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PREFACE 


This volume of Decisions of the Department of the Interior covers the 
period from January 1, 1973 to December 31, 1973. It includes the most 
important administrative decisions and legal opinions that were ren- 
dered by officials of the Department during the period. 

The Honorable Rogers C. B. Morton served as Secretary of the 
Interior during the period covered by this volume; Mr. John C. 
Whitaker, served as Under Secretary; Messrs. Jack 0. Horton, John 
Kyl, Laurence E. Lynn, Jr., Nathaniel Reed, Stephen Wakefield 
served as Assistant Secretaries of the Interior; Mr. Kent Frizzell 
served as Solicitor of the Department of the Interior and Mr. Raymond 
C. Coulter as Deputy Solicitor. Mr. James M. Day, intermittently 
served as Director, Office of Hearings and Appeals. 

This volume will be ated within the Separtuient of the Interior as “80 
J. D. : 


Secretary of the Interior. 


meal 
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ERRATA 


Page 5—Left Col. par. 4, line 6, correct citation 48 U.S.C. § 2851 to 851. 
Page 6—Signature—Edward W. Stuebing. 
Page 14—Right Col., line 17 from bottom, correct to read, data contained in the 
_ reports. 
Page 18—Title of Decision, add period after the initial . 
Page 21—Signature—Anne Poindexter Lewis. - 
Page 50—Right Col, line 5, correct date to October 28, 1964. 
Page 51—Footnote 69, ae 6 (Cen-Vi-Ro Correspondence). 
Page 78—Beginning left col. insert particular defect but not for other. 
Page 154—Right col., line 2—add to pages 27, 36, 37. We consider that we have 
Sas on over the claims. 
Page 212—Par. 3, line 3, correct date to read July 28, 1953. 
Page 215—Delete—317 from Lynn E. Erickson’s decision. | 
Page 299—Correct Title of Decision to read IVERSEN. 
Page 341—Upper right, add 7 to page 34. 
Page 363—Left col., par. 2, line 6, correct Exhibit, from AA to 00. 
Page 398—Left col., par. 4, line 10, legal citation year from 1969 to 1960. 
Page 498 Right col , par. 3, line 13, correct the word corroborate. 
Page 491—Right col. ‘ine 4 from the bottom delete the word at. 
Page 517—Left col., line 22, delete s correct to read Kake. 
Page 589—Left col., par. 1, line 3 legal citation should read 189. 
. Page 552—Left col., line 7, correct vol. no. to 79 I.D. 379. 
Page 559--Footnote 1, correct citation to IBCA-—757-1-69. 
Page 566—Footnote 18, should read, 79 7.D. 158 (1972). 
Page 598—Right col., line 12, decided delete d. 
Page 606—Left col., par. 1, line 21, correct statute 83 Stat. 742-804. 
Page 697—Odd page should read 667 Appeal of PHL Contractors, October 23, 1973. 
Page 702—Add—Opinion by Mr. Fishman. 
Page 707—Right col., par. 1, line 15 delete 3, should read 801 et seg. (1970). 
Page 727—Footnote 2 correct CFR title from 30 to 42. 
Page 746—Left col., par. 3, line 7 correct to read 15,380. 
Page 786—Right col. , par. 1, last line add s to italic. 
Page 805—8 pt. par. 5, line 6 correct Act to read May 8, 1906 (34 Stat. 1 82). 
Page 806—Left col., par. 3 add s to italic. 
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The table below sets out in alphabetical order, arranged according to 
the last name of the first party named in the Department’s decision, all 
the departmental decisions published in the Interior Decisions, begin- 
ning with volume 61, judicial review of which was sought by one of the 
parties concerned. The name of the action is listed as it appears on the 
court docket in each court. Where the decision of the court has been 
published, the citation is given; if not, the docket number and date of 
final action taken by the court is set out. If the court issued an opinion in 
a nonreported case, that fact is indicated; otherwise no opinion was 
written. Unless otherwise indicated, all suits were commenced in the 
United States District Court for the District of Columbia and, if ap- 
pealed, were appealed to the United States Court of Appeals for the 
District of Columbia Circuit. Finally, if judicial review resulted in a 
further departmental decision, the departmental decision is cited. Ac- | 
tions shown are those taken prior to the end of the year covered by this _ 
volume. 


Adler Construction Co., 67 I.D. 21 (1960) (Reconsideration) - 


Adler Construction Co.v. U.S., Cong. 10-60. Dismissed, 423 F. 2d 1362 (1970); 
rehearing denied, July 15, 1970; cert. Tenet 400 U.S. 998 (1970); rehearing denied, 
401. U.S. 949 (1971). | | 


Adler Construction Co. v. U.S., Cong. 5-70. Trial Commr’s, report scanning & 
approving the stipulated agreement filed September 11, 1972. 


Estate of John J. Akers, 1 IBIA 8; 77 I.D. 268 (1970) 
Dolly Custer Akers v. The Dept. of the Interior, Civil No. 907, D. Mont. Judgment — 
for defendant, September 17, 1971; order staying execution of judgment for 30 days 
issued October 15, 1971; appeal dismissed for lack of prosecution, May 3, 1972. 
State of Alaska, | a | 
Andrew Kalerak, Jr., 73 I.D. 1 (1966) 


Andrew J. Kalerak, Jr., et al. v. Stewart L. Udall, Civil No. A-85-66, D. Alas. 
Judgment for plaintiff, October 20, 1966; rev’d., 896 F. 2d 746 (9th Cir. 1968); cert 
denied, 393 U.S. 1118 (1969). 


Allied Contractors, Inc., 68 1.D. 145 (1961) 
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Allied ¢ ren Ine. v. LU. S.a5 ce Cl. No. 163-68. ‘Stipulation of settlement filed 
March 3, 1967; compromised. 


Leslie N. Baker, et al., A-28454 (October 26, 1960). On reconsideration 
| Autrice C. Goneland: 69 I.D. 1 (1962). | 


 Autrice Copeland Freeman v. Stewart L. Udall, Civil No. 1578, D. Ariz. Judgment 
for defendant, September 3, a20e (opinion); affd., 336 F. 2d 706 (9th Cir. 1964); no 
Peon 


Maw Barash, The Texas Co., 63 1.D. 51 (1956) — 


Max Barash v. Douglas M cKay, Civil No. 939-56. Judgment for Asincwit: June 
18, 1957; rev'd & remanded, 256 F. 2d 714 (1958); judgment for plaintiff, December 
18, 1958. eupemen decision, 66 I.D. 11 (1959); no petition. 


Barnard-Curtiss Co., 64 1.D. 312 (1957) 65 I. D. 49 (1958) 
Barnard-Curtiss Co. v. U.S., Ct. Cl. No. 491-59. ere for plaintiff, 301 F. ee 
' 909 (1962). 
Hugenia Bate, 69 I.D. 230 (1962) 
Katherine S. Foster & Brook H. Duncan, EH v. Stewart L. Udall, Civil No. 5258, D. 
N.M. Judgment for defendant, January 8, 1964; rev’d., 335 F. 2d 828 (10th Cir. 1964); 
no petition. 
Sam Bergesen, 62 I.D. 295 Reconsideration denied, IBCA-11 (De- 
-cember 19, 1955) . 


Sam Bergesen v. U.S., Civil No. 2044, D. Wash. Complaint dismissed March 11, 
1958; no appeal. : 


BLM~A-045569, 70 I.D. 231 (1963) © 


New York State Natural Gas Corp. v. Stewart L, Udall, Civil No. 2109-63. 
Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63. 
Judgment for defendant, September 20, 1965; Per curiam decision, affd., April 28, 
1966; no petition. | 


Melvin A. Brown, 69 1.D. 181 (1962) 


Meivin A. Brown v. Stewart L. Udall, Civil No, 3852-62. Fiance for defendant: 
September 17, 1963; rev’d., 335 F’. 2d 706 (1964); no petition. 


R. C. Buch, 75 1.D. 140 (1968) 


R. C. Buch v. Stewart L. Udall, Civil No. 68-1358-PH, C.D. Cal. Judgment for 
plaintiff, 298 F. Supp. 381 (1969); rev’d., 449 F. 2d 600 (9th Cir. 1971); qudement for 
defendant, March 10, 1972. 


The California Co., 66 1.D. 54 (1959) 


The California Co. v. Stewart L. Udall, Civil No. 980-59. Judgment for defendant, 
187 F. Supp. 445 (1960); affd., 296 F. 2d 384 (1961). 


In the Matter of Cameron Parish, Louisiana, Cameron Parish Police Jury & 
Cameron Parish School Board, J une 3, 1968 appealed by Secretary July 5, 1968, 75 
I.D. 289 (1968). 


Cameron Parish Police Jury v. Stewart L. Udall, et al., Civil No. 14,206, W.D. 
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La. Judgment for plaintiff, 302 F. Supp. 689 (1969); order one prior order issued 
- November 5, 1969. 


Carson Construction Co., 62 I.D. 422 (1955) - | 
Carson Construction Co. v. U.S., Ct. Cl. No. 487-59. eee for plaintiff, 
December 14, 1961; no appeal. 


Chargeability of Acreage Embraced in Oil and Gas Lease Offers, 71 
I.D. 337 (1964), Shell Ov! Co., A-80575 (October 31, 1966) 


Shelt Oil Co. v. Udall, Civil No. 216-67. Stipulation of dismissal filed August 19, 
1968. 
Chemi-Cote Perlite Corp. v. Arthur C. W. Bowen, 72 1.D. 408 (1965). 
Bowen v. Chemi-Cote Perlite, No. 2 CA-Civ. 248, Ariz. Ct. App. Decision against 
the Dept. by the lower court affd., 423 P..2d 104 0) rev'd., 4382 P. 2d 435 en: 
Stephen H. Clarkson, 72 1.D. 188 (1965) 


Stephen H. Clarkson v. U. S., Cong. Ref. 5-68, Trial Commr’s. report adverse to 

_ U.S. issued December 16, 1970; Chief Commr’s. report concurring with the Trial 

Commr’s. report issued es 18, 1971. P.L. 92-108 enacted a the Chief 
-Commr’s. report. 


Mrs. Hannah Cohen, 70 1.D. 188 (1963) 
Hannah and Abram Cohen v. U.S., Civil No. aa D. R. I. Compromised. 


Barney Rk. Colson, 70 1.D. 409 (1963) 


Barney R. Colson, et al. v. Stewart L. Udall, Civil No. 63-26-Civ.—Oc, M.D. Fla. 
Dismissed with prejudice, 278 F. Supp. 826 (1968); affd., 428 F. 2d 1046 (Sth Cir. 
1970); cert. denied, 401 U.S. 911 (1971): 


Columbian Carbon Co., Merwin E. Liss, 63 1.D. 166 (1956)- 


Merwin EB. Liss v. Fred A. Seaton, Civil No. 3233-56. Judgment for defendant, 
January 9, 1958; appeal dismissed for want of penn popueniver 18, 1958, D. C. 
Cir. No. 14,647... - 

Appeal by the Confederated Salish & Kootenai Taba of the Flathead 
Reservation, in the Matter of the Enrollment of Mrs. Elverna Y. 
Clairmont Baciarelli, 77 I.D. 116 1970) 

EBlwerna Yevonne Clairmont Baciarellt v. Rogers C. B. Morton, Civil No. C- 


70—2200-SC, D. Cal. Judgment for defendant, , August 27, 1971; affd, a 16, 1978; 
rehearing denied, August 15, 1973. 


Appeal of Continental Orl Co., 68 I.D. 937 (1961) 


Continental Oil Co. v. Stewart L. Udall, et al., Civil No. 366-62. Judgment for 
defendant, April 29, 1966; affd., February 10, 1967; cert. denied, 389 U.S. 839 (1967). 


_ Autrice C. Copeland, See Leslie N. Baker et al. 


EB. L. Cord, Donald E. Wheeler, Edward D. Neuhoff, 10 IBLA 3638; 30 
I. D. 301 (1973) 
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Edward D. Neuhoff & E. L. Cord v. Rogers C. B. Morton, Civil No. R-2921, D. 
Nev. Suit pending. 


Appeal of Cosmo Construction Co., 73 1.D. 229 (1966) 
Cosmo Construction Co., etal. v. U.S., Ct. Cl. 119-68. Ct. opinion setting case for 
trial on the merits'issued March 19, 1971. 
John C. deArmas, Jr., P. A. McKenna, 68 I.D. 82 (1956) 


Patrick A. McKenna v. Clarence A. Davis, Civil No. 2125-56. Judgment for 
defendant, June 20, 1957; affd., 259 I’. 2d 780 (1958); cert. denied, 358 U.S. 385 
(1958). 


The Dredge Corp., I.D. 368 (1957), 65 I.D. 336 (1958) 
The Dredge Corp. v. J. Russell Penny, Civil No. 475, D. Nev. Judgment for 
defendant, September 9, 1964; aff'd., 362 F. 2d 889 (9th Cir. 1966); no petition. See 
also Dredge Co. v. Husite Co., 369 P..2d 676 (1962); cert. denied, 371 U.S. 821 (1962). 
David H. Evans v. Ralph C. Little A-31044 us 10, 1970), 1 IBLA 
269; 78 I.D. 47 (1971) 


David H. Evans v. Rogers C. B. Morton, Civil No. 1-71-41, D. Idaho. Grier - 
granting motion of Ralph C. Little for leave to intervene as a party defendant issued 
June 5, 1972. Judgment for defendants, July 27, 1973; appeal docketed August 27, 
1973. 


John J. Farrelly, et al., 62 1.D. 1 (1955) 
John J. Farrelly & The Fifty-One Oil Co. v. Douglas McKay, Civil No. 3087-56. 
Judgment for plaintiff, October 11, 1955; no appeal. 
T. Jack Foster, 75 1.D. 81 (1968) 
Gladys H. Foster, Executrix of the E'state of T. Jack Poster v. Stewart L. Udall, 
Boyd L. Rasmussen, Civil No. 7611, D. N.M. Judgment for plaintiff, era 1969; no 
appeal. | 
Franco Western Oil Co., et al., 65 1.D. 316, 427 (1958) 


Raymond J. Hansen v. Fred A. Seaton, Civil No. 2810-59. Judgment for peut 
August 2, 1960 (opinion); no appeal. 


See Safarik v. Udall, 304 F. 2d 944 (1962); cert. denied, 371 U.S. 901 (1962). 
Gabbs Exploration Co., 67 I.D.. 160 (1960) 

Gabbs Exploration Co. v. Stewart L. Udall, Civil No. 219-61. Judgment for 
defendant, December 1, 1961; aff'd., 315 F. 2d 37 (1963); cert. denied, 375 U.S. 822 
(1963). 

Stanley Garthofner, Duvall Bros., 67 1.D. 4 (1960) 

Stanley Garthofner v. Stewart L. Udall, Civil No. 4194-60. Judgment for plaintiff, 
November 27, 1961; no appeal. 

General Hxcavating Co., 67 1. D. 344 (1960) 


General Excavating Co. v. U.S., Ct. Cl. No. 170-62. Dismissed with | prejudice 
December 16, 1968. 
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Nelson A. Gerttula, 64 I. D. 225 (1957) 


Nelson A. Gerttula v. Stewart L. Udall, Civil No. 685-60. Judgment for defendant, 
June 20, 1961; motion for rehearing denied, August 3, 1961; aff'd., 309 F. 2d 653 
(1962); no petition. 


Charles B. Gonsales, et al., Western Oil Fields, Inc., et al., 69 1.D. 236 
(1962) 


Pan American Petroleum Corp. & Charles B. Gonsales v. Stewart L. Udall, Civil 
No. 5246, D. N.M. Judgment for defendant, June 4, 1964; affd., 352 F. 2d 32 (10th 
Cir. 1965); no petition. 
James C’. Goodwin, 9 IBLA 189; 80 LD. 7 (1973) 


James C. Goodwin v. Dale R. Andrus, State Dir., BLM, Burton W. Silcock, Dir., 
BLM & Rogers C. B. Morton, Secretary of the Interior, Civil No. C-5105, D. Colo. 
— Suit pending. 7 
Gulf Oil Corp., 69 I.D. 30 (1962) — | 
Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 2209-62. Judgment 
for defendant, October 19, 1962; affd., 325 F. 2d 688 (1963); no petition, _ 
Guthrie Hlectrical Construction, 62 1,D. 280 (1955), IBC A-22 (Supp.) 
(March 30, 1956) 


Guthrie Electrical Construction Co. v. U.S., Ct. Cl. No. 129-58. Stipulation of 
settlement filed September 11, 1958. Compromised offer accepted and case closed 
October 10, 1958. 


L. H. Hagood, et'al., 65 1.D. 405 (1958) 
Edwin Still, et al..v. U.S., Civil No. 7897, D. Colo. Compromise accepted. 


Raymond J. Hansen, et al., 67 I.D. 362 (1960) 


Raymond J. Hansen, et al. v. Stewart L. Udall, Civil No. 3902-60. Judgment for 
defendant, June 23, 1961; aif d., 304 F. 2d 944 (1962); cert. denied, 371 U.S. 901 
(1962). | 


Robert Schulein v. Stewart L. Udall, Civil No. 4181-60. Judgment for defendant, 
June 23, 1961; affd., 304 F. 2d 944 (1962); no petition. 
Kenneth Holt, an Individual, etc., 68 I.D. 148 (1961) 
Kenneth Holt, ete. v. U.S., Ct. Cl. No. 162-62. Stipulated judgment, July 2, 1965. 


Hope Natural Gas Co., 70 1.D. 228 (1963) 
Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2182-63. 


Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63. 
Judgment for defendant, September 20, 1965; Per curiam decision, affd., April 28, 
1966; no petition. 


Boyd L. Hulse v. William H. Griggs, 67 I.D. 212 (1960) 


William H. Griggs v. Michael T. Solan, Civil No. 3741, D. Idaho. Stipulation for 
dismissal filed ey 15, 1962. 
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Idaho Desert Land Entries-_Indian Hill Group, 72 1.D. 156 (1965), 
U.S. v. Ollie Mae Shearman, et al.—Idaho Desert Land En- 
tries—Indian Mill Group, 73 1.D. 386 (1966) 


Wallace Reed, et al. v. Dept. of the Interior, et al., Civil No. 1-65-86, D. Idaho. 
Order denying preliminary injunction, September 38, 1965; dismissed, November 10, 
1965; amended complaint filed, September 11, 1967. | 


U.S. v. Raymond T.. Michener, et al., Civil No. 1-65-93, D. Idaho. Dismissed 
- without prejudice, June 6, 1966. ei 4 Bi 
U.S. v. Hood Corp., et al., Civil No. 1-67-97, S.D. Idaho. | 
Civil Nos. 1-65-86 & 1-67-97 consolidated. Judgment adverse to U.S., July 10, 
1970; reversed, June 4, 1973; cert. denied,- December 3, 1973. | 
Interpretation of the Submerged Lands Act, 71 I.D. 20 (1964) 
Floyd A. Wallis v. Stewart L. Udall, Civil No. 3089-63. Dismissed with prejudice, 
March 27, 1968. 
J. A. Terteling & Sons, 64 1.D. 466 (1957) | 
ies Terteling & Sons v. U.S., Ct. Cl. No. 114-59. Judgment for defendant, 390 F. 
2d 926 (1968); remaining aspects compromised. 
J. D. Armstrong Co., 63 I.D. 289 (1956) | 
J. D. Armstrong, Inc. v. U.S., Ct. Cl. No. 490-56. Plaintiffs motion to siceniee 
petition allowed, June 26, 1959. 


Anquita L. Kluenter, et al., A-30483, November 18, 1965. See Bobby 
Lee Moore, et al. 


Leo J. Kottas, Earl Lutzenhiser, 73 1.D. 123 (1966) — 
Earl M. Lutzenhiser and Leo J. Kottas v. Stewart L. Udall, et al., Civil No. 1871, 
D. Mont. Judgment for defendant, June 7, 1968; aff'd., 482 F. 2d 998 (9th Cir. 1970); 
no petition. | | 
Max L. Krueger, Vaughan B. Connelly, 65 1.D. 185 (1958) 
Max Krueger v. Fred A. Seaton, Civil No. 3106-58, Complaint elsmlssca by 
plaintiff, June 22, 1959. 
W. Dalton La Rue, Sr., 69 I.D. 120 (1962) | | 
W. Dalton La Rue, Sr. v. Stewart L. Udall, Civil No. 2784-62. Judgment for 
defendant, March 6, 1963; affd., 324 F. 2d 428 (1963); cert. dented, 3876 U. 8. 907 
(1964). 
L. B. Samford, Inc., 74 1.D. 86 (1967) | 
L. B. Samford, Inc. v. U.S., Ct. Cl. No. 393-67. Dismissed, 410 F. 2d 782 (1969); 
no petition. 
Charles Lewellen, 70 I. D. 475 (1963) 


Bernard E. Darling v. Stewart L. Udall, Civil No. 474-64. Judgment for defend- 
ant, October 5, 1964; appeal voluntarily dismissed, March 26, 1965. 
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Milton H. Lichtenwalner, et al., 69 I.D. 71 (1962) 
Kenneth McGahan v. Stewart L. Udall, Civil No. A-21-68, D. Alas. Dismissed on 
merits, April 24, 1964; stipulated dismissal of appeal with prejudice, October 5, 1964. 
Merwin E. Liss, et al., 70 1.D. 228 (1963) 
Hope Natural Gas Co. v. Stewart L. Udall, Civil No. 2132-63. 


Consolidated Gas Supply Corp. v. Stewart L. Udall, et al., Civil No. 2109-63. 
Judgment.for defendant, September 20, 1965; per curiam dec., affd. “— 28, 1966; 
no petition. 

Bess May Hilens 76 1.D. 37 1969), | | | 

Bess May Lutey, et al. v. Dept. of Agriculture, BLM, et al., Civil No. 1817, D. 
Mont. Judgment for defendant, December 10, 1970; no appeal. 


Elgin A. McKenna Executriz, Estate is Patrick A. McKenna, 74 I.D. 
138 (1967) 


Mrs. Elgin A. McKenna as Executrix of the Estate ‘of Patrick A. McKenna, 
Deceased v. Udall, Civil No. 2001-67. Judgment for defendant, Bat 14, 1968; 
 aff'd., 418 F. 2d 1171 (1969); no petition. 


Mrs. Elgin A. McKenna, Widow and Successor in Interest of. Pie A: Me- 
Kenna, Deceased v. Walter J. Hickel, Secretary of the Interior, et al., Civil No. 2401, 
D. Ky. Dismissed with prejudice, May 11, 1970. 


A. G. McKinnon, 62 1.D. 164 (1955) © | 
A. G. McKinnon v. U.S., Civil No. 9488, D. Ore. Judgment for plaintiff, 178 F. 
Supp. 918 (1959); rev’d., 289 F. 2d 908 (9th Cir. 1961). 
Wade McNeil, et al., 64 I. D. 423 (1957) 


Wade MeNeil v. Fred ws Seaton, Civil No. 648-58. Judgment for defendant, June 
5, 1959 (opinion); rev’d., 281 F. 2d 931 (1960); no petition. 


Wade McNeil v. Albert K. Leonard, et al., Civil No. 2226, D. Mont. Dismissed, 199 
F, Supp. 671 (1961); order, April 16, 1962. 


Wade McNeil v. Stewart L. Udall, Civil No. 678-62. Judgment for defendant, 


December 18, 1968 (opinion); aff'd., 340 F. 2d 801 (1964); cert..denied, 381 U.S. 904 
(1965). | 


Salvatore M egna, Guardian, Philip T. Garigan, 65 1.D. 33 (1958) 


Salvatore Megna, Guardian ete. v. Fred A. Seaton, Civil No. 468-58. Judgment for 
plaintiff, November 16, 1959; motion for reconsideration denied, December 2, 1959; 
no appeal. 


Philip T. Ce v. Stewart L. Udali, Civil No. 1577 Tue., D. Ariz. Beas 


injunction against defendant, July 27, 1966; supplemental dec. rendered September 
7, 1966; judgment for plaintiff, May 16, 1967; no appeal. 


MevA Corp., 761.D. 205 (1969) 
- MevA Corp. v. U.S., Ct. Cl. No. 492-69. Suit pending. 


Duncan Miller, Louise Cuceia, 66 1.D. 388 (1959) 
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Louise Cuccia and Shell Oil Co. v. Stewart L. Udall, Civil No. 562-60. Judgment 
for defendant, June 27, 1961; no appeal. 


Duncan Miller, 70 1.D. 1 (1963) 


Duncan Miller v. Stewart L. Udall, Civil No. 931-63. Dismissed for lack of 
prosecution, April 21, 1966; no appeal. 


Duncan Miller, Samuel W. McIntosh, 71 1.D. 121 (1964) 


Samuel W. McIntosh v. Stewart L. Udall, Civil No. 1522-64. Judgment for de- 
fendant, June 29, 1965; no appeal. 


Duncan Miller, A-30546 (August 10, 1966), A-30566 nee 11, 1966), 
and 73 I.D. 211 (1966) 


Duncan Miller v. Udall, Civil No. C-167-66, D. Utah. Dismissed with prejudice, 
April 17, 1967; no appeal. 


Bobby Lee Moore, et al., 72 1.D. 505 (1965), Anquita L. Kluenter, et al., 
A-~30483 (November 18, 1965) 
Gary Carson Lewis, etc., et al. v. General Services Ad gseaeon: et al., Civil 
No. 3253 8.D. Cal. Judgment for defendant, April 12, 1965; affd., 377 F. 2d 499 (9th 
Cir. 1967); no petition. 


Henry S. Morgan, et al., 65 1.D. 369 (1958). 
Henry S. Morgan v. Stewart L. Udall, Civil No. 3248-59. Judgment for defendant, 
February 20, 1961 (opinion); affd., 306 F. 2d 799 (1962); cert. denied, 371 U.S. 941 
(1962). 


M orrison-Knudsen Co., 64 I.D. 185 (1957) 


Morrison-Knudsen Co. v. U.S., Ct. Cl. No. 239-61. Remanded to Trial Commrr., 
345 F. 2d 833 (1965); Commr’s. report adverse to U.S. issued June 20, 1967; nude 
ment for plaintiff, 397 F. 2d 826 (1968); part remanded to the Board of Contract . 
Appeals; stipulated dismissal on October 6, (1969; yumement for plaintiff, February 
17, 1970. 


Glenn Munsey, Earnest Scott, & Arnold Scott v. Smitty Baker Coal 
Co., 1 IBMA 208, 79 1.D. 676 (1972) 
Glenn Munsey, Arnold Scott & Earnest Scott, Miners v. Rogers C. B. Morton, 


Secretary of the Interior, et al., No. 72-2095, United States Court of Appeals for the 
District of Columbia Circuit. Suit pending. 


Navajo Tribe of Indians v. State of Utah, 12 IBLA 1, 80 1.D. 441 (1973) 


Navajo Tribe of Indians v. Rogers C. B. Morton, Joan B. Thompson, Martin Ritvo 
& Frederick Fishman, members of the Board of Land Appeals, Dept. of the Interior, - 
Civil No. C-308~-73, D. Utah. Suit pending. 


Richard L. Oelschlaeger, 67 1.D. 237 (1960) . 


Richard L. Oelschlaeger v. Stewart L. Udall, Civil No. 4181-60. Dismissed, 
November 15, 1963; case reinstated, February 19, 1964; remanded, April 4, 1967; 
rev'd. & remanded with directions to enter judgment for appellant, 389 F. 2d 974 
(1968); cert. denied, 392 U.S. 909 (1968). 
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Oil and Gas Leasing on Lands Withdrawn by Executive Orders for | 
Indian Purposes in Alaska, 70 1.D. 166 (19638) 


Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. 760-68, D. Alas. Withdrawn 
April 18, 1968. 


Superior Oil Co. v. Robert L. Bennett, Civil No. A-17-63, D. Alas. Dismissed, April 
23, 1963. 


Native Village of Tyonek v. Robert L. Bennett, Civil No. A-15-63, D. Alas. 
Dismissed, Oetober 11, 1963. 


Mrs. Louise A. Pease v. Stewart L. Udall, Civil No. A-20-63, D. Alas. Dismissed, 
October 29, 1963 (oral opinion); affd., 332 F. 2d 62 (9th Cir. 1964); no petition. 


George L. Gucker v. Stewart L. Udall, Civil No. A-39-63, D. Alas. Dismissed 
without prejudice, March 2, 1964; no appeal. 
Paul Jarvis, Ine., 64 1.D. 285 (1957) 
Paul Jarvis, Inc. v. U.S., Ct Cl. No. 40-58. Stipulated judgment for plaintiff, 
December 19, 1958. 
Peter Kiewit Sons’ Co., 72 1.D. 415 (1965) | 
Peter Kiewit Sons’ Co. v. U.S., Cte Cl. 129-66. Judgment for plaintiff, May 24, 
1968. 
Harold Ladd Pierce, 69 1.D. 14 (1962) 
Duncan Miller v. Stewart L. Udall, Civil No. 1351-62. Judgment for defendant, 
August 2, 1962; affd., 317 F. 2d 573 (1963); no petition. 
Port Blakely Mill Co., 71 1.D. 217 (1964) 
Port. Blakely Mill Co. v. U.S., Civil No. 6205, W. D. Wash. Dismissed with 
prejudice, December 7, 1964. | 
_ Ray D. Bolander Co., 72 1.D. 449 (1965) 


Ray D. Bolander Co. v. U.S.. Ct. Cl. 51-66. Judgment for plaintiff, December 18, 

1968; subsequent Contract Officer’s dec., December 8, 1969; interim dec., December 

' 2, 1969; Order to Stay Proceedings until March 31, 1970; dismissed with prejudice, 
August 3, 1970. 


Estate of Crawford J. Reed (Unallotted Crow No. 6412), 1 IBIA 326; 79 
I.D. 621 (1972) | 


George Reed, Sr. v. Rogers Morton, et al., Civil No. 1105, D. Mont. Dismissed, 
June 14,. 1973; no appeal. 7 


Reliable Coal Corp., 1 IBMA 97; 79 I.D. 139 (1972) 


Reliable Coal Corp. v. Rogers C. B. Morton, Secretary of the Interior, et al., No. 
72-1417, United States Court of Appeals for the Fourth Circuit. Suit pending. 


Richfield Oil Corp., 62 1.D. 269 (1955) 


Richfield Oil Corp. v. Fred A. Seaton, Civil No. 3820-55. Dismissed without 
prejudice, March 6, 1958; no appeal. 


Hugh S. Ritter, Thomas M. Bunn, 72 1.D. 111 (1965), Reconsideration 
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denied by letter jecan sated June 28, 1967, by the Under Secre- 


tary. 
. Thomas M. Bunn v. Stewart LE. Udall, Civil No. 2615-65. Remanded, June 28, 
1966. 


Estate of William Cecil pubeeue 1 IBIA 106; 78 I.D. 284 (1971), 2 
IBIA 338; 80.I.D. 390 (1978) | | 
Oneta Lamb Robedeaus, etal. v. Rogers C. B. ten Civil No. 71-646, D. ven 
Dismissed, January 11, 1973. : 


Houston Bus Hill v. Rogers C. B. Morton, Civil No. 72-876, W.D. Okla. Judgment 
for plaintiff, October 29, 1973; amended judgment for eee November 12, 1973; 
appeal docketed, December 26, 1973. 


Houston Bus Hill & Thurman S. Hurst v. one C. B. Morton, Civil No. 
73-528-B, D. Okla. Suit pending. | 
San Carlos Mineral Strip, 69 I.D. 195 1962) 


James Houston Bowman v. Stewart L. Udall, Civil No. 105-63. Judgment for 
defendant, 243 EF’, Supp. 672 (1965); affd., sub nom. S. Jack Houston, et al. v. 
Stewart L. Udall, 364 F. 2d 676 (1966); cert. denied. U.S. 878 ae supplemented by 

- M-86767, November 1, 1967. | 


Seal and Co., 68 1.D. 94 (1961) 
Seal & Co. v. U.S., Ct. Cl. 274-62. dudemen for plaintiff, January al, 1964; no 
appeal. 
Shell Oil Co., A-30575 (October 31, 1966), Chargeability of i 
Embraced in Oil & Gas Lease Offers, 71 I1.D. 337 (1964) 
Shell Oil Co. v. Udall, Civil No. 216-67. Stipulated dismissal, August 19, 1968. 


Sinclair Oil & Gas Co., 75 1.D. 155 (1968) 


Sinclair Oil & Gas Co. v. Siewert b. Udall, Secretary of the Interior, et nie Civil 
No. 5277, D. Wyo. Judgment for defendant, sub nom. Atlantic Richfield Co. v. 
Walter J. Hickei, 303 F. Supp. 724 (1969); affd., 432 F. 2d 587 (10th Cir. 1970); no 
petition, 


Southern Pacific Co.,.76 1.D. 1 (1969) 
Southern Pacifie Co. v. Walter J. Hickel, Secretary of the Interior, Civil No. 
S-1274, D. Cal. Judgment for defendant, December 2, 1970 (opinion); no appeal. 
Southern Pacific Co., Louis G. Wedekind, 1 IBLA 50; 77 1.D. 11 (1970) 


George C. Laden, Louis Wedekind, Mrs. Vern Lear, Mrs. Arda Fritz & Helen 
Laden Wagner, Heirs of George H. Wedekind, Deceased v. Rogers C. B. Morton, et 
al., Civil No. R-2858, D. Nev. Suit pending.. 


Southwest Welding and Manufacturing Division, Yuba Consolidated 
Industries, Inc., 69 I.D. 178 (1962) 


Southwest Welding v. U.S., Civil No. 68-1658-CC, C.D. Cal. Judgment for plain- 
tiff, January 14, 1970; appeal dismissed, April 6, 1970. : 
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Southwestern Petroleum Corp., et al., 71 I.D. 206 (1964). 


Southwestern Petroleum Corp. v. Stewart L. Udall, Civil No. 5773, D. N.M. 
Judgment for defendant, March 8, 1965; affd., 361 F. 2d 650 (10th Cir. ene no 
- petition. 


Standard Oil Co. of California, et al., 76 1.D. 271 (1969) 


Standard Oil Co. of California v. Walter J. Hickel, et al., Civil No. A-159-69, D. 
Alas. Judgment for plaintiff, 317 F. Supp. 1192 (1970); affd., sub nom. Standard Oil 
Co. of California v. Rogers C. B. Morn et al:, 450 F. od 493 (9th Cir. reed no 
petition. 


Standard Oil Co. of Texas, 71 1.D. 257 (1964) 
Caltfornia Orl Co. v. Secretary of the Interior, Civil No. 5729, D. N.M. sudgeient 
for plaintiff, January 21, 1965; no appeal. 
James K. Tallman, 68 I.D. 256 (1961) 


James K. Tallman, et al. v. Stewart L. Udall, Civil No. 1852-62. Judgment for 
defendant, November 1, 1962 (opinion); rev’d., 324 F. 2d 411 (1963); cert. granted, 
376 U.S. 961 (1964); Dist. Ct. affd., 380 U.S. 1 2965); ore denied, 380 U.S. 989 
(1965). 


Texaco, Ine., 751. D. 8 (1968) © 


Texaco, Inc., a Corp. v. Secretary of the Interior, Civil No. 446-68. Tadement for 
plaintiff, 295 F. Supp. 1297 (1969); aff'd. in part & remanded, 437 F. as 636 (1970); 
aff'd. in part & remanded, July 19, 1972. 


Texas Construction Co., 64 I.D. 97 (1957) Peeenetiomtion denied, 
IBCA-—73 (June 18, 1957) | 
Texas Construction Co. v. U.S., Ct. Cl. No. 224-58. Stipulated meen for 
plaintiff, December 14, 1961. | 


Estate of John Thomas, Deceased Cayuse Allotiee No. 228 and Estate 
of Joseph Thomas, Deceased, Umatilla Allottee No. 877, 64 1.D. 401 
(1957) 


Joe Hayes v. Fred A. Seaton, Secretary a the Interior, Civil No. 859-581. Judg- 
ment for defendant, September 18, 1958; aff'd., 270 F. 2d 319 (1959); cert. denied, 364 
U.S. 814 (1960); rehearing denied, 364 U.S. 906 (1960). | 
Thor-Westcliffe Development, Inc., TO 1.D. 134 (1963) 
Thor-Westeliffe Development, Inc. v. Stewart L. Udall, Civil No. 5343, D.N. M., 
Dismissed with prejudice, June 25, 1963. 
See also: 


Thor-Westcliffe Development, Inc. v. Stewart L. Udall, et al., Civil No. 2406-61. 
Judgment for defendant, March 22, 1962; aff'd., 314 F. 2d 257 (1963); cert. denied, 373 
U.S. 951 (1968). 


Richard K. Todd, et al., 68 I.D. 291 (1961) 
Bert F, Duesing v. Stewart L. Udall, Civil No. 290-62. Judgment for defendant, 
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_ July 17, 1962 (oral opinion); affd., 350 F. 2d 748 (1965); cert. denied, 383 U.S: 912 
(1966). . 
satiled: ét.al..v. Stewart L. Udall, Civil Nos. 293-62299-62, incl, Fadement for 
defendant, August 2, 1962; affd., 350 F. 2d 748 (1965); no petition. 


Union Or Co. Bid on Tract 228, Brazos Area, Texas Offshore Sale, 75 
I.D. 147 (1968), 76 I.D. 69 (1969), 


The Superior Oil Co., et al. v. ShemortD. Udall, Civil No. 1521-68, Judgment for 
plaintiff, July 29, 1968, modified, July 31, 1968; affd., 409 F. 2d 1115 nen dis- 
missed as moot, June 4, 1969; no petition. | 


Union Oil Co. of California, Ramon P. Colvert, 65 1.D. 245 (1958) 


~ Union Oil Co. of California v. Stewart L. Udall, Civil No. 3042-58. Judgment for 
defendant, May 2, 1960 (opinion); affd., 289 F. 2d 790 (1961); no petition. 


Union Oil Ones i etal., 711. D. 169 (1964), 72 I.D. 318 
(1965) 

Penelope Chase Brown, et al. v. Stewart Udall, Civil No. 9202, D. Colo. Judgment 
for plaintiff, 261 F. Supp. 954 (1966); affd., 406 F, 2d 759 (10th Cir. 1969); cert. 
granted, 396 U.S. 817 (1969); rev'd. & fommncet: 400 U.S. 48 (1970); remanded to 
Dist. Ct., March 12, 1971. 

Equty Oil Co. v. Stewart L. Udall, Civil No. 9462, D. Colo. Order to Close Files 

and Stay Proceedings, ‘March 25, -1967. | 


Gabbs Exploration Co. v. Stewart oe Udall, Civil No. 9464, D. Colo. Order to 
Close Files and Stay Proceedings, March 25, 1967. | 


‘Harlan H. Hugg, et al. v. Stewart L. Udall, Civil No. 9252, D. Colo. Order to 
Close Files and Stay Proceedings, March 25, 1967. | 


Barnette. T. Napier, et al. v. Secretary of the Interior, Civil No. 8691, D. Colo. 
Judgment for plaintiff, 261 F. Supp. 954 (1966); affd.,.406 F. 2d 759:(10th Cir. 1969); 
cert. granted, 396 U.S. 817 (1969); rev’d; & remanded, 400 U.S. 48 (1970); remanded 
to Dist. Ct., March 12, 1971. 


John W. Savage v. Stewart L. Udall, Civil No. 9458, D. Golo. Order to Close Files 
and Stay Proceedings, March 25, 1967. 

The Oil Shale Corp., et al. v. Secretary of the Interior, Civil No. 8680, D. Colo. 
Judgment for plaintiff, 261 F. Supp. 954 (1966); affd., 406 F. 2d 759.(10th Cir. 1969); 
cert. granted, 396 U.S. 817 (1969); rev'd. & remanded, 400 U.S. 48 (1970); remanded 
to Dist. Ct., March 12, 1971. 

The Oil Shale Corp., et al. v. Sua L. Udail, Civil No. 9465, D. Colo. Order to 
‘Close Files & Stay Proceedings, March 25, 1967. 

Joseph B. Umpleby, et al. v. Stewart L. Udall, Civil No. 8685, D. Colo. Judgment 
for plaintiff, 261 F. Supp. 954 (1966); affd., 406 F. 2d 759 (10th Cir. 1969); cert. 
granted, 396 U.S. 817 (1969); rev'd. & remanded, 400 U.S. 48 (1970); remanded to 
Dist. Ct., March 12, 1971. 

Union Oil Co. of California, a Corp. v. Stewart L. Udall, Civil No. 9461, D, Colo. 
Order to Close Files & Stay Proceedings, March 25, 1967. 


Union Oil Co. of California, 71 1.D. 287 (1964) 
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Union Oil Co. of California v. Stewart L. Udall, Civil No. 2595-64. nue etet for 
defendant, December 27, 1965; no appeal. 


Union Pacifie R.R., 72 1. D. 76 (1965) 


The State of Wyoming and Gulf Oil Corp. v. Stewart L. Udall, etc., Civil No. 4918, 
D. Wyo. Dismissed with prejudice, 255 F. Supp. 481 (1966); affd., 379 F. 2d 635 (10th 
Cir. 1967); cert. denied, 389 U.S. 985 (1967). 


U.S. v. Alonzo A. Adams, et al., a: I.D. 221 (1950, A-27364 £ duly 1 1, 
1957) 

Alonzo A. Adams, et cal v. Paul B. Witmer, et al., Civil No. 1222-57-Y, $.D. Cal. 

Complaint. digmissed: November 27, 1957 (opinion); revd. & remanded, O71. 2d 29 


(9th Cir. 1958); on rehearing, appeal dismissed as to Witmer; Center for rehearing 
by Berriman denied, 271 F. 2d 37 (9th Cir. 1959). 


U.S. v. Alonzo Adams, Civil No. 187-60-WM, S.D. Cal. Juaement for + plaintif® 
January 29, 1962 (opinion), judgment modified, 318 F. 2d 861 (9th Cir. 1963); no 
petition. 


| U. g. v. E. A. Barrows nil Esther Barrows, 76 1.D. 299 1969) 


Esther. Barrows, as an Individual and as Executrix of the Last Will of E.A. 
Barrows, deceased v. Walter J. Hickel, Civil No. 70-215-CC, C.D. Cal. angen 
for defendant, April 20, 1970; affd., 447 F. 2d 80 (9th Cir. 1971). | 


U.S. v. Lloyd W. Booth, 76 1.D. 78 (1969) — 


Lloyd W. Booth v. Walter J. Hickel, Civil No. 42-69, D. Alas. Judgment for 
defendant, June 30, 1970; no appeal. 


U.S. v. Alice A. & Carrie H. Boyle, 761.D. 61, 318 (1969), Reconsidera- 
tion denied, January 22,-1970. | 
Alice A. & Carrie H. Boyle v. Rogers C. B. Morton, Secretary of the Interior, Civil 


No. Civ-71491 ‘Phx WEC, D. Ariz. Juderiont for plaintiff, ay 4, 1972; appeal 
~ docketed June 5, 1972. 


U.S. v. R. W. Brubaker, et al., A-80636 (July 24, 1968), 9IBLA 281 80 
ILD. 261 (1973). 


R. W. Brubaker a/kia Ronald W. Brubaker, B. A. Brubaker a/k/a Barbara A. 
Brubaker & William J. Mann.alk/a W: J. Mann v. Rogers C. B. Morton, Civil No. 
73-1228 EG, D. Cal. a ats with prejudice, August 18, 1978; appeal docketed, 
‘September 13, 1973. Seas 


U. S. v. Ford M. Conners: 72 [I.D. 141 (1965) 


Ford M. Converse v. Stewart Udall, Civil No. 65-581, D, Ore. Saiaenl for 
defendant; 262 F. Supp. 583 (1966); ail d., 399 F, 2d 616 (9th Cir. vere cert. anes, 
393 U.S. 1025 (1969). 


U.S. v. Alvis F. Denison:“et al., 71 1.D. 144 (1964), 76 1.D: 233 — 


Marie W. Denison, Individually &as Executrix of the Estate of Alvis F. Denison, 
: deceased v. Stewart L. ‘Udall, Civil No. 963, D. Ariz. Remanded, 248 F. sOMED: 942 
(1965). a 
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Leo BE. Shoup v. Stewart L. Udall, Civil No. 5822-Phx., D. Ariz. Judgment for 
defendant, January 31, 1972. 


Reid Smith v. Stewart L. Udall, etc., Civil No. 1058, D. Ariz. Judgment for 
_. defendant, January 31, 1972; affd, Webriaiy 1, 1974. 
Ge S. V. Everett Foster, et al., 65 1.D. 1 (1958) © 
Everett Foster, et al. v. Fred A. Seaton, Civil No. 344-58. Judgment for defend- 
ants, December 5, 1958 (opinion); affd., 271 F. 2d 836 (1959); no petition. 
U.S. v. Henault Mining Co., 73 1.D. 184 (1966) 


Henault Mining Co. v. Harold Tysk, et al., Civil No. 634, D. Mont. Judgment for 
plaintiff, 271 F. Supp. 474 (1967); rev’d. & remanded for further proceedings, 419 F. 
2d 766 (9th Cir. 1969); cert. denied, 398 U.S. 950 (1970); judgment for defendant, 
October 6, 1970. 


U.S. v. Charles H. Henrikson, et al., 70 1.D. 212 (1968) 


Charles H. Henrikson, et al. v. Stewart L. Udall, et al., Civil No. 41749, N.D. Cal. 
Judgment for defendant, 229 F. Supp. 510 (1964); affd., 350 F. 2d 949 cs Cir. 1965); 
cert. denied, 384 U.S. 940 (1960). 


U.S. v. Humboldt Placer Mining Co. & Del De Rosier, 8 IBLA 407; 79 


I.D. 709 (1972) 


Humboldt Placer Mining Co. & Del De Rosier v. enn of the Interior, Civil 
No. 5-275, D. Cal. Suit pending. 


U.S. v. Ideal Cement Co., 5 IBLA 235 (1972) 


Ideal Basic Industries, Inc., formerly known as Ideal Cement Co. v. eo C. B. 
Morton, Civil No. J-12-72, D. Alas. Suit pending. 


U.S. v. Independent Quick Silver Co., 72 1.D. 367 (1965) 


Independent Quick Silver Co., an Oregon Corp. v. Stewart L. Udall, Civil No. 
65-590, D. Ore. Judgment for defendant, 262 F. Supp. 583 (1966); appeal dismissed. 


U.S. v. Richard Dean Lance, 73 I.D. 218 (1966) 
Richard Dean Lance v. Stewart L. Udall, et al., Civil No. 1864, D. Nev. jee 
for defendant, January 28, 1968; no appeal. | 
U.S.v. Charles Maher, et al., 5 IBLA 209; 79 I.D. 109 (1972) 


Charles Maher & L. Franklin Mader v. Rogers C. B. Morton, Secretary of the 
Interior, Civil No. 1-72-1538, D. Idaho. Dismissed wpe prejudice, April 3, 1978. 


OS. v. Mary A. Mattey, 67 1.D. 63 (1960) 
U. S. v. Edison R. Nogueira, et al., Civil No. 65-220-PH, C. D. Cal. Judgment for 
defendant, November 16, 1966; rev’d. & remanded, 403 F. 2d 816 (1968); no petition. 
U.S. v. Kenneth McClarty, 71 1.D. 331 (1964), 76 1.D. 193 (1969) 


Kenneth McClarty v. Stewart L. Udall, et al., Civil No. 2116, E.D. Wash. 
Judgment for defendant, May 26, 1966; rev’d. & remanded, 408 F. 2d 907 (9th Cir. 
1969); remanded to the Secretary, May 7, 1969; Mae & remanded to Bureau of 
Land Management, August 13, 1969. 


CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW XXXVII 


U.S. v. Frank & Wanita Meiiuasi. etal., 761.D. 181 (1969), PC COnSH: 
eration, 1 IBLA 37; 77 I1.D. 172 (1970) 


WJM Mining & Development Co., etal. v. Rogers C. B. Morton, Civil No. 70-679, 
D. Ariz. Judgment for defendant, Deventer 8, 1971; appeal docketed January 31, 
1972. 


U. S. v. Frank & Woviaia Melluzzo, T61.D. 160 (1969) 

Frank & Wanita Melluzzo v. Rogers C. B. Morton, Civil No. Civ 73-308 PHX 
CAM, D. Ariz. Suit pending. 

U.S. v. New Jersey Zinc Company, 74 1.D..191 (1967) 

The New Jersey Zinc Corp., a Del. Corp. v. Stewart L. Udall, Civil No. 67-C-404, 
~D. Colo. Dismissed with prejudice, January 5, 1970. 

U.S. v. Lloyd O’Callaghan, Sr., et al., 8 IBLA 324; 79 1.D. 689 (1972) 

Lloyd O'Callaghan, Sr., individually & as Executor of the Estate of Ross O’Cal- 

~ laghan v. Rogers Morton, et al., Civil No. 78-129-S, D. Cal. Suit pending. 
U.S. v. J. R. Osborne, et al., 77 1.D. 83 (1970) 

J. R. Osborne, Individually & on behalf of R.R. Borders, et al., v. Rogers C. B. 
Morton, et al., Civil No. 1564, D. Nev. Judgment for defendant, March 1, 1972; 
remanded district court with directions to reassess Secretary’s conclusion, February 
22, 1974. | 

U.S. v. BLY. Present and Devisees sof the H. S. Martin Estate, 71 
I.D.. 447 (1964) 


_E.YV. Pressentin, Fred J. Martin, Admin. of HLA. Martin Estate v. Stewart L. 
Udall & Charles Stoddard, Civil No. 1194-65. Judgment for defendant, March 19, 
1969; no appeal. 


U.S. v. Ollie Mae Shearman et al., 73 1.D. 386 (1966) 
See Idaho Desert Land Entries—Indian Hill Group. 


U.S. v. C. F. Snyder, et al., 72 I.D. 223 (1965) 


Ruth Snyder, Adm’r{x] of the Estate of C. F. Snyder, Deceased, et al. v. Stewart. 
L. Udall, Civil No. 66-C-181, D. Colo. Judgment for plaintiff, 267 F. Supp. 110 
(1967); rev’d., 405 F. 2d 1179 (10th Cir. 1968); cert. denied, 396 U.S. 819 (1969). 


U.S. v. Southern Pacific Co., T771.D. 41 (1970) 


Southern Pacific Co., et al. v. Ragels C. B. Morton, et al., Civil No. S-2155, E.D. 
Cal. Suit pending. 


U.S. v. Clarence T. & Mary D. Stevens, T7 1.D. 97 (1970) 


Clarence T. & Mary D. Stevens v. Walter J. Hickel, Civil No. 1-70-94, D. Idaho. 
Judgment for defendant, June 4, 1971. 


U. S. v. Alfred N. Verrue, 75 I.D. 300 (1968) 


Alfred N. Verrue v. U.S., etal., Civil No. 6898 Phx., Ds Ariz. Rev'd. & remanded, 
December 29, 1970; aff'd., 457 F. 2d 1202 (9th Cir. 1971); no petition. 


U.S. v. Vernon O. & Ina C. White, 72 I.D. 522 (1965) 
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Vernon O. White & Ina C. White v. Stewart L. Udall, Civil No. 1-65-122, D. 
“Idaho. Judgment for defendant, January 6, 1967; affd., 404 F. 2d 334 (9th Cir. 1968); 
no rao 


U.S. v. Merle I. Zweifel, et al., 11 IBLA 58; 80 1.D. 323 (1978) - 


Merle I. Zweifel, et al. v. U.S., Civil No. C-5276, D. Colo. Dismissed without 
prejudice, October 31, 1973. | 


Kenneth Roberts, et al. v. Rogers C. B. Morton & The action Board of Land 
Appeals, Civil No. C-5308, D. Colo. Suit pending. | 


E. A. Vaughey, 63 1.D. 85 (1956) 


EY. A. Vaughey v. Fred A. Seaton, Civil No. 1744-56. Dismissed by stipulation, 
April 18, 1957;.no appeal. 


Estate of Florence Bluesky Vessell (Unallotted Lac Courte Oreilles 
Chippewa of Wisconsin), 1 IBIA 312; 79 1.D. 615 (1972) 


Constance Jean Hollen E'skra v. Rogers C. B.. Morton, et al., Civil No. 72-C-428, 
D. Wis. Suit pending. 


Burt A. Wackerl, et-al., 73 1.D. 280 (1966) 


Burt & Lueva G. Wackerli, et al. v. Stewart L. Udall, et al., Civil No. 1-66-92, D. 
Idaho. Amended complaint filed March 17, 1971. | 


Weardeo Construction Corp., 64 I.D. 376 (1957) 


“Weardco Construction Corp. v. U.S., Civil No. 278-59-PH, 8. D. Cal. Judgment 
for plaintiff, October 26, 1959; satisfaction of judgment entered February 9, 1960. 


Estate of Mary Ursula Rock Wellknowe, 1 IBIA 83; 78 I.D. 179 (1971) 


William T. Shaw, Jr., et al. v. Rogers C. B. Morton, et al., Civil No. 974, D. Mont. 
Dismissed, July 6, 1973 (opinion); no appeal. 


Frank Winegar, Shell Oil Co. & D. A. Shale, Inc., 74 1.D. 161 (1967) 


Shell Oil Co., et al. v. Udall, et al., Civil No. 67-C-321, D, Colo. Judgment a0F 
plaintiff, September 18, 1967; no appeal: 


Estate of Wook -Kah-Nah, Comanche Allottee No. 1927, 65 I. D. 436 
(1958) | | 


Thomas J. Huff, Adm. with will annexed of the Estate se Wook-Kah-Nah, De- 
ceased, Comanche Enrolled Restricted Indian No. 1927 v. Jane Asenap, Wilfred 
Tabbytite, J. R. Graves, Examiner of Inheritance, Bureau of Indian Affairs, Dept. 
of the Interior, & Earl R. Wiseman, District Director of Internal Revenue, Civil No. 
8281, W.D. Okla. Dismissed as to the Examiner of Inheritance; plaintiff dismissed 
suit without prejudice as to the other defendants. 


Thomas J. Huff, Adm. with will annexed of the Estate of Wook-Kah-Nah v. 


Stewart L. Udall, Civil No. 2595-60. Judgment for defendant, June 5, 1962; re- 
manded, 312 F, 2d 358 (1962). | 
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* Elliot v. Ryan (7 L.D. 322); overruled, 8| L.D. 76. 

L.D. 110 (See 9 L.D. 360). , Florida, State of (47 L.D. 92, 93); overruled 


-El Paso Brick Co. (87 L.D. 155); overruled ~ go far as in conflict, 51 L. D. 291. | 
so far as in conflict, 40 L.D. 199. ‘Forgeot, Margaret (7 L.D. 280); overruled, 
Elson, William C. (6 L.D. 797); eee 10 L.D. 629. 


37 L.D. AM. Fort Boise Hay Reservation (6 L.D. 16); 
Embleff v. Weed (16 L.D. 28); modified, 11 overruled, 27 L.D. 505. 
L.D. 220. Franco-Western Oil Company et al. 
Epley v. Trick (8 L.D. 110); overruled, 9| (Supp.), 65 I.D. 427, is adhered to, 66 
L.D. 360. I.D. 362. 
Erhardt, Finsans (86 L.D. 154); overruled, Freeman, Flossie (40 L.D. 106). overruled, 
38 L.D. 406, 41 L.D. 68. 
Esping v. Johnson (87 L.D. 709); overruled, Freemanv. Summers, 52 L. D. 201 1927), is 
41 L.D. 289. overruled; United States v. Winegar, 
Ewing v. Rickard (1 L.D. 146); overruled, 6; Frank W. et al., 16 IBLA 112 (June 28, 


L.D. 483. 1974), 81 I.D. 370. 
. [Freeman v. Texas and Pacific Ry. Co. (2 
ee. | L.D. 550); overruled, 7 L.D. 18. 
Faleoner v. Price (19 L.D. 167); overruled, (Fry, Silas A. (45 L. D. 20): modified, Al L.D. 
24 L.D. 264, ‘BSI. 
Fargo No. 2 Lode Claims (87 L.D. 404); | Fults, Bill, 61 I.D. 437 (1954); overruled, 69 
modified, 43 L.D. 128; overruled so far as} ID, 181. 
in conflict, 55 1.D. 348. i Galliher, Maria (8 C.L.O. 187); overruled, 1 
Farrill, John W, (13 L.D. 713); overruled so | L.D. 87. 
far as in conflict, 52 L.D. 478. ‘Gallup v. Northern Pacific Ry. Co. (unpub-. 


| 
t 

Febes, James H. (87 L.D. 210); eee | lished; overruled so far as in conflict, 47. 
j 





43 L.D. 183. L.D. 304. - 
Federal Shale Oil Co. (53 I.D. 213); over- ei ae (21 L.D. 542) (See 39 L.D. 


ruled so far as in conflict, 65 1.D. 290. Garrett, Joshua (7 C.L.O. 55); overruled, 5 
Ferrell e¢ al. v. Hoge et al. (18 L.D. 803) pp isa 

overruled, 25 L.D. 301. Garvey v. Tuiska (41 L. D. 510); modified, 43 
Fette v. Christiansen (29 L.D. 710); over-| L.D. 229. 

ruled, 34 L.D. 167. Gates v. California and Oregon R.R. Co. (5 
Field, William C. (1 L.D. 68); overruled so} C.L.O. 150); overruled, 1 L.D. 336. 

far as in conflict, 52 L.D. 478. Gauger, Henry (10 L. D. 221); overruled, 24 
Filtrol Company v. Brittan and Echart (51] LL.D. 81. 

L.D. 649); distinguished, 55 I.D. 605. Glassford, A. W. et al. 56 I.D. 88 (1987); — 
Fish, Mary (10 L.D. 606); modified, 13 L.D.| overruled to extent inconsistent, 70 1.D. 


511, 159. 
Fisher v. Heirs of Rule (42 L.D. 62, 64); {Gleason v. Pent (14 L.D. 375; 15 L.D. 286); 
vacated, 48 L.D. 217. vacated, 53 I.D. 447; overruled so far as 


Fitch v. Sioux City and Pacific R.R. on in conflict, 59 I.D. 416, 422. 
(216 L, and R. 184); overruled, 17 L.D. |Gohrman v. Ford (8 C.L.O. 6); overruled so 


43. far as in conflict, 4 L.D. 580. 
Fleming v. Bowe (13 L.D. 78); overruled, 23 |Golden Chief “A” Placer Claim (85 L.D. 
L.D. 175. 557); modified, 87 L.D. 250. 


Florida Mesa Ditch Co. (14 L: D. 265); over- jGoldstein v. Juneau Townsite (23 L.D. 417); | 
ruled, 27 L.D, 421. vacated, 31. L.D. 88. 
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Goodale v. Olney (12 L.D. 324); distin- 
guished, 55 I.D. 580. 

Gotebo Townsite v. Jones (85 L. D. 18); mod- 
ified, 87 L.D. 560. 

Gowdy v. Connell (27 L.D. 56); vacated, 28 
L.D. 240. 

Gowdy v. Gilbert (19 L.D. 17); overruled, 26 
L.D. 453. | | 

Gowdy et al. v. Kismet Gold Mining Co. (22 
L.D. 624); modified, 24 L.D. 191. 

Grampian Lode (1 L.D. 544); overruled, 25 
L.D. 495. | 

Gregg et al. v. State of Colorado (15 L.D. 

. 151); modified, 30 L.D. 310. 

Grinnel v. Southern Pacific R.R. Co. (22 
L.D. 488); vacated, 23 L.D. 489. 

-*Ground Hog Lode v. Parole and Morning 
Star Lodes (8 L.D. 480); overruled, 34 
L.D. 568 (See R. R. Rousseau, 47 L.D. 
590). | 

Guidney, Alcide (8 C.L.O. 157); overruled, 
40 L.D. 399. | 

Gulf and Ship Island R.R. Co. (16 L.D. 236); 
modified, 19 L.D. 534. 

Gustafson, Olof (45 L.D. 456); saodiied: 46 
L.D. 442. 

Gwyn, James R. (A-26806) December 17, 
1953, unreported; distinguished, 66 I.D. 
275. 


Hagood, L. N., ef al., 65 I1.D. 405 (1958); 
overruled, Beard Oil Company, 1 IBLA 
42, 77 1.D. 166 (1970). 

Haivorsuii Halvor K. (89 L.D. 456); over- 
ruled, 41 L.D. 505. | 

Hansbrough, Henry ©. (5 L.D. 155); over- 
ruled, 29 L.D. 59. 

Hardee, D. C. (7 L.D. 1); overruled so far as 
in conflict, 29 L.D. 698, 

Hardee v. United States (8 L.D. 391; 16 
L. D. 499); overruled so far as in conflict, 
29 L.D. 698. 

Hardin, James A. (10 L. D. 313); revoked, 14 ; 
L.D. 238. 

Harris, James G. (28 L.D. 90); overruled, 39 
L.D. 98. 
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Hastings and Dakota Ry. Co. v. Christen- 
son et al. (22 L.D. 257); overruled, 28 
L.D. 572. 

Hausman, Peter A. C. (87 L.D. 352): ™mod- 
ified, 48 L.D. 629. 


| Hayden v. Jamison (24 L.D. 403): vacated, 


26 L.D. 378. 

Haynes v. Smith (50 L.D. 208); overruled so 
far as in conflict, 54 I.D. 150. 

Heilman v. Syverson (15 L.D. 184); over- 
ruled, 23 L.D. 119. 

Heinzman et al. v. Letroadec’s Heirs et al. 
(28 L.D. 497); overruled, 38 L.D. 253. 


| Heirs of Davis (40 L.D. 578); oxcrnueds 46 


L.D. 110. 

Heirs of Mulnix, Philip (33 L. D. 331); over- 
ruled, 43 L.D. 582. 

*Heirs of Stevenson v. Cunningham (32 
L.D. 650); overruled so far as in conflict, 
41 L.D. 119 (See 48 L.D. 196): | 

Heirs of Talkington v. Hempfling (2 L.D. 
46); overruled, 14 L.D. 200. — 

Heirs of Vradenberg e# al. v. Orr et al. (25 
L.D. 232); overruled, 38 L.D. 253, 

Helmer, Inkerman (34 L.D. 341); modified, 
42 L. D. 472. | 

Helphrey v. Coil (49 L.D. 624); overruled, 
Dennis v. Jean (A-20899), July 24, 1937, 
unreported. 

Henderson, John W. (40 L.D. 518); vacated, 
43 L.D. 106 (See 44 L.D. 112 and 49 L.D. 
484), 

Hennig, Nellie J. (38 L. D. 443, 445); seca 

ed and vacated, 39 L.D. 211. 

Hensel, Ohmer V. (45 L.D. 557); distin- 
guished, 66 I.D. 275. 

Herman v. Chase et al. (87 L.D. 590); over- 
ruled, 43 L.D. 246. 

Herrick, Wallace H. (24 L.D. 23); over- 
ruled, 25 L.D. 118. 

Hess, Hoy, Assignee (46 L.D. 421); over- 
ruled, 51 L.D. 287. 

‘Hickey, M: A. et al. (3 L.D. 83); modified, 5 
L.D. 256. 

Hildreth, Henry (45 L.D. 464); vacated, 46 
De 17. 


Harrison, Luther (4 L.D. 179); overruled, | Hindman, Ada I. (42 L.D. 827); vacated in 


17 L.D. 216. 


part, 48 L.D. 191. 


Harrison, W. R. (19 L.D. +299); overruled, | Hoglund, Svan (42 L. D. 405); vacated, 43 


33 L.D. 539, 
Hart v. Cox (42 L.D. 592); vacated, 260 
U.S. 427 (See 49 L.D. 413). 





L.D. 538. 


Holbeck, Halvor F., A-80376 (December 2, 
1965); overruled, 79 I.D. 416 (1972). 
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Holden, Thomas A. (16 L.D. 498); over-| Instructions (51 L.D. 51); overruled so far 


ruled, 29 L.D. 166. 

Holland, G. W. (6 L.D. 20); aveneuled: 6 
L.D. 639; 12 L.D. 486. 

Holland, William C. (M~27696); decided 
April 26, 1934; overruled in part, 55 I.D. 
221. 


Hollensteiner, Walter (38 L.D. 819); over-. 


ruled, 47 L.D. 260. . 

Holman v. Central Montana Mines Co. (34 
L.D. 568); overruled so far as in conflict, 
47 L.D. 590. 

Honv. Martinas (41 L.D. 119); modified, 43 
L.D. 197. 

Hooper, Henry (6 L.D. 624); modified, 19 
L.D. 86, 284. 

Howard v. Northern Pacific R. R. Co. (28 
L.D. 6); overruled, 28 L.D. 126. 

Howard, Thomas (3 L.D. 409) (See 39 L.D. 
162, 225). 

Howell, John H. (24 L.D. 35); overruled, 28 
L.D. 204. 
Howell L.C., 

411), 

Hoy, Assignee of Hess (46 L.D. 421); over- 

— ruled, 51 L.D. 287. . 

*Hughes v. Greathead (43 L.D. 497); over- 
ruled, 49 L.D. 413 (See 260 U.S. 427). 
Hull e¢ al. v. Ingle (24 L.D. 214); overruled, 

30 L.D. 258. 

Huls, Clara (9 L.D. 401); modified, 21 L.D. 
377. 

Humble Oil & Refining Co. (64 L.D. 5); dis- 
tinguished, 65 I.D. 316. 

Hunter, Charles H, (60 I.D. 895); dishine 
guished, 63 [.D. 65. 

Hurley, Bertha C. (TA-66 (Ir.)), March 21, 
1952, unreported; overruled, 62 1.D. 12. 

Hyde, F. A. (27 L.D. 472); vacated, 28 L.D. 
284. 

Hyde, F. A. e¢ al. (40 L.D. 284): overruled, 
43 L.D. 381. 

* Hyde et al. v. Warren et al. (14 L.D. 576; 
15 L.D. 415) (See 19 L.D. 64). 


(39 L.D. 92) (See 39 L.D. 


*Ingram, John D. (37-L.D. 475) (See 43 | 


L.D. 544), 

Inman v. Northern Pacific R.R. Co. (24 
L.D. 318); overruled, 28 L. Dy 95. 

* Instructions (32 L.D. 604); overruled so far 
as in conflict, 50 L.D. 628; 53 I.D. 365; 
Lillian M. Peterson et al. (A—20411), Au- 
gust 5, 19387, unreported (See 59 I. D. 282, 
286). 


as in conflict, 54 1.D. 36. 

Interstate Oil Corp. and Frank O. Chitten- 
den (50 L.D. 262); overruled so far as in 
conflict, 53 I.D. 228. a3 

lowa Railvoail Land Co. (23 L. D. 79; 24 
L.D. 125); vacated, 29 L.D. 79. 


Jacksv. Belard et al. (29 L.D.369); vacated, 
30 L.D. 345. | 

Jackson Oi} Co. v. Southern Pacific Ry. Co. 
(40 L.D. 528); overruled, 42 L.D. 317. 

Johnson v. South Dakota (17 L.D. 411); 
overruled so far as in conflict, 41 L.D. 22. 

Jones, James A. (8 L.D. 176); overruled, 8 . 
LD. 448. 

Jones v. Kennett (6 L.D. 688); overruled, 14 
L.D. 429. 


Kackmann, Peter (1 L.D. 86); overruled, 16 
L.D. 464, 

Kanawha Oil and Gas Co., Assignee (50 
L.D. 639); overrulled so far as in conflict, 
54 I.D. 371. 

Keating Gold Mining Company, Montana 
Power Company, Transferee, 52 L.D, 671 
(1929), overruled in part. Arizona Public 
Service Company, 5 IBLA 187, 79 1.D,. 67 
(1972), 

Kemp, Frank A. (47 L.D. 560); overruled so 
far as in conflict, 60 I.D. 417, 419. | 

Kemper v. St. Paul and Pacific R.R. Co. (2 
C.L.L. 805); overruled, 18 L.D. 101. 

Kilner, Harold E. et al. (A-21845); Feb- 
ruary 1, 1939, unreported; overruled so 
far as in conflict, 59 1.D. 258, 260. — 

King v. Eastern Oregon Land Co. (23 L.D, 
579); modified, 30 L.D. 19. 

Kinney, E. C. (44 L.D. 580); overruled SO 
far as in conflict, 53 I.D. 228. 

Kinsinger v. Peck (11 L.D. 202) (See 39 
L.D. 162, 225). 

Kiser v. Keech (7 L.D. 25); overruled, 28 
L.D. 119. : . 

Knight, Albert B. et al. (80 L.D. 9017): over- 
ruled, 31 L.D. 64. 

Knight v. Heirs of Knight (39 L.D. 362, 
491); 40 L. D. 461; overruled, 48 L.D. 242. 

Kniskern v. Hastings and Dakota R.R. Co. 

 (6C.L.0. 50); overruled, 1 L.D. 362. 

Kolberg, Peter F. (87 L. D. 453); overruled, 
43 L.D. 181. 

Krighaum, James T. (12 L.D. 617); over- 
ruled, 26 L.D. 448. — 
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*Krushnic, Emil L. (52 L.D. 282, 295); va-|. 


cated, 53 I.D. 42, 45 (See 280 U.S. 306). 


Lackawanna Placer Claim (36 L.D. 36); 
overruled, 37 L.D. 715. 

La Follette, Harvey M. (26 L. D. 458); over- 
ruled so far as in conflict, 591.D. 416, 422. 


Lamb v. Ullery (10 L.D. 528); overruled, 32 


L.D. 381. 


Largent, Edward B. et ar: (13 L.D. 397); 
overruled so far as in conflict, 42 L.D. 
32]. 

Larson, Syvert (40 L.D. 69); overruled, 43 

— LD. 242. | 

Lasselle v. Missouri, Kansas and Texas Ry. 

Co. (8 C.L.0O. 10); overruled, 14 L.D. 278. 

Las Vegas Grant (18 L.D. 646; 15 L.D. 58); 
revoked, 27 L.D. 688. 

Laughlin, Allen (31 L.D. 256); overruled, 41 
L.D. 361. 

Laughlin v. Martin (18 a D. 112); modified, 
21 L.D. 40. 

Law v. State of Utah (29 L.D. 628); over- 
ruled, 47 L.D, 359. 

Layne and Bowler Export Corp., IBCA- 
245 (Jan. 18, 1961), 68 I.D. 38, overruled 
in so far as it conflicts with Schweigert, 


Ine. vy. United States, Court of Claims}. 


No. 26-66 (Dec. 15, 1967); and Galland- 
Henning Manufacturing Company, 
IBCA-534-12-65 (Mar. 29, 1968). 


Lemmons, Lawson H. (19 L.D. 87); over-|~ 


ruled, 26 L.D; 398. 

Leonard, Sarah (1 L.D. 41); overruled, 16 
L.D. 464. 

Lindberg, Anna C. (3 L.D. 95); modified, 4 
L.D.. 299. 

Lindermann v. Wait (6 L.D. 689); ayaeaiiedl 
13 L.D. 459. . 

*Linhart v. Santa Fe Pacific R.R. Co. (36 
L.D. 41); overruled, 41 L.D. 284 (See 43 
L.D. 536). 

Liss, Merwin E., Cumberland & Allegheny 
Gas Company: 67 I.D. 385 (1960), is over- 
ruled, 80 I.D. 395 (1973). 

Little Pet Lode (4 L.D. 17); overruled, 25 
L.D. 550... | 

Lock Lode (6 L.D. 105); satniied so far as 
in conflict, 26 L.D. 128. 

Lockwood, Francis A. (20 L.D. 361); mod- 
ified, 21 L.D. 200. 

Lonnergran v. Shockley (83 L.D. 288); 
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overruled so far as in conflict, 34 L.D. 
314; 36 L.D. 199. 

Louisiana, State of (8 L.D. 126); modified, 9 
L.D. 157. 

Louisiana, State of (24 L.D. 231); vacated, 
26 L.D. 5. 2 

Louisiana, State of (47 L.D. 366); overruled 
so far as in conflict, 51 L.D. 291. 

Louisiana, State of (48 L.D. 201); overruled 
so far as in conflict, 51 L.D. 291. 

Lucy B. Hussey Lode (5 L.D. 93); over- 
ruled, 25 L.D. 495. 

Luse, Jeanette L. et al. (61 I.D. 103); dis- 
tinguished by Richfield Oil Corp., 71 [.D. 
243, 

Luton, James W. (34 L.D. 468); bueeniled 
so far as in conflict, 35 L.D. 102. 

Lyman, Mary O. (24 L.D. 493); overruled so 
far as in conflict, 43-L.D. 221, 

Lynch, Patrick (7 L.D. 38); overruled so far 
as in conflict, 18 L.D. 713. — 


Madigan, Thomas (8 L. D. 188); overruled, 
27L.D. 448. 

Maginnis, Charles P. (31 L. D. 222); over- 
ruled, 35 L.D. 399. | 

Maginnis, John S. (82 L.D. 14); modified (42 
L.D. 472). 

Maher, John M. (34 L.D. 342): modified, 42 

_ LD, 472. 


Mahoney, Timothy (41 L.D. 129); over- 

ruled, 42 L.D. 313. — 

Makela, Charles (46 L.D. 509); extended, 49 
L.D. 244. 

Makemson v. Snider’s Heirs (22 L.D. 511); 
overruled, 32 L.D. 650. . 

Malone Land and Water Co. (41 L.D. 188); 
overruled in part, 43 L.D. 110. 

Maney, John J. (85 L.D. 250); modified, 48 
L.D. 153. 

Maple, Frank (87 L.D. 107); overruled, 43 
L.D. 181. 

Martin v. Patrick (41 L.D. 284): overruled, 
43 L.D. 536. 

Mason v. Cromwell (24 L.D. 248); vacated, 
26 L.D. 369. 

Masten, E. C. (22 L.D. ont); seeuiny 25 
L.D. 111. 


Mather et al. v. Hackley’s Heirs (15 L.D. 


487); vacated, 19 L.D. 48. 
Maughan, George W. (1 L.D. 25); over- 
ruled, 7 L.D. 94. 
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Maxwell and Sangre de Cristo Land Grants ! Meyer, Peter (6 L.D. 639); modified, 12 


(46 L.D. 301); modified, 48 L.D. 88. 

McBride v. Secretary of the Interior (8 
C.L.O. 10); modified, 52 L.D. 33. | 

MecCalla ». Acker (29 L.D. 203); vacated, 30 
LD 277. | | 

McCord, W. E. (23 L.D. 137); overruled to 
extent of any possible inconsistency, 56 
LD. Be 

McCornick, William S. (41 L.D. 661, 666); 
vacated, 48 L.D. 429. | 

*McCraney v. Heirs of Hayes (83 L.D. 21); 
overruled so far as in conflict, 41 L. D. 119 
(See 43 L.D. 196). 

McDonald, Roy (84 L.D. 21); overruled, 37 

LD. 285. | 

*McDonogh School Fund (11 L.D. 378); 
overruled, 30 L.D. 616 (See 35 L.D. 399). 

McFadden e¢ al. v. Mountain View Mining 
and Milling Co. (26 L.D. 580); vacated, 27 
L.D. 358. : 

McGee, Edward D. (17 L.D. 
ruled, 29 L.D. 166. 

McGrann, Owen (5 L.D. 10); overruled, 24 
L.D. 502. 

McGregor, Carl (87 L.D, 693); overruled, 38 

LD. 148. | | 

McHarry v. Stewart (9 L.D. 344); criticized 
and distinguished, 56 I.D. 340. 

McKernan v. Bailey (16 L.D. 368); over- 
ruled, 17 L.D. 494. | 

*McKittrick Oil Co. v. Southern Pacific 
R.R. Co. (87 L.D. 248); overruled so far 
as in conflict, 40 L.D. 528 (See 42 L.D. 
317). 

McMiken, Herbert et al. (10 L.D. 97; 11 
L.D. 96); distinguished, 58 1.D. 257, 260. 

McNamara et al. v. State of California (17 

_ L.D. 296); overruled, 22 L.D. 666. 

McPeek v. Sullivan et al. (25 L.D. 281); 
overruled, 36 L.D, 26. 

*Mee v. Hughart et al. (23 L.D. 455): va~ 
cated, 28 L.D. 209. In effect reinstated; 
44 LL.D. 414, 487, 46-L.D. 484; 48 L.D. 
195, 346, 348; 49 L.D. 660. 

*Meeboer v. Heirs of Schut (85 L.D. 335); 
overruled so far as in conflict, 41 L.D. 119 
(See 48 L.D. 196). 

Mercer v. Buford Townsite (85 L.D. 119); 
overruled, 35 L.D. 649. 

Meyer v. Brown (15 L.D. 307) (See 39 L.D. 
162, 225). 


285); over- 


L.D. 486. 
Midland Oilfields Co. (50 L.D. 620); over- 
ruled so far as in conflict, 54 I.D. 871. 
Mikesell, Henry D., A-24112 (Mar. 11, 
1946); rehearing denied (June 20, 1946), 
overruled to extent inconsistent, 70 J.D. 
149. 

Miller, D. (60 I.D, 161); overruled in part, 
62 I.D. 210. . 

Miller, Duncan, A-29760 (Sept. 18, 1963), 

overruled, 79 1.D. 416 (1972). 

Miller, Dunean, A-30742 (December 2, 
1966), overruled, 79 I1.D. 416 (1972). 

Miller, Dunean, A-30722 (April 14, 1967), 
overruled, 79 I.D. 416 (1972). | 

Miller, Edwin J. (35 L.D. 411); overruled, 
43 L.D. 181. 

Miller v. Sebastian (19 L.D. 288); overruled, 
26 L.D. 448. 

Milner and North Side R.R. Co. (86 L. D. 
488); overruled, 40 L.D. 187. | 
Milton et al. v. Lamb (22 L.D. 339); over- 

ruled, 25 L.D. 550. 


Milwaukee. Lake Shore and Western Ry. 


Co. (12 L.D. 79); overruled, 29 L.D. 112. 

Miner v. Mariott et al. (2 L.D. 709); mod- 
ified, 28 L.D, 224. 

Minnesota and Ontario Bridge Company (30 
L.D. 77); no longer followed, 50 L.D. 359. 

*Mitchell v. Brown (8 L.D. 65); overruled, 
41 L.D. 396 (See 48 L.D. 520). 

Monitor Lode (18 L.D. 358); overruled, 25 
L.D. 495. | 

Monster Lode (385 L.D. 493); overruled so 
far as in conflict, 55 I.D. 348. 

Moore, Charles H. (16 L.D. 204); overruled, 
27 L.D. 482. 
Morgan v. Craig (10 C.L.O. 234); overruled, 
5 L.D. 303. | 
Morgan, Henry S. et al. (65 I. D. 369); over- 
ruled to extent inconsistent, 71 J.D. 22 
(1964). 

Morgan v. Rowland (37 L.D. 90); overruled, 
87 L.D. 618. | 

Moritz v. Hinz (86 L.D. 450); vacated, 37 
L.D. 382. 

Morrison, Charles S. (86 L.D. 126); mod- 
ified, 36 L.D. 319. | 

Morrow et al. v. State of Oregon et al. (32 
L.D. 54); modified, 33 L.D. 101. 

Moses, Zelmer R. (36 L.D. 473); overruled, 
44 L.D. 570. | 
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Mountain Chief Nos. 8 and 9 Lode Claims 
(36 L.D. 100); overruled in part, 36 L.D. 
551. 

Mountain Fuel Supply Company, A-31053 


(December 19, 1969), overruled, 79 I.D. 


216 (1972). 

Mt. Whitney Military Reservation (40 L.D. 
315) (See 43 L.D. 38). 

Muller, Ernest (46 L.D. 243); overruled, 48 
L.D. 168. 

Muller, Esberne K. (39 L.D. 72); modified, 
39 L.D. 360. | 

Mulnix, Philip, Heirs of (83 L.D. 381); over- 
ruled, 48 L.D. 582. 

Munsey, Glenn, Earnest Scott and Arnold 
Scott v. Smitty Baker Coal Company, 
Inc., 1 IBMA 144, 162 (Aug. 8, 1972), 79 
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Myll, Clifton O., 71.1.D. 458 (1964); as. 
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29 L.D. 550. | 

Northern Pacific R.R. Co. v. Symons (22 
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Northern Pacific R.R. Co. v. Yantis (8 L.D. 
58); overruled, 12 L.D. 127. 
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(See 59 I.D. 346, 350). 
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Opinion of Associate Solicitor, M-36463, 64 
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Opinion of Associate Solicitor, M-86512 
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388. 

Opinion of Solicitor, Oct. 30, 1957, 64 I.D. 
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so far as in conflict, 25 L.D. 518. : 

Papina v. Alderson (1 B.L.P. 91); modified, 
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L.D. 477. . 

Prange, Christ C. and William C. Braasch 
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Rebel Lode (12 L.D. 6883); overruled, 20 
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Reliable Coal Corp: 1IBMA 50, 78 I. D. 199 
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Rogers v. Atlantic & Pacific R.R. Co. (6 
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-L.D. 191. 

St. Paul, Minneapolis and Manitoba Ry. Co. 
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Vine, James (14 L.D. 527); modified, 14 
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55 I.D. 289, 

Vradenbure’s Heirs et al. v. Orr et al. (25 
L.D. 323); overruled, 88 L.D. 253. 


Wagoner v. Hanson (50 L.D. 355); over- 
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"DEPARTMENT OF THE : INTERIOR 


> STATE OF WYOMING 
9 BLA 22 


aa ae 


“Appeal from decisions of the Land: 


: Office, Cheyenne, ‘Wyoming, ‘No. Wwe 


26982; W-27006; W-28537 ‘and W— 


28559; holding for rejection applica- 


” tions for State: school = dndemnity ; 


‘selections. Ghee ps 
"Affirmed. 


School Lands: : Indemnity Selections 


A resurvey of either the base lands or 


_ the lands selected by a State will have 


no effect upon the State's right to. fur. 


_ ther: Hea selection. : | 


APPEARANCES: A. z. :. King, Commis- 
sioner of Public Lands, State of Wyo- 
ming, and W.-M. Sutton, Special Assist- 
ant. Attorney General, State of Wyo- 
ming, for appellant; Assistant Solicitor, - 
_ Division of Public Lands, for appellee. — 


OPINION BY MR. STUEBING. 
. INTERIOR BOARD OF LAND 


APPEALS 


This opinion involves a sensed: 
_ tion of several Wyoming school land 
: indemnity lieu selection appeals. 
Their facts will be set out sepa-. 
rately; however, the same law may 
_ be applied to the disposition of all: 


- the appeals, 
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Mn ane a case, IBLA. n Loti, ae ta 


W-26982,, several indemnity. ‘selec- é 
tions “were clearlisted. on. various 
dates from 1899 to.1908. with: the: 
State of Wyoming offering séctions 
of. school. Jands.: as base...In. each in ca 
stance, the area offered as base was 
one unsurveyed. section, presumably _ 
640 acres. Subsequently, from.1944 . 


to 1963, the subject.‘base. Jands were 


-. either ‘surveyed or platted. by. pro-~ 
_ jection diagram. and each was found rag 

to contain more than 640 acres. per = 
~ section. On the basis of the discov-. 
ery of more than the’ standard. 
number of acres in the base lands’. 
‘previously given up, the State. of - : 
‘Wyoming made another application: oe 
to select more lieu lands. By its.deci-. - 
sion of February 3, 1971, the Wyo- is 


ming Land. Office held the State's a ; 


application for rejection. 


The second case, IBLA | ‘1-194, oa 


W-27006, involved several | indem- f 
nity selections clearlisted « on various 
dates from July 1901 to June 1918. 
Each of the sections offered as base. 
had been surveyed and shown to 
contain 640.acres. Upon. resurvey of | 
these base sections, between 1915 - 
and 1945, all the sections were found” . 
to contain more than 640 acres. The 


State of Wyoming offered this ex- : 


cess as base for a further selection — 
and. on. 2 February: 1, 1971, the Wyo a 


80 LD. No. 1. 


a, Pee “DECISIONS oF ‘THE 


ae ane Office held the applica : 


* -tion for rejection. | 


In the third case, Wyorhing lit 


|  iclecHone: ‘W-28537 and. W-28559, 


. JBLA 71-307, the situation is re-- 
- versed: from that in the first two 
_ cases. Here, the State of Wyoming 
was) invested with title to certain 
8 surveyed school sections in place on. 
. the date of its. statehood, July 10, 


: 1890. ‘The survey at that time 


is showed’ the sections | involved ° con- | 
tained 640 acres. Upon subsequent — 


- resurvey by. the United States the 


~ sections were revised and from that 
*. revision the State of Wyoming de- 
es termined. the acreage of each section 
_- to be something less than 640 acres 
per section. 

_ State’s recalculation of the number 


On the basis of the 


. of.acres in the resurveyed . school 


~ Sections, ¢ an indemnity selection ap- 
- plication. was filed for the balance. 


~The application was held for rejec- 


‘tion by the Syyommns Land: Office 


on May 7,1971.. 


-. The fourth case, IBLA 7 49179, 
ic olves: a situation where the State - 


‘é was originally: presumed. to have 


one-half of a certain section 16 and 


~ allofa certain section 36 in Yellow- 


stone. ‘National. Park, One-half of. 
~~ section. 16. was apparently -j in. Mon- 
- tana. On that basis, the State made — 
a Selection of one .and one-half sec-. 
_. tions elsewhere. Later, it.was deter- 
: mined that all of section 16 was in 


| the State of Montana. Wyoming 


does not contest the finding that: it. ° | 
is ‘not a gr ‘ound-for adjustment of a State 


, grant, inasmuch as section 2396, Revised 
' Statutes, declares that. in the’ disposal of 


os has an. excess selection. because of 


ae: Appareritly 1 no. serial numbers was assigned 


to this case by the Wyoming Land Office. The 


“record consists: pecially of several items 
aoe ‘of E correspondence. | 


‘DEPARTMENT OF. THE INTERIOR. 


the one- halt of section 16 het isin 
Montana. However, the land which = 
‘Wyoming selected in 1884 was de- - 
pendently resurveyed in 1963 and - 
‘it was determined that the selected » 
section and a half contained 655.78 — 


acres instead of the usual 960 acres. 


The State asks that the loss of 304.22 
acres discovered by the dependent 
resurvey of the selected lands be off- 


set; by the admitted overselection of 
the half.section, 320 acres, deter- 
mined to be in Montana, thus leav-_ 


ing an overselection of only 15.78 
acres. By its letter decision dated | 


December 28, 1970, the Wyoming | 
Land Office denied that request. | 

From all the above denials, the - 
State of Wyoming appeals. - | 

In the four.cases the Bureau of 
Land Management used as a basis 
for its decisions the cases of State 


of New Mewico, 58 I.D, 229 (1930) 
and State of New Mexico, 51 L.D. 
| 409. ( 1926). ‘The former case held: 


OR ok “When the ‘State of New Mexico 


in 1915, prior toa survey in the field, of- 


fered all of Sec. 2 as. base land for an 
indemnity selection it, by implication, ac-. 
cepted the -protraction diagram as. COr-: . 


tect for the purposes of the case; hav- 


ing received the indemnity land for which 
it applied, the State is now estopped to 
assert anything © to. the contrary, or to 
make a further indemnity claim On» ‘ae: 


count of. the said See. 2. 


The latter case states: 


= ss deficiency i in acreage caused by. a: - ‘ 


leged gTOSS inaccuracies in the surveys: 


public lands the official surveys. are to 
govern, and that each section or sub- 


division thereof shall be held and con- 


- 180 ai in? 


aa Cone 


We eee that. the ee FY 
ran of these cases is governed by. 
the decisions cited hore. These de- 
cisions establish the rule that the 


£M  yS. e a ‘STATE OF WYOMING Pot ee a a ae 
g ,, Cet? By we ee January 10, 1973 . pes ee ee 


| “sidered ¢ as  dontaining’ the exact quantity, 
shown on the plat. : 


The bulk of appellant’ s briefs are - 
ee directed to distinguishing the above: 
- quoted : cases and _-to, quoting 43. 


—-ULS.C. 8§ 851, 852 (1970). The per- 


‘tinent provisions of. these sections _ 
which relate to deficiencies in the — 
‘States’ grant of school land by rea-_ 
sons of settlement or otherwise and 


how to fill these deficiencies are set 
out as follows oe | 


. * * * And other lands of equal acreage 
are also appropriated and. granted, and 


may be selected, in accordance with the 


provisions of section 852 of this title, by 
‘said State to compensate deficiencies for 
school purposes, where sections 16 or 36 
are fractional in quantity, . or where one 


-or both are wanting by reason of the 


township being fractional * * *.. 
(b) Where the selections are to com: 


~ pensate for deficiencies of school lands-in:- 


_ fractional townships, such selections shall 


"be made in accordance with the follow-~ 
~ ing principles of adjustment, to wit: For 
“each township, or fractional township 
containing a greater quantity of land than 
three-quarters of an entire township, one. 


section * * * Provided, That the States 


which are, or shall be entitled to both 


' the sixteenth and thirty-sixth sections: in 


| place shall have the right to select double 
the amounts named, to compensate for de-_ 


ficiencies of school land— in fractional 


extent of a State’s right to, receive 
a school. indemnity grant 1s limited 


to the acreage shown by the official 
surveys” (or protraction diagrams — 
for unsurveyed lands), and where - 
indemnity lands have been granted 


by the United. Stites 3 in: ae 5 there 
of, subsequent: discovery of deficien-" 


cies-in acreage caused. by inaceu-, 
_Tacies in the surveys will not afford. — 
a new basis for adjustment. of the — 
grant. The rationale of this long- _ 
established rule is fully stated in — 


the 1926 decision in State Aa New ' 
Mexico, supra: = 


‘In denying the State’ s claim for - eredit : 
on account of the alleged deficiency,. the 


_ Commissioner held that Section 2396, Re 
 viséd Statutes, contemplated that in. the. ‘i 
disposal of public lands the official sur- _ 
veys are to govern, and that each section - 
or sectional . ‘subdivision, 
whereof have been returned by the sur-. 
veyor ‘general. shall be~ held as contain: bate 
ing the exact quantity expressed in the © = 
return that the design and purpose’ of 

this statute was to. establish beyond dis- 


pute all lines and lines and monuments — 


of accepted: official surveys;. to: obviate - | 
inquiry. and. contention with. respect to 

- survey ina¢curacies and placé a ‘statutory. ae 
bar: against. attempts, ‘to, alter. the. same , 


or to set up complaints of deficiency of) 


areas as a basis for resurvey. The Com- 
missioner observed that aside from this — 
statutory limitation, administrative rea-". ; 
Sons. precluded the granting of the State’s 


claim; that the stability: of surveys and 


the title to lands described by reference: — 
thereto should be unassailable by parties — a 
finding differences in measurements. and. — 

areas from those returned, and: if trans- ~ 
_. actions involving the disposition of. public 
lands were ‘not made final, and the Gov" 


ernment was obliged. to open up for read- 


| judication the question as to the area’ of. 
a particular tract or tracts granted and” , 
patented, controversies ° would pe con- - 


‘Judications would be interminable. wD bid. a : 
cat 411). o 


The: Department has carefully’ consid: s 
ered: the matter -and ‘finds: no reason. to. 
differ with the conclusion. reached bythe — 


the contents: _- 


arden The: provisions of ‘Rection. 
- . 2396, Revised Statutes,. recognize the fact ~ 
a taught by experience. that. measurements. ee 
. of, lands can not be performed. with pre- - 

“cise” accuracy and that the work of no 
two surveyors would exactly ‘agree. True, 


5 ei ee d re ee a 
1 i a : pee: ‘ gory 
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the alleged shortage in this case looms to 


a figure of impressive proportions but - 


the very purpose of the declaration of law 
above referred. to was to obviate inquiry 


sand contention in regard to survey inac- 
—-euracies, ‘Moreover, 

right to, an adjustment in this. instance 
-, would establish a far-reaching precedent. 
- and afford a basis for similar claims. by: 
ns other ‘States, and: a. multitude of. claims 
Spy. ‘individuals. who had: purchased. Gov-. 
~ ernment. Jands and found the area short 
1 “of. that. expressed’ on. the plat, of: survey.. 


the recognition of 


Algo, the rule works. both ways, in favor 
of and against. the United States. Mani- - 
~festly. the. Government las no basis for 
claim. to. yeadjustment, of ,boundaries or. 
~ for, further, ‘payment, or. for restitution in 
-; those cases, of. certified or patented lands 
_. .where-there was an exeess.of acreage over | 
-. that. paid for, or taken. in harmony. with 
. ‘the survey, returns;at the time of disposal. 7 


: And if the returns. are conclusive. against. . 
— the Goyernment. they must also.be conelu-, 
: sive: in. its favor,, Take. the. present. case; 
the Goyernment: can: not, inquire. into the, 
2 contents. of the sehool sections and: sub-- 
: “divisions, assigned. by the State as basis. 
~ for its. indemnity, selections, but accepts. 
"them as,containing the exact quantity ex-. 
“pressed. in: the: return. Examination might. 
_ disclose ‘a. deficiency . in the. area of these. . 
"sections; frequently,, no doubt, exchanges 
“Daye. been. made of unequal. areas, the dis-. 
-- erepancy. being in favor of the State, but 
~ the. law: ‘gives. these transactions. repose 
and they can not be disturbed. Otherwise 
endless confusion would. ensue. G bid. at. 
442), fe ace 


M ex8t60, supra, where it was held: 


“Where a ‘State ‘submits as ‘babe for an 
_. indemnity. school selection an uusurveyed 
me section within, a. national forest the area 


..contain a greater 
mated by the protraction. 


| Wyon ming 


The same principle Was. applied im 
~ the:.1980 decision in State of New 


ot which was ‘estimated by eprobrection: : 
the adjudication of its claim for indem-|-— 
nity on that basis is final and the. State Ze 


will be estopped from - asserting a dain 
for fur ther indemnity on the ground that 
the section when surveyed was: shown to 
ayea than that esti- 
(Syllabus). 

By application of this principle 
we can resolve the issues raised in 
the present four appeals. 


The first two fact situations set . 
out above will be discussed together 


for the reason that the only differ- 
ence in the facts is that the base land 


in the first case was unsurveyed at 


the time of the transfer. and in the ‘ 


second case the Jand had. Deen. sur- | 


eT a 


| veyed } prior. to the transfer. for lieu. 


In. both cases, the base land was later | 
determined ‘to: have more ‘than’ 640: 


: acres, or a greater number of ¢ acr es 


than the land. selected. The. State of 
, in both the fir st and sec- 
ond appeals, distinguishes.their fact 
situations from «the Vew Ife e@wico 
case (58 L.1.-229, , supra). Appellant 


“points out that the New M exico lieu | | 


selections © were based. on: a. protrac- _ 
tion. and.in the. Wyoming cases the 


first: ‘Was. not'-even. protracted and ie Ae 


thé second involved“a prior survey. 3 
The’ State next contends that. the 
New Mexico (58 I.D. 222). case 
stands for the proposition that 
equity ‘would, 3 in situations such as 
the present case, allow the State to 


_choose more land, pointing. out that 


in the Vew Mewico case, the Depart- 
ment allowed the State to keep lieu. 
lands mistakenly selected . and ap- 
proved on the basis of the resur- 


veyed base. The distinction here, 
_ also made clear by the N ew Me exico 


Ant 


ans gee ? 


cn ae on 


WYOMING Pa Pie ~*~ . ‘ _ ee . 


od anuary ‘10, 1973 


a : oe is that the Depactacat did not | 
recognize an equitable right to select 
additional land once the mistake Was 

State 


_ dise covered. Although the 
| points to certain | factual variations 


in the situations’ involved, the law: 


is settled that once a State. gives up 


its base and accepts eu, the ex 


change is final. 
The State, in cases one and eae. 


next points to 43 U.S. C. § 851 which ~ 
pr ovides for lieu selections where 
the third appeal. The State enclosed — 

a letter, 1364141 “F” WJC, dated” - 


the base had been in some manner 
taken from the State in whole or in 
- part. The significant. part of that 
__ statute, here, reads: 3 | 

, ere Provided, ‘That the selection of 
_. any Jands.under this section in lieu of 


sections granted or reserved to a State 
shall be a-waiver by the State of its right 


i to the granted or reserved sections. * * sf 


The intent of. the statute is that 


~~ Gia tha eahaiigs has ‘been made | in-this- case,-we cannot regard-this — 


the matter is settled, and no further 
adjustments may be made. ‘This is 
pointed out in the cases. discussed 


» above. 


~The third case involves'a éituation 
where the State 1s asking a leu 
- selection based upon a -resurvey of 

the base land. which it still retains. 


| Again the ar guments relating to 
. 43 U.S.C. §§.2851 and 852 were. suti- 


lized. The basic rule’ of law, as we 
See it, is that the. area shown: on the 
plat,at the time title passes is to con- 


-. trol. what:.the State receives, and — 


that a: later survey will not affect 
_ that grant. This is the general prin- 
ciple s set. out i in State of New Mexico, 


‘51.L.D. 409, 412. (1926), and the | 
— cases cited at 43 U.S.C.A. § 752 N83 


_ (1964). To rebut this, the State dis: 


tingnishes: the ae situation of s tate: - 


of New Mesico, case in that in ‘the 


New: Mesico case the State made : 


the resurvey; | but in the present. case, 
the federal ‘government. made. the. : 


resurvey. This does not change the. _ 


fact that the grant was finalized ati 
the time title passed to the State, > 
and so. the State is bound: by the ~ 
original plat upon which that grant : 


was based. . 
One further ausmione remains in. © 


January 30, 1930, from the. General. i 


Land Office, Washington, to- the ae 


Commissioner of Public Lands. in — 
Wyoming, granting the State: ai lieu 7 
selection for base in -a. situation. ; : 
closely resembling the present case. 
In light of our analysis of the prec-. 
edent relied. upon for our holding ., ' 


letter as nouns continuing author: - 
ity. ee er 
‘The. fourth - case amply. the au 


situation where’ the State selected be 


lands were, by a dependent resur- ° 
vey; determined to contain less than.’ 
they had originally been shown to. 
contain. The. question involved in 


that situation has been. decided’ ins 
the first two cases discussed’ above. 
However, here the State also asserts 
an equitable ground. The-State. ad-*. 
‘mittedly must’ reduce its entitle. 


ment to select: lieu. land to the extent 


‘of the half section of school: land i in © 


place which was ultimately. deter: 


mined to be in Montana, not Wyo- ve 
ining. In return.the State asks that 
it be: allowed to offset: the land lost... 


by that resurvey against the half ae 


= 6 ie es | DECISIONS OF THE 


~ 


ne of selected land for which if 
= 7 admits it must now offer new base, 
oe only. an overselection of 


15.78 acres. In support of its equity 
_ argument, the State cited the Staze 
of New Mewico, 53° LD. 222 (1930), 


which grants equity. ‘by allowing 


the State to keep the already ap- 
"proved liew Jands ‘selected on the 
' basis: of an’ enlarged -resurveyed 


base. section, The’ equities are: not - 


directly similar, In that the base 
_jand here was not ever im the State 
Of Wyoming, so that:no equitable 
- interest™ therein can be vested:t in the 
| State. See 

“ Aeeordivigy pursuant: to the aa 
° thority: delegated to the Board‘ of 
and’ Appeals by the: Secretary. of 
- the Interior, 43 CFR ‘4.1, the deci 


-stons: is appealed from’ are affirmed: 


- Epwanp W. ‘Srevamne,... os 
: | lif is 
“We. CONCUR: 


-Marn Riv, Montes 


| -Freperios. Frisian, ‘Member. 


@ ON CURRIN @. OPINI Ow: or 
| FREDERI OR. FL SH MAN. 


“AE First blush the main opinion ‘ 


‘ - Seetonule: in part. suggests that the 


~ grant. ander the Lieu Selection Act 


[43 U.S.C. §§ 851-852 (1970) ] is in 


“terms of sections, not ACTES. . 


‘The opinion. does not discuss the 
+ apparently. disparate..provisions. of 
48 U:S8.C. §.851 hag 4 which reads 
as follows: ee 


Where ‘settlements with a view of pre- 


-emption or homestead have been, or shall 
hereafter be. made, before the survey of 


DEPARTMENT OF . THE INTERIOR 


the lands in the field, which | are found: to 
-have been made ‘on sections Sixteen or. 


thirty- -Six, those sections shall be subject é 


to the claims of such settlers ; and if such | 


sections or either of them have. been or 


“shall be granted, reserved, or pledged for. 


the use of schools or colleges'in the State 


in. which they lie, other lands of equat 


acreage are hereby appropriated and 


granted, and may be selected, in accor d- 


ance with the. provisions of section. 852 
of this title, by said State, in lieu of such 


as may be thus taken by preemption or 
homestead settlers. And: ‘other lands Of 


equal acreage are also: hereby appropri- 


ated and granted and may be: selected, 


in accordance with the provisions of sec- 


tion 852 of this title, by said State where 
Sections sixteen or thirty-six are, before 


title could pass. tothe’ State, ‘included | 


Within any Indian, mnilitary, or other — 


reservation, or. are,. before title, could. 


‘pass to the State, otherwise disposed. of - 


by the United States : Provided, ‘That.the 


‘selection ‘of any lands under this section 


in lieu’ of sections granted or reserved | 
te a State shall be-a waiver by the ‘State 


of.its right to. the granted or: reserved 
sections. And other lands. Of equal. QCHE~. 


age are also appropriated and granted, | 
and:may he- selected, in accordance with 

the provisions of section 852 of this title, 
by said State to compensate deficiencies 


for school purposes, where sections ‘six- 


teen or. thirty-six are fractional in quan- 


tity, or where one or ‘both are wanting - 


by reason of the ‘tow aiship” ‘being frac. . 


tional, or from. ‘atiy Natural cause what- ; 
ever. And it. shall be: the, duty of the. Séc 
retary of. the Interior, without: awaiting a 


the extension. of the public surveys, to 


ascertain and determine, ‘by protraction 


or. otherwise, the mumber of townships © 
that. will be included within such Indian, 
military, or other: reservations, and there — 
upon the State shail. be. entitled to select 
indemnity. lands. to the. entent of section. 
for section in lieu of sections therein. 
which have been or shail be granted, re- - 

served, or pledged;-but such selections 
may not be made within the boundaries of 
said reservation: Provided, however, 


180 LD. 


-. .. Indian, : 


cs 7 re © January 28, 1973 i rn oe SS 


‘That nothing. in Sts section contained. 


‘shall prevent any State from awaiting 
the extinguishment of any such military, 


- to the public domain and then taking the. 


_ Sections ‘sixteen and thirty-six in Place 
. nee [Italics supplied] ~ : 


~ Concededly the statute: roe of | 
: however, it 


« “section for. section” 
also addresses itself to “other lands 


‘of equal: acreage,” a contradiction 


im many situations. 
As Isee it, the crucial point is the 
fact that thie school indemnity stat- 


utes, Rev. ‘Stats, $8 2975 and 2276 


were amended by. the Acts of Feb- 


Tuary 28, 1891; 26 Stat. 796, the Act. 
ot August 275; 195837 2: Stat. 928, the 


- Act of September 14; 1960, 74 Stat. 
1024, and.'the Act.of June. 24,.1966, 


‘80 Stat,.220 at: which times Congr ess - Tw : 
9 IBLA 239° 


must be presumed:to have known the 


interpretations put:on ‘the liew selec- __ 
tion law ‘by. the Department. : That 


Congress. did nothing by statute to 
change. thé ‘administrative - ‘practice 
-and interpretation-is tantamount to 


i Congressional. approval thereof: *~ - 
This view: 1s buttressed ‘by State o of 


| Wyoming: v.. United. States, 310:F. 
2d 566,580 (10th. Cir,. 1962), cere. 
denied, 372 U: Se 958. eee as: fol- 

lows:; a : 


-When’ Gotieries: sabeea the Resurvey 
Act. of.1908, it must be presumed. to have 


known the construction which had, been — 
placed on the Resurvey Acts of 1908 and 7 


4905 and the: ‘effect given to such earlier 


- Acts by the Department of the Interior . 


andthe practices and procedures followed 
and carried out by such Depar tment, with 


~ respect to the lands in the original school ° 
sections and resurveyed school sections, . 


7 Therefore, when Congress . enacted the 
. Resurvey Act of 1908, without substantial 


or other reservation. and the 
restoration of the lands therein embraced. - 


Coal. Tce ‘and’ Permits: 


change | in any Adena part, it rianifeated co 
its approval and ratification of the ad- . - 
- ministrative construction of the earlier 
-Resurvey Acts by the Department. of the 
‘Interior, the effect: given thereto’ by. such a 
‘Department, and such. practices. and Pro e. 


cedures. (Footnote omitted] 


- The soundness of this approach, as: 
its evenhandedness and practical- 
ity, is articulated in State of New — 


Mexico, 51 L:D. 409 (1926), —— 


in the main opinion. | | 
_ In view of the. fairly consistent fae = 
‘terpretation given.by the Depart- — 
ment to the lieu selection statutes 


and the reasonableness of ‘such’ in- 


terpretation,, I see no reason: to-de- 
| part therefrom and therefore. concur pies 
| int the main opinion. .. | - 


JAMES ¢. ‘eoopwin 


“Decided J Tanienj 83 23, Z 3 | _ 7 


‘Review of ‘yecommended ‘decision, ‘of nara 


Administrative Law Judge “Dent. D. 


“Dalby, | “recommending” ‘eversal~ ‘or. ‘a ca 
Puree, of Land Management, decision es 


ing: permits:( €-0127801,. 0127926 6 and ey 
0127927. | 


- Asirmed as s modified. 


Pemits: 3 
Workability 


The workability ot: any: “goal will ulti. a 
.mately be determined by two offsetting. — 
factors—(1) its character and. heat-giv- _ 
ing. quality, whence comes its value, and 2c 


(2) its’ accessibility, quantity, ‘thickness, 


depth, . and. other. conditions. that. affect -.'- 


the cost of its extraction. It. must be 
considered ‘a. workable coal if. its value, 


as determined by its character and heat- 


a extraction. 


=e 8. oe aa | DECISIONS ‘OF THE 
ue giving . ‘wuatityy 


= “Goal. Leases and. Permits: 
Lacks Workability — 


a Workability as defined by. the USGS is . 
es concerned. with the economics of the in- 
trinsic factors, Extrinsic factors such as — 
ts ee transportation, markets, etc., are nof. con- 
sidered: However, the cost of mining must 
be considered. In its classification of coal 
' lands, USGS has anticipated and assumed 


- the ultimate coming of conditions favor- 


able‘for mining and marketing of any coal. 
if the coal is workable in terms of the 
: intrinsic factors. In this respect, the test — 
of workability under the Mineral Leasing 
-. -Aet differs from the. prudent man rule 


: under the mining laws. 


= Coal Leases and - Permits: 
Es Workability — 


a Although workability i is basically a prob- 


lem of the physical parameters of the 
| coal, the-test of workability is. dependent 


-- upon econemi¢ factors. If the value of 
the’ coal is greater’ than* the ‘cost™of its 
Sack, extraction, the-deposit.i ig. workable. ; 


¢ Coal Leases. and Permits: Permits: 


e ‘Workability. 


oe ‘Workabitity may. be established by Beo- 


logic inference where detailed informa- 
tion is available regarding the existence 


_ vofa workable. deposit in adjacent lands 


‘and there are geologic and other sur- 
rounding conditions from which the work- 


is ability of the deposit can be reasonably — 
v3 inferred. ‘However, 


“not, per-se, permit the inference that they 
F contain coal pepoete in workable andi 


ie and quantity. . 


; Coal } Leases. and Permits: Permits . 


5 Ind etermining whether lands are of such 


~ ‘character as to subject. them-to leasing . - 


rather than prospecting under permits, 


| DEPARTMENT ( 
* exceeds the ee of | 


Saray | 


Permits: 


cre 2 


eéologie inference, as: 

a. took for: ‘determining * ‘workability, has’ 
-.certain limitations,. The mere faet that 

. lands .applied > for adjoin other ands 


- which. contain workable coal deposits. does ‘provisi ons. “thereof. 3. 


— Goodwin’s appeal to the Director, 


OF THE INTERIOR i 180-ED, 


the Necibeaty of the Interior is entitled . - = 
to rely upon the reasoned opinion of his 
technical expert, the Geological Survey. , | 

- Only. upon a Clear showing that the Sur- 
improperly — 
made, will the Secretary. act to disturb | 

. the eon 


vey’s. determination . Was 


APPEARANCES: Darrell 1. Skelton, ; 
Esq., for James C. Goodwin; John F. 
Hughes, Esq., Office of the Solicitor, 


US. Department of the Interior, for 
_ the Bureau of Land Management and 


the U.S. Geological Survey. - 


OPINION BY MR. DAY — 


OFFICE OF HEARINGS AND 


APPEALS 
This matter is before. the Board 


.. via a jong, unusual, and circuitous 
route. It had its origin. on April 20, | 
1966,. when Mr. James C. Goodwin 


filed three applications for coal 
“permits © 


suant to the provisions of the Min-" 
eral Leasing Act of February 25, 
1920, as amended, 30 U.S.C. § 201 
(b) (1970), hereinafter called the 
th Act”. 1 "8 


On June 20, 1966, the Colorado 


Land Office denied the applications 
“because the lands are known to 
contain, a.workable.coal.deposit.and.- ooh, 4 
are. more properly subject to the - 


leasing provisions of the: Mineral 
Leasing Act than the prospecting 
After Mr. 


Bureau of Land Management, was 


denied, he appealed. to the Secre- — 
ory cy letter decision dated De- 


(Colorado on ia . 
_ 0427891, 0127926.and_.0127927)-:pursis-2% = 


1 Appe ndix A eontains® a. description of the — : 
original permit application and amendments, — 


“January 28, 1973 | 


a 


= sabes 19; 1969, sie Renan Sec- : 

; lant. ak : . 
‘Tn Clear ree Tih \ Conporaitis te 
‘T IBLA 200, 213, 79 LD. 571, 577-, 
mye: (1972), the Board clearly. put ae 


retary of she: Interior set aside the a 
_ Bureaw’s decision and remanded the . 
case for a hearing and a recom- 


? mended. decision ‘by a Hearing Ex: 


aminer “on the question of the 


existence and workability of such 


— coal deposits a: as eaere may be in 1 the 
ee Bal gisn oe 


- Extensive iouaaee were: held in 


Denver; Colorado, on’ A’pril 20, 
May 1, ae June 16, 17 and:18, 1970. 


Inhis Pecotamended decision; dated: 


November :8, 1970,’ the. Judge: con- 
- cluded that the. prospecting permits 


should. be. issued: for the: lands:con- 


_ tained in ‘the.amerided applications. 
On. November: 27; 1970, the Assist- 


-ant ‘Secretary requested:the Board 
of Land.:.A‘ppeals to:consider and de: — 
_ cide:the: appeal.?. Upon. request: of. 
. the Bureau and appellant; oral 


argument, was:held on June 2, 1971. 
-: This' matter-is novel ina number 


of ways. To the best of our knowl- 


edge, ‘it-is the first time.a decision 


regarding the: workability. of a: coal. 


deposit has'had.the advantage of 
hearing on ‘the’ facts. Furthér, be- 


- cause the Assistant Secretary. recog 


| nized’ “that theré: are strong difter: 
ences of views on this subject: * 
and ‘as ‘to the: proper criteria to te 


employed in‘cases of'this kind,” he | 
permitted two USGS employees to » 


2 The. title “Hearing Examiner” was super- 
 seded by “Administrative Law J udge. m 3¢ E.R. 
- 16787 (August 19, 1972). 
8 Jurisdiction: over appeals: to: the ‘Directot: 


a Bureau of Land Management, was. delegated © ; 


to the Board of Land Appeals, June 18, as 
(Cir. 22738, 35 F.R. 10009, 10012. eS 


testify: as witnesses for the ‘appel- | E 


cases of this nature in their perspec- 


tive with respect . to Departmental - ‘ : 
authority to determine workability eae 


and the burden of proof. 


* # Tt hds long been. accepted that. 
oe is for the Secretary or his. delegate to 
determine whether, from. the information. oe 
7 which | ‘he has at the time he ‘considers or 


an application ‘for. prospecting | pemnip 


prospecting or exploratory: work is: neces- = 
sary to: determine. the. existence or work+ 
ability of coal deposits. DE. Jenkins, 55. eee 
LD. 18 (1934).. Of course,. -we recognize.” ao 
that the Geological Survey. in: conducting - 

its field examinations’ and collection of 
other. data -is, acting - as’ the Secrétaty’s ee 
expert.-and. is: providing technical advice 

so.that .a ‘proper determination can. be. 


made in these ‘matters. In addition; the a 


Director Of the Geological ‘Survey has 
been expressly. entrusted . by. ‘Congress 


with the “classification. of the publie lands | 


and examination, of the. geological struc: am . 
— ture, mineral resources, and products. of. . 
the national domain. am Act ‘of. March 3, — 


1879; 20° ‘Stat: 317, 
(1970): 


-g04: “48 U.S.C.' '§ 31 


tion is, or is not, needed to determine the 


4John P.- Storrs, Regional - Mining: Supe oe 
_ visor, Branch of Mining Operations, and J. D.: 


TURnEr Chief of Br anch of Mining Operations: 


Therefore, when the Geological 
Survey has concluded fromall the avail- . ~ 
able geological data that ‘further explora- Ce 


- 


éxistence or ‘workability: ‘of coal deposits 
ine a particular area, the Secretdty ig 
_ entitled to rely upon:the reasoned opinion — -~ 
of his technical expert in the field. Roland*. 
0. Townsend, A-80250 ( September. 14, ; 
1965); Carl Nyman, 59 LD, 238 (1946). :: 
This accepted’ procedure has’ been’ fol: - ae 
lowed consistently, placing a burden'on | 
the applicant. to:present:a: convincing and ss 
| persuasive argument to rebut the conclu- 2 4 


DECISIONS oF THE 


“sions. of the. , Geological Sarvey. Absent a 
clear showing that the Survey’s determi- — 
| nation was improperly made, the Secre: 
tary will not. act ‘to- disturb. a mineral 


classification or determination made by 


_ .the Geological Survey, Of. Lillie Mae 
~ .. Yates, A-26271 (February 8, 1952). 
—. Under section 2(a) of the Act, the 
a Séaretary 3 is authorized,.in his fies | 
ies cretion, to offer coal jendé owned by 
for leasing ~ 


tl United States 
through competitive bidding. Un- 


der section 2(b) of the Act, the Sec- _ 
retary” aay issue prospecting per- 

+ hits “where prospecting ‘Or. ex- 
- ploratory work is necessary to de- 
termine the existence or workability 
~~ of Goal. deposits i in any unclaimed, | 


undeveloped area * * *,” , 
~ Each of the applications ¥ was re- 


jected upon ‘the basis of reports 


. from the U.S. Geological Survey 


a (USGS): thatthe lands applied-for:: 


~.. are- known: to contain a workable 


coal deposit and are therefore sub- 
ject, to leasing, rather than to pros- 


pee & pecting. However, we hold that the 
—srecord does not contain sufficient ev- 
. idence to. establish. that. the lands 


one contain workable coal deposits. ha 
| The application. lands lie in north- 


western Colorado, about 12 miles 
ey northeast. from Meeker,. Colorado, 
'. at elevations varying from approxi- | 


- mately. 6,500 to 9, ,000 feet above sea 


level. The terrain is rugged | and 
: mountainous, cut by numerous can- 
_ yons, and heavily vegetated, sothat 
it is difficult to. traverse, as well as | 
~. to trace the continuity of such coal ; 


beds as may be exposed. The area is 
underlain by the coal bearing ‘Wil- 


= liams Fork Formation of the Mesa 
Ks Verde Group. | Detailed geologic | 


DEPARTMENT. OF 


‘mapping aimed area by Hancock in = _ 
1925 (USGS Bulletin 757), and by | 
‘Hancock and Eby in 1930 (USGS. _. 
Bulletin 812c) show many coal oc- 
currences throughout the Williams _ 
Fork Formation. Hancock and Eby ~ 
estimated the multiple beds of coal - 


to have a total of 62 feet under much | 
of the area in T. 3 N., R. 93 and 
94 W. in which the permit applica- 


_ tions lie, and a total of 2 billiontons _ 


of available coal 
townships. - 7 7 | 
-In the een ee area of the : 


in the. _ two 


| lands sought by Goodwin there were 


eleven existing coal leases issued un- 
der the Act at the time of the hear-_ 
ing. Several of the existing leases. 


‘were issued in response to prefer- 


ence rights earned by. Goodwin 


“through discovery of commercial ' 
coal: on=previously issited’ aire | 


ing permits. . 
There are two aati: mines oper- , 


_ ating in the area. The Reinau mine, 


located about. 5 miles south of C-_ 


-0127926-7, is a seasonal operation — 
| producing between. 10 and 20 tons | 


per day. for consumption in the 


Meeker area. The Redwing mine of 
‘Colowyo Coal Company, situated 


about 2. miles north. of .C-0127927 


and 3 milés east of C-0127891; pro- 
duces about 1,000 tons per day aan a 
the Collom bed saeciedk the Deke 
season, 


The Blue § Steal mine, eeiad | 
about 1 and 14. miles south of 


C-0127926 and 1. mile southwest, of 
_ C-0127927, operated. until the late 
1950’s; 


‘Other abandoned mines in- 
the vicinity include the Cornrike or 
Nine Mile mine, ‘approximately 3 


’ - <r } | a2 .. JAMES €. GOODWIN © 0° 
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; -_ miles oat: se C-0197927, ‘the Gen- 


= try mine, approximately 2) miles" 
— south of C0127 926, and the James 


mines, about 14: mile north of 


C-0127927. An unnamed abandoned. | 
W., containing seams of coal of 1. _ 


foot 3 inches and 5 feet 8 inches sep- 


_arated by 4. inches.of bone, was 
discovered within the. area of 


C-0127891 by USGS engineers 


while investigating the subject ap- 


plications. Nothing is known of the 
_ abandoned:mine, but it.is surmised 


that it was worked by a local ranch-. 


er for his personal needs. 


At least 31 holes have bees drilled 


into or through the Williams Fork 


- Formation in the vicinity of these - 


applications. Almost all have en- 


 gountered coal of varying character 


and thickness at different depths. 
Goodwin drilled six exploratory 
holes in connection with other pros- 
pecting permits at distances ‘rang- 


ing from 1,000 feet to 614 miles 
~ south of C-0127926-7. As a result 
of his findings in these drill holes,” 
he earned eae a to eu ‘i 


= leases. 


A coal bed of 6 feet ‘within 163. 
feet of the surface was observed i in 
the Taylor well, approximately 114 . 
miles southwest of C-0127927. The 
Sun Gossard oil well in SEY,SEY, 
within © 
the ‘original © oh of C0197 926, 
showed 19 feet’ of coal in 10 beds, a 
each greater than 4 feet thick. The 
Kilroy y oil well, over 2 miles north 
of C- 0127926, hewed: 116 feet of 
- coal in 10 beds, each greater than 4 
feet thick. The Van James test. 


sec. 17, T. 3°N., R. 93. W., 


hole, approximately vay mie from a 


C-0127926-and C-0127997, showed 


“seams: of 4 and 12 feet. The Van 
James water well, approximately yy 
mile north of. C-0197 927, 


showed ie 
seams of va and. 2 feet. a es 


- There are no. ‘mown. outcrops 0 ca 
| other exposures of. ‘coal in any of 


the lands ‘remaining ‘in the three 


applications except the unnamed 
abandoned .mine on. C-0127891.° 
Goodwin concedes that coal beds’ 


exist within the application. areas, 


but maintains that the existing | - ? 
i knowledge i is not adequate to per- - 


mit an inference of ‘workability. © 


With regard to.quality of the coal, ae 
the Government: demonstrated that a 
coal mined in the vicinity had heat- on 
ing capabilities. between 10,500 to 
12,000 BTU’s and contended that.” 


coals having a minimum. value of | 


8,500 BTU’s were workable. Good-. — 
win admitted that coals mined from 
the Williams Fork Formation meet. 
the test, for heating capacity, but” 
was of the opinion that any coal 


having. less than 10,000 BTU’s — 


would be difficult to market. How- A 
ever, as we discuss below, market- 


ability j is not at. issue oe a 


Goodwin testified that his. inves- i 
tigations show errors in the pub- 


_ lished literature on the Williams i. - 
Fork Formation and coal beds - 
therein, because of the failure by *.- 


Hancock and Eby to. establish. ac-” 


curate vertical control for their — 
original . studies. Goodwin . stated» 


that the thickening and thinning of. 


the beds within very short distances : 
precluded accurate inference as to” 


lateral extent of the beds and made : 


ee ace miata deieraiintion Tor 

workability, or correlation between 
_.° the existing exposures of coal, al- | 
eG anes impossible. | : 
es Goodwin, contends ‘that assump-— 
| tions by the Government as to cor- 
_. relation of exposed coal beds are 
bine shown ‘ ‘to ‘be incorrect in light of 
ee more recent geological evidence and 
ae that the. demonstrated errors in cor- 
ee : relation limit the lateral extent of. 

any exposed beds. The Government , 
| = ‘ admitted. that some assumed corre- 
lations it had used may be in error. 
- » Goodwin averred that there was no 
Rae, tracement. of the Collum bed being 
mined. in the Colowyo Redwing 
_» mine, and that the exposures of coal _ 
. ‘terided to show thickening and thin- 
“ning | within relatively short dis- 
_'- tances, ¢.g., Hancock and Eby sites 
840 and 345, where a 10-foot seam 
of coal ee to 10 feet of bone in. 
1s, eypreely, one mule. 
Goodwin - also claimed that the 
” -stairstepping of geological forma- 
- ». tions from the transgression-regres- 
gion break the continuity of the coal 
beds and that the coal shown in drill 
_ holes 85-1, 35-2, 25-1 and 28-1 indi- 
* cate a thinning trend toward the 

"north, into the area of applications 


oo C-0127986-7. 


2 Dr Robert: G. Dickinson, a re 
"gist employed in Branch of Mineral 
Classification, USGS, admitted the 
oe thickening-thinning nature of the 

- beds, but could not. tell where the 
oe change occurred, or if the changes 
were abrupt or gradual. He and 
ether Government witnesses agreed - 


— that the-coal formations could have 
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| sie with, the bone thickening and ay. 


thinning. a 
Goodwin testified, ‘ggtthoat: ‘lis: 


‘agreement from the Government’s— 
_ witnesses, that splits had -been en-- 


countered in the ‘Reinau mine, as 
well as. in -the now- -closed: Blue 


‘Streak mine. Inferentially, it was _ 
suggested that: the splits. were a 
‘major factor ‘in’ the closing of the 
Blue Streak. “ 
‘Dr. Russell : G. Waid: Chiet | 
Conservation" = 


Division, . USGS, 


maintained there were no. serious 


problems due to lenticularity or. | 


thickening or thinning in the: Wil- | 
liams Fork .Formation, because if 
one seamn pinched out, surely there 
would be another bed in the ver- 
tical series which: could be mined. 

‘Evidence of. burning was re- 
ported by Hancock and Eby on the. 


outcrops both north and south 
of = the 
— O-0127926-7, with no expression as 
to.depth of burning, but with a— 


area in applications 


comment that it was ‘difficult to 
trace the lateral exposures of the 
coal because of the great. amount of. 
burning. Goodwin reported clink- 
ered and burned coal in drill holes 
25~1 and .28-1.In fact, only clink-- 
ered coal was encountered in hole 


28-1 to its total depth of 490 feet. 
The burned coal at the bottom of — 


hole 28-1 was approximately 1,850 


feet back from the outcrop. In hole 


25-1 the burning was approxi- 


_Inately 2,500 feet from the outcrop, 


This is strong evidence that burn- 


ing has extended through the entire . 


distance from the outcrop. to. the 
drili holes. It was erepot ted that coal. 


“180 1 Die a. 


_ Storrs’ - 


on gong a ee a rr January 28, 1973. 
Was Cn i a distance between . 
~~ 100 and 200 feet. from the outcrop: 
at the Streeter mine. Goodwin re- 
2 ported» other evidence of’ burned 
~ -coal in hole 35-9 at a depth of 170° 
- feet,.and in. hole 35-1 at depths of. 
Jobn. .P.. 
Storrs, Regional Mining Supervi- 
sor, Branch of Mining Operations, ' 
USGS, testified that deep burning 
can. be ascertained only by drilling. . 
‘Dickinson... thought :. the. extensive: 
burning to: be vertical in’ extent,- 
contrary” ‘to 
and: Goodwin’ Ss assertionis, 
but he admitted that closely. spaced : 
| drill holes, are. the only method-of 


110; 130 -and - 250: feet... 


rathér than ‘lateral, 


determining. the extent. of under- 


ground. burning. ‘Wayland, consid-_ 
ered burning. an irrelevant issue in | 


these cases because of the general 


_. occurrence of multiple seams of coal 
in the Williams Fork Formation, 


and insisted that at least one of the 
many coal: ‘beds. would urely be 
- workable. a | 

Goodwin pointed ‘out, without 
: contradiction, that 


mine through the burned area would 
be saddled with serious roof prob- 
lems. He also asserted that the fri- 


able sands encountered in several of | 
the drill holes indicate the possibil-. 
ity that the coal may be unworkable. 
because, of an inadequate root or- 


floor. - | 
The gem has © 


noncommercial thickness in _ the 


widespread 7 
burning seriously affects the over- 
lying rocks so that any attempt to - 


rns | 
specific evidence of discontinuity — 
~~ and Jack of lateral extent of the coal. 

- beds, shown that. there. are coals of | 


. GOODWIN ae oe ae 


area, dG ik errors in Hie Gov- 


_ ernment’s attempted correlations:of 
-. coal seams, and shown other indica- 


tions of conditions affecting the cost ae 
of extraction. a | 
‘Goodwin- recognizes ‘that colo: a, 


| gists may ‘differ. in the interpreta-" 


tion of the same data. In contrast to 
the broader ‘geological “approach | 


taken. ‘by the Geological Survey,. the — 
| appellant: directed his evidence to 
the absence of specific. data pertain-_ | 


ing to the coal beds within the appli- 
cation area. It is his conclusion: that. 


the available ‘information does not: | 

| justify an inference that, the depos-. 

‘its are workable because of the lack. -_ 
of continuity of the coal beds due 
to lenticularity, faulting, intrusion 
of dikes and splits, bone. and burn-. 
ing. He asserts that the evidence 
does not establish the lateral extent ees 


of any coal bed. 


The Government’s position: ieee. 
based on generalities. and broad in- 
ferences. USGS assumes workabil:. = 
ity where it can be shown that like -— 
quality products are being produced _. 
elsewhere. The Survey contends. 
that the successful coal mining op- 
erations in the Colowyo mine to-. - 
gether with the large number of _ 
outstanding coal leases and the gen: ” 


eral geology support its thesis that. 
coal deposits underlying the areas 


‘sought. by Goodwin are “workable 
by legal definition. - 


The. Government’s. ae and i 


testimony, based on geologic infer-. 


ence has been. successfully refuted 


by. specific, testimony and. evidence — 


as.to the actual. conditions. The to- 


‘pography and vegetation on the ae 


; - dao een it’ dificult to. cee a 
. workable. coal seam through the 
area. Hancock: and Eby stressed that: . 
their correlations were only tenta-. 
tive. Goodwin showed that many of | 
_ the. correlations were in error. The’ 
Geological Survey. failed to show a 


tion’ lands. 


~ vious. correlation | ‘of Location. 404. | 


with the Ji ames mine was incorrect. 


He would now correlate Locations 
408 and 409, crossing the area in, 
~ C-0127926,. but admits that. this | 
seam is thin (less than 2 feet thick), _ 


S dirty and, therefore unworkable. 


USGS. by its. testimony claims . 
as that. the numerous drill holes and. 
mines, ‘both’ operating and aban- 
-. doned, in the area show the presence 


of workable coal. We cannot agree. 


' The variances in the height “and. 
3 _number of seams in the holes. and. . 
~ the inability of Dr. Dickinson to 
~ correlate the seams to our satisfac- | 
tion weakens the Government’s case | 
~' when added to the. distances of the _ 
drill holes and mines from the ap- | 
plication lands i in the rugged ter- 
: it appears that 
' USGS has failed to show it. pos- 


: rain, Therefore, 


sessed appropriate information re- 


_ garding continuity . required | to 


determine workability. American 
. Nuclear Corporation, - 
~ (Mareh 5, 1968). 


The testimony at the USGS éx- 
| pert witnesses failed to adequately . 


-larity:in thickness, 


A-30808 


the cost, ‘ extraction,” brought out ae 7 
by “Goodwin . and mentioned’ in Ne 
USGS Bulletin 537, P- 82. | 


‘ The cost of: mining coal. ig affected. by 


many factors—such as. cost of prospect- 


ing, shaft sinking, or other mine opening, 
_ surface and underground plant, perhaps 


correlation of known workable seam community - plant, water, supplies,. tim- 


of coal into or through the applica- 
The Government ad- 
mitted that its, correlations of the 
Ja ames bed for six miles were in 
error. Storrs admitted that his pre-. 


ber, feed, and. insurance—all. of ‘which: 


_ vary. from place. to. place or in. accord-. 


ance- with the. method - of working the. 
mine, Within the mine. the main factors 


are mining rate, thickness, depth, and 


dip. or piteh of bed, variations: or irregu- 
-partings, “sulphur” 
or other. impurities that must be. re- 
moved, kind of roof or floor, presence, | 
of gas or water, provision for. drainage 


and. ventilation, haulage and hoisting, 


faults, and: igneous intrusions. am 


“Goodwin and his expert witnesses | me 
raised doubts in our minds as tothe 
workability by specifically challeng- “s 


ing the lack of knowledge of the dip _ 


or pitch, ‘irregularity i In thickness, ~ 


partings, roof and floor, faults and 
intrusions. ‘Further . he presented 


specific findings based on available ee 


data contained in thereports, sam- 


ples, and. other evidence, while 
USGS was generally content to rely: 


on broad inferences.’ ‘Further, the. 


USGS reports and testimony failed ; 7 | 
to follow the USGS criteria set out 


in ‘Bulletin 537 and adopted by the ° 


| Department in Emil Usibelli, 7a 
Ben, Shatlitt, A-26277 (October 2, 
1951). (Trans. p. 552.) Therefore, 


we must conclude that the applicant _ 
made a clear enough showing that 


the USGS determination was im- 


properly made. 
By this opinion, we are snot requir- | 


ing USGS to undertake comprehen- 


- cover “other conditions that affects | sive e drilling programs, or to engage | 
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in ‘extensive exploratory investiga. 
_ tion in order to-determine if a pros- 
_ pecting permit should issue. Clear 
Creek Inn Corporation, supra. The © 
‘intent of the Act is to allow explora- ; 
tory work to determine the existence. 

_ Or. workability of a coal deposit - 
when the information is not known. 
_. The Mineral Leasing Act does not. 

define “workability.” In the fulfill- 
- ment of his duties under the Act. 

_ of March 8, 1879, 20 Stat. 394, 43. 


U.S.C. §.31 (1970), the Dipector: 


Geological Survey, | formulated pol-. 
icy guidelines to be followed in the 
classification ofipublic lands and the. 
examination of the mineral resource 


of the national domain. In 1918 the 


- then Director, George Otis ‘Smith, 
_. authored USGS Bulletin.537, “The 
_ Classification of the Public. Lands,” | 

7 setting forth, inter alia, the factors. 

to be considered 3 in determining the _ 

|. Inn Corporation, supra. The cost of 


- workability, of coal deposits. 


7 The workability of any coal will ulti. 
7 mately | be determined: by two. offsetting 
and. heat- 
giving quality, whence comes its value, 


factors— ( 1) its. character 


and (2) its accessibility, quantity, thick- 
_ hess,-. depth, -and . other: conditions: that 


are affect the cost. of its. extraction. It. must 
be considered a wor ‘kable coal if its value, 


as determined by its character and heat- 


giving quality, exceeds the cost. of extrac- | 


tion, either as judged by, actual eaperi- 


ence at the point where tt is found or as: . 
judged. by actual. experience on similar 


. coals. similarly situated elsewhere. There 


- are no absolute limits to any of the fac- 
tors. Thé miining of 1 inch of. coal that | 


may involve the mining of 3 feet of. rock 
is physically possible but would not pay. 
Most unworkable. coal beds lack. one or. 


more of three things—quality, thickness, 2 


-accessibility—that is, Mata are too poor, 


too. ‘thin, or 06 deep. ‘USGS. Bul. 837, Pe 
66% (Ctalies added.) : a 


“This definition of workability was. 


_adopted by the Department in Emil 


Usibelli A. Ben Shallit, supra, a 
case which arose under the Alaska 


Coal Leasing Act, 38 Stat. 7 49, Oc: | . 


tober 20, 1914, as amended, 41 ‘Stat. 


1363, March 4, 1921. The present — 


MN 


Manual of chia: Conservation Divi? 


sion of the Geological Survey has 
the above definition set forth as its 
current: policy. See Section 671. 5.2 oe 
(b).. | 

Although workability is sbasically 


a problem of the physical * parame-. 
ters of the coal, the test. of *work-_ : 
ability is dependent: upon: economic 
factors. If the value of the coal. is: 
greater than the cost. of its extrac: 


tion, the deposit: is workable. It is, 
not enough to show that mining is” 
physically possible. Clear Oreck. 


extraction figured » in the meaning 


mining site. 


_Workability as” denned: by! he 


“USGS 1s concerned with ‘the: 'ec0- 


nomics of the intrinsic factors: Ex- 


of: workability in. Usibelli. by. rea-" . : 
son of inaccessibility due tothe pro-. . 
‘hibitive construction ‘costs of rail- 

road tunnels and- bunkers» on | the | 


trinsic: factors’ such as ‘transporta- 


tion, markets, ete., are not consid- : 


ered: However, the cost of mining: 


must be sonsidered. In its classifica 7 


ipated | and assumed the ultimate. 


coming of conditions favorable for: 


mining and marketing of any coal’ 


if the coal j is 8 workable i in. terms of. 


tion of coal lands, USGS has antic: - 


t 


7 the: intr insic. factors, In this respect, 


i the test of: workability. under the 
Mineral. Leasing Act differs from 
. the prudent man rule under ie 


mining | laws. - 


ae 4 further differentiation ‘thoin’ 
the’ “prudent man” require ement ve 
- a, reasonable prospect 0 of success” 

was made in Adlas Cor poration, TA 


ED: 76, 84 (1967). 


LR eM, U }t is not. necessary, in. order. to ; 
| sustain a finding. that. such. deposits do. 
i. exist; in. workable quantity, that a. deter- 
mination can be made with some degree 
Of assurance that a mining operation will 
be an economic success... Rather, it “is 
- enough that the available. data ‘is suf: . 
. ficient to determirie that the lands. under 
-” consideration would require only limited 

2° prospecting to’ project ‘a. program for de-_ 
velopment but. would not require pros: .. 
 pecting. for - the .purpose of. determining. 
. the presence or workability of the deposit. 
ae [Italics supplied. ] 7 


fe “Workability may be. prone : 
by geologic inference where detailed. 
information is available regarding 
the existence of a workable deposit . 


“yn adjacent lands and there are ge- 


; e ologic and other surrounding: condi- _ 
tions from which the workability of 


- the deposit can be reasonably in- 
ferred. Atlas Corp., supra. See Dia- 


mond Coal and Coke Co. v. United 
States, 233. U.S. 936, 249. (1914). 


. However, geologic inference, as a 


~~ tool for - determining workability, 
has certain limitations. The mere 
fact that lands applied. for adjoin 
~~. other lands which contain workable 
~ s coal: deposits: does not, per se, permit 


the: inference that they contain coal 
deposits in workable quality and 


ie, quantity. As pointed out. in Atlas, 


7 supra, geologic and other surround- 
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: , ing seoniditigns must lead reasonably ee = 


to the inference of workability. It . 


has been held that a coal’ ‘prospect- ; 
ing permit may be issued for lands _ 
which adjoin. other lands contain- 


ing known workable deposits. of coal . 
but which. themselves 2 are not known 


to, contain coal in workable quantity | 
and thickness, Clarence. Be Feliz, = 


A-30197 (January i. 1965), even | 
where there were known ‘outérops of 
coal on ‘the application lands. Usi- 
belli, supra. mi a 

“USGS: and ‘Goodwin. agree with. 


the general rule ‘applied by. the coal’ | 


industry’ that an ‘exposure. of coal © 
establishes the inferred existence ‘of. 
such deposit for a L radius of one-half | 


factots sack as Reais’ ‘Goodwin ad- 
mits that he attempted to include - 


in his applications only lands more ~ 


than a half-mile from known coal 
exposures. In cases where he was 


made aware that he had included ; 


lands’ within a half mile of known 


exposures, he withdrew all. affected 
lands from the applications. | 


On past occasions when USGS. 
believed workable coal was present 
on part, but not all, of the lands un- 


der application, it.‘ recommended 


that prospecting permits be issued | 
only on those parts where there was - 
not available sufficient evidence of 
the presence of workable coal. e daar 


ence E, Feliz, supra. 


- Accordingly, we hold ie pros- | | 


pecting permits should be issued for. 
all lands described in the applica- 


tions with the exception of the fol- 


lowing, which lie within one-half 
mile of known deposits of workable 7 


“January ‘Bd; 1978. 


| ie : eal deposits < or ae which | 
Goodwin has not refuted USGS: = : 


ne ‘to their workability : 


(1) Within the area of Tateronce 
of the abandoned. Mine. located on 
; and ae 


 C-0197891: N 14 section 3 
14 N E i section Aso 
(2) Within ie. area, ‘of oe 


ence of the Sun Gossard. well and 
the Van James test hole within 
C-0127996: NE 4, E %NW 4 
section 20 and all lands in sections — 
21-and 28; and within’ C0127 927: } 


all. lands a section 28; 


and NW 14, NW 14 section 23. 
‘Therefore, pursuant to the au- 
_. thority delegated to.the Board, 48 
_ OFR 4.1, the recommended decision 

_ of the Administrative Law Judge is 


affirmed as modified and the appli- 
cations are remanded to the Bureau 
of Land ee for action - 


consistent herewith. | 


‘ 


James M. Day: 


I CONCUR: | 

“Newron FRISHEERG, C hairman. 

I DISSENT: _ 

Marrmy Rrrv0, Moms er 
APPENDIX. A. 

J AMES C. GOODWIN—-Coal Prospect 


scription 


The original permit spplicncone: 
dated April 20, 1966, included the | 


of following described lands: 


Sec. 23: All; Sec. 


“0127801 (3,926.49 acres) : D3 N, oR ene 


93°W., 6th P.M.—Sec. 6: SWYSWHs 
‘See. 7: Lots 1, 2, 8, 4, 5, 10, BYNWY%, — 
-. BY. 7.3 N., RB. 94 W., 6th P.M.—Sec, Le 

— All; Sec. 2: All; 
7 Dbl ; See. 9: | NDYNEY 5 Sec. ah 


See. 3: All; Sec. 4°. 
SW, N%; ’ “See, 12: 


-C-0127926, 2 097. 98 ee Te 3 No! 
R. 93 W., 6th P.M.—See. 17: BKSWY, 
SHY, ; Sec. 20: Lot’ ‘1, NHYSEY, wi. 
SEY, Sw, EYNW, NEY; Sec. 21: 
ees 1, 3, 5, 7 10 NWUSEM, N*SW 4... 


7 5, NW: See: 30: ‘SWHSEY,. Nw 


MS Ge, Wa We 
(3) Within the area oe eecnne 
: of the Van James ‘water. well within — 
C-0127927: NE 4 NE 4 section n'a 


C-0127927 (2,708.82 acres) : |. 3N, Ro 
93 W.,. 6th P.M.—Sec. 18: SWY%SEY, 


SY%SW; Sec. 14: SE; Sec. -22:, ‘Lots’... 
10, 11, 14, 20, 22, SWY4SEY, EBABY; 
24: Wh, WiZEY, 5 = 
Sec. 25: NSW, NW%; See. 26:.N%4; 


Sec. 27: Lot 1, SWYNW, EY! 
NEM, ; See. 28: Lots 2, 19, se 
On June 6, 1966, permit. Cc 
0127997 was- amended. to include 


NW, ne 


320 additional acres described as. : 


S14 sec. 26, T. 3 N., Re 93 Ws 6th 
P.M. | - 
On September 25, 1967, the fol.’ 7 


es lowing described janide were deleted a 
a aaa a ve: 


from the permit applications: | 
C-0127891 (777.86 acres deleted, Jeav- 


- ing a total of 3,148.63 acres in permit: 
. application area): T. 3 N, 


| R. 98 W., 6th.. 
P.M.—Sec. 6: SWYZSW4, ; Sec. 7: Lots 


1, 2, 8, 4,.5, 10 BANW%, BY..T. 3 N,, 
| R, 94 W,, 6th P.M—Sec. 1: SEYSDY} . 
: See. 12: Lots 1, 8, BYNEY. | 


C-0127926 (240. 00 acres deleted, leav- ee 


ing a total of 1,857.98 acres in permit 7 


application area): T. 3 N., R. 98 W.; 6th ae 


— P.M.—See. 17: EY%Swt , SE} 
ing Permit. ss ea De- es ASWih, SEY. 


DISSENTING OPINION BY. 
Mh. RITVO © | 


| I dissent from so. oak a ‘the 
decision as remands the applications - 


‘Lots 1, 3, NW 
SH, N% ; 
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. to the Bureau of Land Management 
_ for the issuance. of coal: Droepertiie 


_ ae in part. - 
I would affirm the jects of the 


Director, Bureau of Land Manage-. 
ment, which affirmed a decision of © 
the Colorado ‘Land Office,. Bureau 
of Land Management, rejecting the | 
applications in their entirety. A 


statement of my views will be filed 
. later. a + 3 2 art 


"WILLIAM i. CASEY, 
GN AND M SHARP, . 
A PARTNERSHIP, 
_ INTERVEN OR 


9 IBLA 163 


- Appeal py the eee from deci- 


sion by the Bureau of Land Manage- 


ment ‘remanding Casey’ s section 3. 
- grazing permit case (N evada. 6-68-1) 
to the District. Manager for considera- _ 
- tion on its nierits of an application filed 
_ by him to transfer a portion of the 


- grazing privileges attached to his base. 
land to other lands acquired by him, 


| Affirmed a as modified. 


Grading” Permits and Licensed? Base 
Property. (Land): Generally—Graz- 
ing Permits and Licenses: Base Prop- 
erty | (Land): Commensurability— 


Grazing Permits and Licenses: Base 


: Property (Land) : Transfers 


"Where a ‘ grazing permittee has aaa 


given two consecutive years in accord- 
“-anee with 43 OFR 4115.2-1 (e) (G) (i) 
| within which to increase the production 
: of his base property or suffer the loss of 
all. or part of his ‘base property qualifica- 


“tions and, where after two growing sea- 


"Decided J anuary 26, 1973 


~and Hill, 


- sons have paséed. put not two full years, 


he files an application ‘to transfer some. 


of the qualifications: from his base ‘prop : - 
erty to other land acquired by him, his. 


pase property. qualifications are ‘still in 
geod, standing at the time of: filing the 
transfer application because the- term. 
“two consecutive years” specified in the. 
regulation. means two consecutive appli- 
cation years and. not two. growing sea- 
sons. Accordingly, the District: Manager 


Should have considered the transfer ap-- _- 


plication on its merits. 


Grazing Permits and hivenses® ‘Base 
Property (Land) : Generally—Grazing 
Permits and Licenses: Base Property 
(Land) : Transfers | 


Where: an application to transfer base 


“property qualifications to other lané 
owned by. an applicant is approved, the 
transfer is effective as of the date the 
transfer application was filed. A sale at 
a later date by the proposed transferee 
would not affect the transfer, and the — 


District Manager properly may consider _ 
the transfer application if the purchasers — 
of the: property have indicated an inter- | 
est in obtaining any grazing privileges 
for which that land is base property. 


‘Words and Phrases. 


cop y9 Consecutive Wears! The term “two 


consecutive years” in 48 CFR 4115. 2-1 
(e) (9) (i) means two consecutive appli- 


= cation years and not two growing Seasons. . 


APPEARANCES: W. Howard Gray, 
Esa. of Reno, Nevada, Gray, Horton a 
for’ appellant; Charles E. 
Evans, Esq,, of Elko, cae for 

appellee. . 


OPINION BY MRS. LEWIS” 
INTERIOR BOARD OF LAND 
APPEALS ; | 


This: is an appeal to the Secretary Ee 
of. the Interior oY G. N. and M. 7 


[80 LD. oars 


ata 1s). ot 8g WILLIAM # 


ent a. orancehin the ‘inter- 


coe venor, from the decision of Octo- 
ber 18, 1969, amended November 14, 


1969, by the Office of Appeals and 
Hearings, Bureau of Land Manage- 
ment, which affirmed the Adminis- 


trative Law Judge’s! decision of 


May 15, 1969, pertaining to the 
orazing ‘privileges of William .H. 
Gis under section 3 of the Taylor 
Grazing Act, 48 U.S.C. §315b 


(1970), in the Nyala Unit of Ne- | 
vada Grazing District No. 6. The 


Judge’s decision affirmed a, decision 
_ of the Bureau’s Battle Mountain, 
Nevada, District Manager, dated 
January 22, 1968. 


‘The Bureau decision held that the | 


- “two consecutive years” specified in 
' the regulation | at 43 CFR. 4115. 9-1 


— (e).(9) (i) means two consecutive 
| application’ years and not two grow- 


ing seasons, and an application to 
| transfer grazing privileges attached 
_ to the base property to the newly 


acquired Goss Ranch lands, which 


% application | was filed. before the ex- 
piration of the second application 
year, is timely filed, and the base 


“property qualifications’ ‘of licensee 


Casey are in good standing. 


The Bureau further | held that. . 
when. its decision became final, the 
case would be returned. te the wie | 


trict Manager, through the State 
Director, for consideration of ‘the 
tr ‘ansier application. on its merits. 

_In the instant appeal, G. N. and 
M. Sharp: contends that. Casey has 


1'The cheane: of title’ of. the hearing- officer " 
“Administra- 


from ‘Hearing Examiner” to 
tive. Law Judge’ was effectuated pursuant to 
- order: of the Civil Service Commission, 37 FR. 
16787 (August 19, os 


CASEY, “GN. AND. i. ‘SHARP, | Me : Ae: 
Tanuary 26, 1978 | | eas ee ae 

now. sola the Cs Ravel land andl oe 
~ that all holdings of the Bureau’s. - 


decision are moot. Sharp further | 


contends that Casey is in the same ~ 
_ position as before he acquired: the, 
Goss Ranch property and that the 


Casey property, exclusive of the 
Goss Ranch, land, will support no 
more than 4,844. AUMs. Sharp dis- — 
agrees with the interpretation of the 
two-year rule but thinks it is moot. _ 

‘Casey filed an answer alleging - 


that the notice of appeal was never __ 


served on. him; that: neither. the 


- notice of appeal nor the. statement 7 
of reasons, was timely filed; and. - 
that, as he owned the Goss Ranch 
land on January 17, 1968, the date 
of his application to. ‘transfer the | 
grazing» privileges, | the: transfer i 
would be effective as of Ja anuary” 15: 
1968, and’ the- privileges: would..at-. 
tach to the Goss Ranch. land as. of = 
that date, and the-later sale of the . 
land would not affect the validity of. 
such transfer. Casey requested that 
the appeal be dismissed. Sharp filed > 
a reply to Casey’ s answer. For the 


reasons stated below, the root to. | 


dismiss the appeal i is ‘denied.’ 


‘We find no merit in the proce-,; | 
dural. objections ‘made by Casey. 


The signed return. receipt: shows: : 


that the notice of appeal was served 


on the attorney for Casey. As the a, 
| decision was served on Sharp on: .’: 
November 10, 1969, he “had 30 days: 

thereafter plus a 10-day grace pe- 
riod if he mailéd the notice of ap- 


peal’ during. the 30 days. As the— : 
notice of appeal was filed’on Decem- : 


ber 11, 1969, it was timely filed. — 


Sharp thou Wad 30 days dating from es 


: action on a pending | application 
- filed. ‘by. Casey to transfer a portion 


- oe a : DECISIONS ‘OF ‘THE 


the time oe flinp the aatice: of ap- - 
peal to file his statement of reasons. 
As he filed such statement of rea-_ 
sons on J Fantiary. 1, it. also was umely = 
i ednnot be utilized due to the. insuffi- 


- filed. | 

“With. respect to the: oe ae 
“ questions, the Tecord . shows the 
following: | | 


On ake, 1967, Casey fled 


an. application with the District 
“Manager: Bureau of Land Manage- 
-ment,. Battle 2 Mountain,. Nevada, 1 in 
° which he requested a license for 399 


| “ “animal. unit months. (AUMs) of 


forage: on an active use. basis - and 


5,339. AUMs on a nonuse basis, for. 


"a total of 5,7 38 AUMs. By ice 
ef January. 92, 1968, the District 
Manager. held that ae forage pro- 
duction, of Casey’s S, base. ‘property 
oAvas. sufficient to issue a license for 
- “ony 4,844 AUMs, or a eduction. of 
894 “AUMs. | 


‘Casey. Pa a’ deion: cons 


* tolding. that. the District. “Manager 


was in er ror. as he failed. to take any 


of his base. property qualifications 


to.other property owned by him,. 
; Sealed the Goss Ranch land, that 
would. provide sufficient, forage to. 


“justify the issuance. of a, license for 
; | all of the AUMs requested, — | 


A hearing on the appeal. was. held 
by the Judge on December 11, 1968. 
Casey, the. District Manager and - 
i 6 N..and,M. Sharp. all apEcuee 


and were: ‘represented by counsel. 


The J udge. concluded that if. the | 


_ produativity of ‘base ‘property .de- 
E -clines, grazing ‘privileges are lost 
a under 43 CFR - 4115. 2-E(e) (9) G ye 


DEPARTMENT, OF THE 


‘calendar: years * 

-A-31014 (June 25, 1969), in discussing | 
’ the regulation, 48 CFR 4115. 2-1(e) (9), 
the Department held that the “intent of © 
the regulation is to require an applicant ~ 


. eee 


INTERIOR, 


ay ate the. expiration of two | 
consecutive. application years. and — 
then, only if nonuse has not been. 


granted for those privileges that 


cient production of the base prop- 
erty. Accordingly, he held that as: 
Casey, was issued licenses during - 
1966 and 1967 granting nonuse for 


| those privileges | that could not prop- 
erly be utilized due to the lack of 
productivity on his base pr ‘operty, - 
and as two consecutive application — 


years did. not intervene between the 


' time of the District J Manager's letter 
of April. 15, 1966,.and J anuary 17, 
1968, the date of filing the transfer . 
application, Casey had not Jost, any 
grazing privileges under the regula- : 


tion.at “the. time the transfer appli- 


cation was filed. He, therefore, re- 


manded the ease for appropriate 


action. on the. transfer application. 


The. Bu eal. and. G. -N, and. M: 
Sharp appealed. to. the: Director, 
Bureau of Land Management. The 


Office of Appeals and Hearings af- 


firmed the Judge and. perannded: the 


ease to .the District ‘Manager. for — 
consideration of. the. transfer appli- 


eation on. its merits. or 
In affirming, The Bureau, decision 


noted: 


In the case: of Mrs. C. B: Stark, Ne .-- 
yada. ;6-62-2 (January 28, 1964), the 
Bureau stated,. 
that the ‘two consecutive years’ referred 
to * * * is interpreted to mean two. con-. 


“It.is hereby construed 


secutive application years and not two 
* *” In Jack G. Taylor, 


to assert pau demand ee SO that it can 


(80: 1. D. a ge 
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be adjudicated and to. bar one who: does. 
not do° SO within a. period. of 2 years 


from thereafter pressing his claim.” The 


7 Department — also stated in Anawalt. 
Ranch & Cattle Co. et al., 
(1963 ); that “the decision | establishing 


7 LD. 6 


“pase qualifications ata limit commensu- 
rate with. the extent-to which it was cov- 


ered by the appellant’s applications for 2 


years immediately. preceding was correct 


_* * *” (Italics supplied by the Bureau.) | 


_As to the interpretation of “two 
_ consecutive years,” 
adopt the rationale and finding of 
the decision of The Bureau. 


We agree with appellants that 


the sale by Casey of the Goss Ranch 
land reduces his base prope 
commensurability. 

With respect to the Goss Ranch 


land, which has now been sold by 


Casey, while there seems to be no 
? 
precedent on this issue, we agree 


with Casey that the transfer appli- | 
-. eeation, 1f-1t were ‘approved: on its: 


merits, would be effective as of Jan- 


uary 17,1968, the date his transfer 


application was filed, and while he 
owned the land. 43: CFR 4115.2-2 
_(b) (8) 


ferred: would then be attached to 
that land, and the sale of the land 


by, him. at,.a. later. date would. not . 
caffect. the transfer. Under the doc- 


trine of “relation back” ° as stated 


7 ‘above, it could possibly have an ‘ef-— 


(8). * # Gnte approval of the application 


“by the District Manager after reference to . 


the ady isory board, the transfer shall. be effec- 


tive as. of the date of filing of the application, . 


and the. base property from which the transfer 


is made will thereupon lose its qualifications to | 
- the. extent indicated in ane reals (Italics | 


. supplied.) e 


y 


we affirm .and. 


We CONCUR: 


| Therefore, “the grazing | 
‘privileges requested to be trans- 
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a This” veoulation: provides in applicable 
_ part: - 


fost on ‘the rights of ie puichasers: ee 
_of the base property to the grazing |. 
privileges attached thereto under. 
48 CFR 4115.2-2. ‘The grantees. . 
named in the deed are George A, 
_ Manley and Linda M.° Manley. If. . 
the latter have expressed an. interest. 


in obtaining any grazing privileg es 


to. which the base land is. entitled, : 2 


the transfer application should be 
considered on its merits. an 


_ Therefore, pursuant to ‘the ale!” : 


thority. delegated to the Board of ; : 
Land ‘Appeals by the Secretary of*: 


the Interior, 43 CFR 4.1 (1972), | 


‘the decision below is affirmed as _ 
| herein modified, and the case record see 
‘is returned to the Bureau of Land te 
a Management. for any action. that es 
‘may be . 
advisable in accordance, with this es 


deemed necessary or 


decision. © 


Awe Pronpexrn Lewis, - “ 
_ Member. ee 


Freberrck Piseoray, M ember. -s 


Ng Newton Pisin, c hairman, 


i "FRANKLIN Pans bale 
Vi. 
_ KENTUCKY. CARBON 
| CORPORATION | 


‘Decided J anuary 30, 0, 1973 a 


“Appeal from a, decision of William : - 


Fauver, Administrative Law J udge oe 


(formerly Departmental. Hearing Exe 


aminer), reinstating. the. employment \ ; 


of a coal ‘miner pursuant to ‘Section ae 


- OPINION | 


7 DECISIONS “OF THE 


7 110(0) of the ‘Federal Coal Mine 
ee Health and meal Act of 1969. 


| Reversed. 


| ” Federal Coal: Mine Health and Safety 


Act. of 1969: Entitlement of. Miners: 
| Discharge: Burden of Proof | 


'. Proof by a discharged miner that Hebas 
we notified a a member of the r mine eed | 


ae danger calthonk showing a motice. or insti-. 


gation. thereof to the. Secretary or. his 


authorized representative fails to sustain - 
‘the burden of proving a violation of sec- 


. tion 110(by (1) (A) of the Act. 


ne Federal, Coal Mine ‘Health and. Safety | 
Act of 1969:  Adninietntre. 2 pas 


. dure: Generally. 


_ The Board may. 6 persuaded. - the find- 
ings of fact in an arbitration proceeding 


where they are made a part. of the record, 


2 "APPEARANCES: Re, Kelly, Esquire, 


at Charles ‘Q. Gage, Esquire, of Jackson, — 
ie, Kelly, Holt, & 0’Farrell, attorneys for. 
hus Kentucky. Carbon. Corporation; J oseph 
OW. Justice, Esquire, of Burke & Justice, 
| attorneys’ ‘for: Franklin Phillips; ‘and | 
~ -@Guy- Farmer,’ ‘Esquire, -attorney*-for 

; Bituminous . Goal Qperators’ “Associa | 


ne tion, amicus curiae. 


OPERATI ONS APPEALS. - 


- Procedural B ackground 


“On May 98, 197 ‘i _ Franklin 


7 os Phillips, (applicant) filed a Petition - 
for Reinstatement to Employment | 
as a Result of Discriminatory Dis- 


_ charge under section 110 (b) (1) (A) 


DEPARTMENT 


pleant-. -Petitioner’s. 
Order to. Show. Cause. The Judge 
denied, Kentucky. Carbon’ s Motion | 


| to., Dismiss and Motion for, ‘Sum- 7 
‘but: the ‘Board: i isnot: bound -or controlléd | 


oe ne 


| BY THE “BOARD 
INTERIOR BOARD OF MINE 


OF THE. IN TERIOR 


“of the F édstale Coal. ‘tins Health we 
_ and Safety Act of 1969 (the Act)?. a 
with the Office of Hearings and 

Appeals, Arlington, . Virginia. ‘On 
June 22, 1971, Kentucky Carbon ae 
-Corporation (Kentucky Carbon) — 
filed 'a Motion to Dismiss and An- | 

-swer, and on October 15, 1971, filed 


a Motion. for ‘Summary Decision. 


~The Administrative Law Judge, on — 
October. 15, 1971, ordered . Phillips 
to amend or.to show cause why his. 
application should not be dismissed, 
to. which. Phillips. responded. on 
November. 12, 1971. 
ber 18, 1971, ‘Kentucky Carbon. filed 


On. Novem- . 


its ‘Statement in. Response to. Ap- 
Response - to. 


— i971, AL ‘hearing was. gla Decem- - 
ber. 10, 1971,'and.a. decision was Is- _ 
sued i in favor. of Phillips: on-J une, 8, 


1972. ‘Kentucky, Carbon. filed a: N o- 


| tice. of. Appeal. with. this Board on 
June 28, 1972, and. Bituminous. Coal 

Operators’ 
filed a. petition on. July. 18, 1972, to 
Pagtiewpate as amicus curiae, which 


_Association f BCOA). 


0 ay 


bret: were ‘filed i the: pares and : 


oral argument before t the. vag was, 


held August, 24., 1972. 


P actual B ackground 


Fr anklin Phillips was a eels be 
employee of Kentucky Carbon Cor- 
poration at its Ken-Car No. 1. Mine Seo 
at Phelps, Kentucky. On April 28, - 


“1P LL. 91-173, 83 Stat. 742-804, 30 U, s. a 
$§ 801-960 Moen) . . 


(80D. 
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ne 197 1, ie eae for work on the 


| second shift (4 p.m.) to Lankeiie 
. duties as a shuttle car operator ” 
the No. 1 ‘section. Phillips: ae | 
—_ hauled several loads of coal. when it 
| became. apparent. to him that. water 


sprays on the loading machine were 


; “operating inadequately. The load-— 
ing machine operator, Ermil Jus- 


tice, also recognized that a problem 


= -_ existed and requésted Phillips to get 


some tools with which the malfunc- 


- tioning water sprays could be dis- 
assembled. The’ loading machine, . 


which transferred coal from ; the 
working faces to the. shuttle. cars, 


was provided with water. sprays to 


retard .coal dust. from “boiling up” 
as the éoal hit the. bottom. of ‘the 


-shuttle:cars ¢Tr. 18). 3 Ermil Justice | 


and. Phillips. removed. several. water 
spray heads and were in the process 
of cleaning them when the section 
foreman, H. E. Edwards, appeared 


on the: scene. “Phillips and the fore- : 


_ man exchatiged™ words: relating to 
| the temporary’ work: ‘stoppage’ ‘and 
tempers srew short. Edwards ended 
the ‘conversation by: firing Phillips, 
. who:-then left the mine.’ 
There is some evidence'in the rec- 


ord.that Edwards had.-at:times dis- . 


played to some of the miners ‘a short 
temper and an intolerance of safety 


- complaints related to the mine’s op- 


_ ‘Shuttle Car Operate “In bliuininaie: Goal 


_ mining, one who drives an electrically powered | 
- truck: (shuttle car) in-a-coal mine to transport 

coal from the excavation point to the conveyor | 

pelt.” A “Dictionary: of ‘Mining, Mineral..and . 


Related Terms at 1007 (P. Thrush ed. 1968). 
‘3 References to pages of the transcript of 
; hearing will be abbreviated. as ‘*(Tr.: —j?? 
in. this decision. References to exhibits which 
were accepted as part of the record will, a 

noted as “(Bx ~ — a 








eration. Tt also appears that Phil- 
_lips had made various complaints to’. 
n.. Edwards and toa union. mine safety _ 
committee: member ee to ee : 
discharge. _ : ee 
Phillips ¢ did not eee any ee ae 
diate redress of the incident andtwo, 
days afterward was given a dis- 
charge slip—‘For interfering with 
the operation of the mine and. 
abridging the rights of manage- 
ment. Also refusing to obey a direct. 
and proper order” (Ex. 1), On 
‘May 6, 1971, the United Mine - 

‘Workers of America (UMW A), , on 


behalf of Phillips, filed a grievance 


‘under . the applicable arbitration 
provisions of the National ‘Bitumi- 


jilous Coal Wage Agreeinent of 1968, 


alleging that Phillips | had been un- 
justly discharged. The final decision 
by the umpire on. this grievance, 
dated June 21, 1971, was in fayor of. 
management (Kentucky Carbon) ee 
and was based in part’ on ‘Phillips’ 

-own admission’ (Ex. 4:(a);p. 65)4: 


“Tn this case the grievant (Franklin 
Phillips) admits that he refused to 


work and obey a direct order of - 


management ‘to ‘perform hig” du- 
ties owas es 4(¢); P. AL) 


‘Contentions 0 ye the Parties. 


"Kentucky Carbon, eaniends that a 


Phillips failed to prove by a -pre- - _ 
ponderance of the evidence. that. he 

- was discharged because he:had noti-. — 

fied the a aacat or ele SuLher ee cae 
_ ik 9: 22. “Dia you hear ‘the section foreman as 
‘tell you to get back on your shuttle | ear. and e2 
haul coal? 2 


A.'“He told me to haul, but I saidt wouldn't. 
haul in that dust—it was too. dusty. a ee 


nC. ee 


ae, a not ge oe e 
eee ee ee cee ape 
we ee : . tacP eg 
! ' iff 
wink oe i woof 
ae, 9 wb ont 
: a 4 2 ‘a 
‘ . eae ia = 


re representative. of any alleved a = | 
«tion or danger, but in ae was dis- 
_ .. charged for another reason, 2.¢., that 
he refused to work. ‘The strict in- 
-° terpretation of the term “Secretary” 
as defined i in section 3 (a) oF the Act, 


“a is urged. . 


ae Phillips argues. that hic com- — 
 plaint: toa member of the mine 
safety committee or to the union 
- safety coordinator of an alleged — 
_ safety violation is equivalent to a 
. complaint to the Secretary under 
. Section 110(b) (1) (A) of the Act 
‘and contends that the remedial pur- | 
poses of the Act. require that sec- - 
, tion 110 (b) (1) (A) be given a broad » 
and. liberal interpretation. In sum, 
. his case is that he was. discrimina- 
ae torily discharged i in violation of sec- 
ae tion | 110 of the Act for having made 
ee a! report toa mine safety committee-. 
-+..man.and..that the J udge’ Ss decision _ cabo 
and findings of fact are supported oo 
oe by substantial evidence. 


The. points argued by BCOA. as 


-.- amicus curiae are: first, that Phil- 
_ lips made no report to the Secretary 
or his authorized representative and 
~~ that the Judge erred by interpret~ 
~’ ing section 110(b) (1) (A) to mean 


< that an employee's complaint on a 


Re ~ safety matter to’a’ member. of ‘the’ 
Se : local - union. a. committee is 
nhs equivalent to making’ a: safety com- 
.. plaint. to the Secretary. or his au-— 
_~ thorized: representative; and sec- 
. end, that the J udge erred in refus- 
ine: to find the umpire’s ruling con- 
trolling where, in an atbitration 
Soe proceeding instigated by Phillips, . 
his. ae was found - to be 
oe Jette: : 


_ DECISIONS. or THE, ‘DEPARTMENT “OF THE 


1B INTERIOR 
Is sues Prescnted on nA peal 
Did Phillips prove by a prepon- | 


- ‘derance of the evidence that: he. was. J 
discharged for the reason, that he 


had notified the Secretary or his — 
authorized represeutative of any al- 
leged violation or danger so as to 


bring his discharge under the pro-_ 


tective provisions of section 110(b) 7 


| (1) (ay of the Act? 


oe 


Is a - determination made. by : an 


umpire pursuant to-a collective bar-. 
galing agreement on the matter of 
-gminer’s discharge binding upon an 


Administrative Law Judge or this 


Board in a proceeding brought 


under section oe - Ene Act? o- 


ahs is § undisputed. cine Franklin : 
Phillips. was discharged by Ken- - 


-tucky Carbon on April 28, 1971. 
The Administrative Law. 


J udge | 
made the following Findings of | 
Fact with respect to the reason for | 


| the discharge: 7 


33. I. find from. the alaenee as a shila 


4 that the foreman’s. discharge ofthe Ap. 
plicant was arbitrary and discriminatory 


against the Applicant because of his ac- 
tivities i in complaining to the foreman and 


_ the Mine Safety Committee about safety 5 
and health conditions and because of the 3 
Applicant’ s safety. activities in assisting 
other miners in corrective maintenance to 


prevent. exposure’ to. excessive and haz- 


. ardous coal dust. 

. B4. I find further that tiie: motivating ae 

factor, in the discharge of the Applicant ae 
was an intent to “penalize him for such : 


= ae “2 a 7 


Gahite Dhroe I Re Reh ae ceavcte cre Perma ees  f So ein ne . 
‘ ' 
‘ 


Bn Gag tee 
xe : 
t i geil 


we Pe 
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sees complaints ‘and sately activities, 


| and to set an- example. for other em- 


. ployees’ not. to: complain of: safety and 


. health conditions or ioterrupt production | 
by making necessary safety adjustments . 


“* and repairs. 


We find no substantial stacae 


in the record to support the above 
two findings. We find instead that 
the preponderance of the evidence 
manifested by the testimony of 


‘Phillips before the Administrative | 


Law Judge (Tr. 14-15) and before 


the umpire (Ex. 4(a), Pp. 65) Ermil, | 


Justice” (Tr. 81), and. H. EK. Ed- 
wards, the foreman (Tr. 110), and 


Exhibit 1 establishes. the reason for 


the ‘discharge | to be.the refusal of 


- Phillips to obey the direct order of 


the foreman to haul. coal. Although 
the foreman’ S ‘action may. be looked 
upon as harsh: or extreme, it'is not 


- within. the. province of the J udge . or 
= this Board to find. that he ‘had no. 
authority to- discharge any miner 
who disobeyed an. order to work or 


| otherwise acted i in, an. ‘unreasonable 


the unten “proceeding - 
= clude ed, “As unpleasant as it is, the 


— umpire must. find that the manage- 


ment had the right under: such cir. 
“cumstances . to. discharge the em- 
ployee (italics added). (Ex. 4(e), 
p 11). We are concerned here only 
with -the question of whether the 
discharge was in violation of sec- 


_ tion 110(b) (1) (A) of the Act. The 
principal objective of that section - 
is to preserve the integrity of the 


Act and not to provide anew forum’ 
for the litigation of management 
and labor grievances, 


con- 


clause (A) 


nae among ne ams | 


., lave Law Judge’s Conclusions of. 
Law were the following: | 


3. An employer’ s discrimination against: 


. a coal miner because the miner has noti-.” 
- fied his Mine Safety Committee (or one | 
of its members) of an. alleged safety” 


violation or danger. at the mine is a viola~ 


tion of section 110(b) (1) (A) of the-Act 


4, Respondent violated section 110(b) | 


((1)(A) of the Act by discharging the | © 
Applicant on April 28, 1971, becatise he 


had notified his Mine Safety Committee 


of alleged safety. violations and dangers. 
in the No. 1 Section of Respondent's: mine. --. 
We hold these tio Conclusions of “a 
Law to be an erroneous construction = 
of the” Act TOR reasons set, forth pe 
hereiti." 


that his ereduant wafehy” Poonplain: : 
_ to foreman Edwards and occasion- - 


ally to members of the mine safety 


committee motivated his discharge.» — 
Assuming arguendo, | that the forée-. > > 
man did kriow' of such reports to cae 

safety comimnitteeman ‘and was moti- 
vated by them, this alone would not * 


take a prima facie case ‘under sec-” 


tion: ‘110 of the Act: The’ ‘scope of jes 
the protection affor ded by ‘section, 
—110(b) (1) (A) is narrow. See Mun-* 
sey v. Smitty Baker Coal Co. Inc. 


LIBMA 144 at 154, 79 1.D. O01, 505 ; 
(1972 2), wherein we stated: eg 
ne However, the plain - Janiguage of ; 
of subsection 110(b) (1) 
limits the protection to reporting alleged 


violations or dangers to the Secretary Or. s, 
his authorized representative. It does not “ 
protect the making of general safety pro-. : 


tests or the reporting of alleged viola- 


tions. or dangers te fellow employecs, su ore 
pervisors, or the management a the a Bee 3 
nine, _— 


oa (Ttalies ea oa ee 


: 26 es “DECISIONS OF THE 


“We find: none in the: re to 


‘support. ry finding: or an inference 
that Phiilips either reported or in- 
tended. to initiate a reporting proc-. 


_ ess to the Secretary or his author- 
ized. representative, or that man- 
agement in discharging him. was 
motivated by such belief. We hold, 
therefore, that Phillips failed to 
prove entitlement to reinstatement 


-- or back wages pursuant to section 


-. 110(b) of the Act and that the con- 

~ trary ruling of on J judge. must be 
| » Reversed.” oe Pe | 
 BCOA,: as amicus curiae, contends 


“% that the Judge erred by refusing 
_ to find as controlling the umpire’s 


“ determination that Phillips was dis- 
charged. for refusing to work. In 


support’ of its” contention,” BCOA 


 .- submits. that. . Phillips... had -.con-.. 
tracted to. arbitrate his grievance 
pursuant to the union wage agree-. 
ment, swpra, and points out that the — 
aibitrator’ s ruling was subsequently 
es. appealed to. the Regional Director 
of the National Tabor. Relations 
Board. (NLRB), who refused to as- 
-sert jurisdiction. (ostensibly. on the. 


. ground: that the. arbitration pro- 
- c¢ecding was determinative: of the 
issue). BCOA ‘submits..that ‘there 
are sound policy considerations why 


the Board should follow the lead - 
‘of the. NLRB and defer.to the um- © 


pire’s :decision. We. cannot. agree 
_ with this view. ~ 
In reversing the Judge's decision 


in this case, it so happens that we 
have reached the same result as that. 


ee or the MIEDIEG,, ‘but. we did SO by 


DEPARTMENT oF THE ‘INTERIOR 


80 D. 


. ae = the eecond before us and: 
‘not because we were controlled or | _ 
bound by the umpire’s findings and 


determination. He made his decision 
pursuant to the arbitration provi- 
sions of the union wage agreement 
and the record presented to him. He 
expressly stated in his decision that 
he had “no authority to interpret or 
enforce the regulations of the Fed- 
éral [Coal Mine] Health and Safety 
Act” and declined to rule on the 
question as to whether the ‘dis- 


- charge violated any rights granted . 
to the applicant under that Act 


(Ex. 4(c), p. 10). We may very well 
consider and weigh the findings of © 


fact of an arbitrator for whatever 


they may be worth as persuasive in 


reaching our decision provided such 
findings are made a part of the | 
record before us, but we are-not.. — 
bound by «his, decision, Our duty, 


unlike his, is to rule only on. the 
question: of whether the discharge | 
violates the provisions of us 
110(b) of the Act. | . 
‘As delegates of the Sceretary, we 


are ‘obliged by the mandate’ of sec- 
tion 110(b) (2) of the Act-to: (1) 7 


see that an investigation is. made of. 


alleged violations of section 110(b) 


(ys (2) ‘provide * an” opportunity 


for: a public hearing; and (3) make 
a.decision, independent of other ad-. 


ministrative forums, determining 
the rights of the parties under’ the 
provisions of the Act.’ Should we 


defer to an umpire’s decision made 


undei the National Labor Relations 
Act of 1947) (NLRA), or an arbi- 


tration agreement, as controlling. ~~ 


upon us, we would be abdicating the | 


eT FRANKLIN PHILLIPS Yy. KENTUCKY CARBON CORP. ie 7 a rae 
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a  ceaeutaey ee assigned to. 
the Secretary by the Congress. 
These two public laws (NLRA and 


| the Act) are inherently different, 
- designed to accomplish different ob- 


-. jectives, and have been assigned by 
Congress to different agencies for 
administration and enforcement. In 
- NERB vy. Pacific Intermountain 
Express Co., 228 F.2d 170, 176 (8th 


7 Cir., 1955) the Court said: 


| et Hach fact-finding agency is en- 
titled to make its own decision upon the 
evidenee before it, and the fact that an-. 


‘other tribunal has reached a_ different 
conclusion upon the same.issue arising 
out of the same transaction does not in- 


validate any decision which has proper . 


evidentiary Support. ia 


BCOA also expresses concern that 
our Departmental decisions may 
have the effect of undermining the 
grievance and arbitration proce- 
dures promulgated under the union 
wage agreement. This is neither the 
intent of the Act nor of the Board. 
As we stated in Munsey, supra, 1 
IBMA at 158 and 79 I.D. 507: 


'* * * Section 110 of the Act may not be 


broadened to provide relief for all unfair 
or unjust labor practices, and may not be 


used as a vehicle for resolving grievances ~ 


- which are subject to arbitration under a 
' labor eontract or ae under general 
labor law. . 


| ORDER» | 
WHEREFORE, ont to Ste 


_ authority delegated to the Board by ~ : 


the Secretary of the Interior (48 — 
CFR 41(4)), IT IS HEREBY 
ORDERED that the Order of the. 
Administrative Law Judge, issued 
June 8, 1972, reinstating applicant, 
Franklin Phillips, to employment — 
and awarding other damages, IS» 
REVERSED and the sae 
IS DENIED. 


C. E. Rocurs,, Tin, Chairman. | 
Daviw Doanz, Memb er, 


Howagrp J. SCHELLENBERG, JR., 
Alternate Member. - 


aoe a. Bou may oe in- 
| fluenced by the persuasiveness of al : - 
—umpire’s findings +i in an arbitration — 
proceeding if, as stated above, itis. 
incorporated. into the record ‘of-a. eo 
case before us, we hold. that this. 
- Board is not bound or controlled —- 
_ thereby in determining the rights Ob a 
the | parties under. the Act. We —- 
reverse the Administrative Law 
_ Judge on the merits of this case, buts 
we find no error committed by- him 
in failing to treat the umpire’s deci- 
s10n as binding or a upon 
him. | Beet gt geet 


and” Contract . No. 


and eae | 
a Construction _ 


? aH oe Reaeed 
APPEALS OF CEN-VI- bes “hs 


TEXAS, INC. 


- TBCA~718-5-68 
ROA TOG 18-08 


me * Decided February 7, 1978 | 
| Agnes Under Contract: No. 14-06- 


: -D-5028, Specifications: No. DC-6000 


, Specifications. No. ‘DC-6130. 


| | “Canadian. River Project Texas, - 
ae Bureau of Reclamation. a 


- Sustained : in: Part—Dismissed in 


= Part. 


- Geitracts: ‘Construction and Opera: 
tion: Actions of Parties—Contracts: 


. ‘Construction: and Operation: ‘Changes | 
and Extras—Contracts: : Construction ; 
‘General: ‘Rules: of o 


: Where. the contractor’ s° peed a of 
: . an arguably. ambiguous construction con- 7 

. -tract- provision governing: variations’ in 
: ~ internal pipe diameters would’ largely. 


nullify a limitation. on the length’ of the 
‘pipe. over. which the ‘Maximum internal 


: variation. of the pipe could. extend and. 


‘ where the: contractor did. not protest the 
. Government’s | ‘interpretation, ‘but took 
actions. which were only consistent with 


7 agreement to.or acquiescence in the Gov- - 
. ernment’s interpretation, the Board. holds 

that a. disagreement: -with the’ Govern-. 
interpretation - first expressed S, 
over three months after a problem with 
internal pipe diameters: was brought to 


‘“ment’s 


_ the contractor’s attention by the rejection 


of a ‘substantial quantity of pipes. was 
untimely: and the. contractor’ Ss claim for e 


a constructive change based: on misinter-...§ - 
~ or prolonged . failure. to. implement meas- 


ures which .the contractor. ‘either: knows e 2 
or aS .a reasonably skilled - contractor . . 
should know would eliminate or alleviate ee 


as pretation. of the contract was denied.’ 


« Contracts: Construction. and Opéra- # 
. tion: : Actions of Parties—Contracts: a 


| TRS, 


OF CEN-VERO OF TEXAS, INC. 
February. ue 1978 ) 


14-06-D-5244, 


oe 


Construction and. Operation: General 7 


~ Rules of Construction — 


Where. a. contract provision pr escribed i see 
method for . ‘the. repair. of. airholes. An: $2, 
gasket - bearing areas of concrete. pipe ist 
and provided: that “All other repairs 
‘shall be’ made in accordance. withthe. ~~ 
| procedures of Chapter VII of the Sixth 
Edition -of .the Bureau of. Reclamation. 


Concrete Manual, 2 and the Concrete - 


- Manual, in addition to prescribing meth- 
“ods of repair, listed nine defects which, — 
were normally repairable and where the aes 
evidence. established. ‘that during con- 
- tract performance. the. parties: considered 
‘the Concrete Manual to control not. only - 
methods of repair. ‘put also. the types Of es. 
repairable defects, repair ‘of the. listed... 
defects was. permissible. notwithstanding 2 

that the.contract reference was to. “pro-| fee 
of the Concrete Manual and) 
the Government’s: contention: that. under ae 
the dictionary “procedures”. and Pca - 


cedures”. 


ods” have the same meaning. 


Contracts? Construction ‘and’ i operas 
tion: Changes and Extras—Contracts: 
Construction and Operation: : Drawings - 


and: Specifications—Contracts: | Con-. . 


struction and” ‘Operation: : Antent of eas 


Parties ee 


. Where the Board - found sthat “the: are o. 
~ tracts contemplated that. repair-of listed 


defects in accordance with the. Concrete 


. Manual: was permissible. and. the: Con- . 

Manual contained a provision: —_ 
_ providing that “repairs should not be per- 
mitted when the imperfections. or -dam-"- Pn, 
age are the result of a. continuing’ failure oe Se 
_ to take known corrective action,” the ~~ 
‘Board rules. that 4 reasonable: interpre-- 
tation of the quoted provision would per- - 
“mit. the denial of otherwise allowable hy 

-repairs if the’ defects or damage were es 
attributable to the contractor’ 8 continued. sues 


crete 


80 L D. No.2 Noe 


a 30 "DECISIONS or THE 
| the defects. 


and. that the defect. occurred in signifi- 


-.. Cant numbers of pipes over. a substantial 
» Bh period of time, the refusal to permit ‘such. . 
~ defects’ to be repaired. did not constitute 


a ehange to ‘the contract. “The Govern- 


- >. ment’s refusal to ‘permit certain: other 
a repairs “which the ‘evidence established’ | 
was: based ' on’ concern | ‘for: ‘the integrity 
of any: repair’ ‘generally rather than the 


- eontractor’s ‘continuing ‘failure to’ take 
known: corrective action’ did. constitute a 


= “change to the contract. 


a Contr acts: 7 “Construction” a Gas } 
. tion; Changes and Extras—Contracts: | 

a 4 Diet and ‘Remedies: Burden of 
“Where. ‘thie: Cénerete: ‘Matiual placed imi 

oe 2s tations: on: the repairable: area of certain 
«defects: arid did not limit, the’ repairable 


: area of certain other defects but the evi- 
dence established that all’ such defects 


were: not repairable’ without regard: to 


magnitude and. extent, and the evidence — 
oa - established - that. ‘repairs normally per- - 
' mitted’ by the Concrete Manual were not . 

~ allowed, but. evidence of the extent-of de- 
.fects on: rejected: pipes was lacking, the © 

‘ Board holds that the contractor has failed - 
to carry. its burden: of. proof. that ‘pipes | 


| were improperly. rejected, As to identi- 


fied. pipes-which appellant’s expert. wit-. | 
7 ‘Disputes and | Remedies: 

ance. with: the» Concrete: Manual, the — a : 

- ‘Board.. holds that: appellant has . estab- 2 


~ ness testified. were’ repairable in. aceord- 


“lished . prima. facie that the bipes were 


ae improperly. rejected. 


a Contracts: Disputes and ‘Remedies: 
:  Per-— 
formance: or Default: Acceptance: of 
oe Performance—Contracts: Performance . 


e Burden, of | Proof—Contracts: °. 


a or Default: Inspection 


i Where> ‘substantial: ‘quantities: or: pipes - 
which pad been: ‘accepted were rejected on | 


ae ‘subsequent - inspection, : andthe evi- 
dence did. not’ establish’ that the’ ‘pipes 


did not conform: to contract requirements, - 


| DEPARTMENT 


oH The evidence’ having ae 
= _ lished: the cause ‘of a particular defect — 


| aa Contr acts: 


or THE INTERIOR [80 ED. 


i subsequent ejection of the pipes was 


improper even’ though the initial accept- 


ance was not. ‘the final ‘acceptance con-_ 
; templated by the contract: and even. 


though it. is 2. general rule that. the bur- 


den is. on the seller to: prove: that-goods: 
_ rejected prior to acceptance conform to © 
~ contract requirements. The Board holds 

that. the. initial. acceptance, ‘in -the ab- 


sence of evidence to the contrary, estab- 


lished that: the pipes: conformed to. eee 
requirements. of. the. contract, + 


Construction. and. Ones. ; 


tion: Changes and Extras—Contracts:. 


Dinas and” Remedies: Burden | ‘of 


. Proof’. 


Where the Government-1 refused 46 allow 7 
repairs to. certain . defects. permitted, by 
the Concrete Manual prior ‘to. conducting: 


hydrostatic tests ‘on, ‘the ‘pipes’ ‘and at ap- 
- peared ‘that ‘at Jeast some of the Pipes 
would have. ‘passed the. test and. been — 
acceptable if: ‘repairs in accordance with | : oe 
the Concrete Manual had been. ‘allowed, 
the Government by. its. actions has made 
the. evidence unavailable and the Board 

~ utilizes: a: “Gury verdict” approach to.de- | 
termine the. number of pipes which could. 
have. been | repaired ‘under the “Concrete 7 
Manual and.made acceptable. - . 


Contracts: Coustruction. and Opera- 
tion: Changes and Extras—Contracts: 


anleable : 
Adjustments _ oe 


“AWhere! the: Government required hydiv- as 
a static tests. of: pipes-in‘-excess. of ‘those 

specified by: the contracts, the Board rules 
that. the: contractor’s entitlement to com: ’ 
: pensation. for. ‘such: tests could properly | 
-turn.on-the results of the tests inasmuch 
as. the Inspection. and Acceptance Clause 
~ © of the.-General:. Provisions © (Standard 
oo» Form: 23-A,..April_ 1961. Edition) allows 
the Governmeut. at.any.time before final _ 
acceptance. of the entire work. to. request. 

.. the removal of completed, work. at the 
: ‘contractor's s expense if the work does not 


conform’ to contract’ requir ements and: for . 


Bhs ee ae PaANe 


an ‘equitable ‘adjastioent to the contractor _ 
if the: work does conform to ‘the contrac: 


; Contracts: | Construction, and ‘Opera- : 
tion: Changes and Extras—Contracts: 
Rca 


Disputes | and Remedies: 
Adjustments, . : 


Where. the evidence failed. to sipoost the 


contractor’s claim | as. to. the. amount. of . 


extra repair work and testing required by 
the Government: and’ the’ ‘quantity of pipe 
which:was improperly: rejected: and there 


was: substantial : evidence: that: the. eon. . 


tractor. had.underbid: the work and-that.a — E 
He imposition ‘of. excessive ‘standards - of a 


workmanship’ “which: claims are. Clearly —. 
cognizable bythe Board as: ‘constructive oo 
changes.. A .contractor’s..claim ,for lost — 
profits in ‘such circumstances. “was dis- neo 
missed as beyond the jurisdiction of the a 


Pek 


et significant. portion of. the. -contractor’s : 
23 costs J in addition to its estimates was due 
to' factors ‘such as unproven or ‘unsuitable : 
“improper 
cat * maintenance. and: inexperienced: ‘and . un- 
.- Skilled, labor,. justification for: the total — 
cost. method of computing an equitable. 
adjustment has not been established. ‘The 
Board: ‘holds: ‘that’ the’ equitable - adjust- 
ment due the contractor | may properly pe 
cgomputed | on the: basis: of: summaries. Of : 


‘machinery’: ‘and *--equipment, - 


CCE politi Macc ceil | 


“overruling a Gavernere: “objection: rf i. 
such cost presentation made for the first 
time ’on: brief: that the books and tecords : 
from. which the s summaries were prepared ae 

_ were’ not. available. at;-the- hearing, : since 

: the record. revealed that. appellant. had — 
repeatedly ‘offered. to make. its. records. 
available for ‘audit. by the Government : 

7 prior to the hearing. ms - 


Contracts: : “Construction an one 
tion: Changes and Extras—Contracts: : 
| Disputes: and. Remedies: J urisdiction 


The Board denied the Government's: mo- 


tions to.dismiss as beyond the jurisdic. 
tion of the. Board, the contractor’ sg: claims 7 


ee doa, 


ing ‘froin the: interim wrongful rejection 


of substantial quantities of pipes and for 7 


reimbursement of-a<suin: ‘paid: to: its’ sub- 


contractor: because * Of the’ unavailability | 


of pipe. for laying which * ‘Was. allegedly 
-_ attr ibutable, to. the. ‘Government's. incor; 
ti rect Interpretation: of. ' the contract: as: to 


wrek aah, 


OF  CEN-VIRO. OF “TEXAS, | 
‘February 7, 1978 > | 


- Contracts: | 
tion’: Changes: and Extras—Contracts:. 
, Disputes ‘and Remedies: J urisdiction 


permissible internal: diameters of they pipe. sd 


On.the merits the latter claim was denied; ee 
gince Government’ responsibility. for: oe co 
Dayment had, not been. established. . 


Construction and Overs: | 


A Government motion ‘to ‘disiniss: as be- 


yond the jurisdiction of the Board a claim | 
arising out of :severe and arbitrary: in- 


-spection was: denied, the Board, holding — 
‘ that ,such.a, claim .was..not. readily: dis: 


tinguishable. from’ claims based upon. the 


Bere arc 


| adjustinent’ excludes: anticipated! or: ine - 
i earned. Profits on ‘work not accomplished: in 


Contracts: ‘Constriiction “and: “Opéra: _ 

tion’: Changes and Extras—Conttacts: _ : 
: Disputes and ‘Remedies: Rauttate Aiea, 
_ Adjustments eo < 


* 


A contractor's Gata for, fuiter ce as ae BF 
of an. equitable adjustment. “was: denied — 
where’ there was no evidence of ‘specific oe 
loan: transactions ‘or’ of payments ’c of fit a 
_ terest i in the record. more mone 


-APPEARANCES:, 3. ‘A ane ‘Boom 


retary and Counsel; _Cen- Vi-Ro | of. 


Texas, Ine., c/o Raymond: Interna- 


tional, Ine., Houston” Texas for the 
appellant; Henry J. Strand and 
David J. Askin,’ Department Counsel, : 
Denver, Colorado,. for the Government, 


OPINION. BY: MR: ‘NISSEN 1 
INTERIOR BOARD: OF ECON: i: 
PRACT. APPEALS ce 


| HEhese. appeals involve claims for = | 
constructive changes, which as ini- a 
_ tially. asserted: and. excepted: from Pie 


4 the ae (Exhibits BA and BLA) 

~ total, $3,297,385.05.t We have previ- 
s ously ruled on appellant’s motion to 

-. expunge certain exhibits from the 
appeal. file? In a- prophetic state- 
_ ment Government counsel asserted 
thatthe: appeals. raised “such. sub- - 
stantial questions of fact that it is or 
- will: be virtually impossible to: re- 
solve: them — adequately. ” (Second — 

= Statement of Position, p: 4, ) Anex- 
. tended hearing and prolonged study 
of the record. “have. convinced, us c 
the, accuracy. of that. assertion.. “oes 
- 14-06-D-5028 | 
| (Exh, 1) was awarded ‘to Cen-Vi- 


Contract Nos 


Ro of Texas, Ine. on. November 12, 


1968... The - contract. incorporated - 
-. Specifications: DC-6000.. (pertinent 
“. portions of which are attached:as. 
“Appendix “A”) and called for the 
8 ~ eompletion . of. the earthwork, con- 
'  erete pipe and. structures of a-por-. 


"tion (approximately 90 miles). of 


the Main. Aqueduct of the Canadian - 
ae . River’ Project 4 # for an’ ‘estimated | 
ae ‘price. of ‘$12, 464. 207. ‘Cen- Vi-Ro. un-| 
2 Bates to. snanufacture the a 





1 Glaime’ ‘totaling $134, 750 


ting « the: ‘estimated’ | ‘costs of - disposing ~ of 


. disputed. rejects, were withdrawn at the hear... 
>: ing (Tr. 987; 993). 


= 2 IBCA-718— 5 63 cand. 
(May 28, 1970), at LD. 106, 0-1 BCA par. 
8297. 


centrifugation, vibration, and rotation method 


| Of producing: concrete pipe (Tr: 18). ‘Cen-Vi-Ro 23 
of Texas, Inc, is a wholly- owned. subsidiary. 
and was — 
» ney from R.- H. Fulton, dated Noyember 24, 
1967 (xh. 76). 


of Raymond International, ‘Ine.,;: 


' formed for. the express. purpose of bidding on. 


'- the Canadian River: Project: (Tr. By. 


4The. Canadian River Project involved ‘the. es 
- construction of a total. of 322 miles of pipe- 

. line; pumping plants and: related facilities for | 

ha the furnishing of water to 11 cities in the Pan- 
-. Handle of Texas: (Tr. 1979). 
Fe involved: in: these appeals. are: the second. and e 
on third of four major contracts. ae 


"DECISIONS: OF THE DEPARTMENT OF THE INTERIOR | 


— (8120, 314. ae 
. which was “applicable to: DC-6000), constitu- 


YBCA~755-12-68 ie 


'3-The name “Cen-Vi-Ro- is derived: from. tie 


The contracts 


[80 1D 


(principally BAe; 60-, 66- aad’ Re = 


inch in. diameter), ‘and. ‘subcon- 


- tracted laying of the pipe and all 
other work to. R. H. Fulton. 


Contract oN 0. - 14-06-D-5244 


“ (Exh. 79) was: eer to R.H.. 
Fulton * on August 18, 1964. The 
- contract called’ for completion of» 
earthwork, concrete pipe and struc- 


tures of a portion of the Main Aque- 


duct (Lubbock to Lamesa), South- 
~ west. Aqueduct, totaling  approxi- 
mately: 140 miles of pipeline, and — 
_ Pumping Plants Nos. 8,9, 10 and | 
11 in accordance with Specifications - 
-DC-6130 for.an.estimated price of 
$8,785. 519.02: In: conformance with | 


the practice of the parties, the con- 


tracts. will be referred to in’ this 4 
“specification 


opinion — by - their . 


numbers... - ee 
At the: time of. cee | of the irate = 
3 contract” (DC-6000), Cen-Vi-Ro. es 
had no facilities for the manufac- 


ture of pipe in the. Panhandle ‘of = 


‘Texas area (Tr. 1982). Cen-Vi-Ro 7 
commenced construction of a plant, 
referred to-as the north plant, for 
the manufacture. of. reinforced con- 
crete pressure pipe (RCP) at Plain- 
view, ‘Texas, in December 1963 and 
. substantially completed itin May of 
-1964.° The plant: consisted ‘essenti- 
; ally of equipment for. the mixing 


"5 While the notice of appeal under this. con- 
tract (Exh. 82) ‘was from Cen-Vi-Ro in the 
name of’ R. H:. Fulton. the parties: have con- 


2 sistently. referred to the appeals ‘ag..those of : 


Cen- Vi-Ro in. reliance upon a-power of. attor- - 


8: Tr. 1214,: 1215. The: first steel reinforcing 
cage was manufactured. on. May 25, 1964, and 


the first concrete: pipe was spun on May 29, 


1964 (Tr. 1880, 1858; Inspectors: Daily Re- 


ports of ‘May-25 and May 29,1964, Exh. 44), 
-Reference to Inspectors. Daily. Reports will be 
to Exhibit 44 unless otherwise indicated. | 


-. 5-68). 


Y (batching) * ‘of: ‘conerate ‘and ‘the 
manufacture of steel reinforcement : 
cages, a 20-foot spinner for the | 


‘manufacture of 66- and . 72- inch 


- diameter Pipe. referred to as the 
~ “gyro” spinner,’ a 16- foot. spinner: 
. for the manufacture of 54- and 60-. 
inch diameter pipe sometimes called, 


_ the pneumatic spinner,’ steam tun- 
nels for curing the pipe, a stripping 


area where forms were removed » 


from the: pipe and ‘facilities for 


hydrostatic tests (Tr. 1323-1827; 
Plant Layout, Exh. 75 and. Special i 

- Report, dated “May, 21, 1965, , Exh. - 

a 83). | 


~ from: 18 through. 2, ‘inches an ac-: 
cordance with ‘Specifications. DC. 


6130, appellant, began. construction 


: of a facility for manufacture of 18-" 
a. through 49-inch pipe referred to as 
the south plant. In addition to mix- 


ef ing equipment, this. facility. con- 
- tion. production: ‘schedule, dated August 45:19 64 ste 
iz (Exh. ‘S81P), reflects. that. 261,586 foot of pipe: . 


| manufacture of 27- and 49-inch di- 
~~ ameter. pipe and a 12-foot spinner 
~ for the manufacture of 18- through » 
~ O- -inch diameter pipe together with 
equipment for prestressing, coating, | 
_. and wrapping pipe cores, steel rein- . 
; ee fabrication. and, hydro- , 


sisted of a 16- foot Spinner: for: the 


tn ‘the ign spinner, the rotating - ‘force 
was applied to the form by steel wheels track- 


ing in rings which encircled the form at points 


equidistant from the énds (Tr; 13380-1332, 
1856 ;. Photos B, F and G attached to. Govern. 
ment’s| ‘Statement | of. Position, 
8 In this spinner - the rotating: force | is  appitea 


references, note. 7, puna). 


FBCALTIB- 
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static tebting.? The south: lind: for - — 
the manufacture of the smaller di-) 


ameter RCP (42-inch and. below) 


was completed on or about Febru- o 
ary 1, 1965, and the first NCP pipe 


core Was imanubictined on April 9: 


-1965.2° Wrapping , testing and coat-_- 
ing of NCP pipe cores commenced 


on June 3, 1965 (Tr. 921; Inspec- . 
tors: Daily. riggs of - une 3, 4065; 


Exh, 100). 


E arly P Production 


. "Oen-VisRo. experienced Srna oe 

‘ate, difficulties. with. the manufac-  _ 

| ture of. adequate. quantities: of aoa 

a “After receipt of a pasties ost ceptable . reinforcement cages for 
(Exh. ‘81B) from R. H. Fulton for — 

: approximately 682,000 feet, of con- 


crete pipe in diameters. ranging -- spacing of steel within permissible 8 


tolerances and. workmanship.» 11 Mr. | : : 
‘Kenneth ‘Thomas, chief of. plant ah 


_ RCP pipe (Tr. 347). These difficul: 
ties. principally concerned. ‘sizing, 


pipe inspection, for the Bureau, tes- 


| tified. that. cages. were probably, one | = 
of. the. greatest causes: of Aelay 3 in oe 


— for: DC-6180 was..to ‘be NCP. (noneylinder pre-— 
7 stress). Dipe while the’ balance ‘was tobe: RCP: Pane 
pipe. RCP pipe was, for. heads. not to. exceed va 
125 feet (paragraph (7: Ds ‘Specifications DC 


§130): NCP concrete pipe: consisted ‘of. :a' core 


containing prestressed longitudinal reinforcing .° 
rods, ‘wires or: strands which ‘was: helically: - 
wound .with steel wire: under: high tension ae 
and a mortar. encasement (Subparagraphs 
“89.e. and g., Specifications DC-6130). 


.' 10 Tr, 920, 921; Franklin memoranda dated 
February .1- and.. March 3,. 1965,. Cen-Vi-Ro St 


Correspondence, Exh, 120; Inspectors. Daily... 
Report of February. 1, 1965, Exh..100. Exhibit. . 
120 was obtained by the Government on dis- _ 
“covery and stipulated ‘into evidence (Tr. 689). 


References to this exhibit hereinafter will be 


to “Cen-Vi-Ro’ Correspondence.” git 


uTr.: 1885-1347; ‘gee, « among: others: In- 


-_ Spectors Daily Reports of June 19 and 22,. 
- to. the form: by rubber-tired. drive, wheels (see ‘July: 1; 8,. 15, 20 and’ a1, ae 8, 5 6, ‘19, 


| 24, and 81, 1964, 


oTehibits 4 5 ‘dnd 93. A ‘ ptoposed constrtie- ae 


eee’ ae “DECISIONS: 


OF THE 


= ees (Tr. 1349). ‘Mr. M. a 
Franklin, appellant’s resident. proj- 
'-ect-manager until May of 1965, ad- 
mitted that cage manufacture prob-— 
Jems: were partially attributable. to. 
~~ a@machine that was not suitable (Tr. 
«BET, 58). While ‘Cen-Vi-Ro contin- 
ued: to. have problems - with’ cages 
. throughout. the period: of “pipe : 
<< manufacture, these difficulties: were 
largely resolved by January. 1965, 
- through the replacement of the fore- 
.. man for cage manufacture and the 
cae addition of a second mandrel-type- 
| cage machine (Tr, 1842, 1845-1347). 
- Cen-Vi-Ro ‘also. experienced nus 
| - imerotis’ difficulties “i in the manufac- 
ture of acceptable pipe. Among the. 
| difficulties 5 was so-called “orvro area’ . 
concrete in pipes manufactured on 
the’ 20-foot: spinning ‘machine. (Tr. oe 
a 472, 1847): ‘This concrete had a dif- — 
> ferent color or texture and appeared. | 
on the’ pipes at points ‘where the 
gyro: rings encircled the forms on. 
which the pipes were made. (Tr. 98,- 
ol 1847 ar The Bureau took the position 
| that: this concrete. ‘was: unconsoli- — 
~~ dated or porous and did not comply © 
with ‘the specifications. Other diffi 
_. culties..encountered by Cen-Vi-Ro 
“included fallouts—segments of con- | 


_ erete pulling or falling away from 


- thereinforcing steel (Tr. 1366, 1854, 
ut 2 1858) ; ‘rocky. bells—exposed, agere- 
gates in bell areas’ (‘Tr.:579, 1364; 

_ ‘Exh..5M, p. B4); longitudinal and | 


‘ditetinferential cracks: (Tre 1875 


1877; Exh: 69) ; unconsolidated con- 
“ereté in ‘barr él and’ ‘spigot. areas and 


 -eracking and: flaking: ‘interiors. ‘Tt 


: should be emphasized. that. ‘there. is 


“no such ne as “zero defects” : in 


DEPARTMENT OF THE INTERIOR 


: “sep 
_ duction manager, from July 10,. 1965, until. 
the completion of pipe production in June of | 


= 180" LD. | 


Zz eonorete | pipe. Tn the ae of Cen- | 
: Vi-Ro’ 's expert witness, Mr. Howard 7 
Peckworth, ‘GG1 is impossible for ¢ any o 


pipe man to build a perfect. piece — 


of [concrete] pipe.” 9 (Tr. 79, 210. ae | 


While. -Cen- Vi-Ro brought some — 


experienced personnel, Z.¢., machine ~ 


operators. and supervisory person- 


nel, from California (Tr. 348, 499),. 
ib ae principally on. the sur- 
~ rounding area for its. supply _ of 
~ labor. (Tr. 508-505). Mr: Franklin 
admitted that many-of these people .f 


were inexperienced In industrial, : 


: production or construction. work 
~ and that he did have problems with =~ 
inexperienced personnel (Tr.. 511). i 
He also admitted that labor was.a 
contributing. cause. ‘of defects and 
that there was a ‘substantial turn- 
over in the work ‘force,. but stated . 
that ‘Cen- Vi-Ro_ paid prevailing | 


wages ‘and denied that this turnover — 
was attributable to low | pay.” There | 


is evidence that Cen-Vi-Ro’s man- — 
agement attributed its difficulties, at 
least, in part, ‘to inéxperienced and 
unqualified labor (Tr. 521, 788; 
Murray memorandum, dated J uly: g, 


1965, ‘Cen-Vi-Ro Correspondence; : 


Travel” Report of “R C. Borden, Yh 
dated’ June 9, 1965, ‘Exh. 93: Notes | 
on Meeting of J uly 24, 1965, ‘Exh. 
oA). See also undated statement i Zz | 


519: 520, B21. Mr. Mike Herrera, onc: 


1966, ‘eonfirmed that there was a high turn- . 


over ‘of personnel | and that. it. was. excessive | 


at. the. start. of, the: job (TE, 789). “Although 


“Mr. Herrera’ was, “not. ‘assigned permanently on 

tothe Cen-Vi- Ro plant until May: of 1965 the < 
. record ‘yeflects that he made. ‘frequent, - ex- 
tended. visits to the: ‘plant as an adviser. and’ 
) WAS present’ in ‘June, July, August, September ; 
- and October, 1964 ‘and in ‘February 1965. oe 
' 690, 10 Inspectors manly Reports)." 


261 ng “APPEALS = CEN-VI-RO- OF TEXAS, INC. 
- : Fi February 7, 1978 - 
he f, ee (ih. 39) con: 
cerning Cen-Vi-Ro’s difficulty in ob- 
taining: qualified personnel at the 
compensation offered. Mr. Dragoo 
confirmed the accuracy of his state- 


ment at. the. hearing ope 1206, 
alts 
 Suapenaton. 0 f Pipe Laikng. 


O perations 


Cen-Vi-Ro’ S° original ° constric- - 
i E 7D. ake seed Api re 1964 «1965, in order that sufficient quanti- | 
(Exh. 77); contemplated that laying « ties of acceptable | pipe couldbeman- 
ufactured to assure economical lay- 
ing. operations. Representatives. of. 

Fi R. #H. Fulton. pointed out that. the 
- proposed | suspension represented to 

~ minimum down time: and. proposed 
that. pipe laying operations be dis-. 
continued in mid-November: 1964, 
and. resume May 1, 1965. (letter re 
“dated October 30, 1964, note 14, . 
supra). Pipe: laying operations were 

_ discontinued on November 21,1964, 

~ and resumed on. May 10, 1965. (Tr. | 


of pipe for Specifications DO-6000 ” 
. would: commence: on: August oe 
1964.23 At a ‘meeting™ on October 28, 

1964; attended by: representatives of 


the Bureau, Cen-Vi-Ro and BR. H. 
Fulton, Cen=Vi-Ro. conceded: that 


~ overestimation of the capabilities: of 
the: 20-foot: spinner and other pipe 
| manufacturing problems made the 
original. schedule impossible to 


meet.?* Among the measures to im- 


_ ~prove. pips: production. discussed: at... 


the. meeting was. rebuilding the 20- 


25 th ti : s, 
: Loot a eee e aa ae o- ig reduced Cen- Vi Ro’ s revenue. ad and. | 


= “48 Pr, 1841. Ii fact, the ‘subeontractor, B. Hl. 
. Fulton; did: not. commence | ‘laying operations ms 


(66 pipe) until. September 2; 1964 (‘Tr.: 1841 ; 


.... Inspectors Daily. Report, ‘dated ° August. 27,. » 
1964). By September 21; 1964, the supply of 


66-inch pipe had. been exhausted ‘and R.. H: 
Fulton skipped a section of the ‘line and. com- 
_ menced - Jaying 54-inch and 60-inch | pipe’ oi 
1S42).. 

it ‘Letter, ‘dated. October 30; 1964; Bxh, Y: 
These’ ‘statements: are attributed ‘to’ Mr. S.'R, 
“Duke” ‘Hubbard, “vice ‘president : and © ‘general 
manager of Cen-Vi-Ro (Dre 1095). The: ‘Board 


finds that the letter accurately. reflects events : 


~at the meeting (Tr. 563, 677, 1844). 
» 15 Mr. 


peed os Bae 


(Te. 359) A. total of 760: pipes had béeh pro- 


duced. on. + this: spinner Bye November: 16; 1964 ‘ 


‘Franklin testified that: the: gyro ‘spin-. 
ner: was’ essentially out of: ‘production ” from... 
be September ee 1964, to. January 1, 1965; ‘for. 
modifica tions and Ejeatepean Aa ‘of forms: which: . 


additional 16- feck spinner, thie, pro- = 
curement of: additional. forms and — 
hydrostatic testing equipment, 16 ‘the _ 
addition of. ‘two. key: supervisory 
personnel and the hiring and train- 


ing of. additional pipe repairmen. 


Cen-Vi-Ro presented a revised pipe 


: laying schedule, dated September . 


28, 1964 (note 14, supra), which » 


contemplated a, suspensation of pipe 


laying operations for the period 
November 3, 1964, until February. dy 


1843). The. suspension necessarily 


(Tr. 1862). While the erro spinner had pre-- 
viously ‘been used for the manufacture of 32. 
‘miles of 87-inch x 40-foot pipe. for the Hast 


Bay Municipal ‘Utility: District (Oakland, Cali- - 
fornia), this was not RCP pipe (Tr..565, 566, 
595).-Mr.: Franklin ‘expressed ::the. opinion: that. 
the machine was’ capable of producing good 
quality . pipe. ‘under | proper: Sper vision; - 4.6, 


skilled operators (Tr. 614). 


“46 Mr. Franklin stated that. production: dur: : | 


" ing this’ period was-sometimes curtailed await- 
: dng. additional | forms .. (Tr. ..562)., 


This testi- - 
mony is confirmed by a memorandum. from. 
the resident ‘engineer dated' October 22; 1964 
{Exh.. 8). and. Inspectors:Daily Reports, dated. - 
August : 3° September . 11, 21 and 26, and 
October 16,19; ‘and: 20, 1964, °°. 3 

WwIt appears that’ Cen-Vi-Ro received.. sins 2 


proximately 60%, (less 10% retainage) | ofa. 
- pay item for ‘pipe. “acceptéd ‘bat “not” laid oo 
-. (Franklin memoranda of March’ 1 and Mey 1, ae 


18 65, eee. Cor trespoh dent) - 


2 BE DECISIONS OF THE DEPARTMENT. oF ‘THE. INTERIOR | 


| ° Mesuléed “i in” Con: VERS carrying a. 


| _large p pipe: oo for the ee | 


sion period... 


.  - Under date of September 23, 1965, 
~. Cen-Vi-Ro and R. H. Fulton en- 
tered into. amendments: of Cen-Vi- 
~ Ro Purchase Ordér No 0. 10 to R. H.. 
-—.. Fulton under. ‘Specifications | DC-. . 

6000 and R. asm ‘Fulton Purchase 
ca Order No. 1050 to. Cen- Vi-Ro under — 

| specifications DC-6130 (Exhs. 25, 

see also. ‘Cen-Vi-Ro_ Corre-.. 
spondence). The amendments pro-... 
_. Wided for the revision of the. 
. existing © production - ‘construction . 
: “schedules so as to complete the Bu- - 


gi: 


rea contracts on or before March ie 


1967, for the waiver. by R. H. Fulton. 
ge Or all claims against Cen- Vi-Ro : 
based’ on prior’ ‘schedulés and com- 
for the substitution of — 

ite preterisioned - pipe manufactured by. 

- . Gifford- Hill-American in lieu of» 
oON CP high head pipe manufactured. 
by. ‘Cen-Vi-Ro- ‘for Specifications | 

Z “DC-6130 and fora lump-sum pay- 
ment of $100,000 to R. H. Fulton:** 

Cen: Vi-Ro’s claim for reimburse- 


e. mitments, 


e ment of this sum is considered infra 


| Specifeations: DO-6180° 


7 As we have: previously noted oa 
Vi-Ro,, as subcontractor’ to- R. H.. 
Fulton. under. Specifications | DC-. 
6130, completed -a.:facility : (south | 

i - plant) for the manufacture of ROP © 
pipe in diameters of 42-inch and 
.. below on or. about February 1, 1965 

(note 10, supra). RCP pipe in di- 
id ae below 54 t inch for Specifica- 2 

'48My, Franklin testified that the $100, 000. 


ae oe aoa was: to settle a claim by R. =z. pees 
ae of twice that | sum (Tr. 381, ee 


- [80 LD. ge 


“tions DC-6000, were Suc ora 
‘in the south plant. As in the north — 
plant, Cen-Vi-Ro experienced diffi- 
culties in manufacturing, cages hay: 
-ing cover and spacing ofsteel within = 
‘permissible tolerances (Inspectors - 
Daily. Reports, dated: February’ 1, 
8, 4, 11,-18, 26, and 27, 1965, Exh. 
| 100). Some pipes had defects such 
as fallouts, rocky bells, circumfer- 
ential and longitudinal cracks and — 
broken. and cracked. spigots.. (In- 
-spectors Daily Reports, dated Feb-  — 
- ruary 11, 12, 13, 19, 22, 94,26, and — 
OF April 1,. 2, 1, 15, 19,28, and 29, 
1965, Exh. 100.) A totalof 188RCP _ 
- pipe units, sizes 42 inches'and below, -- 
“were rejected. for all causes. 2 Prior to 
May:18, J96B22-2 2 oka A 
Ceni-Vi-Ro experienced diffcultias + 
manufacturing | high 
pipes that would successfully: pass 
the hydrostatic tests.2°Some ofthese 
: pipes. were downgraded, aé.5 they .. 
were. aecepted at.a lower ead than =~ 
_ for which they were designed.?* Mr. 
; eke | Con-Vi-Ro’s ‘production 


head NCP 


19 Exh. 94. ur. Ww. B. Murray. testified oe ; 


in addition. to problems: encountered on: DC- 


.. “6000, the south plant had insufficient floor 
" space in stripping. and | spinning areas (Tr. 
918). 
Mr. “Murray, dated July 8 1965. (Cen-Vi- Ro 
: Corresp ondence). | 7 


See. also. the memorandum written. by 


20 Tr, 925, 926; “Inspectors Daily. Reports, 


dated. June 8, 10, 11, 15, 21, and 25, 1965,- 
Exh. 100.. ‘The ‘specifications required each 7 
unit of NCP pipe to be tested and’ to qwith- < =< 
stand. a- pressure. of 125% of. the design, head 
for four minutes without cracking and with- 
out leakage. appearing on the exterior surface — 
Specifications pe- a 


(Subparagraph 79, i, 1(2);. 


6130). ees 
PRL pp, 930, 981; Murrey memorandum, dated. a 
“July 8, 1965, note 19, Bupra. Cen-Vi -Ro manu- - 
“faetured only 865 NCP pipe units (Exh. 93). 
| BExhibit s1iw: reflects that. of. a~total. of: 590 
“pipe. units designed for ‘heads: of 150 to 250. - 
feet, 310- were downgraded due to. hydrostatic 
7 test failures at. the design, head. . YP 


TO en, 2 “APPEALS: 


| “manager for. the cared Je anuary to 


-_ July of 1965, testified that the proc- 

ess of making NCP pipes was new, 
and was more complicated and more 

sophisticated than the. ‘process | or 
*  . making RCP pipes (Tr. 924). | 
‘» At the-time of his replacement a8 
ee production. manager by Mr. Herrera... 
In July, of 1965, “Mr. Murray wrote . 


oe: ‘themoranduta detailing 1 the diffi- 
~. culties in producing NCP pipes and 


~ recommending that all NCP pipes | 
with heads above 150 foot -be sub- 
contracted or “farmed. out” (note 19, 
a) supra). Mr. Murray was of the 
opinion ‘that Cen-Vi-Ro :could not’ 
produce the high head NCP pipe — 


economically and that substitute 


pipe could be purchased from other 
sources at a lower cost:(Tr..932). As - 
we have already. noted, Cen-Vi-Ro - 


subcontracted the manufacture of a 


large quantity of pipe to Gifford: - 
Hill-American, substituting preten- | 


sioned ‘concrete. pipe for NCP 
ar 28. and SIF). 


The M aj 18 Letter ‘amd The Mi ay 16, 


d 965,. ee nnenibory 


ve C. 0. Crane, the proj ject a gk 
struction engineer’ for the Bureau, 


. hereinafter “project engineer,” testi- 


A fied that he became concerned. about S 


the: large. number. of pipes. with : 
_. flaking interiors and other defects 

manufactured by Cen- Vi-Ro i in the. 

we early. months of 1965 (Tr. 1994, — 
1995). He stated he. considered that 

- astate of emergency was developing - 
~~ and: that he requested Mr. Frank 

| Rippon. of the Chief. Engineer's: i. 


OF CEN-VI-RO’ OF TEXAS, 
= February 7, +1973 - 


1965, Bxh... 138). 


“1965. 


"alia, review. pipe: _manufacturing - - 
: problems,?2 Mr.. ‘Rippon’ svisittothe ... 
- Cen-Vi-Ro plant: was followed by. 
that of Mr. B.C. Borden, Bureau. 
liaison engineer, during the period 
» “Appril 20-28, 1965. Mr. Borden testi- 


fied that, upon. his return to Denver 


_a determination was made to fur- 
-nish guidelines ‘to the project as too 
the scope of ‘permissible repairs, we 
-such-as the size of fallouts and. rock 
Pockets which could be: repaired. 2B 


Under date: of May 18, 1965, the 


project engineer *4 addressed a let- oe 
ter to. Cen- ‘Vi-Ro, reading’ BB ao, 
follows: a ae 


» 22 Tp, 1998. Mr.’ ‘Rippon’ made-a visitto a 


- Cen-Vi-Ro plant during the period. March 15— 


17%, 1965 (Travel Report, dated September 13, 


mine proper corrective measures. 


". 28'Dr. 1.707. These. determinations ‘nao others ae * 
“were furnished © the project _ by a telegram : 
‘from the Chief Engineer dated May 12, 1965. 


The telegram: is referred to. in Mr. Borden’s © 
Travel Reports, dated May 18,. and June 9, 
_(Exhs,. 20. .and 23),. and has. been furs. 
nished — pursuant ‘to ‘the. Board’s call. of . 
August 18, AQTL 

24 Mr.. Crane, as justification for the letter, 


- testified that while it appeared now that. the: 


quality of ‘the | pipe ‘was improving, there was 


--no way of telling whether: the defect rate of 
pipes: produced in. the Jast two weeks. of. April > 
“had. improved (Tr. 2001, 2071), as alleged - - 
by. .Cen-Vi-Ro. (Dxh. 5L, pp. 4 and 7;.Produc-.. -. 
tion Quality Graph). We haye. considerable eae: 
difficulty ° accepting ‘this ‘testimony | since it — 
‘apparently: rests’ on the: assumption: that Cen- 

. Vi-Ro’. had. thousands.’ ‘of - pipes in: inventory 
which» had been. neither. inspécted . nor tested 
“by. the Bureau. As we find infra. (note 59), this 
assumption - is‘ not in. accordance with the ~~ 
facts: The. Bureau: apparently had no difficulty © - 
in. concluding. that -a* good. grade. of pipe was 7 

- being. produced after ‘May. 10, 1965. (see. ‘page Ee: 
- 9 of Special, peenon, dated. Mor al, 1965, Peon t 
e Exh. 83). . 


“3 Exh, SB; “xh. “BN, 


“He concluded: that..pipe 
manufacturing problems were attributable to =: 
 @ lack of: quality: ‘control and that'a detailed. : 

- investigation was required in order ‘to: deter- er 


pp. 12 aaa 13, cee ; A 
oa identical letter: was: -addressed to R. H. Fulton: ate. 


Office to visit the 8 project: and, inter i. under Specifications DC-6130, (Bxh. ‘B1€)- 


8B : "DECISIONS oF THE: 


- The iaperne f of tte Canadian River : 
| Project. Aqueduct: and the’ exacting per-— 
>. formance that will be Tequired i in delivery 

of municipal water on. a. continuing and - 


uninterrupted basis make at imperative 


a. that only first quality pipe be used in its 


: construction. 


~ Your: Plainview: alae emataetunae 


. pipe for this: Project; -has continued. daily 
since work was initiated to. produce some 


: failed to pass the hydrostatic tests. 
. The specifications, by: reference to the 


| gonerete. manual, state that repairs to 
- +. eonerete. pipe shall not be permitted. when ) 
a ee imperfections | or. damages: are the result ; 
of: continuing failure of. the contractor to — 

- eliminate cause. (sie) of imperfections or 

.. damages. “You are expected, under -your 
contract, to. ‘exercise ‘quality © control in 


the. manufacturing processes and. to exer- 


 ¢eise care in. handling: of pipe at all times a 
to produce’ a quality ‘product: ie 
ae “Since corrective measures: to eliminate e 
ey causes of. imperfections. have not:been ac- 
- complished at ‘this ‘date,-and since’ pipe. 
. units which Iéak' under hydrostati¢ tests 
_ continue to be’ produced, I find it neces-°_ 
sary to invoke. ‘the . following. Tequire: Z 
# ments : 7 rea . ie 
“as Pipe sections: with larie fatlouts’ on. 
the interior surfaces ‘will be rejected, ‘and 


| only those pipe with fallouts: of, approxi- 


mately. one. square. foot c or PLES: are 2 aecept> 


| | able for repair. 


tend over six inches of gasket area in the — 
bell ‘or four inches in the spigot will be 
"rejected. Any repairs to gasket areas 
Shall be made: against precise. forms and 
- dimensions ‘accurately checked to assure | 


~ that pipe is’ installed: with 1 Joints within 
a 3 the approved tolerances. | | 


3 "Ae ‘Extensive. -repairs. to. rock ‘pockets : 
“in bells and. lack of consolidation of the. 


DEPARTMENT oF: THE: INTERIOR 


[80 1.D. 


sconces that will fesilts in: poor pond be. 


tween the. concrete and the sted will not 


ue permitted. 


5. All pipe having transverse. (avai 


; fer ential) cracks that..extend. through 
wall of pipe will be rejected. ‘The: ‘possi- : 


bility of these cracks opening further due - 


to. beam action: from handling’ and back- 
> fill loads is too Erear to. allow, use of such 
pipe. | 

7 ‘questionable and unacceptable pipe with 
many séctions leaking so badly they have . 


6. Pipe ¢ cracked longitudinally for sub- 


stantially the full. length will be re~ 
: jected. All pipe ‘containing shorter longi- i 
tudinal cracks must. be hydrostatically 
tested. Pipe’ failing to withstand the re- 
| quired test pressure for 20 minutes with- 
out | leakage - or. showing evidence “Of? 3.1%. 
- extension of ‘cracks under * pressure. will, a 
bs rejected. oo ee oe 


2G Failure. ic opeerye apcrieatione: re- | 


quirements in respect. to saturated, steam i 
= curing Will be. cause for rejection. of. all 
= pipe in. ‘the steam curing | chamber. + oH 

8: Any) ‘other’ defects shall be judge Se te 
conformably with above.’ | 


9.. AML permissible repairs: will be made : 


: promptly and, within::a ‘few. SANE “atter - 
the pipe. is manufactured..: 


The ‘above requirements apply to ie 


‘ that’ has: been manufactured and/or re 
“Paired as well: as ey, manufactured Fa 


The eee was. oe: eae $s 


‘Cen-Vi-Ro by Mr. Vern Grantham, as 
assistant project engineer, on May: - 
18, 1965.26 On May 14, 1965, an in- 


nD. “ALL pipe. with, sealing or loose - and 
ae weak . interior surface material will, ae 
rejected. ; a ae ee 
3. Experience. has been: that extensive . 
repair. to bells and. spigots has: impaired 
‘the function of. joints. Pipe having: im-— 
perfections. or damaged areas’ that: ex- 


spection of pipes in the yard, includ- 


Ing pipes ‘previously: accepted, ts 
accordance’ with criteria.’ in. the » ; 
May 18 letter was begun (Tr. 1519; 

utr es Reporte. 


‘26 Tr. 2008: However’ thie’ criteria ‘for repair 


of) fallouts © (only - those of one square. foot 
Or: less were repairable) and rocky. bells (only. 
: those of 6-inches or-‘less in gasket areas were 
ns repairable). were. applied prior. to the ‘May. 18 
_ etter . 


(Inspectors: 
April 30,- 1965). 


‘Daily Report, dated 
‘See also: Tentative Instruc- 


_ Hons to.,. Concrete’ Inspectors, | dated May 7, 
1965, ‘furnished in peePOuke to the Board's 
call of. August : 18, 1971. 


“dated : He 


ot, Ber eee “APPEALS. OF CEN-VI-RO. OF TEXAS, INC, . 8 
, 7 7 _ se eur 7, 1973 | 
7 “May: 13, 1965). This inspection will 
be referred to as the “May 15 in-. 
-yentory.”. At this time there were 
‘between 12,000 and 13,000 pipes in 
the yard for the two contracts (Tr. 


— 846, 1515, 1516, 1714). The inven- 


tory of pipes under DC-6000. was 
completed. prior to May 21, 1965 
- (page 8 of Special Report, noe 94. 
supra). However, - see | tabulation. 


entitled. “Change - of Inventory 
Status as of 5-16-65” 
| 1965. a, During . this. 


were ‘rej jected. under DC-6000, and 
337. pipes: (18-, through, 9f-inch) 


were rejected under. DGE-61302 ae 
On May 24, 1965, the resident « en- | 
gineer issued a memorandum a ah, Sa 


| SN, p. 17). which stated: 


“Tn. accordance: with: requirements aa 
forth in letter dated May. 13,..1965, from | 
Project. Construction ‘Engineer to. Cen-. 
Vi-Bo of: Texas, Ine., ‘and. R. HL Fultou, . 


Contractor, the following: ‘will govern: ‘the 
acceptance « Of Pipe: atten, Loree 
tests: Seb 


. A. Pipe cracked longitudinally toe ao : 
i stantially, less than the pipe Loeth x must | 


“LWL, ble presumably ‘Leigh: Wr. Lioyd of Cen- 
Vi-Ro, and the: date. “May, 25, 1965.70 be 
as Tabulation, dated April 18, 1967, Exh. 80, 


and ‘undated tabulation, Exh. 94. The total of 
as 877 pipes rejected under DC-6000 does ‘not 
~ include 404° pipes: “marked: ‘for. special hydro _ net 


- on that date (tabulation dated: May 25, 1965, 


note 27, supra}. The tabulation dated’ April 18, 
1967, 
tions’) 


aaa ‘Supersedes eriouss ‘tabula 


199 “substantially Tess thin: the: pipe 2 length” 


- appears to ‘be’ limited to: reclaims ‘and which 


after referring to Cen-Vi-Ro’s' contention that - 
oh pipes ‘which’ ‘dripped | on ‘the test: stand “would, 


heal within ‘seven days and‘to ani amendment 
to Subparderéph’ 67. J. i effected a the Chief 


attached 
to memorandwn, dated May oO, ’ 
inventory, | 
2 S77 pipes. (54- through 72- inch) - 


39, 0° 


“be hydrostatic (aie) “tested setae ae 


repairs are made to the: crack. Pipe fail-. 
ing to withstand the’ required test pres- 
sure for 20 minutes. without leakage Or. 

~ showing evidence of. extension of cracks 
will be. rejected, ‘Pipe’ passing ‘the re- 
“quired | test. pressure will be accepted.” 


without additional repairs. 
2. Short: longitudinal ‘cracks | “wititel 


were: repaired prior -to. May: 13, 1965, 
and. not. hydrostatic (sic) tested, may: be. =o 
hydrostatic tested without additional re- 
_ pair work. The pipe ‘will be rejected. if it. 
| fails to pass the required: test. - ae 


"Be Circumferential - “cracks: which © ‘ap- 


pear only on outside of pipe should be hy- 
drostatic. (Bie)r tested. before. ‘repairs, to 
determine. in. erack. extends ‘through: the a 


pipe. wall. The pipe. will be rejected. if: ‘it 


| fails to pass the required test. Pipe that wa. 


pass. the’ test ‘without leakage’ or éxten- 


sion : ‘oft the crack, may ‘be Said tees with- . 


out repairs. : t Bfowte, Gugehey up gee: gina g 
te Grout leakage oa seams, may. be. re- 


| paired pefore tests are made if eracks are 
not ‘evident after all “defective” concrete | 


is removed. The repaired pipe: will be’ re-. 3 


: jected if it: fails to. pass’ the required. test: 


-- 5. Drummy: area's of poor ‘consolidation 


similar. to. those appearing at gyro‘ring © 
areas. may | be. repaired. prior:. to. testing 


only. iP the drummy ‘concrete can. be. re-. 
moved by. shallow excavation. ‘All ‘other. 


pipe showing evidence of poor consolida-~ 
. piri aia ihe seeded without in | 
27 Wxh, 22. The tabulation head. tHe initials ce ee a Re SOR Gs ae 
a Engineer’ S. letter of Fr anuary , 20, 1965, provides at 
‘in pertinent part as ‘follows : ; . 


OD Ke: following defects are a_ basis. ‘for: rejéc- 


. tion regardless. of. whether. it. (sta) leaks.. Or. * 
not: 2 


: Hy Pipe | ‘with: longitudinal cracks) over % , 


es the length. of pipe. : : . 
“2. Pipe with more “than 1 crack it cracks > 
. are ‘over: ‘47'in length. ae 


ue Shorter Jongit. cracks whieh extend uns 


: | hae 
does not appear.to have been clearly‘ defined — der pressure. _ 


_ until the chief plant inspector’ Ss: Memorandum. - 
of Mareh 31, 1966 (Exh. oN, pp. 32, 33) which: 


i: Completely ticonsolidated , gyro. areas: 


eles Cir.: ‘eracks - ‘in spizot or. barrel: Ze ae 
appear on inside and outside of pipe wall. 


6. Pipe “with : more than 2-eore holes’ re- 

paired... Pipe with . 2 repaired core. holes, are, 
acceptable if they pass hydro. provided cores he 
are not withirt 6 feet of each other. Leer 


: 40. 7 3 DECISIONS: oF THE ‘DEPARTMENT OF THE INTERIOR 


he pairs ana rejected if dripping occurs, un- - 
der required test pressure and will mot. 
tie heal within 7 days. 


rejects. Cen-Vi- Ro. baste a total | 


of 80,183 2° pipe ‘units. under DC . | 
~ 6000 of which. 10,641 were manufac- ae 


“s = tured prior: to May 15, 1965, and ~ 


The Reluim Program oo 


“The process: of. reinspecting, 


| pairing, testing, and securing. the. 


Bureaw’s acceptance of pipes re- 


-_ jected during the May 15 inventory 
: 205) referred: to as° the reclaim pro- 


ie gram. The reclaim ° program. did not 


~ commence until on.or about the first 
week in. August 1965. (Tre -1424,° 
“515205 Inspectors — Daily ‘Reports, 
— dated* August’ 3 and’ August” o,.2 
= 1965). ‘However, only” eight: pipes _ 
Ore listed. as reclaims. prior to Sep- | 
tember. of: 1965: ( Summary. of Pipe 
- . -Units-Reclaimed; Exh. 146). This 


| process continued until the comple- 


tion of pipe manufacture in June of 
1966. (Exh. 5L). Of the 9, 877. pipe - 

- units under Specifications DC-6000. 

; rejected | during the May 15 in- | 
ventory, at least 2,260:pipes, includ- - 
ing’ 1,920 rejected for sealing or flak-. 
- ing’ interiors, were later: accepted 
or reclaimed (App’s Exh. C). How- 
ever, the above number. of reclaims 
oo does not include 150 pipes rejected _ 
- for fallouts' and 233. pipes. rejected’ - 
- tor rocky bells during the May.15_ 
- inventory which were , subsequently . 
- accepted. ‘The majority of the re- 
_ claimed pipes were accepted during > 
- the period. July. through December. 
(1,082 were accepted que ee 


* tenber): 1965 oe oe 


| Production 4 fter Me ay. 15, 1965. 


| “After. May’ 16, 1965, rons ViRo 
7 sxperidnesd an’ ‘improved. ‘rate ‘of. 
a production. and a. reduced rate of | 


Te- ie 
1966 (Exh. 


19,492 from May 15, 1965, until the 
cessation of production i in June of 
Final rejects 
~ totaled 1,845 or approximately. 6.12. - 
percent, of which 1,250 were manu: 
— prior to May 15, "1965. Un-_ 

der Specifications DC-6130, Gene 2 
--Vi-Ro produced. 25,586 pipe units 
7 (RCP, ‘18’, 


| diameter). 


5Q).” 


. bakes 24" “ 


19,688 were produced after May 15, 


| 1965. st Final rejects of RCP wider _ 


DC-6130 totaled 1,078 of which 319 - | 


- were manufactured prior to May 15 ees 
and. 759 after that date2? 


- Cen-Vi-Ro- originally “ sBhtarss 


‘plated completing pipe ‘production 
under both contracts in September — 
1966 (Exhs. 77. and 81P). Pipe 
manufacture. was. actually. - com~ -.. 
pleted « on June 16, 1966, or approxi- 


mately: 214. months earlier inant, - 


: Pian anhed. Oe: 1846). 


Con: Vi- Ro’s 8 Cains 


as a meeting. with Bites repre-. i 


sentatives. on May 20, 1965, Cen-Vi-» | a 
Ro placed. the Bureau on notice that a 


“#9 Includes: 4? aad qe" ‘pipes eee a 
-in the north ‘plant for. Spectiications DOOM. . 
~ (Tr.;1627. and 1680), : os 
81 Exh. .81R.. ‘This | tabulation “ineludes 170 ~ 
fie special. 8-foot length pipes | while the Com- 
"© parison. of Rejected. Pipe Remainingin Yard | 
. . Suly: 1966; to | Total Production.. Gee 810). 8 
excludes such pipes: . E a: 
8 ixh: SLR. There appears ot be. a. caer 
tion: of figures, on.this exhibit:since rejectsiof = 
27-inch pipes. prior, :to oMay. 15,:.1965,--are 
‘totaled~ as. seven | when. the correct totalis - _ 
-nine and: rejects, after May 15- are. totaled. as oe 
Bas ‘when: ‘the. correct . total is. 821. eae 


£80 LD. 


and ia. . 
of. “which 5,898 were 
manufactured prior to May 15, and 7 


29) ae toe one 


2 : it nade that the May 3 letter | 
rewrote the specifications and would. . 
Increase contract costs by 25 percent | 


~ (memorandum, dated May 21, 1965, 


. Exh. 21). Bureau. representatives 


| stated that: the basic purpose of the 
‘letter was to assure that only quality. 
pipe be installed in the line under 
_ both contracts. By letter dated June 


10,1965. (Exh. .5G),, Cen- -Vi-Ro- 


~ commented on each requirement-of 


the May 13. letter and'stated that-it oe 


was preparing a elaim which would 
include additional manufacturing 


costs incurred by. the changes, costs 
a pipes. previously manufactured 
and. accepted. but now rejected. and 
a additional costs. to the. pipe- laying | 
eS subcontractor because. of cunavail-. 
ability of pipes which had been, pre- 
viously accepted. Cen-Vi-Ro reiter- : 


| ated its. contention. that. the May. 13 


letter. effected changes t tothe specifi- , 
~  eations in a formal statement of 
- position, dated August 9, 1966 (Exh. 
54), which ineluded allegations that. 
neither the contract nor the bid 


~ papers. placed the. contractor on no- 


; : tice that certain pipes. must pass hy- 
- drostatie tests prior: to repair, that 
certain repaired pipes could not be. 


- = accepted and that pipes must. be of 
: such. quality. that the. line could not 


: be closed. during the 3-year mainte- 


nance warranty period for ‘repairs.° 33 


oo Cen-VirRo. submitted its, formal 


33° The. lntter: contention’ is based: ‘on the 


ne opening statement: ‘of the May 13 letter which 


refers to the requirément for the delivery ‘of 


_ municipal water" on a continuing and uninter- 
_-. pupted Dasis. | 
that. ‘Cen-Vi-Ro was permitted to break the 

line! for repairs ‘during the™ ‘warranty period © 


‘However, ‘the ‘evidence reflects 


“(Er 608, ae a oe 


OF CEN-VI-RO:.OF TEXAS, INC. i ie 
February 7. 1973 . | * . gee ae ho Se 


claim for sddinonsl sompensation - 
in the amount ‘of $2, 267, 868,, exclu- ede 


sive of a claim for surplus cages, — 


under. date of. October 13, 1966 a 
(Exh. 5M). The: items constituting” a 
_ alleged changes will be: taken up in 
the order in which they: were treated ee 
in the contracting officer’ S ‘Findings ee 
of Fact and Decision of March 26, : a 


1968 (Exh.5). 


A ploy O fi ihe 0 onerete 
ll anaval 7 


Gen: Vis Ro’ S. esas that: ite: - 


May’ ‘18: letter effected changes*to — 
the specifications i is based’ primarily _ 
upon the. contention. that. the “COR: 
tracts. expressly. incorporated. the... 
proyisions:-of the Bureau of Re- 
‘elamation Concrete Manual * 84 Has B to, a 


permissible repairs. oe eo, 
-Qen-Vi-Ro relies upon ‘Sibite, 
graph ST}, (2); a mpage el o* 


6000: 


Individual. airholes in. gasket: bearing es < 
areas of precast-concrete pipe: may: -be. e “3 
‘filled with.a hand-placed, stiff, (pre-shrunk ee 


Let mortar of. cement. and. fine sand. with 


no other preparation than thorough wash- - 
ing with water. Such fillings shallbe kept. 
moist under--wet. burlap for at. least-48° 


hours. ‘Or steam. cured, 28° requir ed. in. ‘Sub- 


paragraph e. (4) (a) for a.minimum 12. — 
hours. All.other repairs shall-be made in 
| accordance with the. procedures’ of Chap- - Cas 
ter. VIE of the Siath: -Hdition of. the. Bu- ~ ty 
regu, of Reclamation Conorete Manual. s ae 


(Italics: supplied). 


“= Sixth Edition, xh. 45,4 as to, DE-6000. a oa 
‘Seventh Wdition, Exh. 117, as to. DC-6130, 
Section’ 187 of Chapter VII of ‘the ° ‘Sixth oi 


Edition, is set' forth in. “Appendix: AERO 


8 Except that the reference is to the Seventh. Has 
Edition. of: the. Concrete ‘Manual, an- identical — 
contained * in. Subparagriph, eee 
ue (2); yea esau DC-6130. es 


provision - is 


‘i should be. emphasized that ao & 


: Conérete Manual j is also referred to. 
| 2 dry-tamped pipe, 


in’ ‘Subparagraph 67.¢ 6. (Ly of the 
specifications concerning mixing 


| | | _ time and compressive strength tests. 
‘Séction 137 of Chapter’ VIL ‘of the 
Sixth Edition of the Concrete Man- 2 


ual provides i in part: 


137. Procedure for. ‘Repair. of. “Precast 


Concrete Pipe—(a) General. ara me 


x: e * ; ' As as . ou oe ; se sere OF 


- Most imperfections | in. and damage to: , 
precast concrete pipe, such | as inadvertent * 
* or occasional imperfections or damage 
that: occurs during normal operations, ean 
be. repaired and the’ pipe: made accept- 
. able. But: repairs: ‘should not, be permitted - 
where , the. imperfections. Or. damage are | 
the result o£ continuing failure to take 


7 known corrective action to eliminate the 


/ - cause’ of ‘ the: ‘imperfections " or: ‘damage: | 
oo Imperfections and damage’ that. can nor- 


| mally. be repaired are: 
(1). Rock pockets... , 
(2) Exposed steel on the outside of any 
size: ‘pipe™ ‘and on the’ inside of pipe 36 
inches or larger in. diameter. .° : 
. (8). ‘Ronghness due to form-joint leak- 
- age. 
(ay: ‘Broken bells containing cireunifer- 


es ential reinforcement. ' 
(By: Impact: damage 0 over less thar 45° is 


er of circumference except for. spigots. 
(BY Fractures 4 a ras passing 
through the shell. | 


(7) Out-of- round | bells; if: not’ so far 
out. of ‘round. that’ reinforcement s steel will | 


be exposed: after repair. | 
(8): Spalled “shoulders ° ou spigots for 


re support of rubber. ‘gaskets. 
(9) “Air holes’ and roughnéss it in the: Zas- 


ket bearing’ surfaces of. bells. and spigots. 
. Imperfections and damage that cannot 
2 normally be repaired are: 


(ly Spigots or bells” that are eats ‘of : 
Me round’ or.are ‘oft. center to the extent that 
| reinforcement: would be e exnored after the . 


a repair. iw 


_ "ty. ‘Spun: pipe out ot: limits for: + dian. 
et eter because, of an excess or deficiency of 


| DECISIONS OF. ‘THE ‘DEPARTMENT OF THE INTERIOR | 


- Government’s. position: : 


(80 T. LD. 


concrete having been placed in the fora 
“(3) Porous, unconsolidated aoa in 


° (4) Exposed taal inside 0 of pipe » smaller | 


“than. 86 inches in. diameter.” 


_ Repairs should not be. permitted on” 
pipe damaged ‘by impact ‘when the dam- . 


aged: area. covers’ more than ‘45° of the 


pipe: circumference. Also,: repairs should 


not be permitted on gasketed: -spigots ‘if 
| the break is. entirely through the shell. and 
_ into or beyond the area. of gasket bearing 
and extends. more. than. 4 inches around 


the circumference under the gasket. Pipe 
that: As: ‘imperfect or. damaged: beyond re- - 


7 ‘pair on one end can. frequently, be cut and 


the good end used. at structure, connec- 
tions. ace | 
“(b) Methoas of: Repair ORE 86: 


| “The Government asserts that the. a 
Concrete Manual covers how repairs 
are to be accomplished. but not what . 

can be repaired.*? In other words, 


the: ‘Government’s | position” is that 


after the Bureau, i in its discretion, e 


determined that a specific pipe could . 
be repaired, then and only, then did 


the Concrete Manual come into ‘play te 
in determining how the repair was | | 
se to be effected.° a > Cen-Vi- Ro points — - 


88: Section’ 141 of Chapter VIL of the Reventty 


Edition. contains. identical provisions as. to_ | 
: imperfections and damage that normally can 
‘and cannot: be repaired. However, the‘section . 


contains additional. provisions , that imperfec- 
tions should be. detected and the causes cor- 


‘rected as ‘early ‘as - ‘possible in the manufac- 


turing - process and repairs . effected immedi- 


~ ately. The - section | also | limits repairs ‘of 
prestress pipes to: defécts ‘that do not Involve 


structural adequacy. 
oT Statement | of | Position, IBCA~T18-5-68, 

pp. 21-26; Brief D 104, et seq. 
88 The following ‘provision of Pareecapl’ 72, 

Specifications DC_6130, een supports the 


ee OF Any. unit of ‘pipe “that? in ane 
opinion of. the contracting officer, is: dam- 
aged. beyond repair by the contractor in haul- 
ing, -handling, unloading, | storing, or other- — 


- Wise . shall be removed ‘from. the. ‘site of the 
“work and replaced . by | and | at the. ‘expense of 


the contractor with another unit, reinforced ms 


POOR ties APPEALS OF. CEN-VI-RO OF ‘TEXAS, 
eK | : February 7, 1978. | 
on care had't the ‘Bureau intended to 
~ limit. application of the Concrete. 
. Manual to the method of repair it — 
would have referred only to Subsec-_ 
tion (b) entitled “Methods of Re- 
pair” of Section 187.°° The Govern- | 
ment’s answer to. this contention is. 
- that. the reference. i in the contracts. 
_ to the Concrete Manual is to “proce- oe 
dures” - and. that. procedures and : 
methods ¢ are synonymous. We find - 
little merit in this argument since 
. Section 137 of Chapter. VII of the 
- Concrete Manual is entitled “Proce- 
dure for Repair of Precast. Concrete. : 
| Pipe” and it is highly probable that: 
this explains the reference to proce- 
- dures in the contracts. While it is. 
true that the dictionary affords sup- 
| port: for the Government’s position, © 
it is well settled that the dictionary. 
is not the sole or, final source of in- 
7 quiry as to the: meaning « of a contrac- 7 


| tual provision. 40 


The Governments princtial 6 con- 
tention i 1S that, the reference to repair. 


loading: requirements.’ Repairs : 
- pipe, when: allowed, ‘shall be made in accord- 


ance with the ‘provisions of. Chapter ‘VII. of. 


the Seventh- Edition of the Bureau. of Recla- 


mation. Concrete Manual, ” While it might be 
‘argued that “when. allowed” refers. to the — 
. Concrete Manual.as well as the specifications, 
the term. does not: appear to serve any useful 
. purpose ‘under such a construction. It is, of 
- eourse, clear that. ‘this provision. contemplates” 
repairs to pipes in addition. to air. holes. No. : 
. comparable provision appears 1 in ‘Specifications 


DC-6000.. 


38 Page 4 of. Notice of Appeal, dated May 8, 2 | 


1968, Exh. 6, 
190 Ct. CL 177 (1969).. Cf. ‘United ‘States v. 


1955) (word “may” in partial payments clause 


did not confer unfettered -discretion on con-— 
ae payments: to 
Be ge Pe gee aoe of. ‘bells’ or EADiegte are bertulssible. 


- tracting officer . on 
contractor). ug 


“sand blasting 


: logical. 


; of air ‘holes 3 in. vibe Specifications is 7 
i unnecessary - and. redundant if the 
provisions of the Manual as to what ee 
type ‘of defect can be repaired . are ~ 
: incorporated into. ‘the. contracts as. 
‘contended. by Cen- Vi-Ro. We have oa 
examined Section 187 of the Sixth | eS 
; Edition of the Concrete Manual and Ca 


| Scns: a method. for. repair a air | : 
7 holes. at Accordingly, we think it evi- _ 
: dent that the reference to. air ‘holes a 


in Specifications DG-6000 was to es- 


- tablish a simplified method for their | 
repair and to.remove any doubts . - 
that the elaborate. ‘provisions | of the. - 
Manual as to preparations for re-. 
pair (removal of. unsound. conerete, pe 
, scrubbing). and cure 


(repairs. at joints to be cured. under 


wet burlap for seven. days) are. in- - 
applicable. Viewed thusly, the speci- ae 
fication method for the repair of air 
holes i is at variance with the methods ae 
of | repair in the Manual and the sen- - 
tence: following | that all other re- 


ee . _ pairs shall be made in accordance — 
ar to withstand the same or greater: head. and . 
‘in. ‘concrete 


with the Manual. ds.  Sminenily, aie 


Another 3 very” important con- | 


- sideration j 1s s the conduct of the. par- o. 


AL Sectior: 141: of. iis Seventh. ‘Baition: ‘con- 


. ‘aing a-provision describing @ permissible - 
. method for. the repair: of air holes which  ~- 
is identical to. that ante above from. ‘the = thie 
“specifications. © 


2 We: pecans a hie: provisions of. ‘Sub- ‘ 


~ paragraph 67.h.(4)(g), DC-6000 (77.h.(4) (2), 


DC-6130),. providing that ‘The. surfaces of 


= bell and spigot in contact with the: gasket'and 
_ 49 Paschen Contractors, Ine. v. ‘United States, : 


adjacent surfaces » that may. come in contact 


7 _ With the gasket within a joint movement | - 
Lennox Metal M fg. Co., 225 F.2d 802 (24. Cir.; 


range of three-fourths inch, shall be ‘free: of 

airholes, * * *- or other defects, except that 
individual air ‘holes may be repaired * * *,% 
implies that no’ other repairs to gasket areas ie 


oe ties prior to any dispute. First and | 


a ‘foremost, the. May: 18 letter from 


the projéct engineer stated that the - 


2 specifications, by reference. to the 


a Concrete . Manual, ‘prohibited re- 
“pairs | to. concrete pipe when the 
nee imperfections. were the result of 
_ continuing” failure. of ° the con- 


~~ tractor’ to. eliminate causes of: im- 
-perfections | or. damage. a4 ‘That: this 


7 was also the view of the contract-_ 
_.ing officer Pe ‘established by: his | 
~ telegram: of. May 12, 1965, to the 

- project engineer (fatniahed in re-. 


ee ‘sponse to the Board’s call of August 
» 18) 1971);, which. resulted .in the ‘May 


SB letter. Secondly, contemporane- 
ous documents clearly reflect, that | 
5 ‘prior to the May 13 letter the par-. 


tiés” operated: on ‘the premise that 


: whether repairs. ‘to specific ‘pipes 
‘Were permissible was. governed by. 
the Concrete Manual.*® Thirdly, 
= Herrera. and 
Murray all: testified that the Con- 
~~ erete Manual was ‘used as the basis 

for determining what pipes could be 


“Messrs. Franklin, | 


repaired. (Tr. 435, 753, 883). Fourth- 


: : ly, Mr. Rippon, who- wrote ‘the 


“#@Tt is, of course, well settled. that ‘the. 


interpretation placed” upon a contract provi- 


: sion by: the parties: is entitled to great weight : 


: “in determining: its meaning. Hydromatics; Inc., 
-. ASBCA. No. 12137: (October 20,:1969),. 69-2 
BCA par. 7962; Compec. (a Joint. Venture), 


~ | EBCA-573-6-66 (January 4, 1968); TLD. 4, . 
that occurs: during normal opera- 


tions” which we have. omitted from. ee 


68-1. BCA : par. ‘6776 and cases cited. : 


 # Appellant points’ out that this. atiotatio? 


ds! imaccurate inasmuch as’ it eliminated the 
phrase’ “known. corrective: action. oA 
. 45 See. Inspectors Daily Reports, dated. Janu- 


. ary 1-and 8, ‘and. April. 16, 1965 ; see also Pipe 
Rejection. Certifications, dated. December 2; 8;. 
“21,28, 24,-and 81,1964, and. March:-81, 
 April-6;16 and‘ 23, 1965: (App’s xh. ‘E3-Exh. 

121). In addition, see the: reference to “known 


i corrective. action’? in. the: assistant project engi- 
“> neer’s aera ar dated: eee: aa 1965 
-) (Exh. BPE tapes, ‘oat 


DECISIONS. OF THE DEPARTMENT OF THE INTERIOR 


| 180 ED, Bo 


specifications ¢ at least in ‘part, oe eG 
ceded that it was his. intent ‘that. 


repairs were to be: ‘permitted i in ac: 


cordance with the Concrete Man-. ~ 
_ual.** In view of this. evidence, we. 
find that the testimony of the chief oes 
plant: inspector, the resident engi-. > 


neer, and the project. engineer that | | 


the Concrete Manual was only ao 
guide: (Tr. 1485, 1955-1956, 2084) aa 


does not accurately depict the > prace 


tice of the ‘parties. 


We find therefore that the con 


‘tracts. contemplated that repairs in 
accordance with the Concrete Man- © 

: ual were permissible. Remaining tte. 2 
“be. determined is the effect of this 
finding. The Government asserts 44 


Se ame Ta 


- elevated to” the status, of. a ee #2 


tual document, the Manual. permits 


‘the repair of only occasional i imper- 


fections and damage. However, ap- 
pellant points out. (Brief, pp. 6 and 
7) and we think correctly, that the 
Government's emphasis on the word 
“occasional” results from. an’ imac- 
curate reading of the Manual. The _. 
fact is that the Manual provides: be 


- Most imperfections: in and damage - 7 


‘precast concrete pipe, * * *; can. be ren , 


paired: and the pipe made acceptable.” 


The clause “such as inadvertent « or. 


occasional. imperfections or: damage. 


the quoted sentence is in our view, 


merely: illustrative and not. restric: a 


46. p 17 1 1772: See silo statement of. Mr. 


Ryland at’ the meeting of July 24,°1965,. to — 
the ‘effect “that. repairs. as outlined: in: “the 


Concrete Manual were to: be permitted on only - 


- occasional imperiect pipe @. 5; Notes ¢ on i Meet. . a 
ane, RE. 7A) - se ag Oe Pee 


AiR, oe “APPEALS OF CEN-VI-RO’ OF TEXAS, INC. 
eee ae | February 7, 1973 


- ‘tive. of ‘the ‘trequency ‘of ‘repairs.!? 


2 _Our view is strengthened by the fact 


- that the Manual lists nine types of ~ 
; defects which, can. normally. be re- — 

paired (only, four which. normally : 
cannot be repaired) | and by the next 
sentence which does constitute a re-_ 
- _ striction. on. the. frequency. of Te, 


a pairs: - 


 ». But. repairs “should: not. She. permitted. 
Si when the. imperfections - or. damage are » 
ee the result of continuing” failure to take 
| Inown corrective action to ‘eliminate: the : 
Ma. cause. of the imperfections: ‘or damage. 
We must deterining whether the’ 
May’ 13 lettei or Bureau: practice 48° 
differed from. the: Concrete Manual 
as to the exterit of permissable re-_ 
pairs and: if $05 ‘whether the imper-- 
fections ‘were the result of Cen-Vi- 
Ro’s: continuing failure ‘to’ take 
known corrective action. The: con- 
trasting views of: the parties on the 
first “of these questions are © “ilus-- 
trated by the Comparison of. ‘Pipe: 
oe Guidelines: hae ee 


oa, at rf: it: was’ intended. etherwise the: sentence . 
could: easily. have, been; modified, to: make. the - 


intention clear, eg. “Tnadvertent or occa- 


2 ‘sional imperfections or: damage that oceur. dur-~ © 

- ing normal-operations can be repaired and the 
pipe made acceptable. Of. The language con-- 
cerning repairs: in ASTM Standard: Spécifica- ue 
tions for. Concrete. Sewer, Storm Drain, and, 
Culvert ‘Pipe_ (C14) and “ASTM — Tentative 
a Specifications for Reinforced’ Concrete. Culvert,. 

Storm | Drain; and Sewer. Pipe. (C76), con- 
tained -in Appendix. of Concrete Pipe Hand-. 

book’ (Bsh. 102), which. clearly contemplate ~ 


repairs made necessary by. occasional’ imper- 


; _ fections in- manufacture | or “accidental - ‘injury, 5 
-. in handling. See also the’ language’ ‘in the Bu- As 
Teau’s. Standard ‘Specifications for RCP Pipe, 2 


: dated ‘February 1, 1969 (App’ Ss ixh. Q); which 


‘leaves no doubt repairs. are: limited to’ occa- 
sional imperfections” or -accidental dainage. 


“48 iSee Inspectors “Daily ‘Report, “dated 
April’ 30, 1965" (note ‘26, supra), and Tentative 


: Instructions to Concrete Pipe Inspectors. dated a 
May 7, “1965, furnished ‘in: “response to. Se 


| Board’s ‘Gall. of ‘August 18, 1971. 
497-456-182 


prepared by the Government’ naa : 


the Table of Comparison Between _ 
Bureau’s Letter of May 13, 1965, 


and the Concrete: Manual (Exh:-6°° 
of Notice of Appeal), prepared by i 
-Cen-Vi-Ro. However, it should be 
: emphasized that Mr. Rippon testi- _ 
~ fied. that. the. Bureaw’s decision to. 
c limit repairs to the pipe was em- 
4 bodied: in: the. May 13 letter (Tr. " 
(1752). It would seem anomalous in- 
deed: that: the. Bureau considered it — 


necessary, to instruct: its: representa- 4 


tives.in the field to limit repairs, not 


authorized by : the contract. 
‘The task of comparing the pro- 


visions of the Concrete Manual and 


the May 18 letter is: complicated by 


the. fact. that the terminology’ used _ 
differs... | Nevertheless, owe ‘proceed 
ay wath our pomp fe one ee 


- Oononeta M ees 


1. Pipes: 


5 May re oe 


with . fallouts of .one 


- square foot or less are 
- -aeceptable for repair. 
2. All pipe with scal- 


with ‘large < 
‘fallouts . will. be re-. 
‘jected and: ‘only pipes 


- Allows Repair of: 
(1) ‘Rock pockets and 


(2) exposed steel: on 

the outside of any. size . 

_pipe.and on the inside. 
of pipe. 86 inches or 


larger. in: diameter.*® -- 


- impose ‘such limitations (Brief, p. 111). 
| ‘Vi-Ro argues. ‘that where. limitations on the ~ 
: sizes of: repairable defects ‘were. intended, the. 
“Manual supplies them and that if none are. 
: specified for’ Fy particular defect ‘no size limita- 
2 tions were intended (Appendix. i to Claims. on) 
‘DE-6000,. ‘Exh. 5N, pp. 2 & 33. Notice “of : 


Not covered. BO. 
ing or loose and weak: oo ; “ssa 


-4nterior surfaces will a 


be rej jected. 


49 The. Goverment. iancieirta that. ‘the “Com 
erete ‘Manual is. permissive as: ‘to what may 
be repaired: and if-no size limitations are 
specified the ‘contracting officer” is’. free’ to. 
Cen- 


Appeal, p. 0) ‘We think Cen-Vi-Ro” has, he. 
better of this argument. . . 
‘80 Cen-Vi-Ro. points to. the provision “tin the 


Manual. under Section 13 37 (¢),: ‘Preparation | of ; 
Imperfections for ‘Repair, calling for the re- 


moval’ of: all. ‘visibly ‘unsound © or imperfect 
concrete. ‘However, we cannot equate this with 


an express’ provision for the repair of ‘pipes a 
with scaling” or loose and. weak» Anterior 
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May. 13. letter: 


3. Pipes having. tm 


perfections or ..dam- 


aged ‘areas. 


gasket" area in: the bell 


or four. inches. in the. 


- ec sacs 


“taining © 
tial reinforcement. and 
(5) impact - ‘damage 
than 45°: — 
of - circumference ex: 
cept. for spigots. - (8). 


that “ex: 
tend over six inches’ of 
‘over less © 


Concrete M anual 
_ Allows Repair of: 


(4) Broken bells: ‘con: 
-eireumferen- 


OF THE sae daap niin’ OF THE INTERIOR | 


- tend through the wall 


spigot will be rejected. 


"rubber . gaskets. 
> pairs not: permitted on 
... gasketed? , 
“preak is | 


. through shell -into’or 
.». beyond, area of gasket 


Beg bearing and extends 


“> cmore than-.4 inches: 


-.s;around, circumference 
"under gasket. 
_ 4,-Extensive: | repairs ~ 
to rock pockets,.in limitation... .on. 
bells and lack of con- = ww 
solidation of’ the con-”_ 
crete that. will. result, =... 4 
in poor, bond between. ap eA 
the concrete andthe. )-. | 
steel. will not: Es 2 cael aI 
mitted. - 
BS Al pipe “Chaving’ : 
transverse (circumfer-.cracks :, 
ential cracks) that ex: through the 


passing 


of pipe ees “be! “Te- ree 
jected. : atta 
6.° Pipe crucial Aongt- 
tudinally: for. substan- 
tially the full length: 
will be rejected. 
All. pipe . containing 
shorter longitudinal. 
cracks must be hydro- 
statically tested. 


(6) Frac tures: or 
eracks =] 
through ~ the. 


From the. above it is. “apparent | 
| that the Pete EOn on the repair of 


surfaces ‘and consider this a procedure ‘for the 


pipes with the. listed imperfections. | 


bt With respect to. tests on . “repaired. pipe, : 
Cen-Vi-Ro points to. paragraph (h) of Section. ‘. 
137 of the Concrete. Manual which. provides. 
that each pipe on. which major repairs have 
been effected be tested at the service. head 
and for tests on occasional pipe. having lesser 
repairs capable of ‘affecting performance of 
the pipe:to assure the security of. such repairs. 
This paragraph also. provides for tests. on. 
representative units of eracked but. unshat- 
tered pipe and states that if there jis no. leak-— 


age, other. than. sweating. at 50 -foot head, the 


pipe may be ee for: heads. of. less oy 


50 foot. 


' §$palled shoulders. on — 
-. ‘spigots for. ‘Support of. 
Re- 


Apigots.. at: 
entirely 


(1): ‘Rock “pockets—no 
,, Size. 


(6) Fraetutes-or 


shell. . 


passing 
- shell.®. 


- 180 LD 


-—fallouts to those of one square foot Be 


or less was.a restriction. on repairs 7 


7 expressly permitted by. the Concrete 
Manual as to pipes 36 inches.or 
; larger in diameter, that ‘limitation — 
of Tepairs: to six. inches in, gasket 
-area of bell. was also such a restric- 
| tion (only i in case of impact, damage 
to. pipes ‘bélow 18 inches in ie 


eter—45°: on an 18- inch diameter 


pipe ‘would be approximately seven 
inches—would it not be. restrictive 


of repairs. permitted. by the Man- 
ual), that the:refusal to permit. ex- 


tensive ‘Tepairs, to rock pockets ;in 
| bell. areas may. have been such a re- 


striction and. that the refusal to ‘per. 


_. mit repair. of at least some,circum-. 
_.. ferential cracks. and of some lon- 
| gitudinal. cracks were restrictions on 
repairs, permitted by. the Concrete, 


Manual. ...., . 
“Notwithstanding ie shove ‘find re 
ings we conclude. that. the language | 


of: the. Concrete Manual: cannot. be . 


interpreted. as.a mandatory 1 require- : 


ment that the Government. must al- 
low: repair of any and-all of the 
listed. defects “without regard’ to 
os magnitude. and -extent..and. that — 
some room for the application: of. 
judgment as.to whether. particular 
defects may. be ‘Tepaited’ must be 
repair of pipes. otherwise repairable, that AB, a Pre . Ar 


allowed. 58 ae me 


_ cy The teritative ‘anstiuctions. to ‘Conerete 
Pipe. Inspectors. provided. that pipes. having. 


circumferential . eracks, in the. spigot. of 12 
_ inches" or more would. be rejected: 


ba Cen-Vi-Ro. appears to. agree,. for in its 


letter. of June 10, 1965 (Exh. 5G), in reply 
to. the. Bureau’s May. 


43: _letter,. Cen-Vi-Ro 
stated. that the ‘specifications ‘allow repair. of 


circumferential cracks but agrees: that exten- — 
sive circumferential | cracks: should. not be 
allowed and that each section. should be judged ~ 


on its. own merits. . The. game comments — are. 
made with, respect to longitudinal cracks. 


Bois ae APPEALS 


athile: the. Manual ‘does not OKs. 


pressly define major repair awk 


varying definitions of the term were 
given at the hearing,® 54 it is clear 


that under the. Manual only repairs 
such as extend’ through. the shell | 
| thickness « or large repairs to bell'e are. 
Cen-Vi-Ro’ Ss expert: wit-— 


“Tnajc or. 
Tiesses, “Mr. Howard: F. Peckworth 


and ‘Dr. Raymond” E ‘Davis, al- 
| though: recognizing: that it depended 


on the extent of the defect, ‘charac- 


| terized. the list of nine normally re 
ns pairable defects in the Manual: as. 
| being generally or usually 1 minor re- 


pair “The Government’s expert 


: witness, Mr. ‘Walter Te McLean, 


testified that a major repair is any 
repair affecting structural integrity 


of the oe We miei this defini- 3 


| tion... 


| ‘The. ‘Bureaw’ 8. ( roneept: of: major, repair. ‘is 


that ‘all ‘Yepairs’ other than those normally 


accomplished on. the rollaway are major. (Tr. 
- 1411, 1412). Mr. Herrera..was of the opinion - 
that a “major: repair was anything requiring 
= replacement Of concrete ‘and cure to make it 
ae part of the original. ‘pipe (Tr., a 
Bs Tr. 104-108 ; Deposition of Dr. Davis, pp. 
-_ 13-15. Mr. Peckworth, ‘whose qualifications as 


‘T9d).. 


an: expert in concrete pipe are clearly supported 


_ by the record. and were conceded by the. 


Government. (Tr.. 182), described the late Dr. 
Raymond: ‘Ei: Davis. as | 
famous. man in the world on concrete” (tr. 
ip a >) oe é 

' B8-Ty, 2956. Mr. ‘Borden, : Bureau engineer, 


testified . that a. patch of a. chip or piece of. 
~ goncrete » on the outside of a pipe which fell . 
off and which ‘had no: bearing on quality would y 


~ not be a cause for concern (Tr. 1688, 1689). 
Yet under the ‘Government’s » definition, : this 
‘could and: probably. ‘would he a. major : repair. 
The resident engineer. was of the opinion that 


_a@ major repair Was & ‘repair toa large area ~ 


_ of the bell, repair of'an extended: length of 
the spigot groove or.a repair to a. fallout of 
any. consequence (Tr: 1925). We-.conclude 


- that. the Government’s ‘witnesses. have re- 


. pudiated the concept of major repair which is 


based on where the. repairs. were accompeened. : 


(note 54, wade 
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probably. ‘the most . 


TEXAS,. “Ne. ere 4, AT 


a ‘summary propiited ‘by Mr. 


Kenneth Thomas, chief plant in- — 


spector, reflects that 25.6 percent of — 


_all pipe units less rejects manutfac- 


tured, under DC-6000 required ma- 


jor repairs (24. 6 percent of pipes . 
installed) . or The summary reflects 
that 14.3 percent, of total” pipes less 


reje jects’ manufactured “under” DC- 
6130 required major repair. (14 per- 


eent of all “pipes installed). ‘These | 
; percentages | are based in part on Mr. 


Thomas’ estimate: from’ his observa- - 
tions, admitted to be a guess, that 50. 


percent. of pipes produced prior to 
May 15, 1965, required major Te-| 


pair.® se Percentages of pipes requir- 
ing major “repair produced. after — 
May. 15 are. ‘based on’ Bureau‘ rec- 


_ ords. While we have no. doubt of Mr. — 
Thomas’ ‘sincerity, we. cannot accept 


this analysis as accurate. First, as to 


| pipes requiring major repairs wach : 


were produced. prior to: “May” 15; 
1965, it 1s s adinitted to be a guess. It > 


; BT r Analysis of the ‘State of Brodietion’ ‘Fust . 


Prior. to Bureau’ Ss May 15 Inventory (Exh. 133, 
. pp. 5 and %). It appears ‘that the definition of 
‘major repair used in compiling this exhibit is 
all repairs, other. than those. normally . accom- : 
plished on ‘the rollaway ag part of regular 


production procedure , (note 54, supra). = 
58 Tp, 1413,. 1414, “1599.. The record. reflects . 


. that Mr. ‘Thomas responded at one ‘point with 
the. 50 percent estimate toa. question concern- 
ing pipe manufactured before May 7157. which 
_Was repaired after. May [15] and. at. another 
- point with. the 50 percent estimate to a ques- — 


tion. concerning pipe requiring. repair which 
was in inventory or ‘produced prior to. May. 
[15] (Tr. 1413, (1414). While we assume that 
the latter. is intended, we note that Depart-. 
ment counsel’s supplemental brief of March 26, 


_ 1971, refers. to. the estimate as being “of pipes - 
in inventory prior to May. 15 requiring repair. mG 
* The... difference could . be. significant - since. it. 
7 appears. that R. H.. Fulton laid in. excess of- . 
—1,200..pipes. prior to the suspension of. laying 7 
operations . in. November of . 1964 (par. (86, 
mnaneee of Fact). , tol g 


AS "DECISIONS OF THE - 


Via be. noted: that the ics. 


-ment’s own record . indicates 251- 
- plpes” required major repair as of 


. October 17, 1964 (tabulation en- 
closed with memorandum, dated Oc- 


have adopted based on, the Concrete 


“Manual and testimony of the Gov- 
ernment’s ewn ‘witnesses. ‘Thirdly, : 
the Cumulative. Daily Pipe Record 
- (DC-6000). as. of. May 7, 1965, indi- ~ 
cates ‘that. 10,526. pipes. had been 
manufactured. of which 7 06 required 
ma or Tepair. 59 Since there i is no evi- 


a) Cumulative Daily Pipe Record for period 


May 7 to: 14,°1965- (App’s Exh. 0). ‘Phe Gov: 
Brief of a 
‘March 26, 1971, “note 58, supra) that ‘this. 
figure cannot ‘be: accepted: because: (i)! ‘it: ‘was 
copied. from. Cen-Vi-Ro’s, - records -[and ‘pre: 
sumably represents an. incorrect: definition ‘of 


ernment. asserts . (Supplemental 


major. repair] ; :@i) : -there. is: no- evidence 
whether it represents. pipes marked for repair 


or ‘actually ~ repaired’ ‘and: (iii) it does not-in-. 
clude thousands of: faulty -pipe-in., inventory 7 


which ‘were not. inspected by. the Bureau. or 


repaired: by. Cen-Vi-Ro- prior ‘to: May 15, 1965. 
While there is no. evidence of the. definition, 
of major repair utilized by Cen-Vi-Ro. in keep- = 
ing its records, we have rejected the concept 
of major repair utilized by the. Bureau . in 
compiling Exhibit 1338. We see 10. Treason for © 


_ regarding. the figure 706. as anything other 


than pipes marked for. major ‘repair anymore | 


“than there is for regarding the figure 668 


(App’s: Eixh. 0) as. anything other than pipes Fe 


marked for. special hydro as ‘of May 14; 1965 
(Tr, 1607). ‘We refuse to believe’ that ‘the 


. Bureau copied. ‘figures into: ‘its records which | 

were completely ‘devoid of meaning. “Reason . 
(iii) advanced by counsel will not withstand — 
analysis. “Page 1 of Bxhibit 133 ‘reflects that = 


10,641 pipes had been manufactured under 


-. DC~6000 through ° ‘May i; 1965. (Te. 1582- 
1585), of: which 612 had. been: rejected,’ 7, 698 » 
a accepted,. 664 ‘marked for ‘special hydro. and | 
- 1,667 were unclassified (that is tests not com- 
. plete or not submitted to -Bureau,: ete.), Mri: 
. Lincoln admitted that at this timé only : approx- . 


: imately’ 700" pipes had’ not: ‘been inspected” by 
the Bureau. (Tr. 1980). Accordingly, 


- of pipes ' ‘in: “inventory ‘which had ‘not - been 
Anspected By the Bureau. : eae 


DEPARTMENT: OF THE: INTERIOR | 


: it. ‘is. 
apparent. that there could not ‘be © ‘thousands . 


[80 ED: 


sens of the deahition oe major, re- - 
pair utilized by. Cen-Vi- Ro in main- 
taining its records, we do not con-- 


sider that: ‘the: Cumulative ‘Daily a 
7 | Pipe Record is. necessarily indica- — 

. tober 22, 1964, Exh. 8). ‘Second, it 1s : 
based ona concept, of major repair — 
which. is at. variance with that we 


tive of all pipes requiring maj or.re- - 
pair. as. of May 7, 1965. However, it, 
nevertheless, represents. a record 


maintained at the time which in our 2: 


view precludes acceptance of the es 


timate. that 50. percent of all pipe - 
: produced prior to May 15, 1965, aoe 


"We wal take up. ‘the ena of 


-Cen-Vi-Ro’s alleged failure to take 7 


known corrective action in. conjunc- : 
tion with Cen-Vi- Ro? S claims for in- 


dividual changes, ' oe 


Snail Diameter Criteria _- 


Can: Vike contends hat the. Bu: : 


Teau incorrectly interpreted the con- 
tract as to’ internal pipe diameter 
tolerances thus contributing ‘to. the 
~~ shutdown of laying operations and 
: necessitating the payment of $100,- 


000 to its subcontractor, R. H. Ful: — 


ton, referred to previously. (note. 18, 
supra). Cen-Vi-Ro: further: allege 

that the Bureau’s enforcement of: an | 
incorrect pipe diameter interpreta- 
- tion resulted in machine operators 


underfilling::the forms and. ‘caused 


flaking interiors, a matter which — 
will be discussed in, subsequent Gn BG 
graphsofthisopinion. vane 
Appellant has: stipulated: Abst 2 
“small diameter | pe as ne = 


bs “+ 60 It is. of interést that In the mesting “of : | 
July 24,1965, Mr.-Rippon is quoted as saying —__ 
that it was not the intent of ‘the specifications a 


to permit repair of 400 to 500: sections of. pipe | 


with these types of defects’ oe & {Notes on 
paca note 46, supra). 


(29)... APPEALS 


| aa by the Shay were tnainnifac- : 


tured in July, August and Septem- 
ber. 1964. a However, because Cen- 


| Vi-Ro at this time did not normally 
measure the internal diameter of the - 


' pipe prior to presenting it to the Bu- 
yeau © and because pipes were. not 
: always presented for inspection as 


- manufactured, the full extent of: 
‘small diameter. pipes . did not come - 


- to light until October 1964.*° 


By letter, dated October 16, 1964 
(Exh, 5B), , the project, engineer ap- - 


proved the substitution of 9,280 


~jineal feet of undersized 54-inch 3 
pipes: for. full size pipes provided | 


: larger size pipes were substituted to 


conipensate for excess friction loss. 


: Ina letter, dated October 30, 1964 
~ (Exh. 5C), appellant reported the 


existence of 1,054 pipes totaling . 
17,784 linear feet classified as small 
~ diameter and furnished a listing of 

proposed substitutions, 6a The eng! 


et Tr. B68. The eo amply supports this 


- stipulation. The first instance of pipe rejected 


for small-diameter. appears in ‘an Inspectors . 


Daily Report; dated July 29, 1964. A total of 


. Ba 66-inch: pipes are reported as undersize as 


of “August. 29; 1964 (Inspectors Daily Report, 


-. dated August 31, 1964). 


62 Ty, 587, 1899 ; memorandum, dated Sep- 


“tember 20, 1966,: eh. od, “Mre ‘Franklin testi: | 
. ©. fied:.that. this. was: because. ‘Cen-Vi-Ro had _ 
" as _ always met their design “Q”, 4.€., required flow 


in cubie feet. per second (fr. 354: B87).: 
_ OP. 8523. . memorandum, dated . Séptem- 


ber: ‘20, 1966, ote 62, supre. However, an In- 
- . gpecters Daily Report dated September: 29, 
states that Cen-Vi-Ro “was quite con- 
A: summary - 


1964, 
ii cerned . about: -undersize. pipes: 
att tached toa memorandum, dated October 22; 


1964: (Exh. 8) indicates that: 1,045 pipes were | 


classified, as small. diameter. as of October AT, 


1964, of which 676 were 54-inch diameter. 


“4 When asked how many’ of the pipes “would 


ge have been small. diameter even under Cen-Vi- 


. Ro’ S interpretation, Mr. Franklin replied that 
. “TJ would say it would be. a ‘aumber.’ I know, I 
feel reasonably sure: that: it would: be ee to 
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stated that. ee measures vad 


been. initiated which: had substan- . 
‘tially eliminated the problem: of. 


small diameters,” % Substitutions | 
proposed by appellant. (except for. - 


40 units of 72-inch pipe for which — 


appellant had not proposed to com-_ 


-pensate for friction loss) were ap- : 


proved by the project. engineer’s 


letter of November 23, 1964 (Exh. — 
5D), upon the understanding that 


manufacturing procedures. were.be-. 


‘ing: corrected to eliminate overfill-. 
ing. However, the. manufacture of — 
some small diameter pipes contin- 
ued, 68 and by letter, dated Al anuary = 
| o1, 1965 (Exh. 14), the project en-— 
gineer expressed. his concern. and © 
- suggested that appellant : review ‘its 
manufacturing procedures toassure — 
_ that pipes were. manufactured in ace 
cordance with. the — i 


the amount requested. in “the. "substitution oe 
posal because some ‘of those were marginal 


and then we undoubtedly produced: some pipe. 7 
by the time that was requested 3 after the time... 
that 


‘it was requested, . 
(Tr. 589..° 


it was ree ; 
63 The: corrective. measures included milling. 


the forming rings at the ends of the pressure — 
roller; building up the-roiler.in the:centeriand 


instructing machine. operators not: to overfill © 
the forms (Tr.. 355, 356, 360-362; Inspectors 
Daily Report, dated October (38,.1964). ; 


6 Ty, 838, §39. -It.appears that during - the 


five-month ~ period November. 1964, through - 
» March -1965,-only 15S. additional: ‘small diam- 


eter pipes were. produced ( memorandum, dated © 
September 20, 1966; note 62, supra).. However, et 
an. Inspectors Daily” Report,- dated. March Oty. -s 
1965, reflects that. eight . small diameter, pipes. - 
had been manufactured. on. the. preceding day. 


It .is interesting to.note that memoranda writ- 
ten by. Mr, Franklin to ‘Raymond. International; a 
' Ine.,-.ag, ‘late: as May. se 1965, refiect. eoncern 


over the production. of small ‘diameter. pipe 
and that during the meeting. of J uly 24,.1965,. 
Mr.. Kiesel, Vice President -Of, -Raymond, indi- 


cated that small diameters were, one. of. the 


major problems facing Cen-Vi-Ro ca 7, Notes 
on, Mecune, note 46, supra). - 


ee a | 


The Pelerenesa ‘correspondence 
contains no. hint. of any disagree- 


‘ment by Cen-Vi-Ro with the -Bu- 


7 w eau’s interpretation | of what, con- 
stituted small diameter pipe. Other | 
_ actions of Cen-Vi-Ro personnel at. 


the. time are also consistent with ac- 


| ceptance of or acquiescence in the 
Bureau’s interpretation of internal _. 
pipe diameter requirements.’ of While. 


| Mr. Franklin testified. and Mr. 


: Thomas confirmed that there were 
numerous discussions concerning in- 
‘ _terpretations of the specifications, 

how pipes were to be. measured, why 


small diameter pipes were produced 


and how they. could be eliminated, © 

7 Mr. Franklin admitted that, he did : 
“not object to the Bureaw’ S. interpre- | 

— tation at first, and was less than | 
| positive as to any later disagreement 
with the Bureaw’s interpretation. as 

_ Indeed, at one point’ he admitted 


that it was pure speculation. as to 


what he said. (Tr. 57 0). In later. tes- 
_ timony he asserted that: Bureau rep: 
_ resentatives. were told that. their 
~ method of measuring the pipes was 
“incorrect. (Pr. ‘BTL, 572). “While he | 


indicated. that. these: conversations 


-oceurr ‘ed in ‘late, October. 1964, he 
_ subsequently: stated that he did. not 


know the dates: of these conver Sa- 


_ tions. His explanation for not sub- 


° OT An: Inspectors Daily Report, dated Octo: 
ber 8, 1964; states that Cen- Vi. -Ro was -check- 
ing - internal - pipe ‘diameters: prior to Bureau 


inspection in order to avoid haying patchers : 
waste time on small diameter: pipes. ‘Inspectors . 
Daily Reports, dated October 9, 1964, and 

| thereafter, reflect’ ‘the acceptance | as reclaims 
of pipes’ ‘upon which ‘the interiors had been : 


ground. out to enlarge the bore. | 


_ 68Tr, 853, 569, 1434. He ‘stated. a feel. sure ~ 
. that-I expressed my opinion that the pipe * * * 
probably ‘would meet the ‘Measurement speci- 


fications on proper’ interpretation.” (Tr: 569.) 
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| ae the matter to the Bureau i 1m | 
‘writing was that it did not occur to 
him that it would be expected (Tr. 
(575). We note that at the confer- 


ence of October 80, 1964, Cen- Vi- | 


Ro’s representatives were. asked. to ee 
‘comment on Government procedures 
which they considered were delay- 


ing the work and. that the reported 


- response was that they were cogni- 
—zant of no ‘such procedures, either at 

the work site or at the pipe manu- 
: facturing plant: (letter, dated Oc- 
- tober 80, 1964, note 14, supra). The 
only documented instance of Mr. 7 
‘Franklin’s | 
Bureaw’ fs interpretation. occurred: ate 7" 

the. méeting of August. 25, 1966 

(memorandum, dated Septeriber 20, 
1966, note 62. , supra). : 


‘disagreement Ww ith the - 


Mr. W. B. Murray, Nestifed. hat - 


in, late J anuary , 1965 he protested . 
verbally. to. Mr. ‘Thomas and Mr. 
Lincoln the criteria: applied. by. the 

Bureau in determining that pipes 
- were ‘small diameter: (Tr, 837, 886, 


887). He stated thatthe specifica 


tion, was’ ‘reviewed word for word, — 


that. a. free-hand sketch of the Bur : 
reau’s and Cen-Vi-Ro’s interpreta- | 


tions was. “prepared | and.-that.. Mr. 


Charles ‘Davis, * Bureau inspector, — 
was present. (Tr: 887-888). He did 
not have any’ explanation of why a 


— written protest: was not made.to the. fa 
- Bureau. Mr. Lincoln’ stated. flatly 


that’ Cen-Vi-Ro’s_ representatives _ 
did not indicate. any: disagreement — 


with the Bureau’ S interpretation. of 


small diameter. pipe between. June 


and October 1964 (Tr. 1900). ‘When of 
asked. whether. ‘prior..to “March. of - 


1965 a, request had been made to ac- . 


small : 
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cept ‘pipes _ in Cee ancy with. a. 
sketch similar to that shown on page» 
G6.of Exhibit 5M, which - reflects 
Cen-Vi-Ro’s interpretation, he an- ” 


7 ‘swered, “Not to my recollection. ‘ 
Er. 1906). ‘Under. cross. examina- 
tion, he admitted. that’ Cen-Vi-Ro 


had: complained: “far before” the 


meeting of August 25; 1966, ‘about 


7 pipe sizes and that the only thing 
new. brought up.at this meeting was 


the. alleged. relationship: ‘between 
diameters’ 
_ teriors (Tr. 1948)." 


Mr? Thomas. testified nt: ie did 

- notbelieve'Cen-Vi-Ro indicated any 

disagreement with the Bureaw’s in-— 
‘terpretation of small diameter’ pipe. 


| ‘prior to. March of 1965. (Tr. 1434), 


-versation with Mr. Franklin ‘con- 


‘eerning small’ diameter pipe under. 


paragraph 67.j. ‘of the specifica- 


| tion.®° He: stated that Mr. Franklin . 
had made up a sketch showing vari- 
‘ations in’ diameter’ compared” to 


_ lengths'of pipe and’ inquired if pipe 


: ‘could’ be “accepted’in accordance 
2 with tlie ‘sketch.”*-He asserted ‘that 


~ even then it was not‘a question of 


/ whether ' ‘the’ Bureauw’s interpreta- 
tion was correct, but: simply whether. 
pipe could. be: accepted’ jn accord-— 
‘ance’ with: those - tolerances’ (Tr. . 
1435) ‘The Board. finds that’ any. 


38 A inemorandum, dated eine 8, 1965, 


signed by Mx. M. J. Franklin, refers on page: 2 
to recent ‘trips: to the project: ‘construction 


-_ engineer’s office in which he requested relief . 


. for installation of pipes with slightly: smaller 
bore (Cen-Vi-Ro Correspondents). a 


70 Dp. 1434, 1435. The sketch was ‘stinilar to 


_. .that shown on page G—6 of Exhibit 5M (Tr. 
1905), which is dated November. 


and: cee a in- | 


23,1965. 


disagreement’ by. Cen- Vi-Ro with 


the Bureau’s interpretation of in- | 
ternal pipe diameter tolerances was . 
not. conveyed. to the Bureaw until 


late January | 1965 at. the earliest. 


Cen-Vi-Ro’s_ request. was dis- 


cussed with the Chief. Engineer’ S- 
: Office . in Denver | by telephone oll 
“March. 8, 1965, and. it was. deter- 
mined that. the pipe- could. be ac- 
cepted. a Mr. Lincoln testified that 
Cen-Vi-Ro was notified of the ap- 
_ proval within. a. day or. two there- 
_ after. 72 In earlier: testimony, Mr.. 
| Thomas referred to the date the Bu- 
reaia greed to accept : small diameter 
pipe as about March 19, 1965. ee 
1818). ‘This resulted in ‘the accept- 
ance. of. pipes baving ce ‘restricted 
He’ testified ‘that: during the’ first | 
week in March 1965; he’ hada con- 


area double the first permissible 


: overfill even | though the restricted 


area extended more than « one- fourth 


the length of the pipe. (Tr. 1905). - 
-Theré were no final. rejects under | 


DC-6000 due to. ‘pipes. being classi- 7 


fied : as small diameter by. ihe: Bureau & 
a Tr. 589; 590). ‘The ‘Government ¢ 


_ Tr, 1905,-1906; 2051. Mr. Thomas testified 


that if Cen-Vi-Ro had. expressed. disagreement 


with ‘the’ Bureaw’ sg interpretation ‘at an earlier 


date, he would. have’ taken ‘the matter up: with 
_ his: ‘superiors and there would be memoranda 
to that effect (Tr. “J484). However, ‘the only: | 
. documentary -evidence in the-.record:.of.the 
-Buréau’ s- relaxation of pipe diameter tolerances 
is a memorandum signed by: Mr. Lincoln, dated — 
: September. 20, 1966 (note:62, supra) , “which is 

long’ after the events in. qnestion. While the 

memorandum’: confirms: the’ March 8; 1965, tele- i 
_ phone conversation with the Chief Engineer’ Ss. 


Office, it does ‘not state when Cen-Vi-Ro - “was — 


notified” of. the: ‘decision to. relax. internal; pipe . 
. diameter. tolerances, ' 


@ However, Mr. ‘Franklin, whose secollection = 


‘was ‘refreshed by reference: ‘to -a* Cen-Vi-Ro 
diary - entry . not: in-. evidence,. testified that. 
. Cen-Vi-Ro was not notified of the: relaxation of . 
_ internal * ae 
April 12,.19.65. (Ty, 369-871). We: accept this ye 
| testimony as. accurate. . : : 


-pipe~ diameter ‘tolerances until 


82 pene “DECISIONS: oF. THE DEPARTMENT OF THE INTERIOR : 


Stata that the relaxation of pipe 
for 39-inch diameter and larger; Pro- — 


vided, Thati in not more than 10 percent of 
the pipe units of any one size to-bein- 
stalled in one continuous reach of pipe 
‘line, up to two times the above listed. per- 
-maissible’ variations will. be accepted if — 
‘such variation does not extend more. than. 
one-fourth of the length of the pipe unit. 
Within this distance the net area of the = 
pipe opening shall. not be. reduced: by more — 
than 4 percent for pipe. having internal 
diameters of 12 to. 36 inches, inclusive, or. 


_ diameter tolerances was.a waiver of 
- strict compliance with the specifica- 


- tions and not an acknowledgment, . 
that the Bureau’ 's interpretation - 
was incorrect. My . Lincoln testified | 

that the reason for the waiver was 

that Cen-Vi-Ro had improved. its 
techniques so that. small | diameters 

__. were being eliminated and the few 


that were being made were not a 


| threat to the po of the line 


| ; (Tr. 1907). 


Mr. Murray iestified that, when : 


he arrived at the plant i in Je anuary 
1965, the principal problem was con- 


sidered to.-be the production of 


small diameter pipe (Tr. 887). He 
stated that the- project engineer’s 
letter of January 21, 1965. (Exh. 
14), increased the concern that Cen- 


‘Vi- Ro would be unable to. substi- - 


tute small diameter pipe and made 
it more imperative that pipe be pro- 
duced in accordance. with: the Bu- 
reaw’s interpretation of the specifi- 
cations. He asserted that he insisted 


that’ the operators not-make small 


ciameter pipe even though he dis- 


agreed. with the Bureaw' Ss interpre- | 


tation (Tr. 890-892). 


- Permissible variations i in een | 
diameter for the various pipe: S1Zes © 
- are contained i in Subparagraph 67}. 

(1), Specifications DC-6000. This _ 


subparag raph provides i in part: 


2% ‘Miscellaneous requirements, 


» 1) Sizes and permissible variations— 

v ariations of the. internal. diameter shall 
not exceed plus or minus-1.50-percent for > 
pipe having an’ internal diameter of 12 to 
24. inches, inclusive; q L percent f for pipe 27 


. pp. OTB. Fe 
- 74 r phere 5-8, Notice of Appea, ‘nn, 6. 


i 36 inches, inclusive: and 0.75 percent 


more than 3 percent for pipe having ae 7 
ternal diameters 39 inches and larger. and. 


the transitions to the restricted area shall ve 
be gradual and smooth.. | 


Contentions of the. ae com-" 


‘cerning the. proper interpretation — 


of this subparagraph are reflected 
on the drawings (pp. G2.and G6 of » 
Exh. 5M; Exhs. 5P and 118). The - 
Govercent asserts that this langu- 


age clearly. means that. any varia- 


tion in: permissible diameter in ad-. 


dition to the original 0.75 percent 


for. pipe 39 inches.in diameter or — 
larger. must: not. exceed one-fourth 


the length of the pipe. 7? This was 


the interpretation enforced by the 
Bureau until April. of 1965 (note 


72, supra) and. the interpretation 


adopted by the contracting officer. 
Cen-Vi-Ro, .on. the other. hand, 
vigorously argues that the quoted 


paragraph can. only mean that. a 
variation of two times 0:75 ‘percent e 
of the pipe diameter may extend for _ 
one-quarter the length of the pipe © 
and that in addition there. shall bea 
gradual and. smooth. transition to A 


the restricted one-fourth: area. 74 
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it “restricted arei”4 in nthe phrase 


: Sand the. transitions: to the re- 
he stricted. area” be read. as referring 
to an area one- -fourth the length of 
~ the pipe, there.can be no doubt that 


‘Cen-Vi-Ro’ s interpretation — has 
something. to be said for it. The 


language “does not extend more 


_ than one-fourth of the-length of the 
pipe”. would. seem to warrant the 
“view: that the maximum. variation 
can extend up. to. one- -fourth the 


a | length of the pipe. ‘However, if the 


- : transitions to the “restricted area” 
must. ‘be. within one- -fourth | the 


a length. of the ‘pipe, the maximum > 
‘permissible variation cannot: extend | 


for one-fourth the. length of. the 
pipe, but, of necessity : must. be some- 
~ what less.” Nevertheless, to accept 
_ Cen-Vi-Ro’s position would largely 
nullify, the one-fourth of the length 


ef the pipe] limitation. This is so be- — 
_ inter- 
x pretation. one- -fourth of the length 3 
of the pipe operates as a restriction 
| only on the maximum permissible. 
variation and is inapplicable to all. 
os lesser variations “beyond the origi- 


cause under Cen-Vi-Ro’s | 


oe 1 : This is. Sas ao the drawing “Gish. 


- BP) which the Government alleges represents 


the correct. interpretation of the cited sub-.. 


7 paragraph. The effect of the Bureau’s interpre- 
tation was to. preclude Cen-Vi-Ro from: taking 


"advantage of the maximum permissible varia- . 


tion. for one-fourth | of the. length of the pipe 


|. since Mr. Murray testified that. it was impos- 
 * gible. with the straight line: of. the packer 
roller. to’. have’ the roller riding on the end 


ie rings and still be-able to obtain the maximum 
tolerance allowed by the specifications for a 
4- or: 5-foot section in the center of the pipe 


|  * (Er. $88). Of course, this result is not peculiar 
.- to the Cen-Vi-Ro process, but is inherent in. 


the view that transitions must be within one- 
a fourth. the length of 1 the pipe. 
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nal Variation and all transitions to 


the second variation. : In addition, Os 


‘Cen-Vi-Ro’s position does. not ap- 


pear to recognize the. ‘opening | 


phrase of the final sentence, “With- 
he hich inour — 


in this distance * 
view can only rife ‘ a distance of. 


one-fourth: the Jength of the pipe _ 


and. serves to eliminate doubts that. : 


transitions to any variation in addi-_ 
_tion to the.0.75 percent for: pipes 39 


inches in: diameter and larger must. 


be within one-fourth of the length — 
of the pipe. It is, of course, well — 


settled that an interpretation which - ? 
gives effect to all terms of a contract : 


is to: be preferred. to one which 


would nullify: or render meaning- ia 


a other terms of the-contract.”6 


Another reason why the Govern: | 


ment’s. interpretation is to be. pre- “ 
ferred is that in: ‘mid- October 1964. 
when the magnitude of the: smail i 
diameter problem was brought to its — 
attention with the classification of — 
1,045 pipes as undersize, Cen-Vi-Ro 
took actions which are only consist- 
‘ent with acceptance. or acquiescence 
in the Bureau's. 


interpretation. nae 
First, it milled the. forming rings at _ 


the end of the ‘pressure, roller: and / 
built up the roller ji in the center in - 


order to increase the diameter of the | 


pipes” and instructed the. operators 7 
not to overfill the forms. Secondly, it 
took measures to grind the interiors 


of pipes re} jected for small diameter, > 
in order to enlarge the bore. of the | 


‘pipes and gain” their acceptance. — 
‘Thirdly, it wrote the letter of Oc: oe 


8 8 ol-Gar Man wifdcturtng: Oor Dp. ¥, United ; 


‘States, 169. Ct. Cl, 384 (a), and cases cited. 
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ictus 30, 1964, ee sete seal 
of substitutions: of larger diameter 
pipes. in order to compensate for ex-— 
cess friction loss through installa- 
tion. of the. small Giameter. pipes | 


without expressing: any disagree- 
-lishes that a written protest. would. 


have been unavailing and that the 
Bureau has not shown that it was 
prejudiced by the absence: of such 
a protest. ‘The doctrine of conterm- 
‘poraneous. construction is not de- | 
pendent. ona showing. of ‘prejudice | 
but is instead ‘founded on’ ‘the pre- 
‘mise’ that the actions of the parties ie 
_ priortoa dispute i is the most’ ‘persua- 
sive evidence: of the meaning tobe 


ment with the Bureau’s interpreta- 


tion. The letter stated in part “cor- 

| rective: measures have been. initiated 
_which-have substantially eliminated. 
the manufacturing of small diam-— 
eters.” ‘Although ‘the letter ig ex- 
plainable by Mr. ¥Franklin’s testi- 
_. monythat the pipés upon: which sub-_ 
"stitution ‘were requested would have. 
_- been small diameter even under Cen-. 
_ Vi-Ro’s . interpretation (note 64,° 
supra), acceptance of this testimony — 

- would: largely negate the small 
diameter. claim. Mr. Franklin ad-— 
mitted. that Cen-Vi-Ro did not 

- object to the Bureau’s interpretation : 
at first. The conclusion is inescap-. 


able that Cen-Vi-Ro. found the Bu- 


reau’s intérpretation sufficiently rea- 
| sonable in the first:instance that it — 
did not take issue therewith: Under — 
these. circumstances, the. doctrine of 
: contemporaneous construction i is for : 


application. "7 Even if Mri Murray’ S 
testimony that he protested the Bu- 


ic sie’: ‘cases note 43 ere ‘oO ‘as’ (stated Dy a 
* the construction that. the 
parties have dhemselves placed on a. contract 


the: Court. oR 


provision ante. litem motam should: not ‘be 


_ » disturbed when at a later date, . the. meaning | 
of the. provision, is. called. into question by - one 


of ‘them. is 8. ‘sg. Silberblatt,. Ine; Y,. United 


AG Pig 


States, 193 ct. cL "269-8 319° at 278 (1970). 
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‘irouskt to the fore comes too late i 
| to alter the result.”2 - 
~-Cen-Vi-Ro argues” that the fact —— 
the Bureau to this day insists that 
its view of the contract is the only 


and: ‘correct’ ‘interpretation: -estab- 


accorded a contract provision which 
might reasonably be susceptible to 


differing interpretations. . aoe 


“For the ‘reasons set forth ‘Bove, | 
we hold that ‘the. Bureau did not, 


‘misinterpret. the contract" as. to | 
permissible internal pipe diameter Re 
tolerances and that even if Sub-- 
‘paragraph’ 67.j.(1) be regarded as 


ambiguous: and Cen-Vi-Ro’s. inter- | 
pretation reasonable, Cen-Vi-Ro ac- 


7 cepted ‘and acquiesced in the Bu- 
—reau’s inter ‘pretation. The appeal as 
‘to the criteria for determining small | 


| diameter oS is denied, 
reau’s interpretation i in late od anuary ee 


| of 1965 is ‘accepted, we hold that a. ee 

disagreement with. the Bureawi S in- 7 

_ terpretation’ first ‘expressed over ~ 
| three months after the o Problem was: 


doisethee Nae 


“\Gen-VieRo asserts: ‘that die ee 


“reat. “improperly. rejected, many 
1S pipes for alleged drummy concrete 
(Claim of October 13, .1966,, Exh. 
5m,p. C4). ‘These were pipes manu- 
“spinner hee 

: cient ca prior tol May 15; 1965), - 


factured | on” “the | 20- foot: 


Te The Tanne Obninailie: ASBCA: NO. 10874 . 
(December, 15, 1966), 66-2 BCA par. 6030, 


a i. 
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eid i annie of a. <aittarsne. 


color or texture at the points, where 


~ the: gyro rings encircled the forms. . 


-in which the pipes were made. Chr. 


98,1847). As noted previously, the 
3 Baa took the position that gyro | 


area concrete was porous or uncon- 
solidated | and- did not conform to 


“for, Cen-Vi-Ro after July 10, 1965, 
conceded that in some instances gyro 


-. area concrete did not conform to:the 
- specifications. (Tr. 472,. 741). ‘When 
~ asked how he would ‘classify :gyro 

- ring: -conerete as compare to. con 


‘Franklin answered 
wood *. (Tr. 4T1).° 


In: s soo ra anes: with: the resident. 


-engineer’s memorandum of May. DA, 


1965. ,» many, if not most; of'the pipes x 
with : gyro ia — ieee 7 


RB Drommy. es sefers re wotda. in. athe a 4 
pipe wall. -ereated by the entrapment of water. 
_ which is ‘subsequently: ‘absorbed or: ‘evaporates. | 
It is. detected. -by.. differences in sound created 


by ‘striking the wall with a ‘hammer or other 
pustrument AT. 99, 858,. 859). 
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jected 46, iodieanae ua, called : 


“special hydros” because they. were 


not required by the contract, as. 


condition of their ee : 


Some of these - pipes were rejected — 


even after: passing hydrostatic tests 


because the Bureau questioned the — 
7 structural soundness. of the pipe. .. 
Subparagraph 67.(c) of the-specifi- — 
cations requiring freedom from de- _ 
fects such as blisters and. drummy 
areas? or other evidence of exces- . 
sive segregation. of: aggregate CBr. 
1498, 1494, 184°7, 1848)... Mr. ‘W. B. 
| Muteay testified. that. some of this’ 
~ concrete. contained voids. varying — 
from an inch to an inch-and-a-half 
in depth (Tr. 861, 862, 906). How- 
“ever, he. stated that the gyro. area. 
was not visible on “a lot of pipe” 
containing this type of concrete (Tr. 
818) thus: indicating. that, the gyro 
area did not extend. through. the pipe — 
wall. Mr.. M. J. Franklin and Mr.’ ~ 
Mike: Herrera, production. manager 


Cen-Vi- Ro concedes. that. concrete 
in. the. gyro areas on some of. the 


‘pipes. was not as dense-as that, in 
the remainder of the pipe. (Claim of — 
October. 18, 1966, ‘Exh. 5M, p. C4). 


| However, Cen- Vi-Ro contends. that a, 


this concrete 7 was of quality-s sufficient _ 


~ 80 oan Tuspectors Daily Report, nated J rly 20, 


1964, ‘states that -Cen-Vi-Ro -agreed: to come 


enough pipe. to. assure: the Bureau .and them-. 


:selves that ‘Byro | areas. would not ‘leak. Mr.. 


‘Hubbard testified: that . Cen- Vi-Ro | tested. six 


- sections of pipe having. gyro. area concrete, | 


which’ at first ‘exhibited minor ‘dripping but 
-were watertight. within afew days (Tr.. 1103, 


7 1105, 1129, 1131, 1182): While the Bureau at | 
. ‘one -time appears to have agreed to this method | 


of proving. acceptability of otherwise doubtful 


. pipes (memorandum dated February 18, 1965, 


note 45 supra; p. 9, Notes on ‘Meeting | of 
July 24, 1965, note 46;. Supra) , it subsequently: 


‘Pefused to rely upon ‘such tests for determining. 
the: acceptability: of various: pipe having | such 


defects or: flaws: (Tr. - 1104, 1406, 1407). An 


“Inspectors Daily Report, dated’ June 8, 1965 ‘ 
- (Exh. 100) ‘refers: to. three 72-inch pipes: with — 
seeps at gyro ring areas which were to be filled — 
with water for ‘seven’ days to. ascertain if the 

seeps healed. The record. does not. show tle: 
results: of these tests. Inspectors Daily Reports, 
‘dated July 8 and’ 9, 1964,. reflect that two: pipes 


apparently, tested for gyro. ring areas healed 


Se wee ae 


sufficiently’ for acceptance. Mr. ‘Thomas testi- 


fied ‘that: hydrostatic. tests. were conducted: on 
a pipes, including those. with gyro areas, which 
—_ still leaked after seven days (Tr. “1406, 1407). 


“SL Tye 1498, - 1494 5 letter: from; “project: engi- ; 
neer dated May. 31, 1966, Exh. ‘5N, “pp. 30-81. es 


‘The’ letter describes: gyro ‘area “concrete” as 


“honeycomb, popeorn-type” of extremely. oues: 
tionable structural competence. and states that | 
where the ‘uncompacted ar ea was large the pipe . 


has ‘been. rejected, even though it passed hydro- a 
static ‘tests, in. ‘order to ‘préclude’ the. installa: 
“tion” of © structurally » weak ‘units’ in ‘the, line 
_ Which might’ ‘subseatiently | crack ‘under’ the ~ 


oem of the backall with supetmeposed i loads. 
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to meet the cee of he's} spec- . 
_ ifications. It.denies that gyro area 
- concrete was blistered, dr ummy or 
evidenced excessive segregation. of. 


_ ageregate and denies that the'struc- 
tural competence of the pipe was 
thereby endangered (Exh. 5M, p. 
C4; Appendix to Claims on DC- 


6000, Exh. 5N, pp. 4, 5; Notice of 


Appeal, pp. 15-17), We note, how- 


ever, that Cen-Vi-Ro refers to at- 

tempts to. “eliminate all of the seg- 

 regation . of age regate and drummy 
- areas’on the pipe ‘surface at the av 
| gyro rings”. (Exh: 5M, p. C10)... 
In support of its contention that : 
testing only. if the druminy concrete 


is pipes with gyro area, concrete were — | 
could be removed by shallow exca- - 


| properly rejected, the Government 
~ points to the testimony of Mr. Peck- 
worth. ‘who stated that. if. pipes — 
leaked. at g gyro areas on hydrost atic 


| tests, the: concrete i in. such. areas was 


me Hydrostatic. 


intr oduction. of this Study in: the ab- 


sence ofa clear definition, of failiire , 


(Tr. 862, 863, 907, 908), asserting 


that. many of the pipes classified as 


failures by the Bureau would have 


healed within ¢ a — day pee 


62, The process by. which concrete will heal or 


seal itself is referred’ to as “autogenous heal-. . 


ing” (Tr. 94, 95; Concrete Pipe Handbook, 


p. 358 et seq., Exh, 102). The healing process 


. requires: the | presence of moisture. 


“Test - 
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; ene Vi- Ro’ s wonton’ as to the valid=: 
ity of these test. results will be cov- 
- ered in detail under the heading of - 
“Testing Criteria.” For reasons 
therein stated, we accept as prima 


facie valid the test results shown by 
the. Government. ° 
‘Cen-Vi-Ro complains of the Bu- 


réan’s refusal to permit pipes hav- 
ing gyro area concrete to be repaired 
prior to hydrostatic testing. It will. 


be' recalled that peregraeh ) of the 


resident-engineer’s memorandum of 
May 24, 1965, “permitted. the repair 
of drummy areas of poor consolida-° 
tion similar to ‘gyro areas prior to 


vation. A memorandum, dated May 


99, 1967 (Exh. 89), written by Mr, 
| Dess Chappelear, ‘Bureau engineer 
in charge of pipe laying tinder DG-= a 


: 6180, states that rock ockets: or 
| unconsolidated . (Tr. 995), ire ‘also . ?p 


~ relies upon the results of special hy- : 
| drostatic tests which indicate that 
- out. of 291 pipes: “tested, for g gyro, 

areas, 185-or approximately 64 per-— 
cent failed _ 
tudy, . Exh. 64). Cen- Vie Ro. ob- 
jected. to. testimony concerning test. 
failures and by implication: to: the. 


dr ‘ummy areas were causé for rejec: 
tion if the defective area exceeded — 
one. inch. in. depth. The record indi- - 


cates that in general Bureau 1 inspec- — 


tors’ at the. plant: and in the’ field — 
‘endeavored. to apply the same :cri-~ 


teria for rejection (Inspector: S Daily 


‘Report, dated August 4, 1965). The | 
Board: finds. that. shallow excava-- 


tion was defined as not exceeding | 
one inch in depth, Although the: 
specification (Subparagraph 67.2.) 


requires that pipes below ‘72 inches - 
in diameter have a minimum of 34 
of an inch of concrete cover over re- 


inforeing steel (one inch for pipe of 
72 inches and larger diameter), the — 
Concrete. Manual clearly contem- 


‘plates. the repair. of defective con- ~ 
| crete ee into or or beyond rein= 


ey ere 


| toneine steel.® 83 ‘There i is no ‘Sadenes : 
of hee ‘number of - pipes | with 


: drummy. or unconsolidated areas 


which were. within the Bureaw’ S 
definition of “shallow excavation.” — 

It is, of. course, reasonable. to sup- | 
pose that.at least some of the pipes . 


tested for gyro area concrete would 
have passed. hydrostatic :tests if re- 
pairs had been effected prior.to con- 


ducting the tests. Indeed, it: appears. 

that. the ‘Bureau’s:-concern. that ‘a. 
superficial repair might conceal a 
serious structural-weakness was.the 
- reason for refusing to ‘permit sub-. 
stantial repairs. ‘prior to testing’. 
(note 81,. supra). ‘Understandably, 


ever, in order to. find merit in Cen- 


_. Vi-Ro’s complaint, it is necessary. to 
find that. gyro area. concrete is Nor- | 
ef hy, repairable. ot oe 
~The resident. engineer’ S memoran- | 
a on of May 94, 1965, clearly’ re- ~ 
i. gards- gyro, conorete’ as similar to- 
| drummy. areas. Mr. ‘Chappelear’ S 
‘memorandum of May 22, 1967, indi- _ 
cates that he: ‘regarded drurnmy . 
areas and rock pockets as similar if 


not identical. The Government’s ex- 


‘pert. witness, Mr. Walter McLean, 


equated gyro areas with rock pock- 


$3 Paragraph (by, Methods ‘of Repair of ‘See. 


tion: 137 of the Manual at page 355, character- - 


izes as shallow excavation exposed steel on the 


outside of any size pipe and: on the inside of 


pipe 36° inches: or’ larger ‘in. ‘diameter’ and 
provides in part: 


half square: foot of the area to be repaired 


extends back of: reinforcement steel. Preshrunk. 
‘concrete. should ‘be. used for: the: repair of all 


other. imperfections including” “areas” where 


more than one-half square foot. of the area 


i extends back of reinforcement steel.’ a 
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‘ets (fr. 2989, , 2811). ‘He testified ae 
that gyro areas on. pipes which he | 


“observed were not completely un- 
- consolidated.®*. 


“Pneumatically applied mor-.° 
tar-should not be used where more than: one- 


‘Mr. ‘Murray, al- 
though denying that: all gyro area 
concrete was sufficiently: unconsoli- 
dated to constitute.a rock pocket, 


testified that some. unconsolidated: 


gyro areas were very: similar to rock 


pockets (Tr. 989).. ‘The. resident. 


engineer testified and questions of 


Government. counsel indicate. that 
gyro. areas. were regarded, as rock. 3 


pockets (‘Tr..1129, 1850, 1851). The 


tabulation “Change es Inventory x 


Status. as of 5—16— 65" attached, to ‘ 


_memorandum,, dated May 27, 1965 — 
_ there’is no: evidence of the number _ 
of failing pipes, which, if repaired, 
would, have: passed ie test: How- 


(note 27, supra), includes very. bad 


“gyro. areas under the heading of ; 


pipes rejected for rock. pockets. The - 


Board finds that gyro area concrete — 

on an undetermined number. of 

: pipes. was unconsolidated to some 
~~ extent and thus constituted a defect 
within: the meaning of Subpara- — 
graph 67. (ce) of the. ‘specifications. BOE. 
. We further find that. these uncon- 
solidated a areas were similar a or iden- = 


: 4 Mr. McLean examined pipes in Aiid aud: a 


‘Cen-Vi-Ro’: s plant. in Plainview, Texas, and jn. 
Hobbs, New Mexico, in May of 1970 (Tr. 2246). 

-He found only one pipe he. considered accept- 
able. The largest percentage. of the pipes which 


he examined were 21 and 27 inches in diameter. 

The majority of the larger size pipes he exam- 
ined had. been moved from Cen-Vi-Ro’s plant. 
He ‘left no doubt that he did not favor any 
repairs to concrete pressuré: pipe (Tr. 2246—-. 
2252, 2257, 2258, 2268, 2326). Since the stand- 
ards invoked by Mr. McLean are not consistent 
with: the contract before us, we find hig testi- - 
mony in this regard to be unpersuasive. 


& We note that the final sentence of Sub- 


. paragraph 67.e.(3). of the specifications pro-- 


vides with respect to spun pipe: “The dura- 
tion and speed of s spinning shall be sufficient 


to completely. distribute. and: thoroughly : con-. 
solidate the concrete and produce an even 
‘interior surface.” (Italics supplied. ) 
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tical to rock pockets and thus nor-- 
mally repairable in accordance with’ 


the : Concrete. Manual. 86:1: follows — 
that, to the: extent hydrostatic test: 


failures are attributable to the Bu- 
reau’s: unjustified | refusal to allow. 


permissible repairs, the test: results. 
may not be ses as indicative of 


substandard, pipe. 


“Mr. ’Peckworth, | ‘he  Skamniitied. . 
every ‘third “row of an estimated. — 
2.,000' pipes remaining in the yard at. 
‘Cén-Vi-Ro’s | plant’ at’ “Plainview, 
Texas, on January 16 and 17, 1967, ee 
testified that: concrete in gyro ‘areas 
of pipes which he examined’ was not 
drummy or blistered and ‘did: not: 
evidence excessive segregation ‘of 
aggregate” (r 98-103). He was of 
_ the opinion that the gyro areas ‘did 


not extend through the’ ‘pipe wall 


and that the: existence’ ‘of such con- 


erete did’ not’ afford a ‘reasonable 
_ basis for questioning the structural 
soundness of the pipe. He stated 


that his observations gave him a_ 
“good, fair: exaniple (sic) ‘of Pipe in| 
_ the yard” (Tr. 41, 42). See’also Tr. 
| 148-150. mts estimated gees 50 ial 


8 Photos a and AK attached to: the Govern- 
-ment’s statement of position as well as other. * 


documents prepared by the Government, Ge, 
Exhs. 146 and 5Q, char acterize ByT0 area con- 
erete as unconsolidated. 


jected large diameter -pipes. (54. inches and 
above) in the yard on June 20, 1966,. and 


1,078. small diameter. pipes. (18, through | 27 


inches in diameter). which were. rejected. under 


DC-6130 in July of, 1966 (Comparison | of Re- . 
in Pipe . ‘Yard. on 


jected. Pipe. Remaining 
- June. 20, 1966;. Bxh. 5Q;3 Comparison . of Re- 


jected. Pipe Remaining in Pipe Yard July. 1966 
The record 
does, not indicate how many, if any, of these 
pipes had been’ removed at. ‘the. time of Mr. 

Peckworth’ s visit. There were an additional 86 : 

. ‘apparently acceptable ‘but surplus pipe. in. the 
: yard in ‘December, of 1966. (Exh, 87). ‘ : 


to Total Production,. Exh, 81Q).. 


ey pea 
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cent of the rej ‘ected pipe in ‘ie yard _ 


‘should. have been. accepted or ‘re-— 


paired under the specifications: (Tr. : 
114). He testified that his examina- 


tion and determinations were ‘made 
‘in the light of the specifications and 
the ‘Concrete Manual: ‘We assume 
‘that: “repaired” ‘means’ ‘acceptable 
with repairs in accordance with os 


Concrete Manual.:’ 
- Mr. ‘Péckworth eee ehat: he 


| only’ report: made:to Cen-Vi-Ro was 


PR thatelt was a ‘pretty tough 


| project”: (Er. 152): Although we'ré= 
‘spect ‘Mr. Peckworth’s' expertise in 


the field ‘of concrete | pipe, we find — 


his: testimony as‘ to’ the: number ‘of 


acceptable: pipes or ‘which: could ‘be ~ 


thadé‘so tobe lacking in specificity 


and too general.to be of substantial 
probative value. We'think that as a _ 
minimum: Cen-Vi-Ro had an obliga- | 
tion ‘to identify ‘pipes which it con- 
sidered ‘were improperly: rejected. 88 


8 We think fiers is merit in. ‘the te 


ment’s: assertion (Brief, ‘p. 133) that Cen-Vi- 
Ro has largely: eschewed 
particular pipes which. it considers were 


improperly’ rejected, For ‘example, Mr. Murray 
_ testified:. that - after . May 18,0 1965, | he - -took 
f photographs of pipes that ‘were in dispute (Tr. 


913).3 yet, no proffer of. any. such photographs 
was..made. at. the hearing. Further, Reject, 


Certifications, ‘slips signed by representatives 


of. the Bureau and” Cen-Vi-Ro (Exh. 121), 
which- identify. particular. ‘pipes, , state the Bu- 
reau’s. Teasons for, rejection and Cen-Vi-Ro’ Ss. 


: “. eomments thereon; ‘were largely discontinued 
8T Tr, 4.0, There. were a total of 1, 670 re- : 


after June. of 1965. (Tr 623), even though. it 


would “seem that these slips were a-ready 
means, of. documenting. the, -Bureau’s alleged 


improper. inspection | practices. Our’, examina- 
tion af the approximately 365: slips identifying — 


” particular pipes under. DC~6000 indicates that 


in. the. great Majority. of: instances. Cen-Vi-Ro’s 


_ representatives : agreed. -with. the. action, taken 
and, that. disagreement:. Was: over whether. a 


leaking. pipe would. heal-or. whether a defective 
or damaged pipe was. repairable.. We note. that. 
a few of the slips. are dated -in early..April — 
1966.., We. also.. note that. 131. of .the reject 


slips are: dated. ey 4, 1965, -and. listed, es 
Cue rejects, Soraya 


identification. . of ed 


was: real “Or: moré: 


ra - APPEALS oF CEN-VI-RO. OF 
ake 4 FR | Bepreaey 1978 


There 4 1s also. a, question. of Gen-Vi- 
Ro’s capability and willingness to 


me satisfactorily | repair ‘pipes, » assum- | 
ing: the pipes were repairable j in ac- : 


cordance. with the: Manual.® 


Dr. ‘Raymond E. Davis tanned _ 
a total of 226 pipes. selected ran-_ 
domly ‘which remained in the yard 


it Cen-Vi-Ro’s plant in Plainview, 


| Texas, during the period March 20— 


25, 1967.°° The record. does not indi- 
cate the numbér of pipes inthe yard 


at this time. ‘Dr. Davis supported . 
Mr. -Peckworth’s ‘testimony ‘that. 


| gyto area concrete was not: drummy, 


blistered: and did not evidence | ex- | 


cessive. ‘segregation of aggregate 


| (Deposition, ‘pp: 9, 10). He testified - 
that the existence of such conerete 
would not appreciably affect: the - 
| ability of the pipe to. withstand i in- 


ternal hydrostatic . pressure or to 


_ withstand: external loads’ produced | 
by backfill (Deposition, p. 11).. He 
| characterized gyro area concrete as 


_ shown on a photo (photo Y, at- 
tached to. Statement of ‘Position, 


which: ‘the Government. states is 


= typical)’ as a very minor, defect 
| (Deposition, pp. 76, 77). He recog- 


nized, however, that the ¢ area at. the | 


| sinfate’ was not completely consoli- 


dated. and. stated that, if: the area — 


eee al 


ee 





me © Mr, . “Franklin testified nae the. ern “of = 
; repairs: ‘as compared with the: cost: of. 2 new. 
pipe and. scheduling, 4. Gey | 
_. particular pipes:.in - point., Of. time, were all - 
considered : ‘in. sdcfermining whether to. ‘under-"- 


-_ take-repair (Tr. 545, 546). ees 
90 Deposition, pp. 3, 4. Dr. Davis: ‘testified 


te, that. his examination.and. determinations ‘were — 

made: after: a study. of the specifications. and: . 

other: documents bearing.on:the acceptance and _ 
_. rejection ‘of-pipe: and. in--accordance’ with. the. 

: specifications and concrete manuals:-(2d.)s5 ky 


| of. Position), 
the pipe or chip out. the “popeorn” | 
and replace | it with a. auelty, baa 7 


; a ot Deposition, D.. “78; 
Davis’ Comments on Pipe in: Plainview, Texas, 


» the: necessity. for _ 


TEXAS, BC: — ae pepe 


(photo AA, ‘attached to. Siataiient 
‘he would hydrotest 


(Deposition, 5 pp. a 7, 78). 


We. ‘think ‘it: evident. ‘that ‘Dr. 
Davis’ conclusion ) 
conereté. was a. very “minor ‘defect 


rested on the premise. that the “un: | 
: consolidated’ area was. shallow’ and 


that the reinforcing | steel was. COV 


ered, ‘for. he: indicated that if the 
| “popcorn” . area ‘extended through 
? the pipe wall; he would, reject. the 
pipe. He. stated that the unconsoli- | 


dated area would be worse’ or more 


| pronounced on. the. otitside. of” the 


pipe.. Although | he testified that he . 


did 1iot.see. any. ‘pipes where the un: 


consolidated area, ‘extended through 


the: pipe wall, he considered that 17 


of the 23 pipes-he- examined ‘which i 
were rejected _ for. gyro area, con- 


-erete were properly Te} jected.%. ‘Dr. - 


Davis considered that five. of the. re- 


. maining SIX ‘pipes were acceptable 7 
_as is or. with some repairs and that _ 
one pipe ‘with: gyro area concrete 
should be. hydrostatically tested,‘ is | 


“Summary. of! “Prof. “ 


Exh..: 2. of, Deposition. , The. Government: ques- 


tions. whether this exhibit is . included in. the 
“record » (Brief, ‘Dp. 122). We think; it - obvious 
. that a necessary. concomitant of the admission . 
- of the Deposition (Dr. 395, $90), is. the. admis-. 
- sion of any: attached exhibits... 


98 The.. validity. of. Dr. Davis’ “conclusions. is . 
weakened. by the. fact. that only. 58 of. the 111 
pipes. he. considered . acceptable, as is, or. with 
‘some - repairs,.. were identified in’. response: to. 


- Government. interrogatories. (Bxh. (124). ‘The 


Government’s reasons-for the rejection of: these - 


pipes are.set.forth on. a. schedule: (Bxh,.154); - 


This schedule: includes only. two pipes. rejected 


for: gyro:.areas; of, which. one -is. indicated. to 
-have,-failed two,:hydrostatic..tests«(Final.In- 
ventory: of: Rejected Pipe, Bxh. 152,. Du. BO), . 

and the. other is ; listed: as.a Cen-Vi-Ro reject. 


that gyro ‘area 
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The Board finds that. ape ie ° 
dated areas on the great, majority 
of pipes. rejected for gyro area con- 
: crete. did. not. extend. through the. 
pipe wall. We further find that the 
7 Bureau did, In fact, restrict repairs _ 
to gyro area. concrete, which was 
normally repairable as rock pock- 
- ets in accordance. with the Concrete 
| Manual. ae We find that. unconsoli- 
dated | areas . on an undetermined 
| number of: pipes with gyTo area con- 
; crete were so substantial as to jus- 
> tify their rejection notwithstanding . 
‘that the Concrete Manual does not” 
place any size or depth limits on the a 
a repair of rock pockets. ee 
ie manufactured on the 
= 20- -foot spinner. Were rej jected for 
— rock pockets prior to the ‘May 15S 
“inventory, (Exh. 59). It. appears ; 


Ten pipes. m 


7 that. approximately 19° pipes were 


- rej jected outright for bad , gyro areas — 
during the May 15 inventory (tab- “ 
ulation. attached to memorandum, 


- % Note 88, 


‘D.-15, Vol. IV, Exh. 40). 


_ DECISIONS ‘OF THE DEPARTMENT. oF THE: INTERIOR | 


aupre.. Although - the ‘Bureau : 
agreed: to consider _ allowing . the. repair of 
“minor. Zyro’ ring” areas’? after, as well as .. 
'. - before,” ‘hydrostatic: testing (Inspectors Daily — 
~ Report,. dated - July 9, “1965 5. ‘memorandum - of 
Bureau Meeting, dated J uly 9, 19 65, Cen-Vi-Ro’ 
Correspondence), there is no. evidence. that... 
> any ‘significant repairs “to” ‘gyro ring “areas — 
.. Were ever allowéd after May Of 1965. ‘It is 
~ elear that Bureau representatives’ from Denver 
did not favor any repair to gyro. areas (Inspec-_ i 
tors Daily. Report of J uly 22, 1965). ‘The chief - 
- plant: inspector’s.” ‘memorandum of March 381; 
| 1966: (note. 29, supra); did allow leakage at. 
_ gyro. ring areas on. hydrostatic tests to be. 
 eured if: it. could. be. accomplished | by - repair - 
- of a “small area.”."There is no evidence of _ 
the area regarded as’ “small” or the number 
of such pipes. We note that: a Reject Certifica- 
tion (note 88, ‘gupra)’ states that- one: pipe | 
“2 (72A25K20, No. 5D, mfg. (8-11-66) : leaked on. 
oo, hydrostatic test, was repaired, passed. the test . 
and. accepted. There is” evidence and: we. find 
that gyro areas: in excess of one square-foot 
_ were considered not repairable by: the Bureau | 
(Photo 5208,. pe 101, Vol. i, and: photo 8622, 


ea May of, 1965, note. aT, supr a). 
| An ‘additional. 404. “pipes were | - 
- marked for special hydrostatic tests . 
of. which approximately. 267 were 
for bad. gyro. areas. Of these 404 


pipes, 102. had been previously: ‘ac 


cepted . (tabulation enclosed with 
Special Report, dated May 21, 1968. 5 

note 24, supra). The tabulation. con- 
tains, headings. reflecting. that. the 


404 pipes. required special hydro- | 


| tests to, determine acceptability. 98 
An. explanatory. ‘note states. that, 


almost. all of the 102 previously ac- 


cepted | pipes were marked for spe- e 


cial chydro because. of. gyro. ring 


| areas, The Board finds that this. ref- —_ 
-erence is to 94, of the previously. ac- 
cepted pipes which - were. manufac-_ , 
‘tured on the 20- foot spinner. Prima 
facie these 94 pipes ‘complied with — 
contract. requirements. AL total cs ee 
102. pipes. previously rejected for.* - 
@yro area, concrete. were. accepted : 


during the reclaim program (Sum- 


“mary. of ‘Pipe. Units sale a 
. Exh, 146). 


. The Summary: - purportedly.» rep- _ 


. resents the disposition of all pipes. o 
| rejected during the May 15 inven- 
tory. which were subsequently ace 
- cepted.’ 95. Although ¥ we have found _ 


Od i This. eupporte: Cen-Vi-Ro’ g ae dad fe 
‘some pipes were: neither: accepted nor rejected, 
but were placed in limbo and that: contrary to. 
the contract, the Bureau: substituted . hydro- 

 gtatie tests as. determinative: of acceptability a 
‘(Notice of Appeal, p. 29; Tr. 350). We note, 

however, that Dr.. Davis apparently considered — 

~ the. acceptability : ‘of at least. one ‘pipe with ¢ he 
gyro. area -eonerete to be. sufficiently - doubtful 
as to require the issue to be determined: by 

a hydrostatic test.” a, 

Spy, 2135; 

- Rejected in. the May. 15, 1965. Inventory,” _ 

. App’s: Exh, C: This summary ‘was ea 


Paonia: of Pipes Initially 


included in. the. appeal file as Wxhibit 92..1t. 
_ Was. among: the. documents expunged: on’ a —— 


“180 oe 
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that } pipes ailea for special hydro | 


dn the May 1B inventory were not 
listed’ as rejects in the tabulations 
: resulting from that inventory (note 
, 28, supra), ‘itis obvious that at least 
83° pipes. marked for special hydro 


_-beciiuse of gyro areas were listed as 


- reclaims of prior rejects. Since 267 


pipes, including 94 previously ac- 


cepted pipes, were marked for spe- 
eal hydro because: of gyro. areas 
_ during the May 15 inventory, it is 
- possible that Tany — of the previ- 
ously accepted ‘pipes were not in- 


~ eluded in the 102 gyro t area reclaims. 


‘We note that one pipe (66AB50X- 


+ 20, No. 9 ON, mfg. 4/5/65). contains 


a notation that the “AOK” was re- 
~ moved. for ‘special hydro and that 
' the caption. under the photo states 
it leaked at the spigot gyro ring 


area when tested on May 26, 1965 
; (p. 2. Vol. I, Esk. 40). This pipe is. 


Mneludéd | in the Final Inyentory of 


Rejected Pipe (Exh. 152, p. 82). It 


is probable that this is one of the 
previously accepted pipes which was 
marked for special hydro. during 
- the: May 15 inventory. There is no 


? other evidence that any of. the re- | 


4 maining” 93° “previously accepted 


pipes were ‘included i in, final. rejects | 


for’ gyro areas. “Under the circum- 
stances,” we’ “infer that the 102 re- 


_ claims . of, pipes evidencing gyro 
area’ concrete included 93 of the: 
pr only, accepted. PIER which 


lent! ’s motion: (aiote 2) “eupr “) and was. ‘offered 


. at the hearing by” appellant, and accepted in 


: evidence without’ objection. from the. Govern- 
anene, (te ue oe 


497-456-783 


were marked for special hydro. dur- as 
Ing’ ‘the May 15 inventory. 
There were a total of 929 ‘final | 

‘rej ects for unconsolidated gyro area 


concrete, exclusive of any rejects for 


this reason in 175 pipes which were a 
disposed of : prior to. June 20, 1966.97 


Forty-two of the. final rejects” for 


gyro areas were manufactured sub- 
‘sequent to May 15, 1965: It might be... 
supposed that the number of rejec- 


tions for structural reasons notwith- 


standing that’ the pipes. passed, hy- : = 
‘drostatic tests (note 81, supra) is44 


(the difference batwéen the 229 final 


rejects for unconsolidated . ‘gyro 3 - 
areas and 185, ‘the number indicated. a 


as failing special hhydros) | (Exh. 7 
64). However, the number rejected 


for this reason is almost certainly 


substantially less, since we find only ; 


* An. inference is. a. To stent deduction or 
conclusion from an established. fact. 21 Words 
and Phrases, Inference; It is. recognized. that 


the fact that. the majority of these reclaim 
pipes were accepted during the period Feb- .- 
, ruary. through. May 1966 (Hxh. 146), eould 


lead to an inference, that. most of these pipes 


were. repaired. However, such an inference is ‘ 


not supported . by the, chief. ‘plant. Inspector’s 


- memorandum of. March. 81,. (1966. (note . 29, y 
In addition, we. think this delay in 


SUpre).. 
acceptance could be -explained-.as -well. by 


congestion of the - test. stands... We are also - 
influenced by the fact. that. substantial Tepairs: 


to gyro.areas were not: allowed after wee 13, 


1965. . 


Exh. 5Q.. Although - the. numbers. oe final 


. rejects for various reasons are. stated. in. ‘abso-. 
lute terms, our ‘examination of the. “Final — 


Inventory, of Rejected Pipe” (Exh,- 152). indi- 


cates. that quite frequently. more: than, one 


reason was given. for rejection. We count a 


total. of 215. rejects. for. unconsolidated. gyro. " 


areas in ‘this. inventory based on: the ‘more Or. 


_ less arbitrary. assumption ‘that where multiple 


reasons. for rejection. are given, the. first. repre- 
sents the primary reason for. rejection. Bighty- Sa 


~ one of. these. pipes. are indicated to Aeve failed. 
‘hydrostatic tests. baat 
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eight pipes rejected for gyro Cos 


; ‘which are. indicated to have passed 


7 hydrostatic tests’ in the Final: In- 
ventory of Rejected ‘Pipe | (Exh. 


152) (whieh by our count contains 
Eaircels pipes). Only" one of these re- 
| jected pipes “(72A25X20, No. 6N, 
mfg. 11-10-65) was produced s ‘sub- 
sequent to July 1965.°% 
Cen- Vi-Ro asserts that this reason 
for) rej jection is specious and was ad- 


vanced so belatedly. (it appears to. 
have. been clearly articulated for the 
first time in the project. engineer’s 


letter of May 31, 1966, note. ‘81, 
supra). that’ Cen- Vi- Ro was unable 
to refute it. Mr. Lincoln testified 
that the reason. pipes with gyro area 
-concreté were rejected even though 
the pipes passed. hydrostatic tests 
was the requirement. of the speci- 
fications that concrete be uniform 
throughout the pipe ( Tr. 1948). 
We find a requirement. for uni- 


| formity i in the composition and con- 


98 Pape 43, Final Inventory of Rejected 
Pipe, Exh. 152. A photo of this pipe indicates 
that it was rejected for an unapproved repair 
“on April 18, 1966, notwithstanding that it 
passed the hydrostatic test (pp. 23, 1138, Vol. 


II, Exh. 40). It appears.that the unapproved 


repair exceeded one square foot in area. 

- There can. be no doubt ‘that the rejection 
of pipes with gyro area concrete notwithstand- 
ing the pipes passed the hydrostatic ‘test Tep- 


resented a change in the Bureau’s position. At. 
a meeting on May 26, 1965, Cen-Vi-Ro repre-. 


sentatives were. advised that the “404 pipes 
marked for special hydro during the: May: 15 
{nventory (of which we have found approxti- 


mately: 267 were for gyro areas) would be 
accepted if the pipes. passed the ‘hydrostatic 


~ test. (memorandum, dated May 27, 1965, note 
27, supra; Tr. 1708, Travel Report of RB. aC 
Borden, dated June 9. 1965, Exh. 23). 

- Thomas is: quoted as saying ‘that if vipss 
passed the hydrostatic test,’ the Bureau had 


no basis for rejection for lack of consolidation | 


(p. 10, Notes on Meeting of July 24. 1965. 


note 46, supra). This position would seem to. 
be implicit in paragraph. 5 of the. resident 


engineer's memorandum of May 24, 1965. 


DECISIONS. OF | THE DEPARTMENT. OF THE INFERIOR 


ples. Mr. 


TBO laa 


‘sistency. of thee gonerete as - dis- 
charged from the mixer . (Subpar. 
67.e.(1)), but no requirement for 
uniformity of concrete in the pipe. 
‘Indeed, Dr. Davis testified that con- 
crete was. ‘such a heterogenous ma- 
: terial that you could not make a 

6 x 12-inch cylinder which was uni- 
form. throughout with. the greatest 
of skill (Deposition, p. 58). 


As we have seen, Mr. Peckworth : 


was of the opinion that. gyro area 
concrete did not afford a reasonable 
basis for questioning the soundness - 
of the pipe.*? Dr. Davis was also of | 


the opinion that gyro area concrete 


would not. appreciably | affect the 


ability of the pipe to carry an exter- 
nal load produced ‘by backfill (De- 
position, p..11). However, when | 
asked, Mr. Peckworth quickly. dis- “ 


. eldiméd any assumption that gyro 


area concrete was as. strong as con- 


crete in the remainder of the pipe 


and Dr. Davis had no doubt that at 
least some gyro area, concrete was. 
the weaker (Tr. 108; ; Deposition D. 
11). There is no cen that Cen-_ 
Vi-Ro experienced | any. difficulty | 
in complying . with compressive . 
strength requirements which were 
determined by tests on eylinders 


‘made from the concrete used in pipe 
; manufacture in accordance with. 


100 Tp, 102, 103. He asserted that if there 


Was any real question of structural compe- 


tence, it would be a simple matter to take. 
a core sample and test it. While the Bureau 
took core samples of gyro areas (core photo F, 


~ attached to Statement of. Position, IBCA-718-. 
5-68 ; Inspectors Daily Report, ‘dated Novem-. #4 


ber 8. and 11, 1965),. there. is: no evidence. | 
of compressive: strength tests. on these sam- ~ 
Lincoln denied knowledge of. any 
such tests (Tr. 1948, 1949). Apparently the 


Buréau would not have regarded such tests, 7 


as zePresentatives (Tr. 1104, 1406). 


<2 on go e APPEALS ‘OF CEN-VI-RO. OF ¢ DEXAS, INC. 
ayes ke | | February 7, 1973 a eae erie Gace 


: Sie oh 67. ay ane 1 (4) of 


the specifications, The- Proje ject engi- 
cneer testified that the p.s.i. of Cen- 
Vi-Ro. pipe -was always. excellent 


(Tr 2079). There is. no. evidence © 
‘that any of these. pipes were struc- . 
turally. weak. and: did not. comply. 
- with the compressive strength | re-— 


- quirements of the specifications. The 


record. will not support a. finding ; 
7 that, any pipes, with ‘gyro. area con-- 


‘crete. which passed. hydrostatic tests 
would not, support. the. weight of the 


"a backfill with superimposed loads. . 
= DE: Davis testified that the hydro- 


, - static test tends to show. the tensile | 
strength: of: the pipe. (Deposition, © 
_p..64). -There i is an implication -(let- _ 
ter of May 31, 1966, note 81, supra), 

but no. persuasive. evidence, that wn: 
| consolidated areas on these pipes ex- _ 


tended. into. or. beyond. reinforcing 


E steel when chipped out for repair.4?? 
; ~The Government. asserts that even. 
= if defects. such. as. ‘unconsolidated | 


-. gyro area concrete are normally re- 


~ thus the Bureau’s restrictions on 
otherwise allowable. repairs were 


~ fully justified. The: Government’s 
-. position is based on the provision. 
“But re+ 
pairs should. not be permitted when | 


of the Concrete: Manual: 


101 The. ‘record reveals. anges on ‘one ace. 


pipe (66A75 No. 11N, mfg. 4/19/65), the un- 
consolidated. area extended: into: and beyond 


reinforcing steel to .a depth in-excess- of two a 


inckes: after being chipped. (photos: 3704, 8705; 


Voi. I,.p..56, Exh,.40). This photo. supports 


‘our finding (note 93, supra) that gyro areas 


in. excess of: one sanare: foot: were. comeinene’ 


not repairable. 


the.’ word | 
Manual. . 


; the imperfections'o or: demas hee 
result of a.continuing failure to take 
known correctiveiaction to eliminate. — 
_ the. cause.of: the: imperfections or _ 
damage.” We must. analyze the rec- 


ord in. terms. of.the causes of gyro 


area. concrete .and the number, of 
“such. defects. The Government fur-. 

ther asserts that:if the contractor B, 

ultimately. finds. Or: discovers’ ‘core | 
-rective, measures to. eliminate. a. par- : 

_ ticular defect there.is.a-known cor- 
-rective action.for:that ‘particular 
~ defect. The immediate problem 
with. the Government’s position is — 
that the quoted sentence would have — 


the same ‘meaning: if - the word .— 
“nown”. were. -eliminated__ “there- 


from. We : are: not at. liberty: to. read 
out» of the See 


: “known” 


It-is: ae cpeesto that the Gon 


eramnetitle: reading of the: Manual. | 
gives little or. no. meaning tothe 

“continuing - failure.” The — 

language “continuing failure to take | 

_ pairable| in accordance with. the. 

Concrete Manual, Cen-Vi-Ro failed © 
to take known corrective action and — 


‘words © 


known. corrective action”; could: be » 
construed as. implying a willful fail- 


~ ure: to: take. reasonable | corrective — 
_ measures. There is evidence. that the | 

Bureau construed the. quoted phrase 7 
as’ justifying the refusal to permit. 
Tepair:. where the: defects. are at- 
; tributable to the contractor’ s s lack of ae 


108. “For this. sageeiod it relies 
principally on ‘the testimony - of Mr... Peck-. 


worth (Tr. 291). We do not: find. his | ‘testi- - 
_ Miony.as clear cut as the Government would. ot, 
- have -:us believe..since' be answered in the  - 
'. negative. when asked: if: there. was a:known «..:... 
corrective: action: for: every. type of concrete. - i See, 


pipe’ “problem. and’ his affirmative: answer -was. 
in response to. a aeleanae that: ae not conta 


, the: wmord. sno wn." Peat Ee oats 


: - ‘ quality eonttiol: 103. FT owever, 1 an ra fh o 
© “that a® -réasonable- a interpretati aa 


| ; } would: ‘permit the re} jection of other- 
wise’ tepairable: pipes: ifthe defects 
‘are Shown to! be attributable to the 


- -contractor’s continued or prolonged - 
implement» ‘measures — 
‘nvhich it’ knows or: as-a reasonably | 


failure > to» 


_-gkilled°contractor should know will 
“overcome the particular defect.2°* 


», There ‘is: general agreement. sind | 
- Can-Vi- Ro admits that the gyro. 
Ting ‘phenomena was attributable'to 


ay dampening « of vibration at: points 
‘where the gyro. rings encircled: the 


forms 3 in which the: ‘pipes were pro- 
duced (Tr. 223,294, 468, 469, 1130, © 
4854, 1855; Notice of Appeal, pp. 
eC 15). ‘Mr. Franklin admitted that — 
hae ‘increasing vibration: was one of the 
things you think about and do'to- 
eliminate rock pockets in concrete. 
ay pipe (Tr. 629). He: asserted. that the — 
dampening:of vibration asthe cause , 
of. gyro: area. concrete was. discov- 
a ered ‘sometime - during the period 
Ja anuary through. June of 1965:°(Tr. 
469, 618)... “He. also‘ admitted..that 
wee from the inception of: production he | 
5 As considered there could be a . dampen- . 


eee Mr. Ryland of the Bareaw’ | ‘Denver office En 
ig: quoted as saying that the: Bureau didnot - 


intend to allow: repair of major;defects which 
were. the result of lack of quality - 


fications for ‘Reinforced Concrete” Préssure 
Pipe (App’s Exh. Q) which expressly em- 


powers: ‘the contracting: officer to suspend-the . 


-aeceptance of repairedpipes.if proper. quality 
control. procedures are not being maintained. 
: 104 What evidence there is of: the. Bureau’s 
‘interpretation of the phrase prior to the May 


. 13: letter: indicates that threats to. reject.pipes ~ 


. for: failure. to ~ tale: ‘known: corrective -action 


were: made only: when: the Bureau: ‘considered. 


* the: remedy to: be: clear. : (Inspectors: Daily: ‘Re- 


“>. port, dated January 1, 1965; memorandum, | 
ae dated: February 18, 1965, note 45, ‘supe a). vee 


: | DECISIONS OF, THE ‘DEPARTMENT OF THE INTERIOR 


control’ 
(py 5;: Notes on ‘Meeting, note 46, supra). Of. . 
‘Paragraph 13 of the. Bureau’ Ss “Standard. Speci- 


180 LD. 


ing 7 oroblen aad a possible Si ‘tor. 


“vibration ‘ ‘isolation’ Air. 618). “He 
testified: that’ vibrators. were added. 
to the 20-foot’spinner and vibrators — 
were moved in an effort to cope with © 
“the: gyro‘ ring problem: Cli: 615). 

‘However, it appears that some of 


the experimentation with the vibra- 


tors was In-an effort to, solve leer | 
defect (105 | 


In any event, Cen-Vi-Ro operated 


: for the period. Ji lanuary 21 to July 8, 
1965, with the’ two vibrators ad) a- 
cent, to the: gyro tings: (there were 
Six vibrators on the 20-foot spinner) Me 
- jnactivyated.2°° Mr. Lincoln testified _ 
- that extra-large: heavy- -duty’ vibra- 
tors were installed ‘adjacent to the — 
“gyro rings’ on November 18, 1965, 
and that gyro area concrete was not ~ 
a ‘significant ‘problem: ‘thereafter ’ 


(ER "1864). ‘However, there is No 


evidence’ that’ pipes with gyro, aréa | 


concrete were manufactured i in ‘sig- 


3 ‘nificant | quantities ‘after’ J uly oF ; 
| 1965" (Exh. 5Q), and “Mr. Franklin : 


_ 105 For "example, ‘fallouts were. at one time. 


‘attributed to excessive vibration. being trans- ane 
-Initted: to ‘the form’ through “the gyro rings 
we (Inspectors Daily Reports, dated June 8.and9,- - 
- 1964). 
. July. 14,. 1964,* which indicates fallouts were © 
then attributed to rubber cushions: at the gyro 
‘yings - absorbing vibration ‘and — ‘states. ‘that 
_ these: cushions. were being removed: is 


‘See -also’ Inspectors Daily ‘Report, ‘dated 


x, 286 Dr, 1868, 1864; An Inspectors Daily Re- 

port, dated: January 21, 1965, ‘states Cen-Vi-Ro. 
was using: four rather than’ six’ vibrators ‘on 
66-inch pipe, ‘The report indicates that failure 


. to: usé these vibrators’ was the’ ‘probable. cause. 


of unconsolidated concrete in gyro. areas, Mr. 


‘Lincoln.’ testified: that: pipes ‘with: gyro aren 


concrete. seemed ‘more: numerous ‘during this 
period. The: Bureau's: figures indicate: that final 


_Tejects for gyro-area’ conerete totaled nine or 


approximately. 0.9%: of pipe production: in 


December 1964, ‘nine or: approximately. 0.6% + 


in January 1965, 225 14. and 15 or ‘slightly: in 


excess’ of 1%’ ‘during ‘the’ months February 


through April, respectively, two’ or’ ‘approxi- - ) 


: mately 0. 2%. in ‘May, eight or approximately = 7 


201 ae ee = APPEALS" OF ‘CEN-VI-RO OF TEXAS,’ 
ee ey hy eee Menary TOS a: 
- insisted’ et other tao. sith. as. 
experience of. the machine operator: t 
contributed to. the solution of the. i 
problem.1”. ‘On. this: -eviderice -we° 
—would:not: be. warranted i In: adopting - 
the Governnient’s theory. that: in-- 
~-stallation.. of the. larger. vibrators. 
~ constituted the sole solution to. gyno: 


concrete.15 


-Nevertheless, it cannot on denied 2 
that there is a known corrective ac 
tion for factors such-as experience 
a of machine. operators and j in view of 
Mr. Franklin’ S. testimony that in- 
creasing - vibration. is one. of. the. z 
ee normally. done to climinate 


; McLean testified ° that: it was very common - 
-when: establishing a. new’ plant. for: the manu- > . 
facture of concrete. or steel. pipe to have. a 

-2- or 3:month period elapse before a ‘satisfac: 
. tory product - ‘was-produced: (Tr. -2276, 2277). - 


iv Tr. 618,. 619, We note that after his: visit 


to the plant in.“ May ‘of’ 1965, Mr. ‘Borden’ re- 
_ ported’ that. accurate ‘machining ® and: proper: 
| maintenance. of. gyro rings. had minimized gyro | 
‘area concrete, Cake: Report, Gated June st 


1965, Hxh, 23). 


. ee In addition to: the. testimony. of Mi. Lin: 
- coln: ‘referred: to: above, guestions of ‘Govern- * 

-ment counsel. focused ‘on’ the November 18, - 
1965,. date. (Er. 617,. 618). “The date larger. 


vibrators: were installed is’ stated: ‘as Septem- 


ber. of 1965°in.a , chronology. appended. to. 


| Centex- I Production Quality. Graph (xh. TB). 
\ We think: it’ significant, however, that: Inspec’ 


Heport, dated sh baa 4, 7 1965). 


Rejects: ‘Thru 10-17-64” . 
list any rejects’ -for: gyro. areas, ‘and’ contains: 
only 44 Tejections for . miscellaneous | Teasons ‘3. 
of which only: 20 were ‘manufactured. on. the - a ae 
_20-foot spinner, Cen-Vi-Ro-was aware'as early: OF eh 
as JS. uly 8, 1964, that. some.pipes leaked at the... 
gyro ring areas on hydrostatic, test (Inspec- ee 
tors - Daily: ‘Report;. dated. July” 8, 1964). ‘The © ese 
a, “record: reflects. that Cen-Vi-Re. was: tmanufac-'» . 
~ turing | ‘pipes With the ‘gyro ‘ring. ‘vibrators 
- tors: Daily - -Reports do. not mention -£YTO area | 
concrete as.a problem after July of 1965, that 
the: installation of larger . vibrators on DC 
6130. production ‘on -an: experimental basis’ 
“Was contemplated in. early. August. and that: 
Cen-Vi- -Ro representatives ‘are : quoted . as say-.. 
_ Ing. that larger, vibrators would. be: installed: 
on the 20-foot spinner if the experiment in-. ~ 
¢ dicated they were. warranted, Inspectors’ Daily - 


: defects,’ 


mm ae - 


“rook: pockeis cad ae i veda 
there-was a. possibility ofadampen-: 
ing of. the vibration. problem. from: 
the: beginning, we find that, Cen-Vi-- 
Ro.is chargeable: with knowledge offs 
corrective. action. for gyre area-con>’ 
erete.t°? we also conclude that:the’ 
‘production. of: significant: numbers - al 
ct of pipes: with. unconsolidated - gyro. oe 
areas — continued .. for a- sufficient”. ne 
~ period. of time to find: that. Cen-Vi- 
- Ro continually failed to takeknown. ~ 
corrective action to reduce-or elim: : eee 
| inate, gyro. area conerete. 110: — ae oe 
Final rejects for: ‘gyro: area’ con | 
_crete manufactured: after J uly. Ob. 2! 
1965: did:not“exceed 15 .(Exh. 5Q).. 


: 0. 6%: in. June and. ‘17 or in’ excess - of: 1%. coe 
July 1965. (xh. 5Q). There are an additional. ve 
22 final. rejécts for gyro area concrete.-with © 
dates of manufacture illegible which, the Goy-._- 
ernment nevertheless attributés to the ‘period 
. prior to “May 15; ‘1965. We: think: we are justi-~ 


As we have’ noted ‘above, there‘is no! 2 
evidence that gyro area concrete was _ 
a ‘significant problem after J uly. ‘Of 
1965: Messrs. ‘Rippon and’ “Crane _ 


— fied in excluding. the. first three months. of: “ 
production (June, ‘July™ and’ “August 1964), Me 

. when 100. of. the 229. final. rejects. for gyro: ‘area © 
_ concrete. were -Imanufactured, because . Mr. 


readily admitted that the quality of | 


pipes improved substantially. after. 
May of 1965 (Pee 1758, 2006 ; Travel 


‘108 We have’ not “overlooked: Mr. “Pranklin’s tinoy 


- testimony that: there ‘were so many ‘strange °° _ 
. conditions in concrete: ‘pipe ‘that you: could :not: - ae 
state ‘there was a knowt - corrective. action a 
. for: rock. pockets: COT, 628, 629): atts eh es 
0 While we recognize. that .a’ “Summary ob 
(Exh. 8) does ‘not... 


Ride La 


not working properly an late. as July 10, 1965" 


_ (Inspectors. Daily Report of even date; p: 10, 

Notes on.. Meeting,.. . 
these: circumstances; WE, eonclude: that rates”. : 

. of. final rejects.: (note: 106, supra). takensasi. |. 

knowledge: of which: Cen-Vi- Ro can. | 

: hardly: be heard to deny,:supports, if mot coms): 
pels,.‘our finding ‘ofa continued or prolonged’: . | 

failure. to take known, corrective action: torre-"3 * 

; duce or eliminate syTo area, concrete. 


note : 46, supra)... 


‘Un der Pik ot a 


3 OB, supra), 
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— Heport,. daeade tebe: 1 1968; 7 
_ Exh. 29): Nevertheless, the criteria 
- for pipe repair in the: May 18 letter, ; 
and by: implication” the - May: OA... 
memorandum, were: ‘affirmed i in let- + 
_ ters‘from the project « engineer dated: 
? May 9° (Exh. 5N, p: 26), and. “May 
81, 1966 “(note 81, supra), even” 
e5 though the former letter. expressly | 
stated that pipe of good quality. was | 
ro then. being mantfachirréd: Be a, ae 
Boe WIS Rippon testified that themore _ 
Wh numerous the’: ‘repairs, the more 
likely it was that pipes would not be 
adequately ‘repaired (Tr. 1736). It: 
_- should. be obvious that: the Bureau 
could: not pr operly refuse to allow 
repairs. permitted by the: contract * 
_ upon,;the. ground: that pipes might: 
not be, adequately repaired. We find _ 
- that.the Bureau was not justified i in 
reste refusing to. permit. repairs to gyro. 
-areas. which’ were: normally allow- 
- able.in accordance with the Concrete . 
Manual after J ruly. of 1965 when the - 
incidence of pipes with such defects — 
- . had been reduced” to. -meeizible, 
a7 “numbers. as 
ao on addition +6: fhe: 7 2. inch pipe 
a which was rejected for an: unap-— 
. proved repair notwithstanding that - 
it passed: the hydrostatic test (note. 
oe we have identified 12 
other pipes. rejected for gyro areas: 
which were manufactured” ‘subse-_ 
_ quent to: July 31,1965 (Exh. 152). 
: Seven of these ae are 66 inches 


r ant ‘The arated: ‘onanes ‘etter’ of May 9, = 
1966, which was written ‘in response: to Cen- — 
7 Vi-Ro’s protest: of ‘April’ 18, ‘1966 = ‘(Eixh, 31), is 
. states the assumption that pipes: referred to - . 
. dn-the protest were: manufactured. in the early. 
ae: stages: of production, However, Cen-Vi-Ro’s re- - 
ates ply: of. May 20, 1966 (Exh, 82) makes it clear” 
are | lated curr ent. F production was ee involved; 
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arr five are 72, inches in eieten - 
One of these pipes (66A.75, No. 16D, 
mig. 1-13-66), although. tested for | 


gyro areas, appears to have’ actually” 


been rejected: for a damaged. Spigot 

_ gasket groove. . (Reject. ‘Certifica- 
_tions, ‘Exh. 121; p. 80, Vol II, Exh. — 
40). The other. four: 66-inch pipes 
are all indicated to have failed more 
than one hydrostatic test, Three of — 
the 72-inch pipes are listed as hav- . 


ing failed hydrostatic: tests. - 
One of the pipes indicated tohave 


failed: two hydrostatic tests: ( ge i? 


100, No. 13D, mfg. 9-30-65) i 


among the pipes considered ncioapte = 
able by Dr. Davis (Exh. 154). ‘Cen- 
‘Vi-Ro has. established prima facie -— 
that this pipe was properly repair- _ 
able in-accordance with.the Con- ~ 


crete Manual. The Government: has 


made no attempt to demonstrate e 
7 that the contrary.is true. are 


The Bureau did not pichibit: “dll : 


: repairs to. gyro areas, ‘but only those. - 
where the defective concrete could 
‘not’be removed. by “shallow excava-. 
tion.” There is no evidence that any 
-of these. pipes, ineluding the one. 


identified. by. Dr. Davis, had been | 


repaired prior to conducting thetest — 
or retests. ‘We conclude: that ‘the 
pipes referred to above as having 


failed hydrostatic. tests were not re-.. 


_ paired. We further conclude that — 
_ these pipes which. were hydrostati- 
* cally tested were not obviously so. 
~ defective that they would not: pass | 
the test or that they needed repair. — 
‘This would seem to’ be: especially 
true as to unrepaired pipes which. — 
were tested. more than once since | 
_ they: must. have been considered | to : 
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: have a ‘séaaonable étisres of healing 
when retested. It is therefore un-— 
likely’ that the Bureaw’ S refusal to 
permit substantial. repairs to gyro. 
areas contributed to the above fail- 


ures. Nevertheless, we have found 


that the Bureau improperly re- 
stricted repairs to gyro area con- 
crete after July 31, 1965. In the 
nature of a jury verdict we. con- 


clude that one 66-inch aid one 72- 


inch pipe, in addition to the 72-inch : 
pipe identified by Dr. Davis, would 
have passed the test if substantial 
repairs had been accomplished prior 


to testing. 


This finding ieages for considatas’: 
tion three rejected pipes (66A100. 
X20, No. 2N, mig: 9-98-65; 72A25, | 

No. 6D, mfg. 4-6-66 and 72.A BBO, : 
“No. 16D, mfg. 6—7-66). which were. 
| produced after July 31, 1965. ‘The 
66-inch pipe is indicated as having 
an “unconsolidated gyro” (Final 
Inventory of Rejected Pipe, p. 41). | 
The former 72-inch pipe is listed as. 
“hydro, gyro” with no indication it: 


was actually tested and the latter 72- 


inch’ ‘pipe was simply rejected. for 
“orgros”. (Final Inventory. of Re- 
jected Pipe, pp. 43 and 50). Cen-Vi- 
_ Ro has not. shown that these three: 


pipes were properly repairable in 
accordance. with the 
~~ Manual.) oe 

: Decision 


Gyro area concrete on an unde- 


termined number of pipes was un-: 
consolidated to some extent and - 
constituted. a defect within the: 
meaning -of Subparagraph. 67.(c) 


7 of | the -specifications. These uncon- 


Concrete 


7 07 


solidated a areas were s sailere or. cider: 


. tical to rock. pockets and were thus = 
normally repairable in. accordance 


with the Concrete. Manual. Al- 
though the Concrete Manual does 


not impose any size or depth limi- : 
_ tations on the repair of rock pockets, | 


it is clear that rock pockets are not 
repairable without regard to size or 
depth of the defective area. 

The memorandum of May. 24, 
1965, required that all pipes ex- 


| hibiting drummy areas of poor con- | 
solidation-such as gyro areas be hy- - 
drostatically tested and ‘provided 

; that: such areas could. be repaired 
prior to testing only if the defective ol 
concrete » -eould be removed’ by 
“shallow excavation. ” Shallow ex-. 
-cavation was defined as not exceed- 
_ing one inch in depth and one square 3 
foot in area. Since the Concrete 
-Manual clearly contemplates the re- 


pair of areas. exceeding one-half 


square foot’ which extend back of 
reinforcing steel, repairs to gyro | 
area, concrete normally permissible 
- in accordance with the Concrete 
Manual were not. allowed. This re- _ 


striction on repair was not relaxed 


to any significant degree. There: 
-were 229 pipes which were final re-. 


jects for gyro area concrete. 


~ The Government asserts that its 
actions were fully in accord with 


the Concrete Manual. inasmuch.as. 
eyro area concrete was a defect re- 
sulting from Cen-Vi-Ro’s continu- 
ing failure to take known corrective 
action. This phrase reasonably -in- 
terpreted means that the contractor — 
either knows the. remedy for a par-. 


ticular defect, or as a reasonably 


ae 68 "DECISIONS: 


7 skilled contractor is chargeable with ‘ 
knowledge of the appropriate rein- 
edy.? We find that this interpreta- 
tion is consistent with the Bureau’s. 
actions prior to the letter of May 13, - 
s, ADGS a 
“We have found that the gyro area. ; 
- problem was attributable — to a. 
io dampening of. vibration at the — 
points where the gyro rings en- 


, circled the forms and. that. Con. Vi- 


Ro is chargeable with knowledge of 
appropriate corrective action. We | 
have also found that ; gyro area con- 


crete considered _ as. a defect. con- 


tinued for a. ‘sufficient period to- 
support a finding that Cen-Vi-Ro- 

| continually failed to take known 
corrective action. It follows that 
oa Cen-Vi-Ro has. failed to establish 


that. restrictions ‘on. the repair of 


| (one. 66-inch x 20-foot and one 72- 


212 We: thi nk the following: ‘statement: con- 
cerning trade usage is. applicable here :. 
bidding to. perform. work *,# # appellant 1s 
| chargeablé «with. the. knowledge: of the tech- 

~ nology: possessed. bya -reasonably. intelligent. 


- person familiar with the field.” Ahearn Paint- 
dng ‘Contractors, | -Ine., -DOTCAB No.: 


124. 
113 Note 104, ‘supra. TE ae well settled that 


the conduct of the parties may -be decisive: of 
the interpretation to be -placed upon contract : 
Loaatacte nee citations, note 43, peers) | 


OF. THE DEPARTMENT 
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8. 3 67-7 
(March. 20, 1968), 68-1 BCA. Par. 6949 at 82, 
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. hed substantial repairs been. per- 
_ mitted prior. to testing. We find that 
‘these pipes were properly repair- : 


able and thus. were. improperly re. 


7 ected. 


Mr. Peseworth;, a ae 


approximately one third of an esti- 
mated 2,000 pipes remaining in the 


yard. at Cen-Vi-Ro’s plant during . 


a two-day period i in January 1967,. - 


estimated that 50 percent of the as 


jected pipe should have been ac- - 
cepted or repaired © in accordance — 
~ with the specifications and Concrete. | 
| Manual. We find that this estimate. 
is lacking in specificity and is too: 
general to be of substantial: -proba- i 
tive value. Dr. Davis examined 296 - | 
randomly selected pipes. out of an 
unknown number remaining in the . 
yard in March of 1967. He de-~ 
| gyro. ar ea, concrete were improper. - 
prior to August. 1965. when gyro _ 
_. area concrete: ceased. to be a sionifi- 
a cant problem. Of the. A identified ; 
pipes manufactured after July. 31, 
1965, which were rejected for gyro 
areas, nine are indicated to have. 
failed one or more hydr ostatic, tests. 
- In the nature of a. jury verdict, we 
have. concluded that two of the nine. 


termined. that. five out of 23 pipes a 
rejected for gyro: area ~ “concrete 


should have been’ accepted, with re-. 
pairs, However, only two of. the. — 
_ pipes evidencing eyro areas which | 
he considered acceptable . ewith re= 
pairs. have. been. identified, one of. 


which is indicated to be a. Cen-Vi- 


Ro reject. and one is. indicated to» 


have failed. two. hydrostatic tests... 


_ We find that Cen-Vi-Ro has estab- | 
| inch) would. shave passed the test 


lished, that. the latter. of these pipes. 


- Was. improperly rejected. However, : - 
we consider it inappropriate to ap-". ; 
ply this percentage’ of approxl- 


mately 22 percent to the 229 re- z 


jected’ pipes of 66- and 92-inch 
diameters” in™ 
| classes, which: “were. manufactured — 
at widely varying periods of time, _ 
for the a - f determining she a 


several 


‘different — 


‘number of ole reje jected pipes 
7 with gyro: area. concrete,4 | 


buyer must prove- nonconformance 
_ if the goods have been accepted. 115 
. Except for the three pipes. referred 


| to above and. with the single addi- 
tional exception hereinafter noted, 


we hold: that Cen-Vi-Ro has failed 


_to -establish. that. any of the 229 — 
ae finally. rejected pipes. conformed to 
contract requirements or could. be 
_ ine Projecting the results: of ‘inspection and 
tests of: samples to the mass from. which the 


_ samples were extracted has been held not to 
permit an. ‘accurate determination of the. con- 


dition of the mass at an earlier. ‘time, 4.€.; ‘the . 


time of acceptance, where the mass had. singe 


been moved to varying locations. Phoenia Steel 
é Container’ Co., -Ine., -ASBCA’ No. 9987 (Sep- 


tember. 8,’ 1966), 66-2 BCA par. 5814. Dr. 


| Davis testified that the manufacturing process 
for -steel” items such. as cans: is: productive | 
of more uniform. results’ than. the, production — 


of concrete. pipe (Deposition, pp. 87, 92, 98). 
16, Miron: We Yonkers Raceway, Ince.; 400 F.2d 

“112. (2d. Cir, 1968), applying §§ 1-204, 2-602, 

2606; and 2-607 of the Uniform: Commercial 


_. Code. Cf. Southwest Welding & Manufacturing 
| Company -¥.. United States, 188. Ct. Cl. 925-958 
(1969) and ASBCA decisions. eited at footnote- 


"7 thereof. Southwest Welding é M anufacturing 


23-A. (probably 1958) and’ it is clear that 
there had been an acceptance within the mean- i 
— tion in- accordance with. Clauses 9. and.10 of _— 
_ We. note that the ASBCA ‘has declined: to — | 


- Ing of the Inspection and Acceptance Clause. 


“ approve’ what it characterized ‘as dictum in 


_. one of the cases referenced in the cited foot- 

: note, 
No. 11785. (March 11, 1967), 67-1. BCA: ‘par. 
6210, that the Government hag the burden of: 


Hoardeman-M onier=H utcherson, - ASBCA 


- persuasion that rejected items did not conform 
.to contract, requirements. See Fishback ¢ 


4 (March 16, 1971), 71-1 BCA par. 8775, af- 
firmed. on reconsideration | “(September «17, 
3 sare 1-2 BCA par. | 8081. oa ae 


‘OF ‘CEN-VI-RO- OF ‘TEXAS, aN Ce 
February 7, 4197S 


Tent part :. 


Part: 
_ Co, involved prior. versions of Standard Form - 


2 


; made to. so onto: in n accordance 
with: the. Concrete Manual."* 


Its a general rule that Fs goods 

care: rejected as. nonconforming _ to 
contract requirements. prior to. Bk- 
F ceptance,. the burden is on the seller 


to prove conformance, while the - “< 
~~ dence: of. gyro area concrete. Al-— 


though it is clear that the earlier 


We turn to. the propriety. of the 


7 Government’s rejection during the 


May 15 inventory of 94 previously ie 
accepted pipes manufactured on the 
20-foot spinner which exhibited evi- 


acceptance was not the final accept . 


ance contemplated by the contract, — 
it does not, follow that the rej jections © 
were proper.27 ‘We hold that the — 


prior acceptance established prima Z 


facie that the pipes complied. with a 
contract. requirements and that m 
a absence of evidence to the con- 


16: Tn- Joseph Sternberger, Trustee im » Bank-- . 


ruptoy for Spenco, Ine. v. United. ‘States, 185 
Ct. Cl. 528 (1968), a claim for costs resulting — 
from the improper rejection. of. test ‘samples 
. was held- to have been properly denied where — 
there was no probative evidence of the number 


DI: samples. improperly rejected.. -.. : a 
it Paragraph - (a). of this. clause: (Clause 10 ; 
of the General Provisions, 


the time — ‘of - deter-. | 


Such. inspection - or . test: shall be. conclusive 


-as to whether the material involved conforms 
‘to ¢ontract requirements: *? This -provision was 
Supplemented by Par. 26, entitled “Materials,” : 


of the Special Conditions which | ‘provides in 
:' “bs Inspection of: materials—Materials o 
and equipment, ‘furnished . by the contractor — 
which will become. av part of: ‘the completed 
construction work, ‘shall: be - Subject to:-inspec- 


the General Provisions. at any oné or. more 


‘of the ‘following Jocations as ‘determined: by 
_ the: contracting. officer; at: the place of pro- 


duction or manufacture, at the shipping point, _ 


or at ‘the site of. the work. hie oe Since the ~~ 
_ Tecord reflects ‘that pipes were inspected Bo 


the plant and ‘also at the laying site, it ‘is evi- 


dent that the’ prior. acceptance was’ not final. 
Moore International Cor P., _ASBCA. No. 14216 . Cf. Merritt- Chapman: &: Scott Corporation: Ve 
_ United States, 178 Ct. Cl. 8838 (1967) (actions 
of ‘parties taken as establishing that off-site 


caneper Hen 4 was not intended to be Lede 


Standard Form — 
“O3-Ay April 1961 Edition) - ‘provides: in. perti- . 
‘Po . the. extent. ‘specified: by the — 

Contracting ‘Officer ‘at’ | 
mnining to make off-site: Anspection’ ‘or ‘test, ~~ 
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| jas Cen- Vi Ro: has carried its 
burden of proof that these pipes 
‘conformed 'to contract requirements. 
In instances where the Government 


has overcome the effect ‘of prior ac- 


ceptance, the evidence has estab- 
~~ lished nonconforming materials or 
workmanship. a 


_. The evidence Stab lishies that the ; 
_ “AOK” on a pipe manufactured on 
2 April 4, 1965, was removed and the 
- pipe. hydrostatically tested. This. 
_. pipe is included in the*final inven- 


tory of rejects. There is no evidence 


that any of the other 93 previously 
_. The evidence:does support the con- 
clusion that Cen-Vi-Ro had no dif- 
ficulty complying with compressive 
strength. requirements. of the con- 


accepted pipes were included in 


final rejects for gyro areas, Accord- 


ingly, we conclude that these 93 
pipes were improperly rejected in 


the May 15 inventory. Our finding | 


that Cen-Vi-Ro failed to take cor- 


rective action. to reduce or eliminate _ 
gyro area concrete prior to August 
1, 1965, does not justify the rejection | 
of conforming pipes. It follows that 
Cen-Vi-Ro is entitled to an equita- 


ble adjustment for the interim 


wrongful rejection of these 93 pipes. 


Cen-Vi-Ro’s claim for the cost of 
conducting. hydrostatic tests on 
_ those pipes is considered infra under 


the. heading of “Testing Criteria.” 

. The. foregoing findings make it - 
necessary that we consider the pro-. 
priety of the rejection of only one 
of the eight identified pipes which ~ 


ns. J. Bumb, Administrater, IBCA-475-1~ | 


- 65. (June. 80, 1965), 65-2 BCA par. 4944; 


W. L. Spruill and Company, ASBCA No. 14390 7 
71-2 BCA par.. 89380: and . 


(June. . 12, 1971), 
eases cited. Cf. Pams Products, ASBCA No. 

(15847 (March 31, 1972), 72-1 BCA. par. 9401 
(contractor ‘entitled to. equitable adjustment 


where Government failed to prove that work 


ordered corrected by contracting officer was 
7 nonconforming to contract Ieee 
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ad Hydrostatic tests. This is. 


“72-inch diameter pipe. ee 
_ tured on November 10, 1965, which. _ 


was rejected: for an “ynapproved | 
repair” (note 98; , supra). It appears © 
that the repaired area exceeded one 


‘square foot. The propriety of this 
limitation is considered infra under 
‘the heading of “Fallouts.” ‘The evi- 
dence does 1 not suipport the Govern- | 
ment’s stated reason for the rejec- | 
tion of pipes with gyro area con- — 

crete ‘notwithstanding » the pipes. 
. passed hydrostatic tests, that is, that. 


the pipes were structurally weak. 


tract. We find that the Tejection of 


this pipe was improper. 


- The appeal as to “drummy con- 


crete” is sustained as to disruption 


costs associated with the interim — 
wrongful rejection of 93 pipes, as to 


one. repaired 72-inch and three un- 
repaired pipes (two 72-inch and one 
66-inch x 20-foot pipe which were 


improperly rejected) and is other- 


wise denied: The amount: of the 
. equitable adjustment will be deter- 


mined in a ea Poe of 
this opinion. se 


Repair of Insignificant Air H ies | 


| ~ Subparagraph 67h. (4) (g) of the a 
specification provides that “The sur- 
faces of the bell and. spigot. in con- 
tact with the gasket, and adjacent 
surfaces that may come in contact 


with the gasket. within a joint move-— 
ment range of three-fourths inch, 


7 shall be free from air holes, chipped 


pay "APPEALS (OF CEN-VI-RO OF: TEXAS, ING. a SP 
Dae Mee. 3 February 7, 1973 Se Se Se ee Gan} 


or -spalled ¢ concr rote, nee or other 


= defects, except that. individual air 
holes may ber epaired as provided in. : 
a Subparagraph | 3.(2) Cen-Vi-Ro | 
asserts and Mr. Peckworth testified — 
- (Tr. 108) that all concrete has air 
holes. Cen-Vi-Ro contends that the 
~ quoted, provisions, pr operly inter- 
preted, requires only that. air holes — 
affecting the water tightness, . Ser'v- 
— jocability or: structural str ength of 
the pipe be repaired . (Exh. 5M, Din. S 
©; Notice of Appeal, pp. 18, 19). _ 
: - Cen- Vi-Ro states that. Bur eau. In-° 

_ spectors did not exercise any prac- 


tical judgment and insisted that all 
air holes be pointed or filled because 
| the specification did. not limit the 


size of air holes to be repaired. Cen-. 
Wie -Ro alleges that in order to ex- 


pedite pr oduction, it was forced to 
coat the entire bell: gasket bearing 
‘sur face w rith epoxy. 


In ‘a. letter dated. Noveniber 8, 
1965. (Exh, SN, p. 34), Cen-Vi-Ro- 


protested the requirement that. all 
minor holes in the bells be filled with 
epoxy or other. patching material 


and requested a ruling that small » 
holes inherent i in the spinning proc- | 
ess were not of a size to cause joint - 
leakage and thus were not defects. 


: requiring ‘ patching. The proj ject. en- 
_“gineer replied to Cen- -Vi-Ro by, let- 


ay dated December 6, 1965 (Exh. 

BN, pe 24), stating that observations : 
~mends that Cen-Vi-Ro havea quali- 
~ fied man on each shift. to determine, igre 
which bells ‘should be sis re tae | 


| _ and experience | have shown. that 
some pipes could be accepted. with- 


./out repairs to the bell surfaces, but 
that the majority: of the. bells’ es, fy 
- ‘quired. minor work. The letter ae ee 
pressed agreement with. Cen-Vi- 
Sieg Ro" S poston that all bells did not 


require ‘repair, ‘stated that CanVie 
Ro had informally been so.advised = 
on Several occasions and asserted. 
that the practice of coating the én- 
tire. bell surface with epoxy was not 
a requirement of the Bureau, but a 
production expedient adopted | by a 
—Cen-Vi-Ro. oe 
Mr. Thomas denied that the Bue Zz 
% x real required the 1 repair of small : alr 
holes i in the gasket area: (Tr. 1493). a 
“Mr. Herrera testified that Bureau - 
inspectors required the Yepair ofair 
holes a quarter of an inch.or larger Si 
‘in diameter which he referred toas 
“bug holes” (Tr. 822). He consid- 
ered that many of these repairs were oo 
unnecessary because a certain num- 


ber of “bug holes”: was. normal in — 


-Cen-Vi-Ro | pipe, and because it had = 
been proved that the large rubber i 


gasket would effect a seal (Tr. 823). 
Flowever,.. he -admitted ” directing . 
Cen-Vi-Ro employees to coat the en- - 


tire bell surface partly because. of: : 
the number of holes, but. mainly bese 
eause Cen-Vi-Ro did not have » per- 
sonnel . sufficiently experienced to . 


determine ‘which. holes require re- 


pair and which-did' not (Tr. 806, 
807, 829). An Inspectors Daily. Re- 
port, dated. October 7, 1965, indi- 
cates that: Mr. Herrera: was not in 
-favor of eliminating epoxy. in the — 
bells. An Inspectors Daily Report, 


dated - November 8, 1965, recom- 


Decision. 


The: ard -eatablishes, that ne - oP 


“holes are. normal. in. concrete pipe - 


te 7 a "DECISIONS: oF. THE: DEPARTMENT. oF ‘TEE INTERIOR 


se iaeuisneed” by. the. fone Vi. Bo° - 
€ process and. that. Bureau inspectors 

ei required the repair “Of: air holes in - 
_ the bell area which were a quarter 


. ‘Since t the specification required that 
: ‘bell and spigot areas in contact with 


__ the gasket within a joint. movement 


range of three- fourths of an inch be 


‘free. from air. holes, . we. ‘cannot say 


“that this. requirement was erroneous 
‘Or unr easonable. The record. further 


- establishes that the practice of coat- ~ 
ing the: entire bell surface with 
epoxy was initiated: by. Cen-Vi-Ro- 
_ ‘principally. because it ‘lacked per- 
- sonnel: with, sufficient, ‘expertise to 
determine which air holes required _ 
- pepair and which did not. It follows — 
_ that. the. claim. for repair of, insig- 
nificant. air’ holes | must. be. and 7 
a hereby i is denied. eee! 


= Be Longitudinal tind Cincunferentiad 


Cracks. c a a 


= ‘there are cracks in all. concrete pipe | 
cand that. while. all. fractures were 
| eracks,: ‘the: converse was: not true 


-. (Er, 212, 918, 918). He defined a 


2 fracture'as'a crack where there had | 
been movement. (Tr. 212, 244, 245, : 


-296).'The Government has not even 


attempted to rebut this: testimony. 


_ ‘Indeed, we consider: that any: such 
attempt ‘would be futile since the 
Concrete Manual clearly does not 


regard fractures and cracks.as iden i. 
aa ‘tical. ‘The Board finds that the con- 
: ‘tract: may. not ‘be construed « as eae : 


= ‘repair . 

change. We have qaoviowly agreed hes. 
t with | Cen-Vi- Ro’s contention that 
-. the contracts. contemplated that re- 


- 180 ED ay? 


pee even. “Cen Vi Ro ide 
that extensive longitudinal and cir- — 
cumferential cracks should not be a 
allowed (letter of June 10, 1985, | 
note 53, supra). 


Cah-VE Ro’s baiic: contention is 


that the specification through the _ 
Concrete Manual specifically. allows. 


the repair of “fractures or. cracks | 
passing through the shell” and that 


such repairs are prohibited only on 


breaks entirely through the shell on. 


- gasketed spigots which extend more pea 
than four inches around ‘the cir 

ccumference. under the gasket or | 

-which-are the result of “continuing < 
‘failure to take known corrective ac- 
tion.” In addition, Cen-Vi-Ro- ‘as: 
‘serts that the requirement, that | pipes —s 
with such cracks be tested prior to. 


“constituted _ unilateral 


“Subos aragré He 674 (ay oe f ‘the Pairs | in “accordance with the’ ae oY 
7 a | P ep J: crete Manual were permissible. 
\ specification: provides, inter : alia, - 


oo tthat: the pipes be* free from frac- 
tures. Mr. Peckworth testified that — 


“Mr, Lincoln testified that the Bue 


reau in some instances prior to May 
1965, allowed’ cracks. extending en- 
tirely through the pipe wall to be 

a repaired.™ 219 He stated that many of 
these pl pes. Jeaked and that the re= 


paired area of the pipe extended 


under hydrostatic tests (Tr. 1882, ~ 


| 119 Tp, 1882. He deseribed the repair, process 


as follows: 


66g ae Gait <eyn was chipped out on the 


inside and. ‘outside of the crack In'the pipe. 
wall and the, repair made in: that area’? (Tr... 
1883). He stated there was no: way. “of telling a 


whether. the: epoxy: entirely: filled’ the erack. . 


Although | the. Sixth Hdition of ‘the Conerete: 
Manual: does” not provide for . epoxy repairs, 
the: ‘Seventh. ‘Hdition, which ‘was originally -—. 
issued :in 1963: (Er. 2088); does ‘provide: for 
ae repair. j . : ae 
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: 1888); ‘The recoil dose nob indicate : 
A ‘the canuiiber of such: repaited pipes. 
. He further stated’ ‘that. the Bureau 
a did not consider ‘such Tepairs: to. be. 
safe and that. such. Tepairs were ‘not 
2: allowed ‘after “May_ “18, 1965. “Mr. 
- "Thomas expressed’ the opinion that wines 
“proof. Cen:Vi-Ro ould satisfactor- cracks during ; the May. 15 inventory... | 
A tabulation attached to the: memo: 2 
randum, dated May | 27,1965 (note 
3 2G supra), reflects. that during the. ey 
oe ‘Tentative. Sets ‘to! ‘, May 15 inventory 84 pipes were Te Poa 
- Conerete. Inspectors, dated May Ts. “jected for circum ferentially cracked oe Se 
Z Spigot of which approximately’ = Poe 


: ily repair longitudinal and eircum-— 
erential cracks | was: : lacking CTE, a 
1493). | : 


“The, 


1965. (note ! 26, supra), provided that. 
alk: pipes ‘having. circumferential _ 
“ cracks in, the spigot of. 12 inches or. 
a -more should be rejected. and that. all’ ; 
we pipes with loneitacinl cracks must 


| length of the pipe would be-rej jected no 
~ and that-all pipes having’ shorter. : 
Be longitudinal cracks must: be hydro- 
statically tested. ‘As we have: seen, 
a “substantially”. “was. ‘subsequently 

defined as over one-half of the 

length of the-pipe- (memorandum ~ 
. ee: March 31, 1966, note 29, supra). 
It ap Reats that 64 Pipes. were Te- a 


~ longitudinal * ‘or: 


Het 


jected ‘ok deoumfonctal: noe aes 
| and. five ‘for. Jongitudinal, -eracks se 
prior to the May 15inventory (Exh. 
BY). The tabulation, dated April18, 
1967, (Exh. 60)," indicates that 55 
pipes. were. rejected for: -eircumfer- ‘~ 
ential cracks and 53 for longitudinal. oe 


Dag ete 


ces 56. were: ‘tejected for lehigitudinal — 
-eracks’ of which ‘most had been re- = ge 
_ paired. ‘Asaresult ofthe May 15in« 
: _ ventory 82 repaired and: previously 

oo ‘structions were “guperseded by. the 
ze May. 13. letter which. ‘provided. that 
- all> ‘pipes having” ciroumferéntial 
- eracks which extend. through the 
- pipe wall would be. rejected ‘because — 
of the possibility of ‘such cracks | 
i opening further. due to beam. action _ 
from. handling and: ‘backfill loads. - 
- The memorandum of May 94, 1965, 
: “provided for hydrostatic testing to: 
determine if the crack extended. 
; _ through the: pipe wall. The May 13 : 
letter also: ‘provided ‘that. all pipes. 
having longitudinal cracks which 

extended for substantially. the. full. 


_ accepted pipes:.were no-slotiger’ac- 
: ceptable: (tabulation. enclosed: with: 
Special. Report, note 24; Supra). The. 
Board finds. that. these 82. repaired. ee 
and, previously accepted. pipes. were: % 
pipes with: longitudinal and.cireum-; 
ferential” eracks. We further find ; 
_ that.42 of these } ‘pipes had repairsto. 
circumferential ctacksin the spigot 
and that 40° had aces to Jongitu-. a 
-dinal cracks. Ce Be 
There can be. no “Goubt’ ‘that: fhe = 
May 18 letter constituted ‘a change 
—to-the: Bureaw’s prior ‘practice inso- = - 
: far’ as” previously ' accepted pipes’ — 
“were Tow. rejected and. insofar’ agit 
: precluded - repair. of any pipes’ with * : 
circumferential: 
-oracks. We-have found thatthéCon- > 
_ crete. Manual cannot’ be: interpreted _ nae 
asa, mandatory. requirement. that all. 
of. the listed’ defects be repaired  _ 
~~ without regard to. extent. Messrs. 
a Sie and | Davis mere: that be = 


a ae "DECISIONS OF. THE ‘DEPARTMENT OF THE INTERIOR 


a all crate nm concrete pipe ‘were > not : 
i ‘repairable (Tr. 221; Deposition, 1 p. 
' BQ). Since Cen-Vi-Ro agrees that 
oes extensive longitudinal | and eireum= 

2 ferential racks’ should not. be. al- 
e 2 lowed, we ‘cannot say that the Tejec-_ 
| tion of | Pipes. with’ Jongitudinal | 
- -eracks extending over. one-half of | 
ae the length of the pipe. was unreason- 
cable. However, the- flat ‘prohibition 
re on, the ‘repair of any. circumferen-_ 

_ ctial cracks cannot be. accepted as: 
a reasonable since it. constitutes a, ne-. - 

“gation of the Concrete Manual ex- . 
cept as to breaks entirely through . 
the shell and which extend into or — 

ty ‘beyond g gasket. ‘bearing area and ex-_ 
‘tend more than four inches around 


circumference: under: the gasket. 


The’ Government again relies on 
the results | of Special. hydrostatic : 
tests as proof. of substandard. “pipe 
manufactured ‘by Cen-Vi-Ro. The. 
Hydrostatic Test. Study (Exh. 64) ° | 
reflects that 64 out of 82 or approxi- 
ok mately vay percent. of 20- foot ‘pipes. 
tested for longitudinal cracks failed 
o? “the: ‘special hydrostatic test.. The. 
_ ‘study also reflects that 30. of 84. or. 
: approximately. 35.7 percent. of 20- 
foot pipes tested : for circumferen- - 
tial cracks failed, the test. The tests: 
for circumferential: cracks were. for’ 
_ eracks in the barrel. The: Study 1 in- 
- dicates. that 82.0f 163 or approxi> 
mately 50.3 percent of 16- foot pipes © 
a tested for longitudinal cracks and o1” 
of 69 or approximately 30.4 percent . 
of 16-foot pipes tested for citcum-_ 
: ‘ferential cracks: failed 1 hydrostatic 


| [80 LD. _ 


testa.” 120 Of 270. 16- foot pipes tested | 
for pulled or cracked spigots, 123 or 
: approximately | 45.5 percent failed 
the tests. We accept these failure 
-rates as prima facie valid insofar 


as the. method: of ‘conducting the. _ 
tests is concerned, ‘in the absence of 


| evidence to the contrary. 


Cen-Vi- Ro asserts. that ihe eae 7 


of special hydro. tests are distorted : 
by, the Bureau’s refusal to allow.re- _ 
. pairs: prior to. testing. Although x 
‘there is understandably 1 no evidence. 
of the number of pipes failing 

hydrostatic tests which would have — 
passed had repairs. been permitted 
prior to. testing, it. would appear 
- that there is. merit to this. conten-. / 
: Indeed, one of the ‘Bureau's: | 
reasons for refusing to. ‘permit re-_ 

_ pairs to cracked | pipes prior to test-.- 
ing was concern that repairs. might . 
falsely represent the: compen of 
the pipet 


tion. 


” However, Dr. ‘Davis. eae: that 


with proper workmanship an epoxy. 
grout repair was almost certain to. — 
be 100 percent effective and that if 

the. crack was properly grouted, the — 


likelihood of any failure in the. : 


20 The. Stuay. ‘done? not: include : he: ceacita : 


of special. hydrostatic tests on. 16 -foot pipes. © 
which were’ ‘tested’ at lower heads_ than for Ra 
‘which the pipes. were manufactured. °°. 
1 Letters of - July. 8, and 19, 1965, May 9, 
4 and Ba 1966. (Exh. 5N, pp. 18, 19, 20, 26, » * 
27: and 80). ‘In -a: letter, dated November. TT) 
~~ 1965, (Exh. 27), Cen-Vi-Ro, referred to the. 
Bureau's | ‘practice of | rejecting | ‘pipes when 
fractures or:cracks :were determined to extend : 
‘through. the ‘shell and asked. for a written. - 
ruling if the practice was to continue. The — 
projéct engineer's reply; dated - December 3, / 
1965 (Exh. SN, pp,. 35, 36), reaffirmed. the’, 
“criteria in the May 13 letter and stated that” 
the. ‘competence of: any | repair of a. ‘eracis: 
‘3 through the pipe. wall was . aac uouele:. 
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crack ite was: eaten remote 


(Deposition, pp. 71, 72). Mr. Rip-. 
pon 1s. quoted as saying “* * * that. 


most pipe (sic) with epoxy repairs 
would probably pass the hydrostatic 


test.” (p..9, Notes on Meeting, note 


46, supra.) Tt is Cen-Vi-Ro’s posi- 


tion that a properly repaired pipe is 


no longer defective but in the words 
of the Manual has been “made ac- 


ceptable” (Brief, p. 9). Dr. Davis. 
_ testified that a properly repaired. 
pipe may. be as good as an unre-_ 
paired pipe and should pass specifi- | 
~~ cation. requirements (Deposition, pe 


89). Mr. Peckworth stated that a 


a properly. repaired pipe should give. 
as good or better service than an 


> unrepaired pipe (Tr. 119). 


On brief, the Government Gime 
: acterize the above testimony as 
“patently ; illogical” and asserts that. 
repair. See crucial uncertain- 
_ ties as to the integrity of the pipe. — 
' There are several answers to these. 
assertions. The first is that the: con- . 


tract contemplates that repairs in 
accordance: with: the Concrete Man- 


ual were ‘permissible. 122 The second 
—_ answer is that the Manual provides 


for’ hydrostatic. tests on each. .re- 
paired pipe on which major repairs 
have been effected and for occa- 
sional tests on pipe units having 
lesser repairs for the obvious pur- 


tee We think it slenifcant that. the Bureau’ Ss 
Standard Specifieations For Reinforced Con- 
crete Pressure Pipe, dated. .February 1, 1969 
(App’s lish. Os i although providing. for the 
rejection of many, pipes which , are normally 
repairable under. the Conerete Manual, never: 


theless, provides for substantial repairs, e. Gos 


fallouts. of less than two. square feet and im- 


-perfections of less than 45° -in ‘gasket Bearing 


areas oF bell or se 


a 


% i 


| pose ot testing the ony of the : 
repair (Par. (bh), Sec. 137, p. 358), 
and at least tending to remove the 


uncertainties of which the Govern- — 
ment now complains. Mr. Murray, 
who had 29 years of experience in 
concrete pipe. production, testified 
that one could never be certain about. 
the wall of any pipe (Tr. 953, 954). 
It appears that the Bureau desired a, 
standard of certainty as to pipe ac- 
ceptability not contemplated by the 
contract. We accept Cen-Vi-Ro’s 


: contention that a properly repaired | | 


pipe is no longer defective and that 
the Bureaus concern for the integ- | 


rity of the pipe was not a proper 
basis for refusing to permit allow- | | 
| able repairs prior to testing.??? | 


Our examination of the Final In- _ 


ventory of Rejected Pipe (Exh. | 
| 152) reveals 108 pipes for which the 


primary reason for ‘rejection ap- 
pears to. have been longitudinal 


cr acks which are also’ indicated to 


have failed hydrostatic. tests. Fif- 


teen of these pipes are indicated to | 
have more than one ‘defect. Of the 


remaining | 98. pipes, seven are Ba 
inches, six are 60 inches, 53 are 66 
inches (including ten 66- inch x 16- _ 
foot), and 27 are 72 inches in di- 
ameter. Orie pipe (72.4 B5OXQ0, No. 


8D, mfg. 10-18-65) was rejected be- 


223'We have not overlooked Mr. Rippon’s 
testimony that numerous large repairs would 
endanger the serviceability of the line (Tr. 


. 1786) .and Mr. Peckworth’s Statement that 


numerous large repairs to concrete pressure — 
pipe are not to be tolerated (Tr. 284). How- : 


' ever, we have rejected the concept of major 


repair used by the Government, in compiling 
its schedule of ‘the number of repaired ‘pipes’ 
(note 56, supra), and in. the absence of some 


standard by which to consider “numerous _ 
and: large”? ..we-: consider.. this ‘testimony: 


unpersuasive. — 


DECISIONS: OF: THE 


- cause, of a, four-foot longitudinal 


_erack » notwithstanding © ‘that ” 


| passed the hydrostatic test. ‘Andthen” 

‘pipe (66A B50X20, No. 5N, mfg. 6—~ 
longitudinal | 
cracks ‘when’ tested; was repaired 

and again failed the test. There is 
no other evidence of the results of 
hydrostatic tests on particular re- - 


380-65) | developed — 


paired pipes.’ | 
We find 49 pipes i in othe Final In- 


ventory. of Rej ected Pipe: for which 
the primary. reason for Fe} jection ap- 
- pears to. have. been circumferential 
~ eracks which, are. also’ indicated to 

have failed hydrostatic, tests. Fit 
teen of these pipes have more than: 
one defect. Of the remaining QT. 
pipes, two are BA. inches, ten are 60. 


~~ inches, 13, are 66 inches ( including 


four 66-inch x 16- “foot. and two are_ 
Two: addi- 
tional pipes (66AB50X16, No. IN, 
mfg. 11-10-65 and 72A B50, No. 4N, 
mig. 5-81-66) were re] jected for. oir 
~ cumferential. cracked | spigots | even. 
though they “passed - hydrostatic 
_ tests. Two pipes (60A B50, No. N1, 
mfg. 8 8-28-64 and 54A B50, No. 2D, 
mfg, 10-21-65). leaked at: direumfer- 


fs 2. inches’ in. diameter. 


ential eracks in the spigot after be- 


ing repaired (Reject Certifications, 
note 88, supra). Only the former 


pipe. is included in the Final Inven- 
Ory of Rejected a (Exh. 152, p- 
9) . 


‘The : (ee ‘again: allege 


that Cen-Vi-Ro continually’ failed 


to. take known. corrective action 
to eliminate the causes of longi- 


| tudinal and circumferential cracks. 


We have previously . defined this 
. phrase and have found that the ae 


DEPARTMENT OF THE INTERIOR | 


- gaskets shall be” 
discarded.” ees 


“180. I.D,. 


as supports ine finding that Cen: 
t Vi-Ro- continually | “failed ‘to take’ — 
- known’ corrective action to. ‘reduce 


or eliminate gyro” area. “concrete 
prior to August: 1, 1965, : 

~The record reflects and Cen: Vie 
Ro concedes ‘that circumferential 
cracks, most of which appeared i in 
the” spigot, 24 occurred almost. en- 
tirely’ during the stripping. of thé 
form.?* We are unable to determine 
froma the record: the causes of Gir- 
cum férential cracks in the barrel. ae 


Mr. ‘Lincoln attributed cireumferen- . oe 
: tial cracks in the spigot to improper . 
removal of the spigot-forming ring 
and to the fact that the forms, a 
| through repeated use, became out.of 
shape causing g¢ tension on the spigot. 
_ It would, of course, seem that there 
was a known’ corrective action for — 


circumferential cracks in the spigot, a 


namely, proper removal of the — 


forms.?26 “However, even if ‘circum: — 


ferential | cracks a attributed — eX- oe ius 


12% Pars. 28 and 34 of - Fiidings™ of: “Pact. i 
The contracting. officer - considered | ciroum-. : 


= ferentially cracked spigots under ‘the head- 


ing of ‘bell and -spigot. defects.. If ‘his: finding. “ 


that only eight of the final. Tejects. for cir-. 
-cumferential cracks’ had cracks in the. barrel. 


isaccurate, at: least 43 pipes tested for cir-.: 


cumferential cracks in thé’ barrel aud which. — 


initially failed hydrostatic. tests, were’ ulti-. 
mately accepted {Exh,.64)..— 

Tr, 1259, 1260, 1890 ;. te No. - 662— . 
525-1860, Exh,: 70; Deposition of Dr. Davis, 
p.. 70; “Statement of .Cen-¥1-Ro's. Position, . 


7 dated August 9, 1966, Bxh. 5h, Dp. 8; Claim, 


Exh. BM, p: Cri. 

26 Deposition, p. 76. The baste ina tisis 
Subparagraph 67.e.(2), provides. in part, “The 
form and end ring shall be’ so constructé 
that the pipe when manufactured will have. - 
circular and _eylindrical inner surfaces, and 


. (sie) 50 . that they may be stripped from the. 


pipe without. damage to the pipe or. its ‘sur- 
faces.. Forms shall be cleaned and. oiled be- 
fore ‘filling. Defective forms, end rings, and: 
adequately repaired - ‘Or 
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clusively to human error in n removal | 
_ of the forms, it is clear that it would — 
~ be unrealistic to expect the complete - 
- elimination: ‘of such cracks. Even the 
 Government’s: expert witness, Mr. 
McLean, who did not favor any re- — 
pairs to “concrete. pressure Pipe, 
- conceded that sore repairs were to 
be expected (Tr. 2255, 2256,. 9341, 


2342). The record reflects that. Cen: 
Vi-Ro manufactured 11 final 1 re} jects 


for circumferential cracks ‘in Sep- 
tember 1964 (for reasons previously 
stated; note 106, Supra, we exclude 
the first ‘ three months’ ‘of: produc- 


- tion), six in’ October, three in No- 


~ vember, and only one in December 
and that: during the so-called crisis 


period from January through April 


1965, final rejects for circumferen-_ 
tial: oradks’ averaged approximately 
~ four a month or approximately 0.3 
percent of pipe production (Exh. Z 
5Q). Even if we were to treat the 
number’ of. circumferential | cracks: 
reflected in these rates as defects, we’ 
~ would. not be warranted in deter- 
-Inining that this rate of defects con-. 
- stituted a continuing failure to take 
_ corrective action even if the remedy 
be regarded as obvious. It. would ap-: 
pear that this is the type” of occa-. 
sional defect which even under the 
- Government's theory was intended | 
to be repairable under the Manual. 
‘We recognize the Government's S. 
‘poeiticn, that final - rejects - “were 
_ merely. the. tip. of an iceberg and 
that there were: literally hundreds" 
_ of other pipes with similar defects. 
_ which were accepted with or with-_ 
out ‘repairs. The 271 pipes which 
were subjected to special Oe 
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static tests for raided ‘or Sealed: - 
spigots of which 124 failed, lends. 
some: support to. the Government’s 
position (Exh. 64). However, there 
is evidence that pipes subjected to 
the special hydrostatic ‘test were 
: listed under the ‘defect for which — - 
the pipe failed, which. was not. nec- > 


essarily the reason for the test (Tr. 


: 1562). ‘We note that the 126 final ‘re- 

_ jects for circumferentially cracked 
spigots were only two more than 
_ those ‘indicated to have failed the. 

~ test: which makes it unlikely there 
were numerous other pipes with oe 
similar defects. As to those pipes -_ 
which passed the test, the Govern- 
ment concluded that. icles 3 in such. -.— 


pipes were not extensive and | aCe 


cepted the pipes without. repair — : 
(Par. 32, Findings of Fact). We. 


conclude that the evidence. does. not. 
support a finding that Cen-Vi-Ro 


continually failed: to take imown’ . 
corrective action to. eliminate. cir-*. ‘ 


cumferential cracks i in the spigot. . 
The Government argues that all - 


defects must be considered i in, deter- 


mining the question of failure. to. x 


take known corrective action. We 
decline to accept. this argument.” 


First, we do not consider the phrase os 


“continuing failure to take known. 
corrective action” is equivalent toa 
provision allowing the: rejection of 3” 

otherwise repairable pipes for. fail- 
ure to maintain proper quality con-— 


trol. procedures (note. 108, supra). a 


Second, there does not appear to be » i. 


a. relationship between circumfer- 


entially cracked spigots and. other 


defects. There may, of course, be a 


known corrective action for a 


a DECISIONS OF THE 


: : Geraci or at least not one shown by 


the record.127 ‘We note that the ex-. 


tremely high rate of final rejects 


- manufactured during February and. . 
March 1965 (15. 8 and 15 percent, - 
7 respectively), is due primarily to. 
cracking and flaking interiors, the | 
extent of which was not. discovered | 
until ‘the’ May 15 inventory (Tr. 


54910), 3 


As to ongitudinal cracks, there: 
were only. five rejects | for this rea-_ 


. son prior to May 15, 1965 (Exh. 59). 
Final. rejects for 


1964, were slightly in excess of 0.5 


percent of pipe production, in ex- 
cess of one percent in October, ap- 
proximately 0.3 percent in Novem-_ 
ber, approximately 0.8 percent in 
December, in excess of one percent. 
in J anuary 1965, approximately 1.8 
percent i in F ebruary, about one per- 
cent in March and. approximately 
two percent of pipe production in 
~ April. 1965.78 These are, of course, — 
substantial rates of rejections which 
continued for a substantial period © 
and clearly placed Cen-Vi-Ro on 
notice that corrective action was 


: necessary. 


The record andicates that omer’ 
longitudinal cracks developed: dur- 

ing hydrostatic. tests. and, in han-| 
127 There is svidenee that. ‘action ‘to. correct. 


one defect could result in other defects. For 
Murray’s memorandum, dated — 


example, - Mr. 
July 8, 1965. (Cen- Vi-Ro Correspondence) ,. 
which is quoted in detail infra in connection 


with the claims on-DC— 61.30, indicates. that. 
if the mix was sufficiently dry to. stop slump - _ 


or fallouts, the Pipes had rocky bells. and 


that if the mix was wet enough for eo 


-dells,. slump or fallouts resulted. 


128 Exh, 5Q.. There are an additional 15 | 
pipes with’ dates ‘of . manufacture illegible 
the. Government, | attributes - to, the : 


. Which . ) 
period prior to May oe 1965. 


DEPARTMENT 


longitudinal : 
cracks manufactured i in September 
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dine (Tr. 1875, 1883, 1971). Toe ; 
ever, Mr. Lincoln. tesified that he. 
did not know. the causes, of longi-. 


tudinal cracks in the barrel, 129 aaa °. | 


we are unable to determine from. the — 
record the cause or causes of this 
defect.22° While, it is, of course, the 
contractor’ S. responsibility to find | 


and. eliminate the - causes of such 


cracks, we cannot, on this record, e 


find that there was a known correc- 


tive action for longitudinal cracks 


which Cen- Vi-Ro failed to take. Dr.. 
Davis’ testimony that there’ was a 


cure for most of the known defects 


in concrete (Deposition, p. 638), 


which was. supported by Mr. 
McLean. (Tr. 2263), does not. per- 


suade us to the. contrary.» 


Even if-our. finding. aia the rec-. 
ord does not. support the Govern-. 
ment’s contention that Cen-Vi-Ro 
continually failed to take known 


corrective action to eliminate the 


causes of longitudinal’ and circum- 
ferential cracks had been otherwise, 
there is ample evidence:to support: 
the conelusion that the Bureau’s re- — 
fusal to permit repairs to pipes with - 

circumferential cracks and pipes 
with longitudinal © cracks: extend- 
particular defect: | , but not for. other. 


10 'Tr, 1879. There is -ayldence ‘that “some. 
short longitudinal cracks in the éarly period 


of: production were attributable to rigid sup-. 


ports on tunnel cars ‘used to transport pipes 
through steam -tunnels ‘(Tr...1875-1877) ; 
Dwe. . No... (662-525-1581, Exh. 69).. This_ 
cause for cracking was largely eliminated - 


through use ofa flexible,. cable type support. 
Lincoln. indicated that a 


130 Although ‘Mr. 
high incidence of longitudinal cracks was at- 
tributable to--the type. of “chair” used. to. 
separate the form from the cage. (Tr. 1882 ;. : 
Bxh. 68), ou Cross. examination he stated 
that ‘a review of: Bureau ‘records ‘did not sup-. : 
port. the ‘conclusion that longitudinal eracks | 
were attributable to the cass (Tr. 1978). . 


hace 
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ing i than. one- ale thé length 


of the pipe was unrelated to Cen- 


_ .Vi-Ro’s | alleged failure to take. 
7 ‘known corrective action. It is true. 
~ that, the May 13 letter stated the 
. Bureau’s view that. corrective meas- 
ures to eliminate the causes ‘of im- 
oa perfections had. not. been accom-. 
plished to date. Ati is also true that. 
the project engineer’s letter of De- - 
- - gember 38, 1965. (note. 121, supra), 


stated that as long as pipes having 


- eracks completely through the wall | 
came off of the production. line at — 
rather frequent intervals, it. would 
o be. necessary. to. reject such pipe. 
‘However, the May 18 letter stated 
that. all pipes with circumferential 


be cracks: extending through the pipe 


_ wall would be rejected because the 
- possibility of the cracks opening 
further due to beam action was too 
great to allow the use of sucli pipe. 
oa The. ‘determination. of whether the 


. crack extended through the pipe 


_. wall was made by a hydrostatic test.. 
~The May 18 letter also provided for 

the hydrostatic testing of all pipes — 

~~ -with'short longitudinal cracks (sub-— 
“sequently. defined as less than one- 


half the length of the pipe) ‘prior 


to any repairs being effected. We- 
have found that this policy was due. 
to the Bureau’s concern that repairs | 
se might falsely represent the compe-_ 
7 tency of the: pipe. The Bureau did 
not significantly relax these restric- 
tions," but 3 in fact repeatedly, Te 





‘18 Pipes with 1 not more chan two Tongituatnal : 
-geracks. other:than in bell or.spigot gasket areas. - 
' which did not exceed two foot in length and 


which did ‘not - extend. under pressure» were 


~ acceptable’ with repair and without rehydro.. 
after September 1, 1965.. After December 14, 


ENON - ™ | 


| affir med them ora thgeanding an 
awareness that the quality. of the 


pipe had improved. and that Cen- 
Vi-Ro.was producing pipes of good 


quality (Tr. 17533 ‘Travel Report, 
dated February 1, 1966, Exh. 29; 
letter of May 9, 1966,. note 421, — 
 supr a). We see. no escape from the 


conclusion that. concern for the inte- 


erity of any repair to pipes with 7 
longitudinal | and | circumferential . 
cracks was the moving, cause for oF the 


restrictions on such repairs. | 
There were 64 rejects for circum-. 


- ferential cracks prior to May 15, _ 
(1965. (Exh. 59), and 72. of the 134 — 
final rejects for circumferential : 
cracks are indicated to have been 
manufactured after May 15, 1965 . 


(Exh, 5Q). Accordingly, it would: i 
appear that the 55 pipes re] jected for 
circumferential cracks. in the May 


15. inventory plus at least two of the _ 
prior rejects must have. been. ace . 
cepted... ‘However, the Summary of - } 
Pipe Units Reclaimed (Exh. 146), 
~ which purportedly. represents the 


disposition of all pipes rejected dur- 
ing the. May 15 inventory w 


pipes rejected for circumferential 7 
cracks in the I May 15 inventory were 
reclaimed.. We have previously, 


found that the total of: pipes. re- 
jected during the May.15 inventory. | 


(Exh. 60) does not include-404 pipes | | 


marked for. special hydro. It aD-. F 


1965, pipes with ‘circumferential cracks.. on: : 
outside in spigot. gasket. groove. did not Te-. 
quire © “special hydro if: the eracks, were not | 
(Inspectors: “Daily: — 
_Reports;,. dated. Ad 1 and December 14,.: 


visible ‘inside » ‘the: pipe: 


1965). 


which 
were subsequently accepted. (note 7 
95, supra), reflects that only twenty ._ 


; pears, Heverthéless, that a a ia 
- tial number of such ‘pipes are in- 


: cluded i In the summaries which pur- 
_ port to repr esent the disposition. of 


all pipes actually rejected in the. 
* May 15 inventory: (Exh. 146, App’s 
' Exh. C). As will appear hereinafter, 
~ the effect of this inconsistency ap-- 

‘pears primarily to have concealed 
_ the actual number of reclaims for 

fallouts and rocky bells. ‘Of course, : 


it also” makes more uncertain. con- 


~ clusions as to the disposition of ac- 
tual rejects: during the May 15 in- | 
ventory. Nevertheless, except as. 
otherwise noted, we accept the Sum- 
mary “of* Pipe. Units | ‘Reclaimed 

inches in diameter. We further find 


(Exh. 146) as accurate. 


“We have found that’ 55 pipes re- | 
jected: for circumferential cracks in 
the May 15° inventory included 42, 
repaired and previously accepted 
pipes. Prima facie these 42 pipes: 
complied ‘with contract require- 
ments. A logical conclusion might be 
that these. pipes were ‘Subjected to 
hydrostatic tests and that: twenty 


passed. and. the balance failed. How- 


ever, there i is no evidence that pipes 
with — “repairs | to circumferential | 


cracks were tested or accepted after 


the May 18 letter. Indeed, it would’ 
appear ‘that to have. accepted such — 
pipes would have been contrary to. 
_ the May 13 letter (which provided 

- for the. rejection of all pipes with . 
_ circumferential cracks extending ; 


ie entirely through the shell) or the 


- May 24 memorandum (which. pro- - 
vided for the testing of all pipes 
upon which circumferential cracks 
appeared only onthe outside of pipe 


_ before a were oe 
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i view iherasks we 5 conclude. that: . 
the twenty reclaims of rejects in the _ 
May 15 inventory. for: cireumferen- a. 
~ tial cracks were other than any ‘of: = 
the 42 repaired pipes. In any event, 
there is no evidence to the contrary. 
Although no precise. determination . a 


of the diameters of these 42 pipes. is. 


- possible, based on a ‘comparison Of a2 
the sizes of pipes rejected for: cir-.: 
cumferential cracks in the May 15,0 

inventory (Exh. 92) with the num~ = 


bers of each size which were final 1 re~ | 


jects : for such reason (Exh. BR), we 
find that two of these pipes were 72 
inches, two. were 66 inches, twenty a 


were 60 inches and eighteen were 54 


that the rej jection of these: oe was- 


improper. 


’ As we. have ‘seen, ‘there: ‘were five 


“rejects for longitudinal cracks prior Bg 


to May 15, 1965 (Exh. 59). There 


were an. additional 58 rejections for. 
longitudinal cracks during the May 
ED: inventory of. which ; forty. had 
~ been previously . repaired and: ace. 
cepted. Prima facie these forty 


pipes complied with contract re- 


‘quirements. Of the 6 final rejects 


for. longitudinal cracks, 129 were’ 


- manufactured subsequent to. May 15 
(Exh. 5R). Twenty-eight of the re- 
jects for longitudinal cracks during 


the May 15. inventory are: ‘listed as : 


reclaims (Exh. 146). ‘Pipes with ree 
‘pairs’ to short. longitudinal cracks. : 
- accomplished prior to May 13,1965, 
were subjected to hydrostatic tests ae 
in accordance with the May 24mem-" 
orandum:’ ‘There is no evidence of: 
how many of the forty. repaired and 


_ accepted pipes had eracks which ex- tg 


“6N, mfg. 2-465) had a repair toa 
longitudinal crack ‘which: extended 


the full le ength of the Pipe (p. 22,. 


‘Vol. IV; Exh. 40): There i 1S no evi- 


dence that this: pipe had been ‘ac- — 
cepted, Since it is the Government : 
~ that is representing that the 28 re- 


‘claims are pipes rejected,. as dis- 


i guished from marked for. ‘special 
hydro in the. May 15 inventory, we: 
decline to speculate. on how. many, 
oh. UP any, of these reclaims were 0 
marked for special hydro during the 
May. 15. inventory. If the reclaims - 
are in fact among the 53 pipes re- 
“jected during the May 15 inventory | 
 -of which 40.had been repaired and 
oy accepted, it follows that at least fif-. 
teen of the reclaims were previously. 
ee accepted pipes. We so find. We fur-- 
~ .. ‘ther find that. the rej jection of these 


“3 7 fifteen pipes was improper. 


_.. Of the identified pipes eee 7 

oe, ‘acceptable. by Dr. Davis, fourteen 

a had longitudinal cracks and six had | 
| circumfer enti ally cracked “Spigots. 
-(Exh, 154). ‘Nine of the former ~ 
“pipes ‘are indicated to have failed 


one or.more hydrostatic. tests. Three 
of the pipes failing hydrostatic tests 
had more. than..one defect and ‘one 
pipe listed as failing the test had 


‘a full length crack. One other: pipe 
which. was not tested. had a full 
| Jength orack. Of the remaining nine 


~ ‘pipes, four are 54 inches i In diameter 


and five are 66 inches i in diameter. 
| _ Three of. the pipes rejected. for clr- 
- eumferential cracks: in the spigot 
2 - piled, the 6 hydrowtatic t tests. ‘One © of. | 


- presented. to. the Bureau. 


* Peckworth ‘and Dr: 
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z a tended. ed ‘that: oneale of the 7 
fe length. of. ‘the pipe. AY photo. indi- 
cates that one: pipe. (680A B50, No. 


‘these pipes. had 1 more than. one , de- ¥ 
fect. ‘Of the remaining five” pipes, 
three are 54 inches 3 in diameter, one 
is 66 inches and one is a 2 inches j in 
diameter. 7 | 


While we have refused. to accord 


‘substantial probative value to. Dr. 
‘Davis’ findings insofar as .project- 
ing the results of his examination. 


to rejected pipes not identified; 3132 
we conclude that Cen- Vi-Ro has es- 


tablished prima facie that pipes. not 
‘shown to have. extensive cracks, 6.9.5 
‘longitudinal | cracks which extended ~. 
over one- -half of the length of the — 
| pipe and not shown, toh have multiple | 


Acvordants with the Conerata Man- — 
‘ual and thus improperly rejected. 2 
The Government has made no at- 
2 tempt to demonstrate that these — 


pipes could not properly t be repaired - 


in accordance: with the Conerete : . 
; oer wee ne 


“Decision Bae te 


The contract: ere hae: ite — 


| pipes: ‘be free from fractures: How- 
a ever; AACS and cracks | are nob : 


son for questioning the results of the Davis 


-.and Peckworth inspections, namely, that there 
- uis no evidence that pipes examined. by them 
had been’ presen ted to the Bureau. We note» 


that 16 of: ‘the. 58. pipes identified as acceptable 


by. Dr. Davis (Exh. 154) were apparently. not 


included in the- Final Inventory of Rejected 
Pipe: (Dxh. 152), which presumabiy means. 
that these were acceptable but surplus pipe. 


‘However, we can identify only two. 20-foot 
pipes (66 AB 50, mfg. 12~—17-64; 66A 100, 


No. 11D, mfg. 8-23-65) and one 16- foot, pipe 
(60 AB 50.'No.'Ni3; ‘mfg. 9-265) on’ the list 
of .58. pipes which are also on: the: list ae 


. acceptable but surplus. pipes (Bxh. 37). 
conclude ‘that itis. highly unlikely: that. ne : 


substantial . ‘number. of. pipes examined Dy Mr. | 
‘Davis: had - not been 


32 Phe | Goverment cites an additional rea-. 
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identical and the contract. may not 
be construed as. requiring that the 
: a be free of all cracks. ee 


- The Concrete. Manual. provides | 
that fractures or cracks extending 
ge entirely through the shell are nor- 


mally repairable except: for cracks 


through the shell of gasketed : spig-. 


ots which extend: into or beyond 


‘the gasket bearing area and more © 
“than. four inches around the cir- 
cumference under. the: gasket, and. 
except where the defect is attrib-_ 


utable to a continuing failure to 


take. known corrective action. Al- 
_ though the Bureau allowed some 
— pipes with cracks extending entire-._ 
oly through the shell to be repaired 


prior to May 18, 1965, such repairs 


were not permitted after that date. — 
Pipes with | 
 -which extended more than one-half 
~~ of the length of the pipe were Te- 
fe jected, as were all pipes with cir- 

extending 

| through the pipe wall irrespective. 

of size. Pipes with longitudinal 

cracks which extended less than.one- 


longitudinal | eracks 
_eracks. 


- eumferential . 


half of the length of the pipe were 


: subjected. to hydrostatic tests and — 
circumferential — 
cracks were hydrostatically tested to 
_ determine if the crack’ extended 
through the pipe wall. It the pipes. 


4 all pipes with ~ 


| passed the tests, it was: concluded 


that the er -acks were minor and the — 
_ pipes. were, accepted without. ae 


- Sines the oes eiabliahe gat 
‘Cen-Vi-Ro ‘admits that whether 


longitudinal and - circumferential 
_ eracks are repairable depends upon 
the magnitude and: extent of the ~ 


7 Concrete 


LEEDS: 


‘ergek: we cannot. say that: tis rej ec- 
tion of pipes with longitudinal on 
“eracks: extending over one-half of — 
the length of the pipe was unreason-_ 
able. The requirement that pipes — 
with lesser longitudinal cracks. be 
-hydrostatically tested prior to any 
repairs and” rejected if they failed 
the test was clearly contrary. to the. | 
Concrete Manual. Left to his own: 
devices the pro} ject engineer would 
apparently have permitted the re- 
pair of substantial circumferential - 


cracks in the barrel of the pipes : and. | 


cracks of 12 inches or less ‘in the | 
spigot. The requirement that all. — 


pipes with circumferential . cracks 
be hydrostatically tested. without 


repairs and rejected if they failed 


the test. was clearly contrary to the — 
Manual. 


The evidence will not ‘support ‘ 7 


finding that Cen- Vi-Ro. continually a 


failed to take known cor rective. ac- 


tion to eliminate the causes. of longi- 
tudinal and circumferential « cr eles, a 
Tt indicates rather that the Bureau 

imposed the restrictions because. of : 
concern for the integrity of any re- -s 
pairs. There were 134 final rejects 


for circumferential cracks (eight of 


which had cracks in the barrel) and. 
2B final’ ejects for longitudinal 
: cracks. a 

The ‘Gosémmidit™ ellos” on the — 
high per centage of pipes asser tedly - 
‘tested for longitudinal and circum- | 
ferential cracks which failed hydro- _ 
‘static tests as proof that ‘pipes: 


manufactured by Cen-Vi-Ro did not. — 


conform to the specifications. Cen- 
‘Vi- Ro asserts that these test results - 


These | restric- 
tions were not relaxed 1 in, ay, sig- 
: nificant degree. | 


are distorted by the Bureau’s re- 
- fusal to permit repairs permissible 
_ under the Concrete Manual prior to 
conducting the test. We: conclude 


that this contention must be Ssus- 


tained. We have identified 108 pipes 
in the Final Inventory of Rejected 


- Pipe which, are. indicated to have 
~ failed hydrostatic tests and for 


~ which the: primary reason for re- 
- jection appears to have been longi- 
-tudinal cracks. We have also identi- 
fied 42 pipes for which the primary 
reason. for rejection appears to have 
been circumferential cracks and 
_ which are indicated to have failed 
- hydrostatic tests.°Thirty of these 


150 pipes .are indicated to have 
more than. one defect. We. think . 


there is sufficient doubt as to 
whether pipes with more than one 


“3 defect were repairable as to justify 


their rejection. Of the remaining 


120 pipes, nine are 54 inches, six- 
— teen are 60. inches, fourteen are 66-- 
inch x 16-foot, 52 are 66-inch x 20-. 
foot and 29. are 72-inch pipes. One 


79-inch pipe was rejected for a 


: longitudinal crack notwithstanding 


it passed the hydrostatic test. In 


a addition, | one 66-inch by 16- foot 
- pipe and one 72-inch pipe were re- 


- jected for circumferentially cracked 
-spigots notwithstanding the pipes 
| passed hydrostatic tests. 
There is, of course, no way of de- 
| termining how many of the above 


ne pipes would have passed the hydro-. 
 , static test if repairs had been. per- 
| ~ mitted prior to. testing. However, 


the Government is not in.a position 


| to complain since its refusal to per- | 


| mit ee allowed by a contract 
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has made the ea unavailable. 7 


In the nature of a jury. verdict we 


conclude that Cen- Vi-Ro- should 


have been permitted to repair ten of 
‘the 54-inch pipes, five of the 60-inch 


pipes, 24 of the 66-inch pipes, five of 


which are 66-inch x 16-foot, and ten _ 


of the 72-inch pipes and that these 


_ pipes would have passed the hydro-- 


static test and then been acceptable — 
pipes. 
identified pipes (seven 54-inch, six 

66-inch x 20-foot and one 72-inch) a 


considered acceptable by Dr. Davis _ 
which are not shown to have multi-. — 


ple defects or extensive cracks, Tt 


follows that Cen-Vi-Ro is entitled - 


to an equitable adjustment meas- — 


ured by the cost of producing these 


pipes less the cost of repairs. We. 
also conclude that Cen-Vi-Ro should — 


have been permitted to repair the — 


three pipes referred to above (two — 


42-inch and one: 66-inch x 16-foot) 


which passed the hydrostatic test. 
and that, they: would then have been 
acceptable pipes. Cen-Vi-Ro is also: 


entitled to an equitable adjustment a 
for the cost of producing these | pipes % 


less the cost of their repair, 
During the May 15 inventory, 55 


pipes, 42 of which had been repaired a 
_and previously accepted, were re- . 

jected for circumferential cracks 
and 53 pipes, forty of which had — 

been repaired and previously ac- 
cepted, were rejected for longitu- 
_dinal cracks. The prior acceptance 


establishes prima facie that the 82 


“ previously accepted pipes complied 
with contract requirements. During 


the reclaim program twenty pipes: : 


previously rejected for circumferen- _ 


These figures include the — 


84 


tial, cr ike and 28 pipes arovioualy: 
», Te] ected for. longitudinal cracks 


| _cwere accepted. ‘The Bureau regarded , 
as reclaims of prior rejects. certain 
_ pipes marked. for special hydro dur- 


“ing the May. 15 inventory, even 
e though these pipes were not. listed 


"as rejects during the May 15 inven- 
-tory. We have found that.the twenty : 


reclaims of prior rej jects for circum- 


- ferential cracks were other than any 


-of the. 49, ‘repaired. and: previously 
- accepted pipes. We conclude that 
-Cen-Vi-Ro -has met its: burden of 


proving t that these 49, pipes complied. 
>with contract requirements and were . 
“BS improperly rejected. Two of these » 


pipes -were 72: inches .in diameter, 


- two were 66- inch by 20-foot, twenty 
were 60 inches and. eighteen were | 
Me ’ 54 inches in diameter. 4a 
Pipes with repairs to short ee se 


| -0idinal eracks which were accom- 


ots plished prior to May 13, 1965, were 


: ™ subjected to hydrostatic tests in ac- 


| cordance with the May 24 memo-. 
: = yandum. The. record. does not show 5 
| the length of the: cracks on any of : 


“the: forty repaired and previously . 
unconsolidated . areas ‘In barrels or 


“spigots: for a total of 383 pipes 
_ (Exh. 5Q). As we have seen (note. 


accepted pipes rejected for longitu- 


--dinal cracks in the May 15 inven- 
tory. However, accepting the 28 re- ~ 
| claims: for longitudinal. cracks as 
‘pipes rejected in the May 15 inven- — 
‘tory, it is obvious.that a minimum > 


of fifteen of the repaired and. previ- 


ously accepted pipes -were reac- 
oc cepted. We: find that these’ fifteen | 
pipes passed’ the hydrostatic test and 


e that their rejection was improper. Tt 


# follows that Cen- Vi-Ro is entitled - 


. to an equitable adjustment for the 
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es ‘interim. wrongful 1 rej jection of theso | 
fifteen pipes. | | 


~The appeal. as to longitudinal a | 


‘circumferential eracks is. sustained 
_as to 94. pipes (28. 54-inch, 25 60- 
inch, 21 66-inch: x 20-foot, six 66- 


inch x 16-foot, and 14 72-inch) 
which were improperly rejected, as 


to the interim wrongful. rejection of — 
15 pipes and is otherwise denied. 

-Cen-Vi-Ro is entitled to an equit- 
able adjustment measured by. the 
cost of producing 42 of these. pipes. 
For the remaining: 52, Cen-Vi-Ro is 
entitled to an equitable. measured | 
by the cost. of production less the — 
cost -of necessary repairs. 
-amount of the equitable adjintmant | 
‘will be determined infra. | os 


The 


" Defects in, 1. Bell ade Bigot pee ; 


and Unconsolidated Ale 
Spigots and Barrels aa 


tisinded under his heading are 


146 pipes rejected. for rocky or un- | 
consolidated, sometimes referred to — 
as “underfilled, bells, 170 pipes re-.— 
“jected for impact damage to bells 

“and spigots and 67 pipes rej jected for 


124, supra), the contracting offi- 
cer considered . circumferentially 
cracked spigots under this heading. 
The » specification, 
. 67.e.(8), provides in. ‘part: | 
duration and speed of spinning shall — 
-be:sufficient to completely distribute — 
and thoroughly consolidate the con- 

-erete and. produce an even interior. 
‘surface: ms Subparigiaph 67. h, o> 


Subparagraph 
“The 


(gz), a el 


: -airholes, | 


ay ‘The surfaces of the ‘pel and spigot 


in ‘eontact with the gasket, and adjacent. 
surfaces that may come in ‘contact: with 
_ . -the gasket within a joint movement range 
of three-fourths inch, shall be free from. 
- | chipped. Or. spalled concrete,. 
ee laitance, or other defects, except: that in- 
-.. dividual airholes may be repaired. as pro- 
ae vided ‘in Subparagraph i. (2). a 


-.  Cen-Vi-Ro relies on. provisions of 
7. ihe Concrete Manual providing that, 
4 imperfections or damage which can 

~ normally ‘be es include the | 


7 ieee oes My | 
| _ CA) Rock “pockets. 


(4) ‘Broken. bells containing eireum- 


. ferential: reinforcement, 


se 6) ‘Impact damage over ‘less than 45° 
a of: circumference except for ‘spigots. 


7 ) Out-of-round bells, if not so. far out 
of round that reinforcement steel will, Ue 
exposed after the repair. | 


Gee (-) Air holes and roughness in eastiet 
—s bearing surfaces of et and aieOre oes 
- aoa ‘De 7) : 


~The: Bie S ie i. May 18, | 


_ , phe provided i In. part: 


| 3. EXxperienice has been that extensive. 
a repairs: to bells and spigots has impaired: a 
“the function: of the “joints. Pipe “having 
—— imperfections. or damaged areas:that.ex-: 
tend over six inches of gasket area in the. 
- pell 133 or ‘four: inches in the Spigot Mie ; 

- be. rejected. BRR, = | 
4 ‘Extensive repairs to rock. pockets in: 
. bells and lack of consolidation of the con-: 
. crete. that will result. in poor bond be- 
tween the concrete and the steel will not 


be permitted, 


| Although on appears that. rocky 
bells’ result, from. a lack, of complete. 


188 Instructions’ precluding repair of ‘rocky 
. bells: in: excess. of six” ‘inches: in gasket areas | 
and faHouts ‘in excess of one square foot were: 
. in ‘effect as early as April 30; 1965 ‘(note 26, 
supra). This restriction was teiterated in the 
Tentative Instructions to Conerete Inspectors 


dated May: Tp ‘1965 May. 


~ Manual. 
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consolidation of concrete, ‘(Depode - 
tion, p. 75) and it is clear that the - 


Bureau regarded rocky bells as re-. a 
pairable,** it'is far from clear that 
rocky bells are normally repairable ee 


in accordance with the Concrete — 
However, the 


ment’s. argument that. rocky bells. | 


are not repairable appears to be 
based solely upon .Cen-Vi-Ro’s al- - 
leged failure to take known. correc: - 
tive action and. we.assume that. — 
rocky bells are normally. repairable. on 
as rock pockets, exposed steel, or as _ 
roughness in gasket bearing ae 2 


of bells. Although. the. Manual. does. | 


not provide any area or size limita- ~— 


tions on the repair of the above de- _ 
fects, we hold that all of. such de- 


fects. are not. repairable and that 2 


some discretion may be exercised as. 


tothe extent of the area that i is prop- 
erly repairable:. Bureau: instructions - 


in effect as early as April 30, 1965. : 


(note. 138, supra), p recluded the Te-. | . 


pair of. rocky bells in excess of six 
inches. This restriction was con- 
tinued in the May 18 letter which, — 


as we have seen, provided that pipes. . 


having imperfections or. damaged. 


areas of bells in excess of six. inches. - 
would be rej jected. Since the Manual — 


allows the repair | of impact damage 

to bells extending over less than 
45° of circumference (45° on the — 
circumference of a 54-inch pipe is _ 
in excess of 21 inches), the May 13 


| letter clearly prohibited Pars ‘to! : 


14 Pipe’ - Rejection Certification, daitea 


April .2,:1965.. (App’s’ Exh. E),. clearly. indi-. 
cates that the Bureau regarded. rocky: bells. - 


as « repairable. : An Inspectors ‘ Dally Report, 
dated . July 29,°1964, reflects. that only : pene 
regarded as “too rocky” 1 were not repairable. 


Govern- 7 
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we cm damaged bells which were 


F ‘permissible under the Manual. 
- While the Tentative Instructions 
+6 Concrete Pipe Inspectors of May 


-"'T, 1965, allowed the repair of dam-. 
cs aged spigot gasket areas of six 

~ ‘inches and. below, the May 13 letter 
precluded repair of imperfections 
_-or damage to gasket areas of spigots 

| | | Since. 
breaks entirely through the shell'in — 
gasketed spigots which extend into 
‘or beyond the gasket bearing area 
cand extend more than four inches 
- around the circumference under the 2 
gasket are not normally repairable 
under the Manual, it is obvious that 
restrictions: on repairs to spigots 
“were much less extensive than the 
restrictions to repair of bells. How- 
ever, read literally, the May 13 let- 
‘ter precluded the repair of defects. 
‘in spigot gasket areas in excess of 
four inches irrespective of whether 
‘the break extended entirely through 
--the shell and to that'extent was con-- 
_ joining..pipes with rough bells. 
- Hydrostatic tests on joints produced 


in excess of four inches. 


‘trary to the Concrete Manual. 


‘We find that some cea ue. 


‘areas in barrels and’ ‘spigots were — 
cial Report, dated May o1, 1965, 


note 24, supra). This’ is some evi-. 
dence that joints were not defective. 


normally repairable as rock pockets: 
in accordance with the Gs 


“Manual. 


In its letter “of June 10, 1965. 
(Exh. 5N, p. 15), Cen-Vi-Ro stated. 
that its experience was that prop- 

‘erly repaired bells and spigots have 

not impaired the function of the 


joints and that. pipes SO. repaired 
were. equal to pipes not requiring 
‘repairs. Cen-Vi-Ro also stated that 
-a certain number of rocky bells was 


~ inherent in manufacturing pipe by 
tthe Spinhing process # and that prop- 
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ae made repairs te rocky bells and a: 
damage to spigot. ends should be al~ | 
lowed in accordance with the speci-_ 


fications. without: the restrictions in 


the May 18 letter. The contracting — 


officer found that the Bureau, in the 


early stages of the work, permitted 
"extensive repairs to.bells and spigots — 
but withdrew this concession when 
it was determined that. such repairs 


impaired the function of the joints: . 
(par. 37, Findings of Fact). The - 


only Szidence supporting the con-. 
tracting officer’s finding that repairs — 


to bells and spigots impaired the 


function of the joints is some rather 
vague testimony by. Mr. Rippon. to 


the effect. that repairs to. bells and 


spigots. which ‘were not accom- 
plished within Specification toler- 
ances on other contracts resulted 1 in 


leaking joints (Tr. 1752), and some 


_ testimony equally lacking in spec- 
ificity by the resident. engineer of 
- reports to the effect that the laying 


contractor experienced difficulty. in 


satisfactory results (Page 4 of Spe- 


Roughness in. gasket bearing sur- 
faces, of bells and elects, 1 is, aie ; 


— 135 Tp, 1888, 1889. rere from RB. H. Fulton . 


to Cen-Vi-Ro, dated October 7, 1965 (Exh. 26) eS Ses 
states that because of the marginal quality 


of the. bells Cen-Vi-Ro had™ ‘consigned repair 


-erews to. the field in order to avoid laying 


problems, However, a. memorandum: written 


: py Mr. Herrera, dated October 11, 1965 (Cen-.: 


Vi-Ro Correspondence). states: that he has: 


made periodic.checks in-the fleid, that pipes 


were. above average requirement and. indicates 


- laying difficulties were attributable to. prae: : 


tices of R. H. Fulton’ Ss ne crews. Hes yt 


a rejected - 


220M, earl a” Liters, 


~ eourse, normally repair rable under 
- the Manual. a. 
- During the ‘May 15 noterer 2 "3 


- pipes were rejected. for damaged. 
bells or. spigots which includes 233. 


- rejected for’ rocky bells, and. 31 
_ pipes were~ “rejected for rock 


| | pockets. aa There | is no- evidence that 
any of these pipes: had previously 
~ been. accepted. It appears that prior 


to’ May 15 inventory 143 pipes had 


‘been rejected: for bell and spigot. 
defects and 12 pipes had been re- 
_ jected for rock pockets (Exh. 59). 


_ In-early August 1965, the Bureau 
~ relaxed the criteria for repair of 


2 rocky bells stated in the May 13 


letter so that rocky bells which ex- 


tended less than one-quarter of the 


circumference. of the bell and which 


did: not--extend beyond the’ rein- 
forcing steel . when » chipped out. 
were repairable (Tr. 1289 ; memo- 
' -randum of. Bureau Meeting, dated : 
ro July 9, 1965, Cen-Vi-Ro Corre- 


| “spondence; Inspectors Daily Re- 


port, dated: August -4, 1965). The - 


‘relaxation applied to pipes under- 
going review in the reclaim pro- 


. -gramas well as to. current produc- 
tion. Hydrostatic testing of these 
‘pipes does not appear to have been: 


ne required (Inspectors Daily Report, 
. dated August 4, 1965). The criteria 
in the May 18 letter: for the repair 


of bells was not further relaxed and- 


the Bureau continued to reject pipes 


fe with bell. defects or eee other: 


398 Pipe Units Rejected on May 15, 1965 


aa (Exh. 60), and tabulation attached to memo- 


randum,. dated: May 27, 1965 (note 27, supra). 

‘The tabulation indicates. that 233 pipes were 

. for rocky bells and 25 roe ‘rock 
pockets during. the. May: 15 inventory. . 
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than rocky bells. in “excess on six’ 7 
inches in bell area.2*7 "Lhe Summary: 


of Pipe Units Reclaimed — (Exh. — 


146) indicates that only: 34 pipes — 
previously re} jected for bell or spigot. 
defects were accepted. i in the reclaim: ~ 
program during the seven-month | 
period November .1965 through - 


May of 1966.. However, since there’. . 


were 146 pipes: finally rejected for: 


recky bells (Exh: 5Q), which ins 
cludes at least. 22 rejects manu- — 


factured subsequent to. May 15, 


. 1965, itis apparent that a: minimum — 


of 109 pipes previously rejected for _ 


rocky. bells must have been accepted. 


The above figure does not include: 
any. pipes rejected for rocky bells : 


prior to May 15, 1965, and we have ~ 


no doubt that.a majority of the 143, - 
pipes rejected. for: bell and spigot. — 


defects prior to May 15 were for. 


rocky bells. We have. previously. 


found that pipes marked for special - 
hydro in the May 15: inventory were 
not listed as rejects in the summa-:. 


ries resulting from that inventory = 


but that some of such pipes were, — 


tievertheless, included 3 in: the: tabu-. 

lations purportedly — repr esenting 
the disposition of all rejects in the’ | 
May 15 inventory (note 95, supra). 7 
We conclude that most, if not all, 
of the 233 pipes rejected for rocky 


ne Mr. Herrera’‘i is reported to: have tues 
of Mr. Thomas why the Bureau was still re-. 


jecting. pipes with rocky bells which could be’ : 
repaired. ‘The response was that the extent of — 
defective concrete could not ‘be: determined: 


until it: was chipped out;. the pipes were re- 
jected until satisfactorily repaired, ‘all such 


pipes were not repairable and in any event, — 


Cen-Vi-Ro would. ever repair -all. of such if 
pipes. -Cirispectors - pay Report, dated 
August 19, 1965.) _ ae a ae re 


a ax bells 4 in the May Ly inventory + were, 
- subsequently accepted. © | 


- Qur examination of the Final The 7 


to -spigots; 


—. how many pipes: were rejected: for 
these reasons prior to the May 15° 
inventory or how many, if any, of. 
the 45: apparently rejected for this. 
_ Yeason: in the May 15 inventory 
were: accepted —* the. reclaim 


program. 


The~ 


laneous: Teasons » failed. the | tests. 


Only. three 20-foot’ ‘pipes. appear to. . 
have been specially hydrostatically : 
tested for rock pockets or uncon- . 
| solidated. areas .other than gyro. 
areas.of which two passed. and one’ 
tailed. Approximately. 32. percent. 
of 20- foot pipes - tested. for miscel- 

~ laneous reasons failed * the tests. — 
~ While it may well be as Cen- Vi-Ro 
_ asserts that:some of the above pipes: 
classified as failures. would have. - 
healed within seven: days; we find: 
infra under the heading of “Testing : 
- Criteria” that the contract. placed : 
_ the burden of proof that, dripping : 


ure would ee on CeniVi-Ro:" 
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a ‘Hydrostatic. Test “Stitdy. 
4 (fish: 64) reflects that 25 percent’ 
of 16-foot pipes subjected to specia] — 
hydrostatic. tests for rock pockets: 
or unconsolidated areas: failed’ the 
” tests and that approximately : 16 per-- 
cent of 16-fd0t pipes. subject to. 
= special hydrostatic tests for miscel- 


[80 LD.) 


We: turd: to, the question of Cen". 
-WiRo’ s alleged. failure -to take 
known: corrective action, Dr. Davis ty 
. eG of Rejected - Pipe (Exh. ms attributed rocky. bells to the failure. 
 «152)- indicates - that it. contains: 88 
. final--rejects for broken: or impact: 
damage to bells, of which five. were’ 
. charged to Fulton, and 72 pipes re-: 
5 jected for broken or impact damage 
of. which four were | 
_ charged. to Fulton.. Tt is not clear | 


to have. sufficient. concrete i in the bell: 


~ due to lack of vibration’ during the. 
‘spinning process. (Deposition, . pe 


75). The project. engineer and the- 


resident. engineer considered: that. ne. 
rocky bells were caused by difficul-: 
ties in properly filling the bells due, 
to the. relatively dry Cen-Vi-Ro- 

-Tnix (Tr. 


1889, 1890, 2043). 


was a. corrective. action. for rocky. 


bells which Cen-Vi-Ro.either knew 
or as a-reasonable ‘skilled . cons 
-- tractor i is char geable. with’ knowing, , 
namely, proper mix.and proper: fill. —- 
ing. of the. bells.: = 


( approximately 1 Ar percent of pipe . 


production), 24°in November (ap- _ . 
> Dre 2Ae re of “Pipe: oa 


Whigs: = 
‘reason, 1s" supported . by: Mr. Mur-- 
‘ray’s memorandum of July 8,965, - 
(note. 127, supra). Trrespactive of 
whether one or the other or both — 
of these’ reasons may account. for. oe 
rocky bells, we. conclude that there 


However, Dr..- | 
Davis testified that in spinning con-. -.- 
crete pipe, segregation of aggregate aS 
tends. to oceur (Deposition, ‘p. 75) 
and we accept as accurate Cen-Vi-. 
-Ro’s_ assertion. . (letter. of June-10,.. 
1965, Exh. 5N, p: 15) that a. certain — | 
number. of rocky bells is. inherent i ites S 
manufacturing. concrete Pipe: » by = 
spinning: methods: oe os 
The: record. reflects: that. 194 of 2 age 
rm 146. final rejects for. rocky pete 
bells were manufactured. prior to 
May ‘15, 1965. (Exh. 5Q). Ten of © — 
the fo, rejects. for rocky bells: era 
were. manufactured’ ‘in September | 
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of -prédietion)y 3T in Hécember’: 1964 
(approximately 3.6 percent: of pipe 

| ~* production), four in’ J anuary (ap-. 
proximately 0.28 percent), three in 

_ February: (approximately 0.27 per- 

cent); three in: March.” (approxi- 
mately 0.22 percent) and 13 in April 
1965 (slightly over: one percent). ' 
Final rejects: for: ‘rocky. bells, con- | 

~ sidered as ‘evidence of defects, manu- 


‘factured in’ ‘Novernber and Decem- 


_ ber of 1964 were, of course, very 
. substantial. However, the reject-de- 
-- fect “rate for rocky - bells: declined. 
ee significantly. during the following | 
three months, which is evidence that 
ae corrective action was being taken to 
a reduce or eliminate rocky | bells. 


“Although we have considered that 


tae each defect must: be examined sep- 
 arately to determine if the record. 
~~ establishes a’ ‘cause and a, corrective. | 
action: ‘therefor, we have noted an 
Inverse relationship between rocky 
bells and” slump. or fallouts” (note 
= TS supra). 
confirmed in part: by the fact that. 
.S. final. rejects’ for fallouts: manufac- 
wee “tured: in January 1965 were 0.85 
eg percent - of | “pipe: production, 0.92 
percent in February, 1.5 ‘percent in 
-- March and 0.54: percent in April 
1965. We conclude that rej yect-defect 
_ rates for rocky: bells. and’ fallouts 
may be combined for the purpose of 


“This © relationship. As 


| determining the question. of “con- 
tinuing: failure’ to: take known. cor- 


rective action” and’ that these. de- | 

. fects . ‘continued for a ‘sufficient | 
- period of time that Cen-Vi- ‘Ro may 
aoe properly be charged | with ‘such a 
> failure prior to. May. 15, 1965. There 
: isi no “evidence that rocky bells were 


a paca ifohlana after May 15, = 
~1965 (only 22.final rejects for such 
‘reason ‘were ‘manufactured~ after ' 
that date) and: we find that repairs —. 
to rocky bells normally permissible 
‘under the Concrete Manual could 
‘not’ properly ‘be: refused. 
May 15, 1965. | 


“We have identified 28 pipes’ in nthe | 


oF inal Inventory of. Rejected. Pipe 
_ (Exh. 152)" 
_ May. 15, 1965, for which the’ primary | 
reason for rejection -appears to 
have been rocky bells. Three of these 
‘pipes are indicated to have multiple ae 
7 defects. ‘Defective areas on two of . 
- the pipes (66AB50X16, No.8Nand | 
19D, mfg. 11-16-65 and 12-31-65, oe 
respectively) extended more nee | 
one-quarter of the circumference of: | 
te pipe (pp. 30 & 74, Vol. II, Exh, — 


manufactured aitter | 


40). One. other pipe (72A B50, No. 


‘6D, mie. 1-28-66). upon which the : | 
‘defective area, appears. to. extend 


less than one-quarter of the circum- 


ference had exposed steel in the - 
rocky area (p. 91, Vol. IL, Exh. 40). a 
We conclude that Cen-Vi- Ro should — 
-have been permitted to repair this — 
pipe. The rocky : area on about eight: 


of a row of. approximately seven- 


teen 66- inch. pipes which were re- 
jected for rocky. bells and. fallouts | 
“appears to extend more than. one- 
quarter. of the circumference of the 
pipe (p. 42, Vol. ‘TH, ‘Exh. 40). 
- These pipes have not been identified 
and it is ‘not. possible to determine 

“if: they. are included in the Final a 
7 Lnventory. of Rej j ected Pipe. The: ex- 
tent of the rocky: area.onthe remain- 
der of the ‘pipes rejected. for TORY. a 
bells i is. not shown, | 


after | 


9Q 
Impact damage to bella asad spig- 


4 as as. the name implies, occurred 


4 during handling. of the pipes. It can- 
not, of course, be doubted that there 


“as: a. ‘known corrective action fori im-- 


pact damage,, namely careful. han- 


=a dling of the pipes. We note Mr. Her- 
 rera’s testimony (Tr. 179). that. he - 
— thought: Cen-Vi-Ro experienced un-— 


‘necessary impact damage because he 


7 didn’t think they should have had 
any. We also note that if the delays 
in pipe manufacture which forced 
the suspension of laying oper ations 
‘by the subcontr actor, R. H. Fulton, 
‘aré Cen-Vi-Ro’s responsibility, then 
the resulting inventory of pipes and 
| increased handling” which would 


normally ‘result in more ‘impact 
damage are. also” Cen-Vi-Ro’ s re- 


| sponsibility. Nevertheless, and in 
view of the provisions of the Con- 
erete Manual, we conclude. that it 


would be ainrealiatic to expect. the 


total elimination of such damage on 


a project involving the manufac- 


ture, test and installation of: thou- | 


sands of pipes. 


“There is ee ‘the. matter: oe in- 
creased handling due to hydrostatic. - 
tests in excess of contract Tequire-: 
_ ménts. In a letter to Raymond In-. 


‘ternational, Inc., dated July 2, 


one. ‘percent. This letter was, of 
- course, written over one year after 


production of pipes had com- 


- menceed. Relating final 3 rejects. to the 
Pa months in | which. the Bo, were 
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manufactured indicates ‘abi only “a 
one month (October, 1964), appears 
to have been free of final rejects for: 
impact damage, Exh. 5Q). How- 
ever, comparing pipe production in 
, particular months with the number ‘ 
of. pipes: manufactured. in those 
months which were ultimately re- 
jected: for. impact | damage would 
serve no useful purpose, since ‘re- 
jection did not: necessarily: occur .as 
the pipes were produced and: the — 
record does. not support the view - 
that the majority of. impact, damage } 
-oceurred during | Or “immediately 


after. the Plpes were produced..'The 


170. final rejects for impact damage 
constitute approximately. 0.56 per- 
cent of the 30,133. pipes: produced 
“under DC- 6000. ‘The evidence does 
not. establish any relationship be- 


tween. impact damage and other de- 


~ fects. We find that the record would _ 
not: support a: finding that Cen-Vi- 
Ro continually failed to take known - 


corrective action to eliminate or re- 


duce impact. damage. | 


From. our . ‘examination of. the - 


‘Final, ‘Inventory of. Rejected Pipe — 
(Exh. 152), we. identify. 88 pipes’ 2 
rejected. for broken or impact dam- 
aged bells, of which 13 have multi- 
3 fie defects (seven of which failed — 
| 1965 (Cen- -Vi-Ro Correspondence), | 
Mr. ‘Hubbard expressed the opinion 
that rejects normally expected, due. 
to accidental damage and other fac- 

| tors, should not. exceed. one- -half of. 
_ passed the test. is on the list of iden- ; 
tified pipes considered acceptable to 
Dr. Davis. Photos indicate that the 
pipes 
: (66A B50X16, No. ‘8D, a. 81-86 as 


hydrostatic. tests), two. additional 
pipes failed. hydrostatic. tests, one 
pipe (66A 75X20, No. 14D, infg. An 
18.66) passed the test and five were 
charged to. Fulton. The pipe which 


damaged _ areas . O1.. two | 
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| mee 724 B50X20, No. TD, mfg. 2 


22-66) extend less than 45° of the 


| circumference of the pipe and thus 
| cwere normally repairable i in accord- 


cae ance with the Concrete Manual (pp. 


; 96, 109, ‘Vol. II, Exh. 40). As noted 


below, the former pipe ison the list 
of identified pipes considered. ac- - 
| ceptable by. ‘Dr. Davis. A Reject. 
Certification. (Exh. 121). contains -a 
_ statement by. the Cen-Vi-Ro. repre- 
- sentative that the seepage. from im- 
pact cracks on. the second pipe could 


be solved. by minor repair. We ace 
| cept this statement as accurate. . 


We. also. identify. 72 pipes. “tot ; 
: “which. the primary. reason: for re- - 
jection was broken or impact. dam- | 


aged spigots. of which ten have 


multiple defects. (two of. these failed 
hydr ostatic - tests), ‘one additional 
- pipe failed the test, two pipes 
- - (66AB50X20, No. 6N and. 4D, mfg. 

12~-7-64. and.12-3-65, ‘respectively) 7 
passed the hydrostatic test and four 

_ pipes were charged to Fulton. A Re-- 
ject Certification (Exh. 121) states 


that the gasket ¢ eroove on the former 
“pipe which passed the test was 
broken. “completely . off”? for a. dis- 
‘tance of about ten: inches. 


tions were proper. While it appears 


that the damaged. area on one of the 


pipes (72A BBO, No. ON, mf. 1-13 


| 65) extended. for more than four. 
inches © along: the» spigot . gasket: 


| groove, it is not clear that, the break 
was entirely through. the. shell < p- 


5 LO Vol. I, Exh. 40). The other pipe 


| - (G6A25X20, No. 8D, mtg. 8-2-6) 


Photos. 
-of seven of the rejected pipes are in. 
_the record. With two exceptions, 
the photos establish. that the rejec- 


iS. indicated to Taye foe on hy- | 
drostatic test at a slump area, in the o 


spigot (p. 106, Vol. II, Exh. 40). 


We. conclude. tee Cen-Vi-Ro has. 
not. shown that. ‘these pipes: were - 
properly. repairable. oS - 

During his March 1967 inspection 


Dr. Davis examined 16 pipes which — 
were rejected. for impact. damage of 


which he considered that eight 
should. have been. accepted. 138 Hive 
pipes. (one 54- inch and four 66-inch | 


of which one 1s 66-inch x 16- -foot) 
with, broken. or impact. damage to 


bells are on. the list of identified 
pipes considered. acceptable by Dr. 
Davis (Exh. 124 and 154). One of 


the 66-inch pipes. with a broken bell 
: failed two hydrostatic 1 tests and one 
 66- inch pipe (66A7 5X20, No. 14D, 
mfe. 4-18- 66) with a broken bell 
; passed. the test. One of the Pipes 
considered. acceptable by Dr. Davis 


(66AB50X16, No. 8D, mfg. 3-7- - 
66) has been identified pravionsly as 


| included i in the photographs: (p. 96, 


Vol. i, Exh. 40). The photo con- 


388 Summary. of Droticcse Davis’. Comments 


_ on Pipe (note 91, supra). The Final Inventory 


of Rejected. Pipe (Exh. 152) lists. broken bells 
‘and spigots and impact damage to. bells and. 


. spigots as separate reasons for rejection. The 
~ Concrete Manual also treats. broken bells. and » 
impact. damage: separately. Dr:: Davis: appar-— . 


ently did not distinguish between broken bells 
and impact damage since his” summary does 


~ not. indicate that he. inspected © any pipes for 
- broken bells. Yet the. list of. identified pipes 


which he considered ‘aeceptable (Hxh. 154) 7 


. contains: two pipes: rejected. for broken bells, 
‘Mr. Peckworth attributed’. broken bells pri- — 


marily. to impact damage (Tr. 106). - Sum- 


maries of rejected: pipes prepared! by. the Gov- . 


ernment. do not distinguish between broken 
bells: and. spigots and impact damage to bells 


and spigots (HWxhs:'5Q and:5R). In: view of : 
the. above and since we: regard’ permissible e 3 


repairs to broken. ‘bells ‘and impact damage to — 
bells as comparable under the Manual, we are 
justified in. nea ee two defects similarly. 


7 Manual. 


‘92 0 | DECISIONS OF THE. 


: firms that the ‘inmaced area of Ae 
bell on this pipe ‘extetided less than 
45° of the circumference. Since the 


- Government: refused to permit re- 
pairs to impact. damaged bells in 


_ ‘accordance with the Concrete Man- 


ual we attach little or no ‘signifi- 


eance to the fact that one of the ~ 


. identified pipes “failed two hydro- 
~ static tests. We conclude that Cen- 
“Ge Vi-Ro has established. prima facie 


that these five pipes were properly | 
Concrete | 


repairable under © the 


s. Dr. ‘Davis examined 26 pipes re- 
jected for rocky bells. He consid- 


éred that. four out of 26. or approxl- 
. mately 15. percent, should have been | 


= accepted _ with repair. ‘However, 
none of the pipes rejected for rocky 


| bells. which he examined has been : 


‘, identified. | 


The ee ‘does not. oo any 


| ‘reason: for unconsolidation of con- 
crete in barrels and. spigots. Since 


awe have found that. unconsolidated 
_ gyro area concrete. was attributable | 


to a dampening of vibration at the 
points where the gyro rings encir- 
-cled the forms on the 20-foot spin- 
her, it would seem logical to attrib- 


ute unconsolidation ‘in barrels’ and 
= spigots to similar causes. However, 


there does’ not appear. to be any cor- 


_ relation between the number of final 


rejects for. unconsolidated concrete 


—in-barrels and. spigots and final. re-_ 


: jects for gyro. areas. The Govern- 


| ment: attributes: 64: of. the 67- final. 


— reje jects for unconsolidated concrete 


in barrels and-spigots:to the period 


Prior. to 9 May 15, 1980, | ah PQ): 
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Thirty of these are s idieated to iy ae 
‘taanufactured | during ~ ‘the = 
shakedown period, Thereafter, | un- 
consolidated concrete other than in _ 


been 


gyro areas does not appear to have: 


been a significant ‘problem. Final s 
rejects for this reason taken as avi. a 
dence of. defects, averaged approxi- 


mately 0.22 percent, of production — 


‘during the so-called crisis period of 


J anuary through April 1965. The 


record rather than: supporting ee 
finding of a continuing failure to 
‘take known corrective action to re- 
duce or eliminate unconsolidated - _ 
concrete other than In’ gyro areas, — 
in our opinion supports the contrary oa 


conclusion. We so find. 


We have identified 82 of. the 67. i 
‘rejects for unconsolidated 
areas in’ barrels. or ‘spigots as dis-— | 
tinguished from gyro areas. Fifteen aS 
of these pipes have multiple defects, 
or are indicated to have been. re-- 
jected by Cen-Vi-Ro’ (two of. these - 
failed hydrostatic tests). One other 
pipe (72A B50, No. 15N, infg. B00. 
65) passed the hydrostatic test. We 
‘conclude that ‘Cen-Vi-Ro ‘should : 
have been permitted to repair thiss: x 
pipe: Dr. Davis does not appear to 


have examined any pipes” which 
were rejected for this reason. None 


of these pipes are included i in the - : 


photographs ¢ of defective: pipes. 
Although | the contracting officer | 


does not appear to have specifically 7a 


considered unconsolidated concrete — 
other than gyro areas ‘as a reason 


for rejection, ‘It is clear that hisin-- 
tention was to deny Cen- Vi-Ro’s 
claims in ‘their’ ‘entirety. We con- , 
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| ae that cn to the contract- : 


| ing” officer: would serve no useful 
»PATPORe., | . oe mo 
: - Decision : 


“Ditectives and Snstrictions~ in 


effect | as of April 80, 1965, provided 


_ that pipes. with imperfections or 
| damaged areas extending over ‘six 
Inches in gasket area of bell would 
. be rejected. These instructions were 


_ affirmed in the May ‘18 letter which 


also provided that pipes with im- 
_ perfections’ or damaged areas: eX- 


ceeding four inches in gasket’ areas 


of-the spigot would be rejected. 
Rocky bells result from insutffi- 

-clent concr ete in’ the bell.and are 

| otherwise. referred to. as unconsoli- 


dated « or underfilled bells. Difficulty | 


“in properly filling the bells appears 
to be due primarily to the mix used 


in the Cen-Vi- -Ro process. “Although - 


ibis ‘not altogether clear, we assume 
that: rocky. bells are normally re- 

: pairable as rock pockets, exposed 
steel or as roughness in the gasket 


~ bearing : areas ‘of the bell in accord- 


ance with the Concrete Manual. In 
any event, ‘the Bureau permitted 


substantial - repairs to rocky. bells” 


pr ior to April 30, 1965, and the Gov- 
7 ernment’s only argument that-rocky 
- bells are not ‘repairable appears to 


be based, on’ Cen-Vi- Ro’s alleged 


~ failure to take “known corrective 
action.” During the May 15 inven- 
tory. which was conducted’ in’ ac- 
cordance with the May 18 letter, the 


| “Bureau rejected 233 pipes for rocky 


bells: Although a limited number’ of 


| ‘pocky' bells 4 ‘1S cinherent! in the manu- 
facture’ of: ‘concrete pipe ‘by spin- 


497-456-785 


ning methods, 1 we aie concluded | 
that there i 1s a known corrective ac- a 


tion for rocky bells which Cen-Vi-_ ; 


Ro either knew or is chargeable with 


knowing, namely a proper mix and : 
_ proper filling of the bell. We have 
also found that rocky | bells consid- 


ered as defects were manufactured : 


for a sufficient. period of time andin 


sufficient quantities that Cen-Vi-Ro 


may be found to have continually 2. 


failed to take that corrective action — 


prior to May 15, 1965. ‘After May 15, ee 
1965, rocky bells were not a signifi . 


cant problem, and the record sup- 


ports the conclusion that corrective . 


action was taken to reduce rocky 


bells after that date. 


In early August 1965 the Bureau | 


relaxed the restriction in the May ae 
13 letter and permitted the ‘repair _ 


of rocky bells which extended less 


than one- -quarter of the circumfer- 
ence of the pipe and did not extend - 


beyond reinforcing, steel when 


chipped out for repair, ‘This relaxed | : 


criteria was applied to. ‘previously | 


re} jected pipes as. well as current pro- 


duction and resulted in the accept- | 


ance of most, if not. all, of the 233. ~ 
pipes which were rej ‘ected for rocky oe 
bells in the May 15 inventory. While | 
it is clear that not all rocky bells are 
repairable ‘and that the magnitude | 
and extent of the defect must becon- 


sidered, the Manual permits the re- — ; 


pair of exposed. ‘steel on’ the inside 
of pipes 86 inches or larger in di- 
‘ameter. It also: ‘contemplates the. re- 
pair of areas extending beyond 1 rein- 
forcing ‘steel.’ We- cannot: ‘say that 
limiting’ ‘restrictions on® repair: “of 


rocky bells: to an area’ less: than one. 


supra), 


a 


. quarter of the in ialnersies of the 
bell was “unreasonable; however, we 


= ‘conclude that’ ‘Timiting repair of 


‘ “pocky. bells to areas which did not 
extend beyond reinforcing steel was 


oF ‘not in accordance with the Manual. 
“AS pointed out ante. (note 88, 

| Cen-Vi-Ro™ has largely 

= a5 eschewed. identification of particu- 


lar J pipes it considers were “umprop- 


7 “erly rejected. A photo of one 72-inch 
_ pipe haying exposed ‘steel in. the 
“rocky. area ‘reflects that’ the defec- 

_ tive area on ‘this pipe extended less 


than. one- -quarter of the circumfer- 


~ ence. We find that’ this Pipe 9 was im- -. 


2 properly rej jected. 


The Bureau’ Ss instructions | pre- 7 
cluding repairs to damaged bells. 
__ that exterid over six inches in gasket _ 
tS areas clearly constituted: a restric- 

tion on repairs. to impact damaged | 

or broken bells. which are normally 
= repairable i in. accordance . with the - 


Concrete Manual. ‘There is no evi- 


‘dence that’ these_ restrictions were 
ever. relaxed | or. changed i in any way. 

The evidence would not. support a 
finding that Cen-Vi-Ro continually : 

failed to take known corrective ac- 


“he 


~ tion to reduce.or eliminate impact 


a damage. We have identified 88 final 


. Tejects for broken or impact, dam- 


— age.to bells of which 13 have moulti-- 
ple defects and. five. were charged to- 
ord. The photos support the conclu-_ 
sion that the rejection of five of. the — 
_pipes-was proper. Although two 66- _ 
inch x, 20- foot. pipes. rejected for — 
broken. spigots. passed. the. hydro- i, 


- R. EH. Fulton, the pipe. laying sub- 
~ contractor. While. a, photo indicates 


| that; a ee inch pipe. which was_ re 
jected for impact, damage to the bell 


leaked when hhydrostatically. tested, 
we have accepted as accurate a state- 


ment ‘by. a. Cen-Vi-Ro. representa; 


| tive that. the Jeakage could be ae 
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| by x minor repair, In alien: Con- . 
- Vi-Ro has identified and established. 


prima facie that five pipes (one 54. 
inch and four 66-inch of which one 


is 66-inch x 16-foot) examined by — 
‘Dr. Davis which.-were rejected for — 
| broken or impact. damage. to bells 
were properly. repairable i m accord- : 
ance with the ‘Concrete Manual. We ° 
find that. the. rejection. of these six. 
: Pe was improper. — 


Since breaks on ‘gasketed © are 7 


which are entirely through the shell . 
and.-into or. beyond the gasket bear- _ 
_-ing area and which extend for more — 

than four inches, around the circum- — 

ference under the gasket are not _ 
normally repairable under the Con- — 
crete Manual, it is not clear that Bu- | 
eau: Snstractions. precluding repair — 
of. imperfections. or damage which - 
extend more than four inches in the 
spigot gasket area restricted repairs 
~ allowable by. the Manual. However, 
read literally, the May-18 letter pre- 
eluded repairs t to damaged. or. defec- 2 
tive spigot gasket areas. in excess of _ 
four inches irrespective of whether. 
the break, was through the shell. We | 


a ae 


broken - or impact. ae to. spig- ; 
ots. The extent. of the ‘damaged : 
“ areas: on the great. majority « of these: - 
pipes is not shown. Photos. of seven 


of the rejected pipes are in the rec- _ 


-'static...test, -other .. evidence: estab- 7 
-lishes: that, the. rejection, of one of 
these Pipes: was: probe We con- - 


7 Bee dhat Ge Vi- io. has fae car- 
ried its burden of proving that any 


a of these 72. pipe were. improperly 


rej jected... | 
We have found that: ‘some. uncon- 


| solidated- ‘concrete in. barrel and | 
spigot: areas of the. ‘pipe was nor- 
mally repairable as rock pockets. in 


- accordance with the Concrete Man- 


Pa ual. “The record would. not support 3 
a finding: that Cen-Vi-Ro. continu-_ 
ally failed: to take known: corrective 


| action. to reduce or. eliminate this 


a type of defect. We have. identified 


89 of 67 final rejects for this reason 


of which 15 have multiple defects _ 


_or were Cen-Vi-Ro rejects. There is 


no evidence of the extent of uncon- 
- solidation on. these pipes. One 72- 
inch) pipe is indicated to have passed 


the hydrostatic test. We conclude 


_ that ‘Cen-Vi-Ro should have been 


| permitted to repair this pipe. 


' Tt is clear that the Bureau’s re- | 


-strictions on the repair of. impact 


fe damage to bells and: rock pockets . 
.. were not in accordance with. the 


Concrete Manual and thus consti- 


tuted changes within the meaning 


of the “Changes” clause. While not 


_ $0 clear, the Bureaw’s. restrictions | 


~~ on repair of damaged or defective 


spigot. gasket: areas arid its relaxed. - 


_ eriteria for the repair of rocky bells 
were also contrary tothe Concrete 


Manual. ‘However, it is well settled 
that the mere fact a change has been | 


effected. does not, without more, @s- 
; tablish - entitlement to “additional 
compensation. Joseph 8 ternberger 


is v: United States (note 116, supra) . | 


~The appeal as to bell and: spigot 


= | defects and unconsolidated concrete 


OF GHIN-VI-RO OF TEXAS, Nee si a 
February 7, 1978 | ee Plas = Has 
in: pipe barrels.. is Seeing: as. ‘to Sa 
eight pipes. (one 54-inch, one. 66- | “4 
inch x 16-foot, three: 66-inch x 20- . 
foot and three 7 92-inch). which were 
‘improperly. rejected. for unconsoli- fs 
dation, rocky and. broken. or impact ~ 
damage to bells and is otherwise 
denied. Cen-Vi-Ro is entitled to an - 
equitable. adjustment. measured. ‘by . 
the cost, of producing. these pipes less Peg 
the cost. of repair, The amount of __ 


the ‘equitable adjustment.» will: be, de- oe 


_ termined. ie 


* Pallouts 


interior surface crazing and rough- _ 
ness A a sa Br. e. (2). and, 7 : 
j-(2)). = 


. Cen-Vi- Ro onnds that. thes pro- F 


visions of the Concrete Manual pro- | 
viding for the repair of rock pockets i 
~ and exposed. ‘steel on. the outside of ee 
any’sizé pipe'and onthe inside of 
pipe-36 inches or larger in: diameter 
without any repaired area. limita-_ 
tion being specified: means that most ai 
fallouts are repairable. There i is no fe 
evidence of the’ ar ea of fallout the 


Bureau. considered. repairable prior me 


to. April. 380, 1965. Bureaw instrue- ae - 
tions in affect as of aaa! 30, _— eo 


a addition to sections’ at’ thé S he 
specifications previously cited; res 
quiring that pipes have an even in- 
terior surface, the ‘Specifications — | 
‘Tequired that placing of concrete be: _ 
such as to assure ‘satisfactory bond 
_ between the concrete and the steel 
(Subparagraph 67.c. (3); Specifica- — 

tions. DC-6000), and that pipes 
have circular and. cylindrical inner © 
surfaces and be free from excessive 
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(note 26, supra), which 3 were pe 


7 of one square: foot or less.” 


Tt appears that prior to. > May 15... 


oe 1965, a total of 116 pipes had been ; 
_ tion, the Summary of Pipe Units 


we ajéobed for fallouts of which 42 
had ‘been rejected: by Cen-V i-Ro 
(Exh. 59). The record does not in- 


se dicate the area of the fallouts on 
~ these prpes, During'the May 15 in- 


ventory: which was “éondhicted ' in ac- 
cordance ‘with ‘the. criteria in: the 
May 18 letter, 214 pipes. were re- 
jected, for fallouts j in excess of one 
- square foot of which approximately 
25 percent. had been repaired.*%° In 
ee uly. 1965 the Bureau. relaxed. the 


criteria for the repair of fallouts so 


that the matter of the permissible 


| repairable area Was left more to the . 


judgment. of the inspectors.? 140 A]. 


though Mr. Lincoln testified that — 


| the. relaxation was because fewer 
pipes with fallouts were. being. en- 


Pe countered. (Tr.. 1895), the relaxa-— 
tion. apparently applied to. previ- 


ously. rejected pipe as. well as cur- 


rent production - (Inspectors Daily © 


: Report, dated ee 22, eae There; 





ase Tabulation, dated April. ‘48, “1967 ‘ish. = 
60). The: tabulation’: attached to mémorandum, 27, 
dated May 27, 1965 (note 27, supra), indi- — 
cates that 210 pipes were rejected for fallouts . 
. in excess of one. square foot during the’ May 15 | 
inventory . of which approximately 25. percent 


chad been ‘repaired. 

‘140 TF, 1288,. 1289; 1894, 18953 ‘Inspectors 
Daily Report, dated July, 22,. 1965. memo- 
randum of Bureau Meeting, dated J nly 9, ‘1965, 


and Hubbard: letter of August: 9, 1965; ; -Cen-Vi- . 
—. Ro Correspondence. -AD. Inspectors | Daily. Re- 
< port, ‘dated July 16,' ‘1965: (Exh, 100), indicates © 
that the , project, engineer. | expressed . concern. . 

ea because the inspectors eccemred a $2 inch pipe 


“mid 


- jn area. “Such. actions ‘would have: a. natural 


_teridency to make ‘the inspectors” conservative 
in deciding what wwasi ‘'Tepairable. 


H wet ME 
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’ ater fllewtes of approximately ‘two 7 


- firmed" in’ ‘the May 13° ‘letter, Tes 
~ stricted repairs of: fallouts to those 


square feet were considered repair- 


ables? It. does not appear that this 


limitation. was based .on’ any evi-. 


dence of what Cen- Vi-Ro was capa- 


ble of 1 repairing. Despite the relaxa- 


Reclaimed ©(Exh. 146). indicates 


that. only 16 pipes previously re- 


jected for fallouts were accepted 
during the reclaim program. - How-. 


éver, since there were 205 final re- 
jects for fallouts of which 26 are 
. Indicated to have been manutfac- 
’ tured. after May 15, 1965, and the 


record. indicates” ‘there were 330 


pipes re} jected for fallouts as of May : 


LD, 1965, we find that : a minimum of 
150 pipes ‘previously rejected for 
fallouts . were, ultimately accepted. | 
This i is in accord, with the contract- 


ing. officer’ S finding (pars. 42 and 
48, Findings of Fact). Although. 
Mr. Thomas testified that pipes with 


repairs to fallouts were hydrostat- 
ically tested in order to test the re- 


paired ‘areas (Tr. 1399, 1400), the 


Hydrostatic Test Study (Exh: 64) 
does not indicate the number of tests 


for such ys 2 


sah eerie, oat 


Pe makufactured after Fuly of: 1965 | eS 


tinue: to’ reflect 54-inch and ‘larger. diameter 


pipes as being : “rejected for fallout in excess 
of one square foot. at See, €.9., p. 141; Vol. I; 
pp. 21,.28,' 38, 43, 57, 61, 72,75 and 420, 
Vol IT. (Exh. AO). However, we. find that all. 


- of ‘the pipes . shown in. these photographs are 
7 not’ included: in:ithe Final Inventory. of: Rejected 
Pipe (Exh. 152). In-addition, a note appended 


to an. ‘Inspectors Daily’ Report, dated Janu- 
APY ' ‘10, ‘1966, ‘by: Mr. Lincoln ‘states. that repair 
of an. eight-inch square area. of a, pipe upon 
which concrete ‘had beén removed to’ the steel 
for. ‘the: purpose | of:-determining thé -water/: 
cement. ratio was. outside. the; limits of Accept- 


a able repairs in” ‘the’ ‘specifications: and the 


a 13° letters: 


gy fsb. 0  ABPHALS OF ‘CEN-VI-RO OF TRXAS; INC. 
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De ee jestified. that. ‘the one 


square. foot limitation, was. appro- 
priate for pipes of only 36. inches i in 
diameter, but that. for a. pipe 72 


inches in diameter he would. prob- | 
| ably. allow. an area of up. to four 
| square. feet, to be repaired. (Deposi- 
_. tion, p. A). He stated that fallouts. 
usually occur immediately after the © 
pipes were manufactured and that 
the reinforcing steel would usually 
be exposed. This testimony has not 


been rebutted. The. Board finds that 


 fallouts are normally repairable in 
i accordance with the Concrete Man- : 
ual. We, therefore, reject the con-— 
_.. tracting officer’s finding, which was 
based. primarily on the conclusion 
the Concrete Manual was not appli- . 
cable, that. the Bureau’s action in 
allowing repair of any fallouts was 


a matter of grace. However, it is 
* clear. that, the permissible. area for 
| the repair of fallouts varies depend- 
ing upon the size of. the pipe and 


that all fallouts are not repairable 
notwithstanding the lack of a re- 

: paired. area limitation in the Con- 
crete Manual. The Bureau’s action 
in relaxing the repairable area of 
fallouts to. 
square feet, constitutes a recognition _ 
that the one sped foot. limitation 


approximately 


was too restrictive. 


Since limiting the ‘separable area 
of fallouts to one square foot is ap- 
pr opriate for pipes 36 inches in di- 


a we cannot say that the Bu- 


reaw’s action in limiting repairs, of) 
fallouts:to two square feet-on pipes 
- of.54 inches in diameter was: unrea-. 

sonable. However, as to pipes larger . 
than 54. inches i in: cliameter, we con- 


that -Cen-Vi-Ro - 
prima facie that.it was: repairable in 
accordance with the Concrete Man- 
cual, However, we find infra that — 
-Cen-Vi-Ro.is chargeable with a con-- 
_ tinuing: failure. to. take. known cor- 


two ’ 


| elude that ae 9. eae too, ae . 
- tion. was. unduly, restrictive and that 


an area up to a.maximum. of four 
square. feet. for a pipe. 72 inches in 
diameter was reasonably repairable. 


Twenty- one of the final rejects for - 
fallouts were 72, inches 3 in diameter 
of which three were manufactured 


after May. 15, 1965, 129. were 66. 
inches i in Giameter of which O1 were 
manufactured after May 15, 16 were 


60. inches i in diameter of which only 
one was. manufactured. adter May ~ 
“2 1B. 1965, and 46 were 54 inches, in 


‘actor all of which were manu- ‘ 
factured. DEO: to May. 15 ro ae 


BR & 152). 


DT: Davis: (Sime o4 pipes. re’ Fe 


jected for fallouts of which he con- 


sidered that 15 were acceptable. with 
repairs (Exh. 2 of Deposition). ae 
Only one of these pipes (544 B50, — 
No. .6D,. mfg. 9-18-64): has. been. 
identified (Exh. 154). Although the 
record: does not.establish the area of 
the fallout on this pipe, we conclude. 
has” established 


rective action to. reduce Or eliminate 


-fallouts prior to May 15; 1965, and 


Cen-Vi-Ro has not established that 


rej jection of this pipe was improper. 


. As we have seen, there were 116 


rejects for fallouts prior to May 15, — 


1965..The Government attributes 


manufacture: of 180.of the final re- 
jects for fallouts to the period prior: 


to May 15, 1965 (Exh. 5Q). How- 


‘ ores 40 of the: 180 are listed as 3 have. | 


- tion) 


ee ae re 
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a ing dates of fianufacture illegible. 


a ‘Sixty- -seven ‘of the final ‘rejects for- 
_ fallouts:’ were’ ‘manufactured during 
‘the shakedown “period. Of ‘the re+ 

- ynaining 73, ‘definitely: ‘manufac- 
- tured prior to May 15, 1965, 18 were | 
“manufactured in “September | (ap- ; 
proximately 2. 5 percent of pipe pro-. 
— duction), ten in October: 1964. (ap- : 
es proximately. 1.1 ‘percent of pipe 
production), five in January 1965 | 
‘(approximately 0.85. percent - of 
- date. es oe 


pipe production) ,. ‘ten in February 


(appr oximately 0.9: percent of pipe - 
a production) , 21-in March (approxi- 7 


: ‘mately 16 percent, of pipe “produc- 


do not appear to have constituted a 


is ond problem. 


In its: letter of June 10, 1965 


. 7 (Exh. 5G), Cen-Vi-Ro stated “We 
seldom have fallouts with our pres- - 


ent. mix,” thereby. conceding’ fall- 


—— outs. were attributable primarily: to 
> mitix. design. ’ Mr. Lincoln” testified 
that. -fallouts » ‘were. correctable. by 
- machine operators and design of the 
Cen-Vi-Ro has — 


| 1892). 
made no attempt. to rebut this testi- 


fallouts and. rocky bells. 


On. the above’ evidence, we. find 
that there is a corrective. action:that — 
Cen-Vi-Ro, as a reasonably skilled 
ca contractor, either knew or is charge-- 
‘able with knowing, namely, the 
proper mix. and skilled operators, - 
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and-seven in April” 1965. 

( approximately 0.54 percent of pipe - 
_ production). Final rejects for fall-" 
~~ -outs manufactured. in other months 


_ [80 LD. ; 


ies rective action. We further find that . 
this defect: was sufficiently numer- — 


ous and continued for a sufficient 
length of time. that Cen-Vi- Ro may 


be charged with a continuing. fail- 
‘ure to take that corrective action as 
to pipes manufactured prior to May » 
1, 1965. However, fallouts were not | 
a significant problem after May 15, 

1965, and. Cen- Vi-Ro may not be 


charged. with — a failure to take 


: known corrective action after that: 


Our andine t that Geni Vi: Ro is | 


‘chargeable ‘with | a continuing fail- 
ure to take known corrective action | 


a tae 


to redtce or eliminate fallouts prior | 


to May 15, 1965, makes it necessary 


that we ade the propriety of .. 7 


the rejection of only those pipes 


which were ‘manufactured | after 


that. date. We have identified 26 _ 
pipes manufactured after May 15_ 


in the Final Inventory of Rejected 


Pipe (Exh. 152) which appear to 
have been rej jected for fallouts. 


Photos of eight of these pipes arein 
_the record. (p. 141, Vol. I: pp. 4,5, - 

388, 61, and 75, Vol. IT, ‘Exh. 40).In- 
formation written. in five of the — 
pipes” states” that the fallouts. on 


- these’ pipes. exceeded four square 
mony: We have previously referred 


| - feet. The area of the fallout on one 
to the inverse relationship. ead 


“pipe (66B25. x 16, No. 2D, mfg. 9- 
ale 65), which the caption indicates 
was rejected simply for a fallout in 
excess of . one square foot, ds not 
shown (p. 4, Vol. II, Exh. 40). An- 
other pipe 66A B50. x 16, No. 2D, 
mfg. 8-20-65), which the photo 3 in- 


‘and that this defect’ was. sufficiently ~ dicates. had. a fallout. one-half foot : 


_. serious that Cen- Vi-Ro cannot deny . 
_ that it had'a problem requiring cor- _ 


by 21% feet in area (p. 141, Vol I, | 
Exh. aa is. stated to have. three 


a Manual. ey lags 3 
ae Oe ‘the: remaining ig. re] ‘ected 
pipes -which were. manufactured 
after May. 15, 1965, one pipe (66AB- 
50 x 16 No. LIN, mfg. 12-14-65) is: 


oe 29]. — ee | "APPEALS. OF CEN-VI- RO. or TEXAS,” INC. i 99 a. 
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Pa we fallonta aude one in wane spigot. 
. (p. 14, Exh. 152). The third pipe — 
- ~ (86B: 25 x 20, No, 1D, mfg. 9-99-65) 
upon. which. the ¢ area of fallout does. 
hot appear. (p. 5,-Vol. IL). is indi- 
7 cated to also, have. a broken spigot 
— (p. 19, Exh. 152). We conclude that 
the evidence establishes that. one of 
"these pipes. (66B25 x 16,.No. QD, 
mfg... 9-21-65) which was stated to. 
be rejected for a, fallout in excess of 
one square foot, was repairable. in 
_ Conerete 


is accordance _ with . the 


indicated to have a fallout 12 inches 
by. 46 inches: in area (p. 16, Exh. 
152). Since the fallout area on this 
pipe appr caches the maximum area, 
considered repairable by Dr. Davis 


—. fora 72-inch pipe,: we conclude that 
this pipe. has not been’ shown to be. 


repairable. Another pipe (66A.B50 
x20, No. 12D, mfg. 11-465) is indi- 
ee ented to have a broken spigot in ad- 
dition to a fallout (p. 34, Exh. 152). 
One pipe :(66AB50 x 20, No. 2D, 
mio. 10-19-65) passed the: hydro- 
static’ test’ (p.. 33, Exh: 152). A 


Reject Certification (Exh. 121) — 
states that the area of the fallout 
_ on this pipe was 314: feet by 14 inches | 

_ .or in excess of four square feet. Cen- 
~- Vi-Ro has not: ‘shown. that any. of 


ao these. pipes were. > repairable, 


Decision 


“We have anal that, fallouts. are 7 


| - normally repairable : as “ ock. x pock- 


ets or exposed steel on ‘the nuisides of - 


any size pipe. and on the inside of 
pipes. 36 inches or larger in diam-_ ,* 
eter” in accordance with the Con- 
; crete Manual. ‘However, not, all fall-. 
outs are. repairable: and. some limi- ; 
tation on the repairable area of. 
~ fallouts is justified. The record indi-- — 
cates. that 116. pipes, including 42 _ 
rej ected by Cen- Vi-Ro, had heen, re- 
jected for fallouts prior to the May. 
15 inventory. The evidence does not, _ 
indicate the area of fallout the Bu- 
reau permitted to be repaired er : 
to April 30, 1965. | : 
‘Beginning on ‘April 30, 1965, the 
Bureau restricted — the yepairable | 
area of fallouts to one square foot or. - 


less ‘regardless of the size of. the 


pipe. During the. May 15 inventory oA 
214 pipes. were rejected for fallouts 
in excess of one square foot of which. 
approximately 25 percent had been. 
repaired, After mid-J uly. 1965, the 
Bureau permitted the repair of fall- | 
outs up to.an area of approximately | 
two square feet. This revised criteria. 
was applied to pipes previously re-. 
-jected as well as to current produc-. 
tion and resulted in the acceptance 
of 150 of the pipes previously re- 


jected for fallouts. 


The appropriate repairable area. 


of fallouts depends on the size of 


the | pipe. A limitation on the repair- 7 
able area to one square foot or léss_ 
is proper for pipes of 36 inches in 
diameter, but for pipes of 72 inches — 
in diameter an area of up to.a.maxi-. 

e mum of four square feet-may rea- 

_ sonably be regarded as repairable. 
It follows that the limitation of re- 
; pairable. fallouts to one square foot = 


e 100 


or less in area, ‘irrespective of the 


size of the pipe was'a restriction on 


repairs normally permissible under. 
the Manual. The Bureau by its ac- 
tion in increasing the permissible 
repairable ‘area of fallouts: to ap- | 
proximately two ‘square feet has . 
recognized. that the one square foot 
_ limitation, was too restrictive. We — 
cannot say, however, that limiting | 
the repairable area of fallouts on 54- 
inch diameter pipes to an area of 
approximately two square feet, was 


unreasonable, 


-Fallouts are peer ais. to mix 
design and machine operators and 
Cen-Vi-Ro, as a reasonably skilled 
contractor, is chargeable with 


knowledge of the appropriate cor- 


rective action, namely having. pTrop- 


er mix and skilled machine opera- 
tors. There is an inverse relationship | 


between fallouts and rocky bells and 
we hold that these defects were suf- 
| ficiently humerous and continued 
for a sufficient period of time that 


_ Cen-Vi-Ro may properly be held to. 
have continually . failed to take 
known corrective action prior to_ 
May 15, 1965. It follows that re-. 


strictions on the repairable area of 
fallouts on pipes manufactured 
prior to May 15 was not improper. 
The record establishes that correc- 


tive. action to reduce or eliminate | 
fallouts . was: taken. ester nee 15 a 
—_ 1966. oh 
2 Sor Davis canard, aoe 15 of 
21 pipes examined by him which’ 

were rejected. for fallouts were ac- 
- ceptable with repairs. ‘Only one of 
| these so eas has been identified. AF 


"DECISIONS oF. THE DEPARTMENT 


OF THE, INTERIOR : [80 LD. 


E though we have found that Cai: 7 
Rochas” established that’ the identi- 
fied ‘pipe “was. repairable 3 in accord-— > 4 


ance with the Concrete Manual, this | 


pipe was manufactured es a 
period: wg 
chargeable with failure to. take ite 
known corrective action, = 7 
The 26 pipes rejected for fallouts o. 
after May 15, 1965, were all larger 0 
than 54 inchés in diameter. We have 
- found that the repairable area limi- | 
tation of approximately two square 


‘In which Cen-Vi- Rio | 


feet for fallouts was improper as to . 
pipes larger than 54 inches in di- 
ameter. The evidence indicates the — 
area of the fallout on one 66-inch x 
20-foot pipe manufactured after 
May 15, 1965, was 1.25 square feet. 

However, this pipe had two other 

fallouts including: one in the spigot. © 
The aresof fallout on one 66-inch x 
16-foot pipe manufactured after 


May 15 approached four square 


feet. A second 66-inch x 20-foot pipe 
manufactured after May 15, 1965, 
passed the hydrostatic test. The 
fallout on this pipe exceeded four 
square feet. We conclude these pips 
were properly rejected. 

A 66-inch x 16-foot pipe ‘manu- 
facture after May 15, 1965, was 
simply rejected for a fallout 7 ex- 
cess of one square foot.’ We conclude 
that this pipe was repairable. 

- ‘The appeal as to fallouts is sus- — 
tained as to the one 66-inch x 16-foot _ 
pipe, which was improperly re- 
jected and is otherwise denied, Cen- 


_'Vi-Ro is entitled to an equitable ad- 37% 
justment for the cost. of this pipe _ 
less the cost of repair. The equitable. 
adjustment is determined infra. 


| ae APPEALS 


“Interion 7 Sealing or r Plaking 0 or 
Pipe ? bees ; 


| Ns we re have § seen, ‘the specifications | 
- (Subparagraph 67.j.(2)) provided — 
in part : “Pipe shall have cylindrical *: 


interior surfaces and: shall be free 
from fractures, excessive interior 


— surface crazing, and oe fe 


(Italies supplied.). 


~The cited sxarageaph aio pro- 


' vided 1 in pertinent part: 


Pipe manufactured, ‘by a. “centrifugal 


| ‘spinning method shall be ‘free. from. ex~ 


| eessive brush marks, that indicate hard 
-prushing of the interior surface for the 
Temoval of. water-and laitance,-and: which | 
will. markedly, affect. the water-carrying 


capacity of the finished pipeline. — 


_ The terms “scaling and flaking” 
_ Were used’ to describe two distinct 
_ types of conditions on the interior 


surfaces of the pipes: cracking and 


actual flaking. The resident engineer 


: described scaling or flaking interiors 
as ranging {from surface cracking 


on the inside of the pipes to pipes | 
- inthe storage yard in which a depth 


of up-to 34 of an inch, would crack, 


curl and flake out of the pipes (Tr. 
1909). Mr. Murray testified that 
pipes which the Bureau regarded as _ 


having unacceptable interiors fell 
Into | two categories: 
shrinkage cracks and actual flak- 


ing.” As will appear hereinafter, — 


‘w2Tr, 851. An informative discussion of 
the two .conditions of. ‘pipe: interiors appears 
‘on page two of. Mr. Hubbard’s 
- August 9, 1965 (Cen-Vi-Ro-: Correspondence) 


wherein. the: interiors on: a majority. of the 
’ pipes rejected for scaling or flaking are de- 
“more like a shrinkage crazing. ee 


 geribed as . 
Mr,. Franklin described bad interiors made on 


the 16-foot spinner as “crescent cracks” (Tr. ig 
See also’ Kiesel letter of. July 26, (1965 


685). 
ACen- Vi-Ro Correspondence). 
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20105. Exh. '5Q). 
quently, if not always, preceded 
flaking and. there i is no. doubt that _ 


half-moon — 


letter, dated: 


INC. 2 


the Barca in. eee es pipes, said 


not always. distinguish between ee ‘oe 
_ two. conditions.. | 


- While it appears: that: « one or two | 
pipes which. had or developed, scal- 


lng or flaking interiors as dis- 
tinguished. from bad. interiors may 
have been manufactured as. early as 
| egy of 1964 (Exh. 5Q; Exh. 


. Exh, 2 of Notice of Appeal, . 
“dy 6),-we find. that the great 
majority of pipes which had or 
developed. these conditions . were 
manufactured during ‘the . period 


late. February through March of 


1965. (Tr. 851, 1099, 1911, 1912, 1994, 


the condition. on some of the pipes — 
was progressive (Tr. 731, 732, 769, 
903, 1910, 1911; Inspectors Daily 
Heport, dated “May 26, 1965). Al- 
though scaling or flaking sometimes. 


| appeared i in pipes on. the. rollaway, oe 


that. is, immediately after removal. 
from the steam curing tunnel (Tr. 


1910; _ Inspectors Daily Reports, 
| dated “March 22. and. 23,1965), 
_¢racking most often. developed into 


flaking on pipes in the storage 


yard. 143 The record reflects and we 


us Ty, 731, 732, 769, 903, 1910. and 1914. 
Cen- Vi-Ro ‘asserts: that a- certain | amount of 


surface crazing is normal in all concrete pipes 


left. exposed to the weather (letter of June:10, 


1965, Hxh. SN, p. 15). However, we note. the 


provisions of Subparagraph 67.0. of the speci- 


fications which provides in part: 


“Hauling and handling—Pipe shall not be © 
stored in the. manufacturer’ S yard or at the 


jobsite for. an extended period of time under 
: conditions which would cause injurious drying 
out | of the concrete. Whenever necessary, 11. © 
order to prevent cracking of the concrete. or 


other objectionable effect of drying a stored 


pipe shall be adequately protected by means - 


Of shelter . and Sap Ev Eaton: of water, « & a 


‘Cracking, . fre- 


‘DE CISIONS oF THE 


4102. 


the defect which led ultimately to 


the: issuance of the. May 13 letter. 


‘However, there is evidence, which 


‘we-accept: as correct, that prior to ~ 


. March of 1965 the Bureau did not 


: regard minor interior surface crack- 
Ing, and even some flaking as a 


cause: tor rejection. 144 


~-Cen-Vi-Ro asserts: that the flak- ae 
ing interiors were caused by changes. 
in manufacturing methods made 


necessary Dy. the Bureaw’ S enforce- 


ment of an erroneous interpretation — 
of the contract with respect to a: 
ternal pipe diameters (Claim of 
October 13, 1966, Exh: 5M, p. A83; 


Notice of Appeal, p- 28). ‘While we 


have ruled that the Bureau did not. 
misinterpret the contract as alleged 
by Cen-Vi-Ro, we find that efforts 
to reduce or eliminate production of | 
small diameter | pve as 5 interpreted 


a ee The. -yegident engineer 
_ eracks: ‘first observed were - “not. ‘considered 


serious: and. that pipes with, minor surface 
cracking would not be a cause for concern — 
Mr. Herrera . asserted that — 


(Tr. 1910, 1911): 
pipes with minor flaking. or sealing were ac- 
ceptable. at. one time (‘Tr. T32). An. Inspectors 
Daily Report, dated January 12, 1965, signed 
by the chief, plant inspector, questions: whether 


be should. “AOR”. pipes with several. shrink- 


age cracks, but expresses doubt that he could 


make a rejection stand. An. Inspectors Daily - 
states that. 
pipes coming . out of the steam. -tunnel have . 


Report, | dated March 23, 1965, 


excessive laitance which flakes to a depth of 


re ¥y% to % inch put that the area is not great 
enough to -Teject.. A- memorandum from the — 


i. assistant project engineer, dated February 18, 
‘ 1965 (note. 45,: supr a) states that there. are 
two types of interior surface crazing neither 


e of which appear. severely, detrimental to the 
coe pipes and. which would be a cause. for re- 
. jection ‘only . in case of a failure to. take 


am < “known corrective action.” : 25 


DEPARTMENT OF THE. INTERIOR | 


‘testified ‘that. 


“180 LD. 


| find that flaking or eae interiors by” the Bane were the primary 


were the Bureau’s principal cause 
_ for concern. over the quality of the 
- pipe beginning in early ‘March of. 
1965 (Tr. 1747, 1994, 1995), and was. - 


cause of flaking or scaling interiors. 


‘We have previously referred to Mr.. me 
Murray’s testimony that the prin- : 
cipal problem at. the time of his Ch Soa 


rival on the job in January 1965 was. 


considered to be: the production of ay | 
small diameter Pipe. An Inspectors: es 
Daily Report, dated. J: anuary 5, 


1965, reflects that 1 014 small diam- 


eter pipes had. pea approved. for — 
“use while 1 129 had been manufac- pas 
tured. ‘The report states that Cen- 


Vi-Ro’ was advised. that it “was: 


doubtful that anymore small diam- ~ 
eter pipes would be approved. The 
ij project. . engineer’s letter of Jan- 
uary 21, 1965. (Exh, 14), expressing | 
concern that small diameter pipe 
continued to be produced, height- 
ened -Cen- Vi-Ro’s concern. that: it 
~ -would not be. allowed to use such, | 


. pipe (Tr. 887). 


Mr. Murray eed. tae in an 
effort to avoid small diameter pipes, 
the operators chad been-: instructed : 


not’ to overfill the forms with the _ 
consequence that the bores of the 
pipes were. contoured too straight, 
and water. and laitance **. which | 
surfaced. during. spinning opera- 


tions could not be. discharged (Tr. ; 


«841, 842). He conceded, however, 
‘that it was possible to ‘make: and 
that Cen-Vi-Ro had in fact made a 
pipes that neither flaked nor Were | 7 
small diameter as interpreted by the. 
Bureau (abe 891, 892). Mr. Herrera” | 
explained that in the Cen-Vi-Ro — 

| Process. it was normal t to o overfill the wg 


5 Taaace is a scum composed. of. re ances . 


particles of . cement, mostly ealicum - carbo- 


‘nate, which when dry constitutes. a: chalky, 


material nevine little crenete (Tr. 17 ae 


oe form; in are center cad to rely ¢ on the’ 
- "spiral, effect of the, roller to distrib-_ 
~ ute the concrete and remove excess © 
material Ci 812; accord, a Wy 6 
_ (Peckworth) and Tr. 362 (Frank-- 
-lin)). Mr. Herrera. stated that the 
reason. for the flaking was that the 
inside pipe wall was completed by 
material that should ‘have | been | 
wasted (Tr. 813). He attributed this © 
in principal part to underfilling the, 


forms (Tr. 763). Mr. 


| hess not decide 


= Mr. Rec. Borden, Bureau liaiéon | 
_ engineer, who visited Cen-Vi-Ro’s 
| plant during the period April 20 to 


93, 1965, was of the opinion that 


are of interior pipe surfaces was 
carised by underfilling of the forms. 
| permitting entrapment of water and. 
- cement | between the end rings dur- . 
ing spinning and a deficiency in the. 
sand mix (Tr. 1690; Travel Report, 
dated. May 18, 1965, Ex h. 20)..An 
~ Inspectors: Daily ‘Report, dated. 
April.14, 1965, states the belief that, 
the tendency to underfill pipes was Se 
‘a primary cause of mushy pipe ine 
teriors. The Government’s expert — 
witness testified that. underfilling 
the pipe in order to avoid small 
diameters. would likely. result i in.an flaking (Tr. 180). 
excess of slurry on the inside of thes.’ 
| pipe (Tr. 9295). Ta. this connéction -. the “Government emphasized: Cen-Vi-Ro’s ‘ al-' 
it should be noted that the. practice, | 
~ o£ placing less concrete in the forms, 
referred to-as underfilling, did. not” 
- mean insufiicient. concrete: to. meet: 
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: leged © ‘difficulties © 
' change- of aggregate ‘suppliers. However, the’ - 
*.  yeeord: supports: ‘the: conclusion: that aggre-" 
‘gates used’ ‘by » ‘Cen-Vi-Ro. were within toler-= 
ances allowed by the. specifications: (Pars. O4e | 
and’ 95): for deleterious, materials OF BB; oe 


Lan i 


specification requiremetits as ta wall’ 
thickness. (Tr. 825, 843, (844). Mi. 


Murray, testified that any pipe you. 


“spin has some laitance in it (Tr. 
892). “While it is not. clear ‘whether. 
this” testimony _ applied solely. to 
° pipes during thes spinning operation, 
_its. accuracy appears to. be. recog-. 


nized by the specification proviney, 4 


oe brash a ae removal es water 
‘Hubbard. . and laitance cited ante. Fe te 
testified that the resident engineer 
and the chief plant: inspector ‘sug y 
gested that Cen-Vi-Ro underfill or ~ 
_ pour less concrete in the forms (Tre. 


~ 1097, 1115, qt) This testimony 


Mr. Peckworth ‘and ‘Dr. Davis . 


testified that. the poorest concrete, _ 


was always on. the. inside of ‘spun. 
pipe (Tr. 126; ‘Deposition Dee. 
While Messrs.. ‘Peckworth and Me-: 


Lean: were. asked. and referred. to. : 
other possible causes of. scaling and. 


flaking interiors - such as storage : 


under arid conditions 34° improper . 
‘mix (too wet), dirty aggregates47 


improper curing, rapid temperature = 


ans 146 gince.- we. wave found that ‘racking moee — 
often. developed: into’ flaking | in the ‘storage — 
: yard, it. -would | seem: that storage. conditions : 2 
- were a. prime cause of: flaking - (see. the pro-. - 
visions of the. specifications quoted in note 
the: resident engineer ge ke 


143, supra). However,. 
testified as: to Cen-Vi- Ro’ 8. efforts. to prevent 


‘flaking ‘(coating the interior surfaces’ of ‘the: ae 


pipes with a sealing compound and ‘covering 


- ends of some pipes and: placing water inside 
to’ preserve moist conditions) which appar- 
ently had little or no effect on the flaking and: 
‘indicated | that: belief. the condition was at- 


tributable to ‘drying had: been abandoned (Tr. 
1914,. 1915). While. Dr. ‘Davis. attributed eraz-..- 


ing. and- ‘flaking . to a ‘drying shrinkage asso- 


ciated with a wet mix, Mr. Peckworth indi- 
eated' that it was unlikely drying : would. cause. 


Mi-At thé iéartue” and: on Brief’ ao 66, 67),° 


with. “aggregates and its’. 


915, 18) 


or flaking 
after fhe time the Bureau relaxed 
- the criteria, (April 12, 1965, note 72, 
supra) for determination of permis- s 
sible internal pipe diameters: and 
that'scaling or flaking interiors were 
nota significant problem thereafter 
(Tr. 730, 841). We recognize that 
there is evidence'that most pipe with - 
; flaking interiors’ were manufactured 
on the 20-foot- spinner while most, 
pipes with small diameters appear 
to have been manifactured on the. 
16—foot spinner. (Tr. 632, 674, 675, 


changes; and inexperieniond machine 
- operators (Tr. 176-180, 2287),. we 
- think it significant, that 106 final re- 
; jects for’ scaling” and bad interiors. 
were. manufactured in -February,. 
181 in ‘March, and only eight ‘in’ 

April 1965. (Exh, 5Q). ‘It.thus ap- 
pears that there is some merit’ to. 
 Cen-Vi-Ro’s contention that the in- 
: cidence of } pipes: with severe sealing 
interiors declined at or 
“ing the May 15 inventory of which _ 
approximately 1,579 had previously _ 


| 839; memorandum of October 27; 


1964, Exh. 8; Exh. 5R). The Board.” 
finds that the practice of underfill-. 
ing the forms in order to avoid man- 
| ‘facturing pipes - with. small diam- — 
eters resulted:3 in excessive laitance. 


being retained in’ the pipe and was 


the. principal. cause. of sealing, or 


flaking interiors."* - 


er 





148 The Govacaient. nseeris Serene 
relationship between small diameters. and: 
‘flaking or - ‘Sealing | interiors was ‘first raised 
. by . Cen-Vi-Ro . representatives in.a meeting: 
" . on- August 25, 1966, which was-after the 
completion of pipe. manufacture (memoran- Bs 
dum, dated September. 20, 1966, . note - 62, 
| supra). While the record does not: reflect that 
this relationship was. raised with. the. Bureau. 
prior to the August 25. meeting, memoranda. 
; written by Mr. ‘Franklin to os Inter- 
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180 Le. 


the] May 15 inventory (Exh. 59). It a 


will be recalled that numbered para- — 
graph 2 of the letter of J May 13, — 
1965, required the rejection of all 


pipe with scaling. or loose and weak 


interior, surface material. . As we | 
have seen, ! 2,240 pipes were rejected. 


for scaling (tabulation. attached. to. 
memorandum « of May 27,1965, note 
2, SUPTOy, | reflects that. 9 162, pipes — 


were re] jected for bad interiors) dur- | 


been accepted. An explanatory note 
(Special _ ‘Report, dated May 21, 
1965, note 24, supra) states that. this’ 


scaling or flaking: had developed 
since the pipes were accepted. 


At a meeting with Cen-Vi-Ro 


2 representatives. on. May 26, 1965, | 


Cen-Vi-Ro was advised ‘hat a re- 


: view would be made in the immedi- 


ate future of all pipes rejected for 
scaling (ac. 1686; memorandum, 
dated May. 27, 1965, note 27, supra; 
Travel. Report: of R. CL Borden, 


dated June 9, 1965, Exh. 28), While 


it appears | that Mr. Borden, at the 
time of his second visit to the Cen- 


Vi-Ro plant (May 94 to 27, 1965), 


participated i in a limited - review of 


approximately 600 pipes ‘rejected © 
: -. “for scaling. (resulting in a deter- 

The record. yeflécts that 95 pipes 
_ were rejected. for ‘sealing: aoe 2 


national, Ine., state that pipes with poor in- 


- terior . finish resulted. from efforts to reduce 
- the: number of ‘small - diameters (memoranda 


of ‘April 16 and May: ae 128, Cen-Vi-Ro- 


| . Corresp ondence). 


| 149 Reflecting obvious concern over the. effect. 
of prior. acceptance, the contracting. officer. de- . 


_ termined that pipes with sealing or flaking in- 
-teriors constituted latent defects inasmuch 


as. the scaling frequently ‘progressed and its . 
ultimate extent could not be determined im- 
mediately. after manufacture (Par. 51, “Find-. 


{ngs of Fact’’). Cen-Vi-Ro admits that some. 


of the rejections for scaling or flaking interiors. | 
relate to latent defects: Saas 5M, p. C5). 


Sos es “APPEALS 


“taination’ that 12 were - acceptable 


; with the understanding that. any 
, progression of the relatively minor 
sealing would again be cause for 


their rejection, Exh. 23), the im- 


mediate review of rejected flaking 
or scaling pipe did. not take place. 


The. Government asserts, and the — 


contracting officer found, that this 


review was postponed at Cen-Vi- 
_ Ro’s request pending demonstration 
of the Centriline Process for the Te- | 


pair of scaling or flaking pipe. 150 
~ Cen-Vi-Ro denies requesting a delay 


in the Bureau’ Ss. consideration of re- 
| jected pipe and asserts that it had 
~ Tever intended to. repair any but.a_ 


- small quantity of the badly flaking 
pipes by the Centriline Process (pp. 
26 and 2%, Notice. of. Appeal). The 
project. engineer ‘testified that. the 
Bureau ‘took a ‘second. look at re- 


jected pipes with scaling interiors. | 
at the time: Cen-Vi-Ro wanted, them. 


to look, that is after demonstration. 
of the Centriline Process” (Tr. 
2068), However, somewhat. incon- 


sistently he also stated that the Bu- | 


reau agreed to review scaling pipes: 


after the deterioration | had Peped : 


(Tr. 2010). 


We find that the ‘terms: flaking 


or scaling’ were used by the Bureau 


to. describe two types, of. ‘pipe. ices 
teriors :. cracking and. actual flaking . 
ae that. the Burewa 1 Steguienthy « did 


removal: of - weak. material: by- a high velocity 
jet of water and installation of a thin mortar 
‘lining: ‘wasi. demonstrated: during: the week of 


‘July. 19; 1965: (Lr: T52; 19153 Inspectors Daily — 
- Reports, : dated: ‘July:29, 20; and. 22;° 1965, 
- Notes:on Meeting of: July -24;. 1965,;: ‘note::46; 


_ supra). The: Process Was: ‘considered: puneeeent: 
able-by.the. Bureaus - Bate Aetna, ary: arate 3 
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cept. flaking . pipe. because. 
wanted. to see if we got a. progres-_ . 
sive failure : as it stood out there-in . 
the yard” (Tr. 1755). The contract- 


105 


“not distinguish bet weet ibe two cone : 
ditions. We note ‘Mr. Rippon’ stesti- . 


mony ‘that. the Bureau did not ac- _ 
“we : 


ing officer found that interior scal- : 


nee was a latent defect the evidence — 
7 of or the ultimate extent of which © 


most frequently could. not be deter- — 


‘mined immediately after manufac- 
ture but’ only after an extended pe- 
riod of storage in the yard (par. 48, — 
Findings of Fact). We also note the : 


statements. .attributed. to Messrs. 


Crane and Rippon at the July 24, 


1965, meeting _ that. the Bureau 


would Teexamine previously re- 
jected pipe with minor sealing and/ — 
or surface cracking. In addition, | 
: Mr. Ryland of the Bureaw’s Denver : 
Office is quoted as stating that Bu- 
eau inspectors had been. instructed 
to be conservative in the acceptance _ 
of pipe with minor ‘scaling | or. 
“eracked interiors because of the pos- 
sibility of the cracking or scaling — 
progressing further and that it was _ 


obvious from the present inspection se 


there had been little if any, further © 
development in many’ ‘of the pipe 
sections” 
_ July 24; 1965, note 46, supra). The — 
deat engineer. testified that the. 
instructions to” be - conservative dn. - 
7 the. acceptance. of: pipe: -with flaky 


350 0The » Centriline bce which snvalved the ee 


(Notes. on. Meeting of. 


interiors had been given him by the - 


_project.engineer and that.conserva-__ 


tive to” him. — to fs | 


(Tr. 1956)... 


“The Board: finds tint: the ‘Bhiresias 


concern. that the scaling would pro- = 


- jected for cracking or flaking 151 


‘and that the Centéiling Process was . 


‘intended ° for. repair. of only. those 
‘pipes with actual fiaking. a2 While 
the Governnient emphasizes that 
Cen-Vi-Ro was told on several oc- 
‘casions to locate pipes they consid- 


ered coul d be reclaimed and that the 3 


‘Bureau would look at’ these pipes 


(eh pp. 57, 58).the project. engi- © 
‘neer testified this did not ‘involve : 
(Tr 


- pipes with flaky interiors 
2018). 


s of the pipes rejected for sealing or 


ie flaking during the May. 15 inven-* 
tory had previously. been accepted. 
Although an explanatory note writ-_ 


“ten at the # ‘ime states that the scal- 


ing or flaking. had. developed since 
the pipes ‘were. accepted, there can 
be no doubt.that the interiors on a 
: “maje ority of these. pipes could: not — 
properly be ‘regarded: as scaling or. 


151. Mr. Borden’ s “testimony: makes. it: ‘clear | 
‘that ‘the Bureau had decided prior to the 


“meeting Of July: 24, -1965,. to- accept” pipes 


with minor flaking . dfs the: bs did; not 


‘progress. (Tr, 1707, 1708). 
‘52 We think it’ significant: ‘that: letters: con- 
cerning the Centriline ‘Process written: -by Cen- 


_ Vi-Ro to, Raymond International, Ine. (letters 


‘of June 4:and 25,. 1965, Cen-Vi-Ro Correspond- 
.ence) refer only':to pipes rejected: for: flaky. 
_, interiors, while at approximately the same. time 
‘Mr. Hubbard is quoted as saying he - ‘intended 
trying - to convince the. project : engineer ‘that 
pipes with moon shaped eracks were acceptable 
‘(Inspectors : Daily‘ ‘Report, - dated J une 24, 
,1965) .~ 
two. types of interior’ pipe conditions. We recog- 


‘nize: that. the’ statement tO | ‘the: effect’ that: if. 


'Cen-Vi-Ro, could: -sell- ‘Centrilining: ‘to ‘the; Bu- 
_Teau, it stood to recover nearly 1,800, sections 
of pipe (letter of J uly 12, 1965,: Cen:-Vi-Ro 
forrespondence) + iss.some, revidence ‘that7‘the 


‘Centriline. Process was intended. ‘to apply to. 


all pipes: ejected! for® cracking or: sealing. 


DECISIONS oF THE DEPARTMENT oF. ‘TEES INTERIOR , 


gress cs ey ‘that cracking: esa a - 
- en into flaking) | precluded . im- 
“mediate acceptance. of the pipe re-- 


We find me approminaiole: 4, 579 : 


Ceri-Vi-Ro , was clearly. aware of ithe — 


“flaking but een minor interior sur- 7 
face. cracking and that these pipes — 
were rejected _ because of the Bu- | 
_Yeaws concern the cracking would | 
develop into flaking which did not, 
in fact, occur. The resident engineer 
testified. that some. of the pipes re- 
jected during the May 15 inventory 
were subsequently accepted because _ 
the scaling had. not progressed to 
the point it was detrimental to the 


pipe (Tr. 1916). It j is clear that the 


Bureau reversed ‘its position as to | 
the acceptability of much of this _ 
pipe.” 153 As noted ante, 1,920 of the 


pipes: previously qoieced. for scal-— 


ing or flaking (the Summary of . - 
Pipe: Units Reclaimed, Exh. 146, 
puts: the figure at 1 919) were ac- 
cepted during the reclaim. program. — 
‘While the. proj ject’ engineer ex- — 

“pressed the opinion | ‘that. the ree 


claimed pipe did not comply. with 


the specifications (Tr. 2023), and 


the extent of repairs, if any, to these : 


pipes prior to their acceptance or. 
reacceptance. is not: clear, we think 
it significant that. 1,018 ‘of the pipes 
previously rejected. fox scaling were 


accepted. i in. September 1965. (Exh. | 


146). This indicates that it is highly | 
unlikely” that any: substantial Te-_ 


pairs. were. -efected to these. Pipes: 154 


183 Notes. of Meeting of July 24, 1965, note 


46, supra. Sée also Hubbard letter’ of: ‘August: Q,. 
‘1965, and iesel ‘letter of. July 26, 1965 (note 


142, supra}; the latter of which states that 


--Messrs. Rippon and Ryland of the Bureai’s 
‘Detiver office agreed that. “crescent shrinkage 
| cracks” 5 were aoe vite 2 asi ee as a there'd is no | 
‘flaking. « ces 
“ay B4,An ee Daily Report dated J alg: 22, 
1965; signed by the chief:plant'inspector,statés © 


that Meéssrs.:Crane, Ryland: and Rippon exam- © 


ined. minor :flaking..54-inch.pipe:(aumber ‘not 
- stated): and: states the:writer'’s: ‘concliision that . 
these ae ‘would be acceptable: ‘without: :Te> 


(80 de Do 


es 2) ct 


a “ate 
August 3, :1965, reflects:the: examination of | 

_ 142 544A B50. and, 54B25. pine | and states that 
cai! ie is B4AB5O- and seven 54B25 pipes’ were 
O:E. : as. is or with minor cleanup = = 
vue f and/or’ ‘epoxy ‘repair. Tt appears ‘that. repair 


APPEALS 


ae “The } proj ject engineer testified that 


scaling pipes were. accepted. after 
Cen-Vi-Ro.. developed an. epoxy 


~~ method of repair and the .resident, 
"engineer indicated that a majority — 
of these pipes required some repair 
(Tr. 2019, 1957): The resident en- 
-. gineer further: stated that pipes — 
with flaking could not be used with- - 
- a out repair (Tr. 1918)... oa 
7 The resident engineer’s 's testimony . 
that a majority of these pipes re- 


Remaining in Pipe Yard on June 


20, 1966, to Total Production (Exh. | 
5Q) reflects a total of 352 rej jections © 
_ for scaling and. bad. interiors. There 
_ is no breakdown of. the number of 
_ pipes ee for each, reason. . The, 


ae Thispéétoes’ “Daily Report, ‘dated 


either 


_ ‘of o4- inch. reclaim ‘pipes. did not: ‘commence 
i, Pe until September oe 1965" inspector" S _ Daily 
*5! Deport of even. date), 
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contracting ahess feud that9 259, 2 of : 


these were. rejected. because of scal-. 
ing or. flaking. interiors... (par...50 
Findings of Fact). -Ourcount of the 


Final. Inventory of Rej ected: Pipe 


(Exh, 152) indicates 110 final rejec- 
tions for bad interiors and 243 final 
rejections. for scaling or flaky. inte- 


riors.**> It appears that 49 of 55 re- 


oe jections for scaling and. bad inte- 
_riors manufactured. up: to and. in- 
cluding December 31,1964, were for — 
= quired some repair must be viewed — bad interiors rather than flaking or 
in the light of Mr. Herrera’ s state- 
ment that every pipe, ‘perfect as it. 
 Taay be, needs some. repair which he- 
: referred to as manicuring (Tr. 735). 6 
— Mr: Peckworth stated that. in many | 
i [conerete] pipe. plants, every piece 
of pipe is repaired 3 in some particu-_ 
lar and that 90 percent of the [con- 
"ier ete] pipe. that comes out of some 
yards has some repair. (Tr. (259, | 
260). The contracting officer found 
that 620 54- inch pipes (A25, B25) 
and ABO) were found acceptable | 
after the extent of scaling had been. 
-* 3 determined. (par. 53, as = 
- " Fadi). Deca 
~The Comparison: of Rej oa Pipe : 


scaling. interiors. (Exh. 152). "It | 


further appears that four out of 
thirteen. final rejections for scaling | 
or flaking and. bad interiors manu- 


factured. in J anuary 1965 were for 


bad interiors and that. eighteen of 
106 final rejections for these reasons 


manufactured. in ‘February — 1965. 
were for bad interiors. There were 


181 final rejections. for scaling or 
| flaking and bad. interiors manufac- : 


tured in March 1965 of which nine 


were rejected. for bad interiors. — 


Based on the foregoing, the Board 
finds that the peak months for the 


production of pipes with flaking or 


scaling interiors were late February — 


and March 1965. This finding is con- 


firmed by a chart. prepared by ap- . 
pellant which. compares the produc-. 


tion of small diameter pipe and.bad — 
interiors (Exh. 2 of. Notice '¢ of f Ape : 


peal, Exh. 6)..° e 
The. ibealdowe ae pipes” ae 7 


saris by Dr. Davis: (Exh. 2 of 
Deposition) indicates that. he ex- 


amined. 31. Pipes: rejected. for. bad | 


Z “ss ‘Again based’ on the assumption that where 
multiple - ‘yeasons. for: rejection: are: stated, ‘the Z 
‘first. represents the primary. Treason. for. rejece 

: tion. ae . 


108 


interiors of which Sevens were con- 
_ sidered. acceptable with repairs and 
__ twenty were considered to be prop- 
érly rejected: He apparently: made. 

no distinction between pipes re- 
jected for scaling or flaking inte-- 
_ riors and those rej jected for bad in- 


| ; teriors | ‘since the: list of identified 
‘pipes ‘he | ‘considered acceptable 


(Exh, 154) includes two pipes re- 
jected: for flaky interiors and four 
rej jected for bad interiors. Although . 
it is clear that’ the Bureau treated © 
bad interiors and scaling or flaking - : 
interiors as separate ‘causes for’ re- 
jection, the record is not clear ‘as to. 


_ the types of conditions constituting 


_ bad interiors or what were the 
causes of this defect or defects. In — 
its letter-of June 10, 1965. (note 143, | 


: supra) ; Cen-Vi-Ro referred: to fis 
repair of localized. scaling that oc- 
casionally occurs as provided in the 


: apparently. to the ‘Provisions (Sec- 


Pea eee 


fontions: for Teepais) providing for _ 


the removal of unsound or ag 
| fect: concrete.” ey 


- Cen-Vi-Ro asserts that most flak- 
- ing was of a minor nature and easily 
repairable, it: cites no: provision of 
the Concrete ‘Matiual authorizing 


such repairs and it is clear that the 
_ primary thrust.of this. aspect. of its 


~ claim is. that-most-of the: pipes.com- 


plied” with | contract ‘requirements 


; ‘DECISIONS OF. THE DEPARTMENT | OF THE: INTERIOR | 


and should hase been. accepted (No- : 
tice of Appeal, pp..28-27). Accord- 
ingly, we conclude that to the extent 
the ‘Government permitted the re- _ 
pair of: pipes with actual flaking, it 
did ‘so as a matter of grace rather 


than’ of contractual - right. This 


holding makes it. unnecessary to 


consider the ‘question of .Cen-Vi- = | 
Ro’s alleged failure to take known 
corrective action to reduce or elinil- eS 


nate. ae interiors. 
“Decision nat 


“The specifications : as we s have seen | 


do not prohibit all interior: surface 

crazing but only that deemed ex- 

| Among. the definitions of | 

. “erage” is Sto shatter” and in the 
| field of pottery “craze” i is defined as 
“minute. cracks on the surface of the 

. glaze. 99. 156 


contract ‘specifications, The refer-_ crazing” is a matter of judgment. a 


 etice is to the Concrete Manual and 


cessive... 


Obviously, “excessive 
Construing specifications with simi- 
lar general language we have. Te- 
garded. the conduct of the parties 


prior to the. dispute as of. primary ae 
importance. 157 Here we have found — | 
_ that the Bureau did not regard ; in- — 


| _ terior surface racking and even : 
" However, we 3 think that this pro- . S 


_ vision is applicable only: to the re-_ 
pair of normally repairable defects — 
as listed in the Manual and may not | 

be construed as authorizing the re- 
pair of defects: not so “listed: ‘While 


some flaking | as a cause “for rej ec- 
tion, when these conditions _ were 


first observed. We have also found 


that although. cracking degenerated 


into actual flaking on some of the 


pipes, it was. the Bureaw’ s concern | 


that this degeneration might occur 


on. all pipes that. led to the rejection. 


7 of. 9, 240. pipe units for. scaling dur: i. 
ing the: May 15 inventory. of. which | = 


te ‘Webster's. New International Dictionary, a 
2nd.E Bdition.. 


87 Compe. a. Fone Venture), TRCA-72-6- | 
66 (note 43, oupra). ee ee 
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approzimately’ 1; 579. had previously | 
been accepted. Bureau personnel at 
_ the time characterized the interiors — 
of many os the pipes rejected for 
. sealing: as “minor interior surface — 
. cracking”. and reversed: their’ ‘posi-” 
tion as to the acceptability: of these _ 
_ pipes when it became: evident the | 
cracking was not progressive. We 
think it evident that: conforming : 


materials: may not properly be re- 


jected out of concern that the ma-_ 
terials may degenerate into an. 


unacceptable status at ‘an: unspeci- 
fied future date.1** | 


The next question. is. the fuinber 


of such } pipe which were improperly 
rejected. “The contracting officer 
found. that 620 pipes (54A25, B25 
and. A B50) ‘rejected during the 
May 15 inventory were accepted 
after the extent of scaling had been 
determined. We have treated simi- 


lar findings of the contracting offi- | 


cer. as evidentiary. admissions where 
not. rebutted. ee ‘However, we need 


not predicate our decision. on that 


: a or ‘as’ stated ‘bg ceils “The Gaga. 


_ Ment has a right. to reject ‘a pipe unit because — 
of. an alleged. latent. defect. but if the ‘Govern- . 


-ment’s judgment: proves - to be ‘wrong [and 
there is no ejectable: defect, latent or ‘other- 


wise], then the. Government must bear. .the é 
burden of its error. 4 Notice of Appeal, p. 24. 


Of, Mann Chemicat Laboratories, Ine. VUnited 
States, , 182: FY. Supp. 40: .(D.C.. ‘Mass.; 1960), 


(Government's delay in accepting water puri- 


fication. ‘tablets ‘until: an: independent ‘analysis 


revealed that. brown, spots. on, tablets cwere. not : 
detrimental held reasonable and not a preach » 


of contract.) The. distinguishing faetor is that 


the brown spots weré.a. foreign condition while 
the instant contract did not prehibit all” 


crazing but only. that. deemed, excessive. 
“we Roy 'L. “Matchett, IBCA=826-2-70' (Feb: 


“ruary, 26, 1971),. T1-1. BCA par, 8722; Steen- 7 
berg Construction Company,, IBCA 520-10-65 


- (May! 851972), ae TD: 158; 241, 72-1 BCA) pars 
9459. at AB; 967. patti oP ahiidaes vars keh 


“497-456 —18_8 : 
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| ground. We eee dctatiittied that it — 
is: unlikely’ that any : substantial res 
pairs were effected to 1,013 of these = 


: 109 = 


pipes which were reaccepted in — 
September of 1965. We conclude — 
that these’ pipes: should not have ne 
been rejécted.:. : eo 
“The: appeal “AS” to ome: or 
flaking pipe is. sustained as to dis- . 
ruption costs. associated ' with the - rE 


interim wrongful rejection of 1,018 
pipes and is otherwise denied. The 


amount of the equitable adjustment 


will be determined in a subsequent 


ae of this oe 


Claim Loe: Surplus Cages” 


“By ieee dated: May 10, 1966 
(Exh. 5J), Can -Vi Ro submitied a 


claim in. the amount of $59,591.05 - 


for 364 544 B50 surplus cages. The 
letter alleged. that 24 BAAQB, 188 


54B25 and 670. 54.4 B50 pipes were 
rejected during the May 15 inven- 


tory. The Government’s tabulation 
(Exh. 60) confirms that 879 54-inch 
pipes of the. listed. classes were re- 


jected for all’ causes during the 


May. 15 inventory. The letter stated. 


that appellant. began the manufac- | 


ture of replacement steel cages on. 
June 8, (1965, for. 54 A B50. “pipes 
(which cages could also be used for — 


— -54A25 and 54B95. classes. of pipe), me 


and that the Bureaw’ s acceptance. of — 
over 400 of these pipes after.manu- 


facture of replacement cages had — | 


been. completed resulted:in a surplus : | 


of 364 544 B50 0 cages As we. have 


he 


160 Photos of: -wasted. ‘relnforcing: eect “and ae 
; completed cae appear’ « ‘on P. 46, » Volume XH, 


"DECISIONS. 


e ‘seen. ine connection. oe the cum 
| for scaling and. flaking interiors, the : 


os contracting. officer. found that 620 


y 54 inch. pipe. of. the listed classes 
were accepted after the. extent. of 


be scaling had. been determined. 


The claim was: coma on ‘the 
basis that there were 270,561 pounds - 
OL steel in the surplus cages which 
had a completed value. of $.15: per | 


os ‘pound. Mr. 


Peterson, - who . was 
- principally — 


| 107 8). After allowing a salvage 
credit of $.005 per pound, the direct 


~. loss was computed at $39,231. 35. To 

.. this - figure, | Cen-Vi- Ro added a 
lump sum of $6,500 for disruption ; 
of: production’ schedules, cage ma-. 
: chine changeovers, rehandling | of 
Gages, steel, ‘etc.; and. 15 erent for 


overhead and profit. 


The contracting officer ‘amphi 
z sided the: fact that Cen- Vi-Ro Tep-. 


~ resentatives were advised that the 


Bureau would 1 review pipes.rej jected - 
‘for scaling, found that Cen-Vi-Ro 


requested delay of this review pend: 7 found, 879 additional pipes: of this 


size in these’ classes ‘were rejected © 
during the: May. 15. inventory. The 
~ Board finds that Cen-Vi-Ro’s: deci- 
sion to resume manufacture of cages — 


ing. demonstration of the Centriline © 
: Process and denied the claim for the | 
a reason that Cen-Vi-Ro’s proceeding 
with cage manufacture under such 
circumstances was a a voluntary and 
_. unnecessary act. os 


“Cen-Vi- Ro cites s Parapiephé (b) : 


THE ‘DEPARTMENT 


| responsible for the 
computation of Cen- Vi-Ro’s claims, : 
testified that $. 15 .a pound. repre- . 
-- sented the cost of the cages shown. 
on Cen-Vi-Ro’s books (Tr. 1007, 


oF THE | INTERIOR aa 


plicoment cages: for. an. extended = ’ 


period. of time on. the assumption : 


that a portion. of. the rejected pipe — 
might eventually be accepted. It is 


true that. Messrs. Murray and. Her- es 


rera, admitted that they. considered 
a percentage (Mr. Herrera | indi- 
‘cated that he thought up to 25 per- 
cent of the: pipe rejected in the May 
“1B. inventory would. be reclaimed 


with minor. repair) of the rejected 


pipe. would ultimately be accepted — 
CE Te 735, 749, 780, 885). Examina-_ 
tion of. the eon (Exh. 1) indi- | 
- cates that in excess of 4,900.54- ‘inch 


pipes of the listed ce were re- 


: quired for. DC-6000. A tabulation 
| attached to a memorandum from the ~ 


resident engineer, dated March 8, 


1965 (Exh. 16), reflects that 2,495. 
pipes (54.A25, B25 and AB5O) were 7 | 
required to meet pipe laying re- 


quirements through July 31, 1965. _ 


While the tabulation indicates that 
550 pipes in excess of laying require- 
‘ments through J uly (laying require- — 
ments for this size and classes of — 
pipe beyond July are not stated) — 
had been manufactured, 172 ofthese 


pipes had been rejected ptior to May 7 
15, 1965 (Exh. 59). As we have — 


for these Pipe was reasonable. | epee 


Decision. 


: ‘ea: (c) of Clause ‘10; Inspection as oe 


and ‘Acceptance;. requiring “it tos 
‘ promptly replace rejected : material 
or “workmanship and. ‘alleges that, it. 

me could not pdelay manufacture of: re- 


oe we have found ae Gos: Nae :- 
Ro’ S. decision ‘to: resume’ “thainufac= | 


ture. ‘of. 54-A.B50- cages: “Was: reason-- - _ 


ee the } issue is whether’ at Least 364 | i a 
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a cn pipes 25 ( classes ‘Agb, B25, vand 


/AB50), rejected during the May 15 


‘Wwe have no hesitation i in answering 


i this question i in the affirmative. er 
We accept Cen-Vi-Ro’s direct cost 

- figure for these cages. less the $.005. 
per pound salvage credit. However, 
_. there is no evidence to support the — 
~-Jump’sum of $6,500 claimed for dis- - 
ruption of production schedules, re- 
handling of cages, steel and etc. The - 
appeal as to surplus cages is sus- 
_ tained in the amount of $39,231.35. 

| ‘The matter of overhead and pees | 


1s s considered infra. 


8 cams 


This eee of the Ane vc 
. pipes with. grout. leakage at form 
seams. In addition to provisions of | 
the specifications quoted. previously 


providing for adequate repair of 
forms and for discarding defective 


forms (note 126, supra), ‘Subpara- : 
graph 67.¢.(2) of the specifications 


| 7 provided i in. pertinent part: 


| All forms shall be sufficiently tight with | 
suitable gaskets. ‘provided. at all form» 
joints. and tes to. Pe oe of 


. mortar. 


; ~ Paragraph 4 4 of the residiant engi- > apes ie 
- neer’s memorandum oof ca 24, - 


1965, provided: 


| “A, Grout leakage at seams may. he re- 

- paired: before: tests: care ‘made’ if cracks. 
are not evident after: all defective con- 
a crete is removed.’ “The : repaired. ‘pipe will | 
be rejected itt it fails to pass the teanifed 
test. oe pe oe vs 


t Sa" Ne, 


~ Among’ the ‘detects ‘gomnally eS : 


-pairable in accordance with ‘the ie 
inventory complied with the specifi- : 
cations. In view.of our finding that 
oe 013. pipes were. wrongfully: Te- 
a jected during the May. 15 inventory, 


Concrete Manual is: “3. . Roughness a 
due to. form-joint leakage. me. oe 

Paragraph (h) of Séction 137 of a 
the Concrete Manual 1 provides _ > 


part : 


- Occasional pipe eer ‘legeer. eps - 
capable of affecting the performance of 
‘the pipe if the repairs are not sound shall 
be tested to assure the security ot auch 
typical’ lesser repairs. ©. tage oh PEAT 


While it is possible that some netnal me 


rejects for seami joint roughness are. 
included in the. 91 final rejects. for pe 
miscellaricous reason. (Cen-Vi-Ro’ Ss : 
tabulation of 1,744 final’ rejects in- | 
cludes 63 for miscellaneous reasons, — 
‘Exh. 5N, p. 10), there is no evidence 
. that this is so. Our examination of: | 
the Final Inventory of Rejected 


Pipe (Exh. 152). reveals a. total of. : 


eight pipes where bad seams or seam 
leaks were listed as among the rea- 7 
sons for re] jection. None of the iden- 
- tified pipes examined by Dr. Davis. 
(Exh. 154) list seam leaks or pad . 
eens as a cause for rejection. » — 
Since -Cen-Vi-Ro’s claims. eadee - 
this heading appear to be limited. to 
alleged excessive testing © on’ pipes 
-with repairs at seams, we will con- _ 
sider this aspect of.the. claim under ; 
Z the aoa “Testing Criteria.” bi 


Core Holes 2 . de 


“This Alain involves pipes im. ee i: 


-_ ‘holes were drilled to obtain samples — 
of concrete: It will be recalled :that 
the. chief: plant inspector’s’ memo- - 
randum: of March'31,:1966: (note. 29, 
Paci required ..the, rejection:-of 


pipes: wath more than. two: repaired | 


oe obtain - 


a plant: 


EI. "DECISIONS oF THE: 


he core holes Pipes wih two ) repaired 
ee core holes - were acceptable if the 
-. core holes were more. than six feet 


? apart and if the pipe passed the hy- 


-drostatic test. Tn its letter of protest, 

a dated. April 18, 1966 (note 111, 
 SUPTA), Cen- Vi-Ro- conceded that 
the Concrete Manual did not pro- 


- ‘vide for the repair of core holes but 


oS alleged that. it had for. many years 
_. made a practice of repairing. such 


holes regardless of their postion in 


‘ the. pipe. The. project. engineer’ sre-_ 
; ply. of. May 9, 1966. (note | At, | 
| supra), , stated: flatly that Pipes. in 


which core holes had been drilled: to 
sommes 
- accepted. 


ee ie the iAspendic tbs its “latin | 
\G@iazh. SN, p. 9), Cen-Vi-Ro admits 
_ that.neither the specifications nor 
the Conerete Manual provide for 
the repair of pipes with core holes. 


~ However; Cen-Vi-Ro asserts that it 
: ie industry practice to allow the re- 


. pair of such pipe without. testing. 
There is no. evidence to D gupport this: 
| assertion. eee ae OP ae 4s. 

“os The obtains othisees found that 

oe) pipes. were rejected. in: accord- 


vance with ‘the’ criteria in the chief 
inspector’ Ss: 


_ of leaks at the repaired area on hy- 


~ drotest, and: that: only. one. pipe with © 
| SIx core holes. was:-re] jected. for. core 
a holes.. We: find: only, three pipes in 


the: Final. Inventory. of Rejected 
Pipe: (Exh. 152) in which:core holes 


a are listed ‘as among: the reasons: for 
3 rejection: ‘One. of these pipes is indi- ‘ 


DEPARTMENT OF THE: INTERIOR 


could | not. be 


| ; The | 
-6%4.(1)) required. hydrostatic pres- 
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aa © have six core holes and. a 
bad interior (66A B50 x 20, No. 
18D, mfg. 3-38-65) and one is ‘indi- | 
cated to have five core holes and a, 


flaky interior (¢ 66A B50. x 16, No. ON, 


. mfg. 6-8-65). The remaining pipe | 
(54B75, No. 3N, mfg. 6-£-65) isin- 


dicated simply to have been cond 


| and also to have’ a rocky bell. 


"Decision eo dee 


“Con-Vi- Ro. cone: ions: 1s ‘no - 


provision of the Concrete Manual or 
the specifications providing forthe 
repair of core holes. However, Cen- 


Vi-Ro asserts that it is industry 


practice to permit the repair of such 


holes without testing. While there 
is no doubt that. industry. practice 


: may properly be applied to deter-- 
mine the meaning of contract lan- 


guage notwithstanding that the con-. 
tract 1s unambiguous," we do not 


think that such trade practice. even. | 


if it existed, would i in the circum- 


stances present here, justify a hold- * 
ing that all core holes were repair- _ 
able. In any event, there is no evi- | 


dence of such a practice: ie follows | 


that the claim with respect, to core 


poles: must be and hereby i is denied. | 


Bs ‘memorandum «©: - |. 
(par: 61, Findings oe Fact). ‘He de-. ae 
- termined ‘that one pipe. with two | 
core holes was downgraded. because — 


x esting Criteria. 


contract ( Sabpaneat | 
sure tests in each test-period on. one _ 
percent, but not lessi than. one pipe 
unit of each size and class of pipe, 


3 and. hydrostatic, Jount, te tests on one- 


: 161  Gholeon,. Byare. é Holmes: ‘Génétinitiin 


iovanane: Ve. United. States, . AT 3 Cte Cl. 874 


(1965); WRB Corporation, et ‘al, v. United 


Sates 188 Ct. Cl, 409 (1968). 


291° aa ng - See APPEALS. 


| half a ‘but ‘not leds than one 
joint, for each size and class of pipe. 


_ The length of the test period, for the 
‘purpose of selecting representative 
pipe units for tests, was set at: the 
number of days the .plant of ‘the 
manufacturer | was normally op- 


erated | in. a calendar week, The. ° 


length of the test ‘period could be 
reduced at the discretion of the con- 
tracting officer if there were a sig- 


nificant change - in the materials 


used in the pipe, in the mix propor- 


tions, in. production : pr ocedures or if. 
there were numerous shutdowns of 
the pipe manufacturer’ S plant due 
to failures of the plant or equip-_ 
ment. The specifications (Subpara- 


. graph 67.1 1.(2)) required that the 


pipe be soaked at least three hours: 
under ten p.s.i. prior to conducting 
the hydrostatic test. Pipes were to 7 
be tested at 120 percent of the speci- 
fied internal pressure. of the class for — 
which the pipes were designed for — 
20 minutes and if the unit selected 
as. representative of. the lot failed 
| the test (leaked or evidenced cracks 
extending under pressure), the con- | 
tractor was entitled to have two 
- other pipes selected by the contract- 


ing officer from the same lot tested. 
If these pipes passed the test, re- 


ferred to as check tests, the lot was - 


accepted. If either of these pipes 
failed, the lot would not be accepted 
until each pee in the lot Ses the 
test.. 
It is, of course, more expensive to 
require testing of each piece of pipe 
(Tr. 1765-17 67). The Government’s 
expert witness, Mr. McLean, testi- 
fied that. it was nor rmed and custom- 
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ary to ‘require a, hydrotést on n every 


section. of concrete pressure pipe... 


(Tr. 2824, 9395). It. is therefore | 
clear that by not requiring a. hydro- | 


static test on each pipe, the Bureau 


obtained a more economical line and 
accepted the risk, subj ect to tights 
under the Inspection and Accept- 
atice and Maintenance Warranty. 
Clauses, that some flawed or defec- : 
tive pipes might. not be detected. 

- Cen-Vi-Ro contends that the Bu- 


reau. consistently held the contr aCe 


tor to a standard of pipe quality 


different from that called for by the — 
contract (Exh. 51, p.2; Exh: 5M, p. 


C2). Cen-Vi-Ro asserts that the Bu- 


reau refused, to permit. the repair _ 
of many pipes which were repair- — 
able in accordance with the Con-  _ 
erete Manual ‘prior to hydrostatic ns 
testing and thus achieved additional —_ 
depth in lot testing. We lave found 
that this assertion is correct as to 
repairable rock pockets and longi- 


tudinal and. circumferential cracks. 
Cen-Vi-Ro. complains that Bureau 


representatives visually selected the 
most. questionable pipes to be'tested 
- rather than using random sample i 


techniques. It is further alleged that 
units were rejected arbitrarily or 
were placed in limbo whereupon the. : 
contractor had the burden of prov- 
ing the pipes were satisfactory — 
which could only be:done by a hy- 
drostatic test (Notice of Appeal, 
pp. 29-3°). Cen-Vi-Ro further as- 
serts thr Bureau. inspectors were 
inexperienced in concrete pipe, that, 
the project. engineer and the chief 
plant inspector had previously been. 


associated with a prior contract of 


total (212) of a column entitled 
_. Re-Hydro.” Mr. Dale Powell, who prepared the | 
'. Study, testified that the 212 represented tests | 
fn addition ‘to the 1,589 (Tr. 1654) ; - 
. explanatory note appended to the Study states 

that these “were pipes‘ which initially failed | 


DE CISIONS. OF THE 


= 1 14 
| the. Chadian River Project: (Spe. 


a cifications ‘No. 5868) wherein each — 
pipe was ‘required tobe tested: and 

_ that it, was difficult for them to ad- 
just. toa contract requiring only. lot — 
| testing. Tt is further alleged. that : 
contrary to the contract, Bureau in- 
‘substituted hydrostatic _ 


 spectors | 
testing for visual judgment. and de- 


sired to have the maximum possible | 


| “number of pipes hydrotested. 


7 _ According” to. Cen-Vi-Ro’s | nee 
fe ures, there were 3 ,680 special hydro- 
static tests. (Exh. 5N, p. 11). Cen-- 
. Vi-Ro is apparently claiming. the 
cost of conducting 1,488 of these 
tests, Government. figures indicate 
Os that. there were 764 lots, 767 lot tests 


of individual pipes ‘of which 106 


- failed, 165 check tests representing 
+ Jots of which 88 failed, 95 check 
_. tests of individual pipes of which 18 
failed and 1,801 special’ hydrostatic 
tests of Which: 821, or 45.6 percent, 

: resulted i in failure. 162 The total num- 


ber of hydrotests. (lot, check and 


special) was 8,171. As we have in- 
dicated ante, “special hydro” was 
the name given to hydrostatic tests 
other than lot tests which were not _ 
= required by the contract. The con- 
 tracting officer’ found that special : 
-. hydro tests were permitted to be 

pee by) the Government, on 


202 Hydrostatic ‘Test Study, Exh. 64, We 
7 have some: difficulty. ‘with the accuracy. of this ~ 
“3 percentage since it is based on adding into the 


total ‘of 1, 589 spécial hydrostatic tests, the 
“Repair and 


yet an 


hydro and that retests, if made, ‘are: ‘{udicated 
in the failure column or in De “Downgraded 
. and aecepted column. 


‘DEPARTMENT 
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eee with imperfections. whieh 


could not be represented. by. lot or 


check: tests (par. 65, Findings of. 
Fact): The. Government has stipu- 


lated that no provision of the con- 


tract authorized special hydrostatic 
tests (Tr. 343). 
must, of course, be viewed in the 
e light: of the Government’s position 


This stipulation ot 


that the Concrete Manual is not a. 
part of. the contract. We note Mr. 
Herrera’s testimony that tests on. 


repaired. pipes in. accordance with ~ 
the Concrete Manual were consid- | 
ered special hydro tests (Te. 704, 


705). 
-Cen- Vie Ro “sortipated its bid on: 


the basis that approximately, three 
| percent. of 80,000 or 900 pipes would _ 
be tested ‘under DC-6000 and that 

one test stand capable of testing two — 
os pipes at a time-would be sufficient.° 
In view of the fact that a plant for 


the manufacture of the pipe had to 


be constructed, that it'is normal in 
the operation of a newly constructed ._ 
plant to have a considerable period ot 
elapse before satisfactory - pipes are 
- produced (note 106, supra) and in 
view. of the provisions of the con- 
tract requiring the testing of each _ 


pipe in the lot if either of the check | 


tests resulted in failure, we think it: 

“clear that the assumptions on which 

~ the bid was based were too sanguine, 7 

to say the least. As we have seen, 

| hydrostatic tests actually conducted 
were approximately 314. times the. 


number contemplated : at the. time | 


| the bid was prepared. 2 
_ The original test. equipment ca 


es ‘108 Py, 337, 338, 635; 636, “Working. papers. 
Upon - ‘which the bid. was calculated are. “not . 


in the record. 7 


TRO. T.D: oe 


- able of testing’ two’ pipes at’ a time, 3 
~ proved to. be inadequate, The heed 

for’ additional: hydrostatic testing 7 

eo equipment: was apparent by October 


of 1964 (Tr. "838,° 526, 527, 680; 


| memorandum, dated: October 99, and: 
letter dated October 30, 1964, Exhs. 

8. and 9).:Cen-Vi-Ro thstalled addi: 
tional testing equipment. at a date, : 


-not.certain’from the record. 


Mr. Franklin testified that the id , 
ditional testing came about. because 
of special hydrotests: (Tr. 839). He 
stated that the: practice. originated 
at an early date in pipe. production 

on pipes | which were not acceptable. 
_to the Bureau based on ‘visual exam-_ 
ination and not’ finally rejected in. 
that a determination of: 
‘whether ‘the ° pipe, was acceptable , 


order 


could. be made. He further stated 
~ that one of. the purposes of special 
hydrotests was to convince Bureau 


. inspectors that pipes with apparent | 


minor defects weré sound (Tr. 340, 


. 16d “The supiieae ‘gaieation of special ies. 
static: testS is an- Inspectors - Daily Report, 


. dated June 27, 1964, which states that four - 
one of which had. ao. 


pipe joints were. tested : 
patched bell, one ‘had’ a slump patch, one had 


practice. of: marking | pipes: for. special. hydro 


is. mentioned. frequently” in. eimenectors ey zee 


oper ; “ ane 


“OF CEN-VI-RO. OF. TEXAS, ING. 
_ February 7, 1978 | 


that Cen- Vi-Ro persontiel on occa : 


sion marked pipe: for special hydito le 
and that there was a ‘relationship 
between hydrostatic’ tests and the | 
He number of defective pipes (Tr. 534, 
; 535). “Testimony: that Cen-Vi-Ro 


personnel at times:marked pipes for. 


special hydro was confirmed by Mr. ~ 
‘Herrera 
fngpector for the Bureau, and -by: 
contemporaneous memoranda - (Tr. 
705, 1409, 1410;. Inspectors Daily 
: Reports, dated May 4 and 11, 1965): 
~The Hydrostatic Test, Study (note 


, Mr. Thomas, chief plant 


162, Supra) reflects that there were _ 


a total of 42 pipes. tested for Cen- Vi- fe 


Ro- quality control of which 15 


failed the test. The Board finds that 
in and a 
agreed to the practice of conducting 
special hydrostatic tests on other- 


Cen-Vi-Ro~ participated - 


wise doubtful pipes in the early — 


: stages of production. 


The chief plant i inspect tor tata 7 | 


| - that pipes upon which the Bureau - 
341). ‘He conceded, however, that in -— . 


_ the initial. stages of pipe production. 
ae, special hydros- were the result of a 
- joint: effort by Cen-Vi-Ro and Bu- 

reau. personnel, that such. tests were — 
‘a means of. determining the viability ee 
of repaired | pipes +** and that some 
of the early special hydros were con- | 
ducted. at. Cen-Vi-Ro’s ‘initiative — 


- required special hydrostatic tests es 
. were pipes: with. obvious. defects.” 
he which would otherwise have: been. 
Es rejected. 165 However, he: also testi-. - 


"185 Tr 1399, “1408, We ‘note: ‘at leger. pheee: 


Sl ieisnces of © ‘pipes marked ‘for. ‘special hydro - 
because - -of alleged. improper cure (Inspectors 
‘Daily. Reports of August 31, September 2 and 
October 27, 1964). It is-at least doubtful that 
» these pipes. had obvious defects. In any event, 


| (Te 343, 529, BBL) He also admitted | 


the test established ‘by the contract for proper 


eure: “was: compressive’: strength of. concrete. 
7 -eylinders: See also. ‘Inspectors. Daily Report, 
. dated November 20, 1964, which indicates 
pipes: were subjected - to special hydros be- 


cause of. being vibrated . only during” charging 


of. the form and because of being: spun: while. ma 
} the form ‘was only’ one-half: full of. concrete. “A 
“minor repairs to bell: and barrel and one had als 
- drummy areas. at gyro. rings: Thereafter - the: 


memorandum, dated March 25, 1966, written - 


by My. ..Herrera, stated: that. although: four _ 
- 20-foot pipes. manufactured on: March. 18, 1966, -* 
passed. hydrostatic. tests, the Bureau peared 4 


% 116° 6 


fied that the Bureau required goecal, | 


hydros because they. questioned the 
seriousness of the defect and to give 
the Bureau another means of judg- 


° ing the extent of the defect (Tr 


-. 1400, 1511, 1512). As we have seen, 


ee ‘most. pipes with gyro area concrete 
_. were required to be tested as a: con-— 
. dition of their’ acceptance. If the 
pipes passed the test they were gen- | 


erally accepted. without the necs- 
.. sity of repairs unless the Bureau 


| questioned the. structur al. soundness 


of the pipe (Tr. 1400). The Gov- 


ernment asserts that this r esulted i in| 
- undoubted. savings to Cen-Vi-Ro. 
(Brief, p. 89). The Bureau also: re- 


quired hydrostatic tests on pipes 


with major repairs such as repairs _ 


to bells and spigots, fallouts, impact 


damage and Jongitudinal, and cir- 
cumierential cracks in order to: test 
the repaired areas. (Tr. 1399, 1400, 


1412). If the repairs were properly 
classified as maj or, this practice was, 


of course, fully ; in accord with the. 


Concrete Manual. 7 
An Inspectors © ‘Daily ‘Report; 


2 dated December 7, 1964, indicates © 

that 462 pipes had been marked for | 
special hydro as.of that date, that — 
52 had passed and. that there: were 
410 remaining. to. ‘be tested. The. 
ntimber of pipes requiring special 


hydrostatic. tests ‘had increased to 


583-as of February 12, 1965. (mem- | 
orandum, dated. February. 18, 1965, 


7 note: 45, supra). The Cumulative 
‘Daily: Pipe Record ‘(note © 59, 


7 | supra) reflects that the number of | 


oe on. that. date’ to te hydrostatically tested be- 
cause one of the pipes developed a longitudinal 


‘rack at 50-foot head after’ the test period ‘of 
- 20 minutes: had elapsed. eae 4 
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pipes marked for special hydro had 
increased to 668.as of May 14,1965. 


Page 4 of the Special Report, ‘dated hs 
May 21,1965 (note 24,supra), states 
that. 377 special hydro: tests had 

been conducted. through May. 15, 
1965, of which 178 resulted in-fail- 


ure. ‘The report. also indicates. that 


there were 231 rejects.for failure to — 
pass the hydrostatic test out-of a 

total of 631 tests, including lot, spe-. . 
cial and _retests, representing 2.17 


percent. of 10,639 pipes. produced 


through. May 15, 1965. It appears 


that the number of pipe marked for 


_ special hydro was decreased to 404 


as a result of the May. 15 inventory 


ts (Tr. 1607, 1608; tabulation attached. 
to memorandum, dated _ May ov, 


1965, note 27, supra). Mr. ‘Thomas 


- teatified at the decrease came 


about because. pipes previously 7 


marked for special hydro were re- 
; jected (Tr. 1608). Of course, any 
such decrease was temporary since 
- Cen-Vi-Ro was required to conduct 
| hydrostatic tests on many of the re-. 


jected pipes in order to obtain. their 


acceptance. While we. have some : 
doubts in the matter, we accept, as 


accurate the number ( 1,801) of spe- 
cial hydrostatic tests shown on the © 
Hydrostatic Test Study’ (note 162, 
supra). There is no persuasive evi- | 


dence of the number of these tests 
| which were for the purpose of test- 
ing maj or repairs. However, we note 


that Cen-Vi-Ro- lists 153 special 
hydros under. DC-6000. as “repair as 
tests”: (Exh, 5N, p. 11). Mr. Peter- 


son testified that these were tests on 
pipes with major repairs (Tr. 1008, 


1009). This figure os to be low 


- the record.” 

AS indicative of the Bureaw’ Ss ae : 
titude ‘of desiring the maximum. 
amount of hydrostatic testing, Cen- 


ey ae 7 | APPEALS: OF: CEN-VI-RO..OF TEXAS, INC, 
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| Based ¢ on Ga Vi-RO’ S “evidence of 

pipes marked for major repairs as 
- of May 7, 1965 oe 59, Supra) . a. 
| - ered that all pipe with circumfer- — 


Vi-Ro points to the testimony of Mr. 


Hubbard that he was told by the 
project engineer in May of 1965 that 
if it was up to him all pipe sections 
on the job would be hydrotested_ 
- (Tr. 1097, 1118, 1119). The project 
- engineer testified that Mr. Hubbard » 
- complained as to the great number 
of hydrostatic: tests‘and admitted in- 
quiring of Mr. Hubbard as to what 
it would cost to hydrostatic-test all 


- pipes (Tr. 2031). He stated that he 


did. so because of concern, over the 
large number of patched. and re- 


- paired. pipes being placed in the line. 
The memorandum from the assist- 


es | ant. project. engineer dated Febru-_ 
a ary 18, 1965 (note 45, supra), states 


in. ‘part “Inspection appears ade- 


4 quate and special hydros and repairs 
should be requested to maintain con- — 
trol of quality of finished pipe.” A 
memorandum, signed by: Mr. Her- | 


rera, dated November 8, 1965 (Cen- 


to obtain a better check on the pipe, 


~ since. ‘several 20-foot. pipes repre-._ 


7 senting lot tests had Peenty failed 


b. * . 17 £ 


ispediais ‘Daily ‘Report ‘dated 


August, 17, 1965, Exh. 100). 


“The project engineer also consis 


entially cracked spigots should be _ 


hydro-tested notwithstanding the ~ 
: crack appeared on only one side of 


the ‘pipe and that test results on ~ 


: pipes with this kind of defect manu- | 
factured ‘recently had been good 


(Inspectors Daily Report, dated 
November 8, 1965). Another indica- 


tion of the Biireat’ S attitude toward 
| hydrostatic tests is that'in a discus- ° 


sion concerning selection of pipes as. 


| representative of the lot for lot tests, - | 


Cen-Vi-Ro Was’ advised that if. the # 


best appearing pipe. was selected, all — 
that appeared to be less than the — 


best, would be marked for: special : 
hydro and that increasing the lot 
test period. would also result in ~ 


-more special. hydros (Inspectors: - 


Daily Report, dated December: 80, : 
1964. See also note 165, supra.) 


Mr. Franklin testified. that es . 


-'Vi-Ro’s start-up problems were ag- 
| gravated by an excessive number of _ 


special hydro tests (Tr. 349, 350). - 
While he conceded that he pads no 


- written. protest to the Bureau of the. 
practice of conducting special hy- 
| Vi-Ro Correspondence) , States that 
inspection crews are needlessly. Se- 
 lecting excessive ‘joints for ‘special 
hydros. Mr. Hubbard was of the 
" same view (Tr. 1106). The project 

-- engineer is reported to have advised 
the chief plant: inspector to mark 
- some pipe for special hydro in order 


dro tests (Tr. 532), we find that he 


verbally protested to the chief plant 


inspector that the Bureau. was. re- 
jecting and special hydroing too — 


many pipes (Inspectors Daily Re- 
port, dated September “17, 1964). 
Mr. Murray confirmed that there | 

were verbal protests: ofa number of 
vs special | hydros_ (Tr: 846). le ass 
therefore, clear that the Bureau was 
aware at a, ‘relatively ‘only date i in | 


: 7 AB a 2 DE cI SIONS 


2 pipe ee eres of Cen: Vi-Ro’ S. ee : 
satisfaction with: the large. number | 
of hydrostatic. tests. (Tr..759, 2081; 
memorandum. dated. ‘February - 18, 

1965, note. 45, supra, Inspectors — 
_ Daily Reports, dated February 6,— 
~ June 1, and 29, 1965. See also. Spe- 3 

cial Report,. dated. May. 1, -1965,. 

. note 24, supra) « ‘Cen-Vi-Ro. recog- : 
nized the - - practice . of ‘conducting 
| special hyrostatic - tests when it re-. 
2 quested, reduction of, the. soak. pe- 
_ riod for such pipe (letter of Novem- © 
ber 80, 1964, Exh. 12). Cen-Vi-Ro’s 
| “request. was. approved. by. the Bu- 
eau in a, letter, dated December 30, 
1964 (xh. 18). By letter, ‘dated. 


a “April 6, 1965 (Exh. 18); Cen- Vi-Ro 
requested approval. to. eliminate, at. 
~ its option, the soak period on all 
special hydrostatic test pipes..The — 
letter concluded with the ero lonine as 
| elke ‘July 24,1965 (page 8, Notes on 
- ‘Meeting, note 46, supra). Cen-Vi- 

Ro again recognized. the. ‘practice of -. se 
‘special hydrostati¢ testing. when it 
protested. what it regarded as ae aa 
seven-day time ‘limit. on ‘retesting Bees 
- formerly rejected. pipes: imposed. by 
the.chief plant -inspector’s memo- — 

randum. of March .31, 1966, which ‘. 
‘pipes were. being tested as part of 
the. reclaim program to ‘prove their. | 
competence (letter. of. April 18, oe 
1966, note. 111, supra). Since. the | 
ie was clearly. aware of: Cen- 7 
- Vi-Ro’s position: that; it was being 
— required to: perform too many spe- ° 
cial hydrostatic. tests: and ‘since we 
regard Cen-Vi-Ro’s, letter: of. J une a 
10, 1965, as sufliciently. broad to-en= 
compass a’ claim’ for any alleged ae 
“changes. stemming ‘from the: ‘Bue a 


cal statement : 


By eliminating’ Hie Sante: period, more 


: “questionable pipe can be. proven. to: be 
e adequate and Jueeting all apeification, re- 
a -duirements, ” ie Z 


This request was approved by the : 


= Bureaus aed 


i oe It. might be. seonsideted ‘coe 
7 ‘that appellant did not. specifically. 
Ss raise: the issue of excessive special. 


~ prcisealies tests 1 in its letter of J une 


a “300 ietts of May 19, 1965, (xh, SF). “While 
tae Cen-Vi-Ro’ 'S request. to eliminate the soak pe- 
 viod was in ‘terms Jimitea to: special. hydro 
pipe, the project engineer testified (Tr.. 2024) 

. and the © contracting | officer. found (par. 69; 
. . Findings. of. Fact) that the waiver . applied . 
- to all hydrostatic tests, It apparently applied 
aoe: RCP. pipes under DC-6130 also. There is 
> gome evidence that: the ‘elimination. of the soak 
period . contributed to. the. high incidence of . 
-.. .test failures: on’ pipes ‘stored in’ the yard for 
extended periods: (Herrera. memoranda, dated 
-- March. 23 and - May .. 31, 1968, _ Cen-Vi. -Ro ; 


Corresp ondenee). 
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all pipes having ah 
nal: cracks, thati is less than. substan- oe 
7 tially the full. length of the pipe, 


40, 1965, een placed. the Bureau os 
on. notice. that. Cen-Vi-Ro. consid-. 

; ered that the letter of. May 13 ef- — 
fected. changes to. the. ‘specifications — 
‘and would increase: contract costs. 
However,. Gen- Vi-Ro. was. respond-" cue 


ing directly to. the Bureau’ ‘S. May. 13: 


letter and the. only, reference to ad- | 
ditional testing. m this letter is that. _ 


_ shorter longitudi- = 


must be ~ “hydrostatically. tested. | 


There is no evidence that Cen- View 
‘Ro. was: aware. at this. time of. the 7 
i resident engineer’ s memorandum of 5 
May 24,1965, to pipe inspectors con- 
‘cerning special hydrostatic tests..It 
is,,of course, clear. that. Cen-Vi-Ro an. 


complained it was required to ‘test 


far more pipe than required by the 


specifications at. the, meeting OF. 


180 LD. _ 


i i he APRA 


reaw’s ‘May 13 lettisn’ (its is clear that | 


_ the resident’ engineer’s, memoran- 


dum of May 24 was based on the 


May 13 letter) , the Board finds that 
Cen-Vi-Ro’s failure to protest in 


| writing the number and practice of 
“special hydrostatic tests does not 
preclude the assertion of the instant 7 


claim. 167. 


As high as 64 percent of pipes 


subj ected to special hydrostatic 


tests for individual defects (gyro. 
area concrete) failed the tests while © 
- 45.6 ‘percent of all pipes so tested 
failed the. tests (Hydrostatic Test: 
Study, Exh. 64). The study indi- 

cates that. approximately 86 per- 


cent of tests on pipes representing 
lots and 77 percent of } pipes involved 


in check tests passed the tests. The 
: Bureau has recognized that the fail- 
ure rates would be higher if each 
pipe was. tested (p. A, Special Re- 
port, note 24, supra). Cen-Vi-Ro, as _ 
we have seen, objected to testimony : 
- concerning test failures and by im-_ 
plication to the introduction of the 
test study in the. absence of a clear 
~ definition of failure i in the contract. 


Cen-Vi-Ro’s | position is based. on 


the final sentence of Subparagraph 
67.1.(2) of the specifications which 
provides that “Slow forming beads 

of water that result i in minor drip- : 


ping which can be proven to seal 


and dry within. one week while . 


under the prescribed test: pressure 


__ will be considered acceptable.” Cen- 
—Vi- ‘Ro therefore asserts one pipes 


167 Tt is  viotawonbiy that none of the written 


| protests by Cen-Vi-Ro. resulted in. any written — 
‘modification of the May. 18 letter and direc. 


tives based thereon, 
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909,,. 1406; 
7 July 30, 1964). 


| which would ear ae seven: das 
cannot be classified as failures. 
Because: of limited test facilities; 
_Cen-Vi-Ro could not, as a practical 


matter leave pipes-on the test stands — 


for extended ad - time. eu 


866, 1104). 2 
We have little difficulty i in Toe 


cluding that Subparagraph 67.1. (2) oa 


of the specification which provides ; 


in part that pipes shall withstand - 


the specified internal pressure for at 


least 20 minutes without cracking = 
and without leakage appearing on _ 
the exterior surface establishes ade- 
quate criteria for determining fail-. a 
ure. We also readily agree with Cen- 
Vi-Ro that. pipes’ which exhibited 
minor dripping on the test stand — 
‘but which healed and ceased to drip | 
within one week were acceptable i in- 


sofar as hydrostatic tests are con-— 
cerned. 169° However, we think: it: | 


: 168 While the. Brean seodeigantiy: eeeapist 


pipes which dripped on the test. stand on the’ : 
basis of a judgment the pipes would heal (Tro. 
- 864, 865, 1406,. 1407, “1853; Inspectors: Daily a 


Report, dated January 18,1965), as a. ‘general 
tule such pipes.’ were: rejected: ‘unless they 


healed while under the prescribed .test pres-. 


sure within a one-week period (Tr. 702, 865, 
Inspectors Daily Report, dated 


10 By letter, dated January 20, 1965. (ar. 
nished ‘in response to the Board’s eall of 


August 18, 1971), the Chief Engineer author- ie : 


ized the. acceptance - of pipes under. ‘Specifica- 


tions DC-6000 . in: accordance with | the final - ~ 


sentence of Subparagraph., ‘ies {2 ): Specifica- 
tions DC--61380, which reads, “Where slow . 


forming beads of water result in minor drip- 
. ping, the pressure may be released, and’ the. - 
pipe unit may be retested within’ 1 week. and. 
ae no dripping is evident during retest, . the , 
pipe unit may be accepted for. use.” The letter. oa 
‘described the requirement that the pipe remain 3 
under pressure. as unintended and unnecessary. 
There is only. fragmentary. evidence (Inspec- 
tors Daily Report, dated August 30, 1965) OL5, 5 
any recognition. of this authorization prior +0. 
the chief plant inspector’s memorandum | of - 
Le March 31, 1966. (note. 29, oupne) 


20 


clear that whether pipes were aia | 
In: accordance. with the: specification, 


z as. originally written or under the 
Chief. . Engineer’s 


on: Con Vi Bo. to demonstrate. that 


: _ plpes | which initially dripped on the 


test, stand had: healed when retested. 
The only. persuasive evidence: of 


dripping pipes healing: is the test. 
on. representative. sections referred: 
to by Mr. Hubbard and. two. pipes 


_ referred to. ih, -Tnspectors Daily 
Reports.” 170 


Although a memor en earitian: 
by Mr, Herrera expresses the opin- 
ion that a high percentage of hydro 
test results. were .called failures 


where marginal. posts could. have 


_ been classified. 
: (memo of May, 13, 1966, Cen-Vi-Ro 


Correspondence) is there. is no .per- 


guasive evidence to. support. Cen-Vi- 


Ro’s: allegation that. the. Bureau | 


improperly classified as failures 
pipes undergoing hydrostatic tests 
which were not leaking as defined in 
ithe specifications.!7?. On this evi- 


40 Note 80, supra, In its Notice of Appeal 
(Exh. 6, p. 16), Cen-Vi-Ro refers to tests on 
200. pipes having gyro area concrete which 
healed within seven days. These tests are 
allegedly represented by a tabulation fur- 
nished on discovery and stipulated | into evi- 


~~ dence (Exh. 129). However, | the tabulation 
does not ‘indicate the length of time the pipes’ 


were on the. test stand, the test, results are 
not self-explanatory and no testimony with 


: - respect. thereto was offered at the. hearing. We 
‘note. that several pipes . (e.g, 66A75 X 20, 


Nos. 5N and TN, mfg. 56-65 and: 66AB50 x 20, 


. No. 9D,. mfg. 129-64). ‘are indicated to have 


been rejected for leakage at gyro areas (pp. 1 


-. and 48, Vol. II, Exh. 40), but are not included 
in the Final Inventory of Rejected Pipe (Exh. | 
152). It is probable that these pipes, among 


a others, healed and. were accepted. | 


Brel Subpardgraph’ 67.1. (2) _ of the ‘apectada: 


tions provides that moisture appearing on the 
- gurface of . the pipe inthe form of beads or 
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: authorization | 
(note. 169, SUPT). the burden was 


satisfactory: | 


[80 LD. 


sic we find that Cen-Vi-Ro’ 's ob-- 
jections to the Hydrostatic. . Test: 
Study, are not well taken. We accept. 
as prima facie. valid the. indicated 
failure rates. of pipes undergoing: 


hydrostatic tests insofar as methods. 
of conducting the. test and results of. 
the tests. are concerned. ‘However, | 


it should be emphasized that Phere: 
1s uncontradicted evidence that un-— 


| certainty as to whether partictilar 


concrete pipes would pass: the hy- 

drostatic test is normal. | 
Mr. Murray, who had 29° years” | 

experience in concrete pipe produc-. 


tion, testified that many pipes which. 


“looked good on the surface” leaked 
at the gyro areas on hydrostatic: 
tests while some’ with apparent. 
voids did not.” He asserted that. 
this could happen any time as well 
as in the rest of the pipe wall and. 
that he did not understand how any- 
one could ever be certain about any 


wall of any pipe. It should also be 


emphasized that there is evidence: 
that an undetermined number of 
pipes which were tested for one rea- 
son failed for another reason.1* In 


patches will not be Aguisideved feikeire. Cen-. 
Vi-Ro asserts that the Bureau classified wet 
and sweating areas ‘as leakage’ (Appendix T. 
Claims on DC-6000, Exh. 5N,.p.‘1). However, 
we note that Rejection Certifications (note 88,. 
supra). reflect: disagreement over whether leak- 
ing pipes would heal, but not over the classifi- 


cation of the pipes as leaking. . 


72. 958, 954. Mr. Murray’s: testimony is 


_ supported by the fact that some pipes tested — 


for: gyro. concrete | did. not leak at, the gyTO 


- areas, but did leak. at areas which appeared 


sound (Tr. 1407; Inspectors. Daily Reports, 
dated December 16, 1964, and July 9, 1965). 
 i73A: memorandum, dated May 18, 1966, 
written by Mr. Herrera states that this oc- 
curred in many cases (Cen-Vi-Ro Correspond- 
ence). ‘This. was ‘supported. by Mr. Franklin 


(Tr. 537 ). Mr. Dale Powell testified that a 
pipe which ‘failed the test was listed ‘under 


the condi on which it failed, which would not 
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view thereof! anid” since we have 
found | that certain: restrictions on 


| ae to pipes prior to testing can- 
mot be justified, ‘e. G3 longitudinal — 
and circumferential otacks of any 


degree, we think | that the results 
/-of hydrostatic tests, as an indication 


of the quality of the pipes, must. be | 


viewed. with skepticism.* ald 


Cen- Vi-Ro also attacks the oe 


sults of | special. liydrostatic tests 


upon the ground that the tests 


‘should. have been conducted at the 


-service head in accordance with Sec- ~ 


‘tion 137, par. (h) of the ‘Concrete 


“Manual, rather than at 120 percent 
thereof and that the pipes should 
not have remained under pressure 


for 20 minutes (Notice of Appeal, 


‘p. 20). There is no mention of this — 
contention. in the claitn documents. 


and it appears to. have been raised 


for the first time in the Notice of 


Appeal. The obvious purpose of test- 
ang repaired pipes is to test the effi- 
cacy of repair and it would seem to 


‘be anomalous indeed that. repaired 
‘pipes were: to be ‘tested at a-lower 


‘pressure than representative units 


of unrepaired pipes. We have found 
that Cen-Vi-Ro participated i in and 
agreed to the practice of conducting | 





necessarily’ be. ‘the: reason for’ the. test. (Tr. 


— 1562). We note that. captions: under photos: of - 


several pipes ‘state that pipes being tested for 
unconsolidated : gyro’ ring areas: or form seams 


developed . cracks, during the.test (See. pp. 2, . 


338, 70, coe 80, ‘96 and 116. ‘Vol. I, Exh. 40). 


‘Vit We: recognize’ that: there: ads testimony. to 


the effect that some pipes. were tested as many 

as five times (Tr. 1410). “Although: we accept 
- -this: . testimony: : as accurate, -,it is. clear. that 
these were ‘isolated. Tather than regular oc- 
¢currentes and. Wwe: ‘conclude ‘that:the necessity 
for: ‘such tests | was. likely. due to. ‘imability. to 


: maintain ride pipes on _ the test: stands 


for long nerione: 


Special hydrostatic tests on other! , 


wise doubtful pipes in. the early 
stages of production. Cen-Vi- Ro - 
recognized that special hydrostatic | 


_ tests should be conducted at 120 per-- 


cent of service head for 20 minutes 
in its letter of November 30, 1964 
(Exh. 12), wherein ‘it requested’ap-. 


proval to reduce the soak period for - 
‘special. hydro. pipes from* three | 


hours to 114 hours. The Board finds 
that’ Cen-Vi-Ro acquiesced ‘in and 
agreed to the practice of conducting 


special hydrostatic tests at 120 per- 


cent of service head for 20 minutes. 
We have found that the rejection 


during the May 15: inventory. of 93. 
_ previously. accepted. pipes which 


exhibited evidence of gyro area con: — 
crete was improper. These pipes 
were reaccepted ‘ater passing hy= 


drostatic tests. ‘We find that these 


tests were excessive and should not 


have’ been required. The record indi- 


cates that there were a total: of 291 


pipes tested for gyro “area con- 


ciéte.1 This total is pipe units 


tested and not necessarily the-num- 


ber of tests. Although itis clear'that. 
most, if not all, pipes. exhibiting 
gyro: area concrete were ‘subjected 


to hydrostatic tests as a:condition © 


of their acceptance, we have found © 
that Cen:Vi-Ro continually failed 
to take corrective action to reduce or 


eliminate gyro area concrete: ‘prior | 


to the end of July 1965. Thus the : 


| Bureau may not. be. faulted | for 1 Te- : Ps 


snd es 


a5 5 Hydrostatic Test ‘Study, tate 162, ‘eupra. 
This, figure as: well, as. others: hereinafter stated 
as to. the number. of pipes tested: for, particular F: 
defects must be. viewed. swith the, caveat that - 
failing. pipes. were. listed. “under. the condition 
under which they failed. : 


ha 122 ‘ "DECISIONS 


i peers i per mit the repair - prior oe 
_ testing of pipes exhibiting gyro area, 
concrete which were Spmieigea ib : 


prior. to July 31,.1965. 


The. record . aidicates: that 158 
pipes were tested for circumfer en~ 


tial: cracks. ‘in. the barrel, as dis- 


tinguished from the spigot, of which 
_ 61 resulted in failure.‘ All but 
eight of the 51 pipes which initially 


failed the tests were subsequently 
accepted (note 124, supra). Since it 


is clear that repairs to circumferen- 
tial cracks were not permitted by the | 

-- Bureau after May 13,1965, we con-. 

~ elude that these pipes. alo suffi- 
as ciently to. pass when. retested. There. 
were. 271 pipes. with pulled -or 


a cracked spigots (270 of which were 
_ 16-foot pipes): subjected to. special 


hydrostatic: tests of which 124 re- 
-. sulted in failure. The number fail- 


: ing is only two less than the number 
finally rejected for circumferential 
~ eracks.in the spigot: In accordance 


with the resident engineer’s memo- 
i randum of May. 24, 1965, all pipes - 
| - with circumferential ani were re- 
a quired to be hydrostatically tested 

.to determine if the crack extended — 
through. the shell. As the | contract a 
_ May not -be construed.as prohibiting 


all. cracks in. the: pipe, this was 


clearly a&:misuse of the testing pro- 
cedure. Homever,: ase sei : 


a 376 18 Hydrostatic Test. Stuay. ( note 162, supr a). 


, The Study: distinguishes between | pipes upon 


' Which: ‘special. ‘hydros: were conducted for cir- 


cumferential cracks and. those tested. for 


cracked or pulled. spigots. However, a tabula- 
tion’ of ‘pipes: rejected: in the May’ ‘15. inventory 
, (Exh. 60), ‘the’ Summary * of Pipe Units Re- 


-elaimed “(ixh. 146) and’ the Comparison of 


‘Rejected | Pipe’ Remaining in’ the Yard on 
~ June 20, 1966 So 5Q), 
= ‘distinction. par ee oe 
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make no ‘such 


[80 LD. ony 


were not required o on pipes with cir: 


cumferential cracks on the. outside 7s. 
In spigot gasket groove if the crack : 


was not visible on the. inside. of the 


- pipe after December 14, 1965. (note 
181, supra). The evidence does not 
. establish that the pipes which passed 
the test contained defects sufficient 
to justify their rejection. The Board 


finds that 292 pipes (145. tested. for 


circumferential cracks in the barrel 


and. 147 tested for. circumferential 
cracks in the spigot) passed the spe- 
cial hydrostatic test. and were 
accepted, . ae ast | 

The. resident engineer’ ’s memo= 


| te of: May 24, 1965, required | 


pipes with short longitudinal cracks 
which were repaired prior to May 


13,1965, to be hydrostatically tested - _ 
irrespective of whether the repairs — 
were major and required. pipes with 


short longitudinal cracks (less than 
one-half. the, length. of. the pipe). to 
be. hydrostatically tested : prior to 
repair. ‘These - requirements were — 
modified to the extent that pipes. 
with not more than two longitudinal | 


-eracks other than. in bell: or. spigot 
gasket. areas which did not.exceed — 
two feet in length and which-did 

not extend under pressure were ac- 


ceptable with repair and without re- 
hydro after September 1, 1965 (note 


131, supra), The record does not in- 
‘dicate: the number of: pipes in. this 
category. There appear to have been 
945 ‘pipes, ‘subj ected: to: hydrostatic 


tests for. longitudinal | cracks. ‘of 
which: 146, or approximately 59.6 


: percent, failed (Exh..64). As: we 
have found, 40 of these pipes having — 
| repairs to short rt longitudinal cracks 


7 , 29]. oe | - fet 4 _ APPEALS 


a ha previoualy ee accepted and 


= 7 “were rejected during the May 151 n- 


ventory. At least 15 of these pipes 
passed the tests and were reaccepted. 


We find that 99 pipes, including 15 
“referred to above, tested for longi- 


tudinal ‘eracks: passed the test and 


fae “were accepted.’ 


~The ‘momorandian of May 24, 


: ; 7 1965, required that all pipes having 
- _-repairs to seams (such pipes were 


- repairable prior to testing, provided 


- eracks8 were not evident after re- 
moval of defective concrete) be hy- 
_. drostatically tested irrespective of 
- whether the repair could properly 


be: considered major. ‘There : appear 
to have been a ‘total of 66'pipes sub- 
| jected to special hydrostatic tests 


because. of bad ‘seams, other than. 


‘tests: ata lower head ther for which 


: oe the pipes” were manufactured, of 
= which - 15, or approximately 29.7 
. percent, failed (Hydrostatic Test _ 


_ Study). This figure does not include 


retests, if any, On pipes which ini- | | 
Special hydrostatic tests for rock 
pockets other ‘than ‘gyro areas of © 
‘which eight failed the test (Exh. 
64). These are pipes tested. and: not. 
necessarily the number of tests. One — 
pipe (72A B50. x 20, No. 15N, mfg: 
8-9-65) indicated: to. have umeon- 
~solidated concrete is inthe Final In- 
ventory: of ‘Rejected: ‘Pipes’ (Exh. 
152) even though it: passed - the test. 
-We find: that the balance: of: the 
‘pipes: which. saree the test Were - 
aecoptadl: ae ee ho ae 


Zs tially failed the tests. Cen-Vi-Ro as- 


‘ -serts that. form joint leakage does 
— ‘not — mean ‘that the pipes: “were 
‘cracked and that under the Concrete 


Manual there was no: basis for ‘re- 


2 quiring hydrostatic tests on all such 


| repaired pipe (Appendix to Claims 


‘on DC-6000, Exh. 5N, p. 8): ‘Messrs. 

a Peckworth Le Davis characterized - 

. $eami joint. roughness as being gen- 

~.. erally or usually minor’ Ear (Er. 
; 1055 ‘Deposition,, pu l4ye 


a Mrs -Thomas:. decifed” without 
- ‘contridiction:: that: Cen-Vi-R 


58 prevent mortar. leakage. as required 
: by, the specifications (Tr..1853). He 
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stated that during: the’ fitst:'s six: or - 


ae 0. did | 
. not.-use. gaskets:on’: the. forms. to. 


eight months of operation while the 


forms-were new the absence of gas- 
- kets did not appear to make much — 
- difference, but that as the forms be-- 
came “beat up” through: repeated oe 


use more grout leakage resulted ‘at : 
the seam and ‘at the bell and spigot i 


forming ring. It ‘ appears that grout. _ 
leakage occurred on significant 7 
‘quantities of pipes, 10 to 15 percent, 


as late as April of 1966 (chronology. . : 
appended” to” Production Quality 7 


Graph, Exh. 73). This evidencé, ve 
which we accept as accurate, com- — 
pels. the finding that. ‘Cen-Vi-Ro 
continually failed ‘to take known ~ 
corrective action to ‘reduce © or 
eliminate form joint leakage. Tt fol-. ee 


lows that the Bureau could: prop-— = 
erly require | hydrostatic ‘tests on. . 


these ‘pipes as a condition of their | 


acceptance and that Cen-Vi-Ro has. 


not established that these tests were — : 
‘excessive or improperly required. * 


There were 31 pipes subjectad t to - 


“The. remaining: alert ds. “248 é 


pipes. subjected: to special: hydro-. = 
Static tests. for: miscellaneous. rea- 
fous, of -which 54. OF, m.epproximately _ 


1, 7 percent. resulted in. failure | 


(Exh. 64). This figure does not in- 
clude retests on pipes which initially 


: - failed the tests. It appears that ap- 
pr oximately. 15 of these pipes were 


— tested for. impact damage. to .or 
‘broken bells and spigots (three. of 


be which are, indicated. to have passed 
, the test), and are included in the 
. Final Inventory of Rejected Pipe 


(Exh, 152). It is probable, but far 


from certain, that many of the other 


tests i in the miscellaneous category 


_ were for similar reasons.. We have 


found. that. 933° pipes rejected for 


= rocky | bells 3 m the May 15 inventory 


2 were, subsequently accepted. How- 


ever, hydrostatic tests on repaired 


— rocky bells do not appear to have 
been generally required (Inspectors 


_ Daily . Report, dated August. 4, 


| (1965). We have.also found that 150 


pipes rejected for fallouts i in excess 
of one. square foot during the May 


-. AB- ee were subsequently 
a accepted. ? 
We agree ‘with: the ietent 


a engineer that a repair to a fallout of 


any. consequence would be a-major 
repair (note 56, supra). Conse- 
: quently, hydrostatic. tests for the 
purpose of testing the repaired area 


of fallouts-were fully in accord with 
- the Concrete Manual. However, it 


_ is the Government that is asserting 
that pipes: subjected to special hy- 
drostatic tésts ‘contained: defects 
‘sufficient to justify: their rejection 
or that the tests were for the’ pur- 


pose of testing: repaired. areas. “We: 
. think thatthe Government at: the 


very ‘least’ had:‘an. obligation: to 


- identify the. purpose of tests"which.. 
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prima facie were not: in ‘accordanes | 
with the. contract. Accordingly, we 
decline to assume that any. “number 

of, pipes. tested. for miscellaneous 


reasons were for the purpose. of test 
ing the repaired area of fallouts. or 


other. major repairs. We. have. re- 
ferred to several pipes upon which a 


special hydros were conducted. for 


the purpose of testing alleged. im- 


proper vibration, spinning or cure : 
(note 165, supra). We infer that 7 


many of the other special hydros - 
listed under miscellaneous.were for. 
similar reasons. The test provided a 
in the contract. for. proper cure of 
the pipes was compressive strength - 
of the concrete and not hydrostatic ~~ 


tests. The evidence does not estab- 


lish that all of the pipes subjected to | : 
special hydrostatic — tests which | 
passed | the tests contained, defects — 


sufficient. to justify their rej jection. 
Ifthe pipes. passed. _ the test, the — 


Bureau concluded that the ‘defects. 
-. Were minor and. except for three 

pipes referred to above accepted the 
pipes without. repairs (par. 72, 


Findings of Fact). We find that 191 
of these pipes. were accepted after . 


passing, the special hydrostatic test. 


- Mr. Franklin testified that a sec- 


ae source :of hydrostatic tests not - ; 


anticipated . when the bid was pre- — 


_ pared was a decrease 3 in the lot-test 
period: from-one work, week: to three - 
days-:(Tr. 844, °845):. This decease 


was effected ‘on. May: 10,1965 (Tr. - 


1584; Special Report, dated May 21, 
1965; ote 24: supra) «Mr. ‘Thomas. 
stated: that: the’ reason’ ‘for: thie de 


eréase was the’ many failures'on Tot. 


tests and‘ the gréat number: of pipes 
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being’ ne per shift. When 


asked whether .the latter was a justi-_ 


fiable reason for reducing the: lot= 


test, period under the contract,he 


replied that his justification was in- 
structions from the project engineer. 
The contract does not permit a. de- 


crease in. the lot-test: period for the . 


reasons. given, but-does:permit a de- 
crease In the discretion. of the con- 
tracting’ officer if there.is, enter alia, 


a: significant change “in. the. mix 


proportions.”. (Subparagraph. 67.1. 
_(1)..of the specifications.) The -rec- 


ord: reflects that there were mix. 


_ changes ‘initiated by. Cen-Vi-Ro' on 


March 6 and 26; April 2,6, 18, and 


14, and. May. 3 and 26, 1965.4" Based 


on the variances in ee water,:ce-_ 


ment. and aggregate - eontent, the 


Board, finds. that. mix. changes. on. 


March 26, aaah 2, AB and. 14, 1965, 
‘were sigmseant, . 


aaa ae 


ae ary ai Peg oe 


i ldemorandunn ‘dated. “March 6 1965, Cen- 


“VERO. Correspondence ; Inspectors” Daily” Re- 


ports of dates: cited: Cen-Vi-Ro appears to. have. 
_ begun using the following mixes as 3 of March: 8, 


oe 








fy eubdic 1, 88 cubic 
7: yard . yard 
 déitch’ batch 
(pounds) (guaniay: 
., Cement oi5.00 355. 610 842 
YP Watertcie een cece: (207 286 
“Sand. 2 1, 078. -... 1, 481 
1-inch aggregate__—__ 1,140 1,573 
‘ 064 


(oan agg berepa teas ae 133 ° 


| (Memorandum, dated March 6, 1965, Cen-Vi- 
: Ro Correspondence. ) . 


Based on a weight of approximately 8.3 | lbs. 
per gallon of water, it appears that approxi- 
mately 25 gallons of water were used in the 
small batch. and: approximately 34.4 gallons 
‘iw the™large batch: Water.in: the large batch 
was reduced to approximately 21 gallons as 

of March 26, 1965. On that date 34-inch aggre- 


‘gate in. the large batch was ‘reduced from — 


— 497. 4567 3——7T 
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° The: lot-test: nasa was: s-reatored 
‘tor one work week or six days as to 


all pipes. except 20-foot pipes and 


DC-6130 pipes.of 100. and 125-foot 
head on. July 12, 1965 (Inspectors 


Daily Report of date cited). While - 
it appears that the Bureau agreed to 


increase the lot-test period where it 
was justified by good test results 
(memorandum of Bureau: Meeting, 


dated: July 9, 1965, Cen-Vi-Ro Cor- 
 respondence),: theré: is no. specific 
evidence in the record: that the lot-. 


test period for 20-foot. pipes. was 
ever: restored. to- six. days. ‘There 


were 419 lots of 20-foot. pipes, but — 
only 3890-.Jot= tests..on such *pipes 
(Hydrostatic Test Study). There is 


no: explanation:.in :the:record- for 


this discrepancy. We do find, how- | | 7 
ever, that there were 377 lot tests on 
| B45 lots: of: 16- foot:. Saas From 





——— 


4, 500. tb: 960. Ibs. and. “duck meeeeate was 
‘increased from 1, 590 to, 2,234 lbs. Quantities 
“of Y% inch and 1-inch aggregate per batch were 
restored to equal ‘proportions. as of. March 30,. 
dated ~ 
March 29; 1965): As of April 2, 1965, small | 
batches consisted. of .694 lbs..of cement, 1,435. 


1965 (Inspectors Daily Report, 


lbs, of sand, 1,420 lbs.: of ¥%-inch aggregate 


~ and 1,433 Ibs. -of 1-inch aggregate. On April.13, 
1965, the materials for the small batch were 


changed to 564 ‘Ibs. of cement, approximately 


‘28: gallons of water, 1,096 ‘Ibs.’ of sand, 1,388 
Ibs. of 14-inch aggregate and 919 lbs. of %- 
‘inch aggregate (memo,: dated April 13, 1965, 


Cen-Vi-Ro Correspondence). Materials for the 
large batch as of April 13, 1965, consisted of 


694 Ibs. of cement, 28.4 gallons of water, 1,348 


lbs. of sand, 1,707. Ibs. of 14-inch aggregate 
and 1,130. Ibs. of. %-inch aggregate. On 


-April 14, 1965, large bateh materials were 


changed to 750 Ibs. of cement, 1,375 lbs. of 
sand, 1,680. Ibs. of 14%-inch aggregate and 
1,120 lbs. of %%-inch aggregate. .These are 


exclusive of mix. changes involving substantial 


increases in sand content, referred to as 
U.S.B.R. mixes 1 and 2, suggested by Mr. 
Borden at the time of ‘his visit’ to the. plant 


in April of 1965 (Inspectors Daily Report, 
dated April 22,.1965; Travel Report of R. C.. 


Borden. dated May 18, 1965, note 23, supra). 


cites produceld. and. the: riuimber’ of 
; lots; we conclude: that. it:is highly 
: unlikely. that the“excess-tot :tests ‘on 
 16-foot' pipes: Can be: explained’ by. 
Jot sizes‘ ih @xeéss: of: 100 -mits3” 


ie ea 


The. apparently: excess: lot: tests« ‘on 
— £6foot: pipes: may ‘be: due‘to. the ré= 


- duction’ in: the . lot-test: period: OF 


the the 390 lot:tests.on 20-foot.pipes, _ 


104 -were':conducted through May 
45, 1965; ‘resulting in an average’ lot 
size of approximately 37 based on 
production: ae 3 if 38 Pe ere 
BR: and: 88). : “ 
“For the: went after? May “15; 
| 4965; 989. lot’ tésts' were: ‘conducted 
ont’ 8; 619. 20-footpipes' for'an ayer: 
age lot size: of approximately 29.8. 
| This decrease ‘in the:average:lot size 
. dtc tine: when -difiiculties. with the 
20-foot ‘spinner were Being! over: 


- gore. and when «thé ‘quality f the | 
pipe was improving suggests that, 


‘the lot-test period: for 20-foot pipes 

; ANAS 5 not t restored, to six : days. Hew- 
‘ pect ‘to ‘Somplaints (aa Cen: Vi-Ro 
‘for : failure, to’ Testore: the lot-test pe- 
“riod: “‘to-six: days: for. 20-foot: ‘pipes. 
‘In’ view, of the mix ‘changes 3 referred 

| 40. above. whith We have deterinined 
| ow were. ® significant, “the, Board. finds 


Diets . 






es #8 Hydrdstatie “Test Study. “(note “162, 
“Supha): 


shetet 


“produced § in 4 64 Jots of which’ 12 354° ‘were 20- 
‘foot’ pipes. Although. 20 foot pipes Tepresented 


“approximately 41 percent, of, all pipes” pro- 
duced, ‘20-foot ‘pines accounted for. 1,862 “or 
in excess, ‘of: 59 ‘percent, ‘of. total” hydrostatic 


| “tésts. ‘Phere is no evidence, to ‘support. the’ éon- 


‘tracting ‘officer's finding (par. 68, Findings ‘of. 


“Fadt) | that® numerous ‘lots “had Slightly over 

$00 ° “pipes. “The ‘reeord " "reveals ‘only one in- 

“statice of a complaint by the contractor ‘that 
‘the: Buréau’ required: two, Jot. ‘tests. on the’ same 

“size and: ‘class ‘Of! ‘pipe “isize’ ‘and. ‘class’ “hot 

. ‘stated)- for“one period * “(Iuspectors Dilly” Re- 
Se Dene: dated dune 23, ape?) 


DECISIONS OF THE, DEPARTMENT OF THe 


INTERIOR Tso LD. 


that. :the: ‘contracting: officer’, chad 


aniple:- justification: unider: ‘the con? 
tract. for: reducing ‘the: lot-test ‘pe- 
riod: in: any event; we cannot say on 


this record'that : any: additional tests 


attributable :to reduction of the ve 
font. périod were improper. * es 

€en-Vi- Ro: complains ihint? Bi: 
real inspectors: visually: selected the. 
most questionable’ pipes tobe tested ; 


as: ‘Yepresentative: of the lot insteid 


of | using. random : sampling” ‘tech- ~ 
niques':(Exh.5M,'p. C2; "Notice of — 
Appeal, p. 29). While the Govern- » 


ment deities that the' most: ‘quéstion- a 
able. pipes: were Selected, it does not oe 
deny that. selection of: thé? Jot- test 


‘pipe was ‘not: truly. random ‘until 
November: ‘of 1965" (Briéf,’ pp. 94, 
95!) An Inspectors Daily’ Report,. 
dated. August: 30, 1965, ‘states: that a 
lot=test sample’ was ihone from 16- 


— foot pipes with poorly’ finislied spig- 


ots since the contractor’ s personnel 


“Gould "see nothing ‘wrong with the 


pipe: : ‘This: was: confirmed : ‘by: Mr. 


‘Franklin (Tr. 550,551). The results — 


of .the. test..on. an sample. do not 


‘appear in the record. The Govern-_ 


ment. also: asserts that the contract. 


‘provides that the contracting officer — 7 


Shall'select the sample. We find that 
the contract is‘silent on. the method — 
of ‘selecting -the -lot-test. pipe and 
that the-provision relied upon by the : 


Government ( Subparagraph 671 | 


(1)) is applicable. to check tests, ée., 
tests on two pipes, from the lot after 
‘failie of. the. voriginal lot-test 


alg 


We have. previously. referred i. a 


Giceicion on’ “December 30; 1964, a 


wherein: the. ‘contractor, desired. one 
of the apparent; best pipes.to be se- 
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ie as the lot- test sample and was. 

| advised. that 3 m that, event. all ‘that. 

a looked less than the best “would, be 
_ marked for special hydro. “Although. 

this conversation would not.support, 

an inference that the most: question- 

able pipe. was. “selected as the test. 

sample, it clearly implies that other 


than _ ‘the best was “selected. Mr. 


a Franklin. testified, that initially the 
sample was. ‘arbitrarily: 
chosen. by Bureau ‘personnel. and_ 
that subsequently a method of selec- 
tion from cards was. utilized | Cir. 
548, 549, 558). He. did not recall the 
| date of the change. The Government 7 
asserts. that the change to. random, | 
| sampling occurred on. N rovember. a1,! 
1965. (Tr. 549; “Brief, p..94).. Mr. 

- Franklin admitted that’ if the blind 
- selection method resulted in an. obvi- 
ously defective pipe being selected. ar 
for the test, that pipe ‘would: be set. 
a aside and. another pipe chosen (Tr. | 

B38, (BBA). ‘This. obviously was a 


lot: test 


benefit : to" Cen-Vi-Ro. Other tha n 


the single ‘instance, “referred. to 
above, the evidence. does not sup- 
- port the proposition that the Bu- 
reau consistently selected. the. most 
questionable Pipes” as. the lot-test : 
sample =. : 
As evidence that. Con’ Vi Ro fae 
Se. nished pipes” of. excellent. quality: 
and beyond the. requir ements ‘of the 
contract, Cen- Vi-Ro introduced the 
ey results of a. test of 30. 238 ive linear _ 
feet. of f the installed line during the 
period March 24 through April 15, 
1966 (App’s Exh. A). The test ine 
- dicates that, water. loss. not. includ- 
ing evaporation. during this three- 


the “test, “Mr. 
scribed ' +he- test ‘results in gallons per incl: es 


week, period, ‘decked: trom; 14, Cr | 


gallons. Per. male: ‘Per. day. upon. the, : 


“per. ‘day? v9 Mr.. Pockworth. charac, : : 
terized . the. results: of. the . test. AS 
phenomenal - as. “compared: -with the. 


standard established by. the Ameri-, 


can Waterworks. Association tor: ane 


of 100. to. 150 ‘gallons. "pee. no oh | 
internal diameter per-mile per. day. 
(Tr. 113, 116, LD Tt appears, how-, 


ever, that. ‘the test. was static, ie 
the line was merely filled with water ~- 
(Tr. 1728; Order for Changes | Now > | 

1), and “Mec. Peckworth.. admitted 
that ‘his conclusion, would be differ-; a 
-ént if she knew. ‘the . line. “was only, = 


filled with water Cie O54). Cen- View. 


| Ro asserts that the line.i in use was. ees 
a gravity line, not | a : pumped line, d 


oa ots) ee 


during tlie test approached thes serv-. 7 : 
ice head of the line’ (Reply. Brief, oe 


p. 7). The first. assertion, appears, ‘to. . 
fe accurate’ since | we find. no refer-' Es 


-ence.to pumping plants i in ‘Specific, 4 
cations: DC-6000. ‘The, ‘second. ast - 
sertion is not. “supported by. any” 7 
evidence of record. There can, of’ 


course, be no doubt that the weight. 
of the water plus differences i in-ele- _ 
vation would. result in, Larose me 
pressure on the pipes. . noene 
“Mr. Rippon, - who. chaeiienned 
Hie. results. of the test’as “a¢cepta>" 
ble,” testified that no line.loss was’ 


sie poled. in. the Planning © of the 


in Although not | SO “stated on ‘thé. régulté of” . 
‘Franklin® sud | My. : Rippon: “dew 


in diameter per mile (Tr. 460, 461, 36), 
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aqueduct. 180 - “However, on. cross- 


examination he stated that. if the 
pipeline. is allowed to soak for 21: 


to 80 days, the loss would drop to 


; almost; ZeXO unless there were leak- 


ing: joints or pipes. He admitted 
that’ the ‘Bureau-had ‘provided for 
exfiltration rates of 50 gallons per 


_—_ inch of diameter on Intde aqueducts 
- in. other: specifications. and stated 
that ‘he regarded | any test results 


within ‘specification. limits aS ac- 
cima iSha WOT 08). The in- 


geet Nes 


- Franklin and Mr. “Cheppelear; the: 
‘Bureau’s engineer in charge of pipe 
- Yaying for specifications. DC-6180, 
characterized. the results of the test — 
as “good”. (Tr, 495, 461). While the. 
= Governinent also belittles the results 
of the test upon. the ground it. rep- 


: resented a small percentage ‘of the 


ce ling’ “(in excess of six percent) and. 
| was, intended ‘to, be. a test, of pipe 


ae aie 


| “we woaclide that the test is substan- 


- tial evidence that the quality of the 
pipes” installed : in the line was not 


| substandard. 
" Dedision: 


_ _-Hydrostatic ‘tests’ performed on 
pipes. other. than lot’ or check tests 


were called. “special hydros.” Ex- 


cept tothe extent that these tests 


were | performed on pipes upon 


which. “major repairs were accom- 


~ Bo Tr “1730, This ‘testimony is snot in- 


eredible if the exfiliration rates. established . 


by. the. American Waterworks. Association re- 


is ferred to by Mr. Peckworth, and with which 
Mr. Rippon. was_ also clearly familiar (Tr,: 


— 1795, 1796), are regarded. as normal for con- 
-  erete pressure Pipe. 
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plished, upon deeazonal units of 
pipes having ‘lesser repairs, and 
upon “representative units of - 
cracked but unshattered pipes, the 
tests were not required by the con-. 


tract. Although Cen-Vi-Ro, in the 


early stages of ‘production, joined 
in the practice of conducting special 
hydros in order to prove the compe- 
tence of ‘otherwise . questionable 
pipes, it verbally protested the fre- 
quency of special hydros on several 


occasions. The Bureau was clearly 


on notice as early as Septeinber 1964 


that Cen- -Vi-Ro consider ed that too. 


many pipes were being marked for 
special hydros. Cen- Vi-Ro’ s letter — 
of June 10, 1965, placed. the Bureau 7 
on notice that a claim for all alleged 
changes. flowing from the May 13. 


letter was being asserted, We hold 


that Cen-Vi-Ro’s failure to protest 
in writing the frequency of special 
hydros does not preclude the asser- 


tion of the instant claim. for exces-. 


sive and unreasonable special hy- 
dros, 4. e., those conducted’ on. pipes — 
which — could not properly be. 


rejected. 


‘There were a total of 1, 801 special 
hydros of which 45.6 percent. re- 
sulted in failure. The Government . 


contends . this high failure rate is | 


pr oof of subst andard pipe manufac- _ 


 turéd by Cen-Vi-Ro and vindication. - 


of its inspector’s judgment of pipes. 
which were questionable. Cen-Vi- 
Ro asserts that many of the’ pipes. " 
rejected would have healed within _ 
seven days and could not proper ly 
be regarded as failures, that many” 


‘pipes would have passed had re- 


pairs been permitted prior to test- 


a) ns /{ APPBALS 


ing, thet the tests should have been | 
| conducted at service head i in accord- 


ance with the ‘Concrete Manual 
| rather than at 120 percent thereof 
for 20 minutes and that the Bureau 
improperly classified sweating pipes 
as leakage. It is, of course, well set- 
tled. that the burden of proving that 


tests" were improperly conducted 


and yielded erroneous results is on 
the ‘appellant. 61 We hold that a 
pipe which leaked on the test stand 
was properly regarded as a failure 

until Cen-Vi-Ro demonstrated that 


the pipe had healed. Since Cen-Vi- | 


Ro recognized in writing the prac- 


— tice of conducting special hydros at 
120 percent of service head for 20 


minutes and. failed to object thereto 


at the time, we hold that Cen-Vi-Ro : 
pose. of testing. maj or repairs or on. 


is now precluded from. objecting to 


the manner in which special hydros | 


were conducted. 182 


WwW e have found merit in Coni-Vi- | 


Ro’s contention that many pipes 


ne having longitudinal or circumfer- 

| that. Cen-Vi-Ro continually failed 
areas which failed the hydrostatic _ 
test would have passed the test had 


ential © eracks or unconsolidated 


-Tepairs in accordance with the Con- 
crete Manual been permitted prior 


181 See, among. others, Chester Bar rétt, d/b/a 
The American Tank Company, IBCA--429-—3-64 
(February 28, 1966), 66-1 BCA par. 5406, 
affirmed on reconsideration (April ‘7, 1966), 
66-1 BCA par. 5508: Continental Chemical 
Corp., GSBCA No. 2735 (August 14, 1969), 
69-2 BCA. par. 7839 and Universal Steet 


Strapping Co., ASBCA- No. 13686 ny 10, 


1969), 69-2 BCA par: T799.. 

1% See &. 8. Silberblatt, Ine., Y. United 
States, note TT, supra (construction parties 
placed:on contractual provision. before contro- 
versy arose should not be disturbed); Preci- 
sion Products, Inc., ASBCA No. 14284 (Au- 
gust. 19, 1970), 70-2 :BCA par. 8447. (con- 


_.. tractor. failure: ‘to object::to. ‘inspection stand- 


-_ these Pipes ‘healed sufficiently to pas | 


ards at time they: were chosen).. 
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to testing. The Baraat’: S reason. for 


refusing to permit, such repairs was” 
that. a ‘superficial repair might.en- 


able the plpes. to.-pass. the “hydro- 
static test and. yet conceal. a struc- 


tural weakness. While the Bureau 


could properly refuse to. ‘accept. Re 


defective pipe until it was satisfac- 
torily repaired, it could not. prop: 
erly refuse to permit repairs allowed 
by the Concrete Manual for the.rea- 
son stated. ‘The Bureau concluded | 


that defects on all but.a very few 


of the pipes: which passed the. test | 
were minor and the pipes were ac- 
cepted. without repair. In the ab-. 

sence of other justification for the | 


| Bureaw’ s actions, z.¢. , failure to take 
known. corrective Ste or that the = 


tests. were conducted. for. the - pur- 


occasional pipes. having lesser re- — 


pairs, Cen-Vi-Ro has established : 


prima, facie. that a change: to. the a 
contract was effected. — 
~The evidence. does. not. ‘establish _ 


to take known corrective action to 


eliminate or reduce longitudinal 
and circumferential cracks, and un- 


consolidated concrete in barrels and. 
spigots. The record reflects that 494. 
pipes were subjected to ‘special hy- 
dros for circumferential-cracks (158 
in the barrel and 271 in the spigot) . 
of which 175 failed. Fifty-one of the 
failures were pipes with citcwmfer- 
ential cracks in the barrel and all 
but eight of these were ultimately 
accepted. Since repairs to circum: - 


ferential. cracks. were not allowed 


after May 13, 1965, we conclude that 
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ete rapestal There: were 245 oor 
‘cial hydrostatic tests for ‘longitudi- | 
‘nal cracks of which 146 failed. A | broken bells or impact damage to 
bells and spigots. Two pipes “with ak 
impact damage to or broken spigots — 
‘were rejected notwithstanding they 
| passed 1 the test. We have found that _ 
Cen-Vi-Ro has not established that | 
‘the rejection of these | ‘pipes was im- 
proper. We. conclude that the costs 
of the tests. may follow the results 


and that Cen-Vi-Ro is entitled to. 


> minimum of 15 of the passing tests | 
“were on pipes ‘with short longitudi-_ 


nal cracks, which had been. repaired 
and accepted prior to May 13,1965. 


There were 31° special hydrostatic 
for unconsolidated ‘concrete 
other than gyro areas of which eight. 


tests. 


- failed the tests. One pipe with un- 


- ‘consolidated concrete is in the. Final. 
| “Inyentory of Rejected Pipe even — 


though it passed. the test. We have 
7 concluded that Cen-Vi- Ro should 
~ have been. permitted to repair. ‘this 


pipe. -As'to the balance of the pipes | 
which passed the test, ‘the ‘Bureau — 
- concluded that the. defects” were mi- _ 
~ nor and accepted the pipes without - 
| ‘repair. Under such circumstances, 
we conclude . that the costs of. the 
tests may properly follow the ré- 
-gults.8* We find that Cen:Vi-Ro is ance.. 
-- entitled to be compensated. for the — 
2 costs of 414 special hydrostatic t tests. 


ae to the 248 pipes’ which | were 
2 sab} acted © to. ‘special hydrostatic 


tests s tor miscellaneous, reasons of : 


1 388 While: nok: ‘Mterally / ‘applicable, we fhink 
‘this result is in conformance avith paragraph . 
-:(e) of Clause 10 entitled” “Inspéction ‘and. 
Acceptance’ - Of : the: General Provisions which — 
_ provides that at. any time before acceptance of 


the entire “work the - contractor. shall, 


request,” promptly: furnish all necessary facili- 
ties, labor, and material. to make an exami- — 
a nation of work: already ‘completed, ‘by. remov- 
‘ang’ orstearing out the-same. ‘This: paragraph 
further provides. for an equitable. adjustment . 
of the: contract price’ “for the additional serv- 
ices and. reconstruction costs: if: the work ‘is 
found. ‘to- moeet the ‘requirements | of the. con: 
- . traets Co ‘Polan Industries, Inc: ASBCA Nos; 
4 f on 93 of these pipes. could not rea- 
> §8-2 BCA par. 1982 at 8190. See also- Wilkins — 
Company, Ine., FAA CAP ‘No.’ 66213 (No- ~ 


4104, 4405,:4106 and 4107. (October. 28,1958); 


vember ' 22, 1965), 65-2. BCA par. 5242: {con- 


s ‘tractor’s obligation, under Inspection: , and Ac: 


ceptance: clause Limited to reasonable tests), 


OF THE “DEPARTMENT OF THE INTERIOR . 


[so LD, 


ne 54. tailed, it appears that at 
: least. 15. of these tests were. for 


be compensated for conducting | an 


| additional 192 special pydrosine : 
tests. 7 | 


We have found a Con-V i-Ro ts 


chargeable with a continuing fail- 
ure to take Inown corrective action , 
to. reduce or. eliminate .grout. leak- 


7 
Be a tgs Bhs 


age. at, form seams and thus. j is. not 


entitled. to compensation. for con- 


ducting hydrostatic tests on such ~ 


pipes ¢ as. a condition of their accepts 


Seca he Nay TH ao 94 a 
previously accepted pipes which ex- 


hibited evidence of. gyro _ area — 
concrete were rejected. These pipes. 
were subjected to hydrostatic tests. | 
and 93-were reaccepted..The evi-  - 
dence does not establish that these 
pipes were defective. Although we. 
have found that Cen-Vi-Ro contin- 
ually. failed to take known. correc- 
tive action to reduce or eliminate 
gyro area concrete prior to J uly 31, 
1965, such finding does not. justify 


special hydrostatic tests on con- — 
forming pipes. We hold that tests 


sonably. be required at. Cen-Vi-Ro’s. 


expense (note 183, supra). ‘There is. 
no basis for: ‘compensating. Cen-Vi- 


29) 


. ‘Ro fi: the balaiios of eosaal hydro: 


static tests on. pipes erm gyro | 


| area ‘concrete. 


he: Government’ ‘assarts: thas: to 
s dompereate: Cen-Vi-Ro for special — 
_ hydrostatic tests now deemed exces- 
sive is to allow it the benefits of its 
~ bargain, é:e., the acceptance of other- 
Wise. “doubtful. pipes, while at the — 
game time relieving it of the bur- 
dens of that bargain.’'This- conten- 


_ tion’ would have merit if. the evi- 
dence’ established. that the pipes as 


to which we have found that Cen- 
- -VWi-Ro- was entitled: to” ‘be. compen- 
-- satéd could pr operly be re} jected by 
the Bureau. The evidence does not 


: establish that this is so. 


"The record establishes that nee 
| to November 1965 the ‘method. of 

‘ selecting the lot-test sample was ‘not | 
truly random. However, with a, sin- 
gle ‘exception,. the record does not. 
"pees support Cen-Vi- Ro’ S assertion that. 
_ the“ thost” questionable. pipe was 

. selected: for this purpose. The result’ 
of this'test is not shown. We hold 
sare that Cen- Vi-Ro has not shown that. 
 it-was harmed by the Bureau’s fail- 

: ‘ure to use. random sampling tech-: 

- Tiques prior ‘to November of 1965, _ 

_ We have found reasonable the con- | 

Z tracting officer’s action in reducing, 

_ the lot-test period and. the. record. 
7 does not. establish that excessive Jot | 


ae tests were required. 


| ; justment will be determined in a 
eupeequent portion of this opinion. 
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| Changing ‘Ciiteniee jor Pipe: : : 
| Acceptance ° oe 


| This i of the. lait 18 princi ne 


pally concerned ‘with pipe repair in 


accordance with the Concrete, Man-.. 


ual and. has been | substantially. . 


treated under headings of the vari-. 


ous pipe defects. We “will deal here 
with ‘Cen-Vi-Ro’s assertion that — 
final acceptance of. pipe was: based 
on more stringent specifications . 
versus the Government’s.. position. 
that such changes in pipe accept- 
ance criteria that did occur resulted, _ 


princip ally. from Bureau walvers Or 


relaxations. of specification require- 
ments. We will also-consider Cen- 


‘Vi-Ro’s claim for compensation for 


| acceptable] but surplus pipes remain- 
Ing ’in the yard after the completion 
| of | pipe. production. ae 


- Thecontr acting officer specifically | 


found: that ° pipe» acceptance ere 
teria: did, in fact, change. However, _ 
he found that.the Bureau:initially. — 
accepted pipes which. did: not» con- 


form: to’ the specifications and de-* 


nied that. the :standards for pipe’ S 
| acceptance were at any timé higher: 
than those established by the'speci-- _ 


fications: He: also determined that: 


changes i m criteria. for pipe accept- : 
' ance were made ‘to. accomplish a 
reasonable ‘objective, that’ is to: ob=' | 
vs tain uniform production. of. pipes- | 
Jr meeting -thes-requirements” of: the 

te The appeal as to. ‘testing: criteria: 
7 is sustained: as to 699 special hydro-: 
| static tests andi 1s; otherwise. denied: 7 
The: amnoutit: of thecequitable! -ad=r 


specifications;:résulted in’ the ac-' 
ceptance of pipes not meeting uae 
ificdtion standards and: ths’ was a 
benefit: to the -contractor; ‘resulted: " 


from production of pipes with latent 2c 
| defects or * resulted from: Bureau re 
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laxations or waivers of specification 


~~ requirements. . , 
We have ‘previously referred to 


Mr. Rippon’s testimony that the Bu- 


reau decided to limit repair of con- 


crete pipe and that this policy was 
embodied in the May 13 letter. If 
the Government’s. theory that the 


number of repairs” determines pipe © 
quality is correct, there can be no- 
doubt that limiting repairs resulted 
in an increase in the quality of the 
pipe. The record reflects: and we. 
have found that the Bureau. re- 
stricted repairs to pipes, e.g., fall-. 


outs, unconsolidated areas includ- 


ing gyro area concrete, rocky bells, 


_ Impact damaged bells, and longi- 


- tudinal and circumferential etka | 


which were normally repairable in 
accordance with the Concrete Man- 
ual. Although ‘these restrictions 
were subsequently relaxed in certain 
respects such as the criteria for re- 
pair of rocky bells and fallouts, re- 


strictions on repairs to gyro. areas, 


impact damaged bells, and longi- 


tudinal. and. La cracks 
were not relaxed to any significant 


extent. As to gyro areas, rocky: bells 


and fallouts, we have found that. 
_ Cen-Vi-Ro is.chargeable with a con- 
tinuing failure to take known cor- 
rective action and that. restrictions: | 
on repair of. ee defects were 


largely justified. — 
The opening sentence of the letter 


of May 13, 1965, from the project 


- engineer referred to the.importance 


of the Canadian River Project 
perform-_ 


Aqueduct and the exacting 
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ance required in delivery of munic- 


_ipal-water on a.continuing and un- 


interrupted basis which made it. im= 
perative that only. first quality pipe — 


be used .in the line. Similar state- 


ments appear elsewhere i in the rec- 
ord. For example, at a meeting on 


May 20, 1965, Cen-Vi-Ro repre- — 


sentatives were advised that the — 
fundamental purpose of the May 13 

letter was to assure that only quality. 
pipe be installed in. the line and that 
the Bureau. could not tolerate use of 


| inferior pipe which might continue — 
to cause trouble and maintenance — 
expense, after the line was placed in. 
— Service » (memorandum dated May 


91, 1965, Exh. 21). In the meeting — 
of July 94, 1965, Mr. Rippon. is. 


, quoted. as saying that the Canadian - 


River Municipal Water Authority | 


was to be furnished with an aque- 


duct which would be virtually main- 
tenance free (p. 9, Notes on Meet- 
ing, note 46, supra). In a letter of 


December 3, 1965, the project en- 


gineer stated that since the aqueduct 


_ system will carry water to eight. — 
cities and cannot be taken out of 


service for long periods, it is most. 
important that high quality. con- . 
crete pipe be used j in the line (Eixh. 


‘BN, p. 35). It is clear from the con-. 


tract drawings that the purpose of | 
the aqueduct was to supply water to 


nothing in the contract or specifica- 


_tions which indicates that the line is _ 
to'be maintenance free. The record _ 


is inconclusive on the question of 
whether a concrete pipeline is nor- 


However, we find | 


rs 


ie ay - sally “saintenande 


aa we’ have. revibily retarted to 
86 acceptable but surplus pipes in 
‘the yard at. Cen-Vi-Ro’s ‘plant in — 


- December of 1966 (note 87, supra). 


Sin ‘a letter of May 25, 1966 (Exh. 
“BN, p: 28), Cen- Vi- io requested ‘a 


| determination: as to whether the Bu- 


‘rea would accept’ ‘responsibility : 


for pipes which were. acceptable or 


‘could be made'so, but for which re- 
placements had been manufactured — 


to meet the laying schedule. The 


project: engineer denied ‘liability 


~-upon'the ground that as of May OD, 
1966, the only pipes needed to com- 
plete the contracts were for heads 
of 50- foot and ‘above’ and’ that’ the 

‘pipes in question were 95-foot heads 

which: had been downgraded upon 
” failure to pass the hydrostatic test 


at the design head’ (letter of May 


31,1966, Exh. 5N, pp. 30, 31). 
Twenty of the surplus ‘but accept- 
able Eas are. ue 25- foot: heads 
does noe establish that® these pipes 
had “been: downgraded, Cen-Vi-Ro 
‘has not disputed the assertion they 
were downgraded. Forty of these 86 
pipes were manufactured prior to 
- May -15;.1965, and ‘it is possible that 
these were pipes improperly | re- 


"38 Mtr, “Peckworth | “festificd ‘that concrete 
‘pipelines are expected 'to last: 100 years (Tr. 


a 284). He. stated that -he. knew - of .some,. pre- | : 
sumably: concrete, . municipal pipelines. that af 
had been in service: for ‘25: or’ 30: years ‘that — 


“ shad neyer been touched. for’ repairs. (Tr. 249, 


250). ‘He admitted, however, that. there were 
many which had: been’: ‘frequently’:-broken for. 
| Tepairs,. The Government. concedes. that. it is 
- unrealistic. to expect, that a “reinforced. con-. 


“crete ‘pipeline: ‘would : neyer have:to :-be. shut 
down. for. Tepatr., oud Statement of Position, 
Bp. 24). ee a 
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Pa 
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jectéd' in’ the 2 May 45. inventory. 
_- However,’ Mr. “Herrera: testified to 
instances of pipes being’ lost’in:in- 
ventory (Tr: 781, 782)\‘andthere is 
NG: sevidence of when“the replace- _ 
“ment: pipes ‘were’ manufactured or 
‘of thé need for particular sizes'and — 
classes of pipes in-terms of the lay- 
ing schedule. ‘Accordingly, we can- 


not, on this: record, find that. the de- 


‘cision: to rianufacture replacements 
for these pipes was reasonable. 


“We find that with the exception . 


oF small ‘diameter pipes the evi- 
denice does not support’ the contract- 
ing officer’s finding that the Bureau 

‘in the early stages of contract per- — 
formance accepted pipes not’ com- 


plying with contract requirements. 


‘We recognize ‘Mr. Lincoln’s testi- 


mony that the Bureau: in the early 
period — ‘of contract performance 


may have accepted ¢ a few pipes with 
‘extensive repairs that proved out 


on hydrostatic tests (Tr. 1894). 


Since the contiact ‘contemplated - 
that repairs in accordance with the 
‘Concrete Manual were permissible, 
this testimony does not establish 


that any accepted pipes did not 


comply with the specifications. Ac- 
‘cordingly, we reject:this defense to 


the claim pipe a criteria 
were changed. va As 


It is true that ea Bureau : nee 


: cepted i in excess of 1,000 pipes which - 
‘we have found were properly classi- 
fied “as small diameter provided 


pipes of larger. ‘diameter’ were sub- 


stituted in the line’to compensate 
_ for.head loss’ (letters of € October 16_ 
and 30,;‘and* November 23, 1964, 
 Exhs. 5B; 5Cvand 5D). “Kfter. the - 
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-colaxation of the criteria: for: de- 


. ,termination of small diameter pipe, 
2 approximately: 158. additional small . 
diameter pipes were accepted. with- 


out. the necessity of substitution. 
“These pipes were. accepted. because 


‘small diameter pipes were not being 


-produced- in. significant. ‘quantities 


.and -were nota threat to the Suiits 7 


erties of the line. (Tr..1907). 


. The. Bureau also i pemmitted: the | 
and -.accepted. substantial 
quantities. of ‘pipes -with cracking 


repair .- 


OF . flaking | interiors. even. though 


there is no- provision of the Manual 
expressly: permitting. such,. repairs. 
_ We note that’the Bureau’s primary . 
concern. with pipes: having. flaking 


| interiors. was not. with the integrity. 
(memorandum. or ‘March. 31, 1966, 


note 29, supra). It would: appear | 
that the Bureaw ran little risk in 
this rogard since the record reflects 


of. the pipe, but. with the effect i in- 
creased | roughness. would have on 
— flow. (Tr.. 1750). ‘The. Bureau per- 
mitted | the repair. of and accepted 


| 233 pipes with rocky. bells and 150, 


pipes with fallouts which. were re- 
jected. during the. May 15 inventory 


| : eventhough Cen- Vi-Ro is charge- _ 
able with, a. -continuing: failure to 


take known corrective action to re- 


| duce. Or. eliminate, these . defects a 
prior to May 15, 1965, and thus the | 
Bureau. was not obligated t to pore 


these .pipes.. 


The contracting olficet found that | 
Tour. pipes with. two or less core 
holes were accepted after repair and 


hydrostatic test. We have been pre- 


sented no basis for disturbing this 

finding. The. Concrete Manual, as _ | 
‘counsel: stated that the cost: of Gov- 

‘ernment “accommodations” to Cen- 


Gen-Vi-] -Ro admits, does not t provide 
Hot. repair. of, core holes... 


In the area of: Shwe: test- | 
ing, the Bureau removed the Speci- 


‘DEPARTMENT 


OF ‘THE ‘INTERIOR 180 LD, 


fication. requirement. that: pipes: eCx- 
hibitmg minor dripping remain .. 
-ander. the prescribed. test pressure 7 
for periods: up. to.seven days.in 
order to. determine if the pipes _ 
would. heal and authorized. the ac- 
‘geptance. of “pipes. which ceased, to 
drip . when. retested within seven 
days. At. will be. recalled. that. the 
Chief. Engineer’ S. letter of. in E anu- 
ary. 20; 1965, described. the require- | 
ment: . the. original. specification - 
that. ‘the pipes. remain . under. test 
"pressure: as: unintended. and. unnec- 
_ essary: It is not clear. from the rec- 
ord. when . this . authorization. “was 
actually utilized. The time limit on 
_retesting dripping Pipe was: not, en- 


efa ve 


that pipes stored in the yard for ex- 


‘tended periods would be more likely hs 
to, fail. the test (Tr. 97, 98). This — 
would. seem to be particularly true _ 
if:the. pipes were not soaked. and. it 
will be recalled that the soak period | 


was waived at, Cen-Vi-Ro’ Ss option. 
_ There i 1s no. evidence i In the record 


‘of. any other. waivers, of specifica- 
tion. requirements of any, .conse- 
“quence... adh : 


The contracting afficar ae no 


‘findings: as. to sums. 3. due. the Gov- | 


‘the specification. waivers or. oo : 


tions referred to above. Department. | 


Vi-Ro- as: well. as: diner eased costs of. 


Government: ‘inspection ” would, -be 7 


pr ‘sented * in aie. course (Second 
ae Statement of Position, P. be How- | 


- atthebesing. on | ae 7 


Decision 


pose in the letter of May 13, 1965, 


pairs to pipe: defects. which were 
normally repairable under the Man- 
ual, e.g:, fallouts, unconsolidated 
areas (rock pockets). and longitudi- 


nal: and circumferential « cracks. 
- These restrictions’ were significantly : 


relaxed only as-to fallouts and rocky 


bells. Cen-Vi-Ro is chargeable with 
a continuing failure to take known — 


corrective: action: to reduce or elim- 


inate rocky bells’ and. fallouts prior 


to May 15, 1965, aiid gyro area con- 


crete ior to ‘Fily 31,1965. Accord- 
ingly, restrictions: on repairs'to these: 


defects prior to ‘those ‘dates were 
not. ou to the: Concrete 
Manual: 7 | 


* We hive found that ae Buen 
required hydrostatic tests. beyond. 
the requirements’ of ‘the contract. 


Although Cen- Vi-Ro- joined i in and 


acquiesced ‘in the practice of con- 


ducting special hydrostatic tests on 


questionable’. ‘pipes in. the ‘early - . 
ae 3 -- ton of New Jersey, IBCA—745-11-68 oe i 
stages of. production, it verbally an 
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damage: 


INC! 


: protested the number of ibaa by ne 
- dros on ‘several ¢ occasions. a 


‘There were 86 acceptable but su sur- : - 


ot plus: pipes in the yard after pipe 
ee production - was completed of which, _ 
. - 40. were manufactured prior..to — 
| pert Page May 15, "1965. The evidenée does not, os 
|The Government's admitted pur- ; establish when the replacements for | 


these pipes. were: ‘manufactured. or. 
and. instructions. and directives: is-' 


- gued:to. inspection ‘personnel during 

the period April 30, 1965, to anid in- 

— clusive of May 94., 1965, was to limit. 

repairs and improve the quality of: 

_ the pipes. We have found that the 
Concrete Manual: was. applicable - 

and that the: Bureau restricted re- 


the need: for such pipes in terms of 


the laying: schedule. ‘There is evi- 
dence that pipes: were lost‘in inven- 


tory.. Cen-Vi-Ro has ‘not. disputed | 


the assertion’ that some-of these 
| pipes were surplus because they had 


failed: hydrostatic™ tests: at “the 


design -head.’-We' conclude that — 


Gen-Vi-Ro has: not shown ‘that itis — 


entitled to -be een for the 


oun ue pipes. | 
“With the. exception of some: niall 
diameter pipes, the evidence ' does, 


not. support ‘the: Government’sas:. 


sertion that ‘it accepted nonspecifi- . 
cation’ pipes prior to May 18, 1965. 
Accordingly, there appears ‘to- be 


merit in. ‘Cen-Vi- Ro’s -contention 


that acceptance after’ May 18, 1965, 


was-based on more stringent speci- 


fications. However, Cen-Vi-Ro has” 
not: established. that any particular 


pipes: or tests. beyond’ those as to. 


which we have previously sustained : 


_ the’ appeal ‘were: improper and. we - 

hold that Cen:Vi-Ro has not shown 
that itis entitled to Gan additional -_ 
| compensation. 185° 7 Bo 


385 It “is well- settled that a ‘aie dae fon Rian 


—equitable™ adjustment, irrespective “of: merit, . 
- must... be: denied “in: the. absence of: ‘proof. of. 
Steenberg — Construction Company 


(note 159, supra) at 44, 044; Fulcrum: Corpora: 


1970), 70-1 BCA par. $828. Ban ade 


DECISIONS: OF: ‘THE 


We find that the Government has 
had ample - time’ ‘to. assert. and. es- 
tablish any! ‘claims for ‘alleged Sav-. 


ings due. to..waivers, or- relaxations 


of the Specitcations but that, it has = 


failed to do-'so.’ 


teria for PINS, acceptance 1S denied. 


-E quitable Adjusiment 


“While. Amitially: denying: that - its | 
claina was based -on« the total: cost. 


_ approach (Notice of Appeal, p..34); 


Cen-Vi-Ro: now concedes that:total 
cost was ‘used. ais: a starting: point: 


(Tr. 974; ; Reply Brief, p. 10). Cen- 


| Vie ‘Ro: asserts that? che, method of 


_ proving an- equitable adj ustment. or 


_. damages’ has been. sanctioned by: the | 


Court of Claims.%*s 

© Cen-Vi-Ro. has: cohaaor: ite ac- 
| et out-of-pocket: loss-on both.cons 
tracts: as:.$3,418,504.. (letter.of; Au- 


gust 14,1967, Exh, 5[O]: Brief. pe 
— 48),, ‘Cen: Vi-Ro. computes. the. total 
cost. overrun, as $5,082. A62. which i in- 


cludes: loss of: estimated profit..of 


$1,613 O58. Interest on money. bor- 
rowed to. finance, the. alleged. extra. 


work, is* algo: ‘claimed. €en-Vi-Ro 


concedes, that, plant. construction 
costs. above: the estimates: ($427,035. 
for. the. north plants and. $394,897 for | 
the south. plant), overruns.in pipe 
laying e costs in addition, to the:$100,- 
000. payment.to.R. Hh Fulton 3 inthe 
amount of $211,215; and: ‘5O.. percent, | 
of the final inventory of rejected 
pipe in the amount.of $400,000. may 7 


be for the account of the contractor 


180 Citing, ‘andong others, Oliver Finnie Co. v. 
United ‘States, 150°C." 
J. D. Hedin Construction Co. ¥: “United States, 
Ti Ct. cL 70 (1965). 
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Cl. 486 (1960), ana 


[80 ED: 


7 (Brief, p- 48). ‘Subtracting: this total 


($1,433,147). from. the overrun, in-_ 


cluding | loss of profit, leaves. a total 
of $3,599,315. ae 


The above amount acces. ae 


Bi 7 one excepted from the releases and. 
“The: appeal | as tO. changing’ eri- 


Cen-Vi-Ro does not: seriously con- 


‘tend that it. is: entitled to such’ a 


recovery. Although. ‘Cen-Vi-Ro .as- 


-serts that it: has. established with: 


reasonable ‘precision the costs aris- 


ing from. certain of the Bureau’s 
acts, it- is clear ‘that: the ‘claim : is 


substantially based on the: total cost 


‘approach or variations thereof. The. 
guidelines. for use of thé total-cost . 


approach are well: settled: in‘ that 


there must:-be.’proof :-“(1) .the na- 
ture of the particular losses make -it: 


impossible or highly impracticable 


to determine them witha reasonable - 


degree of accuracy +, (2), the: plain- 
tiff’s. bid. or estimate . was realistic; — 
(3) its actual costs were reasonable; 
and. (4)..it [appellant] was not 


responsible: for. the . added. .ex-. © 


penses,” 1®7.Since -we.‘find that the. 


above conditions for: use of the total 
cost. approach have not:been.estab- 
lished, we-hold that total cost isnot. 
an appropriate means of: computing: 


an Santee aajosiment in. this..in-. 
stance. : 
With a to (1) noe we 


have recently had occasion .to em- 
phasize that the total cost approach 


may be used where it represents the 
only feasible-method of computing 
the. amount: due but. that justifica- 
tion for its use. had not been. estab- 


. Dighed where : ‘the, additional costs 


ast WRB dbcaeraion Y. “United ‘Bran! 188. : 


«Ct CL hots O28 (1968). 
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can rae be’ categorized. ce ‘AL 


though appellant’ s claim /presenta- 


‘tion Jeaves much ‘to be desired, as 


we find znfra;, certain of appellant’s 


costs. have been’ established with 


sufficient ‘certainty as to’ enable,’ in 


our judgment, a fair calcilation of 


the amount due. 


Appellant’ s bid ideatea $19 AGA, 
227 as compared to the next low bid 
of $12,363,934 and the engineer’s 
estimate of $14,540,860 (Abstract of 
_ Bids, DC-6000, Exh: 143). There- - 


- fore, Cen-Vi-Ro’s bid price was ap- 


; proximately 93.8 percent of the next 
~ low bid. ‘It. appears: that the prin: ~ 
cipal portion of the: $899,707 differ-_ 
ence between Cen-Vi-Ro''and the — 


next low bid is attributable to laying 
and furnishing pipe.’® | ‘The engi- 


neer’s estimate for laying and ‘fur: 
“pishing pipe was $12,194,948.50. Mr. 
Franklin testified that: Cen- Vi-Ro’s 
bid prices for pipe were “approxi- 
mately $21 a°ton on’ DC-6000 and 
- approximately $30 on DC-6130° (Tr. | 
837). Mr. Peterson confirmed this: 
| testimony . (Tr. 971). Mr. Crane _ 





aon Steenberg Construction. ‘Company cae 


159, supra), at. 44; 041. 


- 19 Appellaat’s counsel, sought. to explain > 
some of the difference by ‘referring to the con- — 
. vietion of certain pipe “manufacturers, in Cali: 
fornia ‘for ‘collusion in- the sale. of ‘eoneréte 


- pipe. and asserting that Cen-Vi-Ro submitted 


a. ‘sleeper’, pid (Tr. 2053-2055). The history 


oF the convictions “referred to. appears 
Maricopa County ¥. American Pipe: and. Ooi: 
. struction Co.; ef .al.,..3038 BF. Supp.. 77 (D.C. 
Arizona, 1969), aff'd. 431 BV2d., 1145, (9th Cir. 
1970). Wor, other. related Civil litigation. ‘see 
State, of. Washington, et al. ¥. American Pipe 
and ‘Ganstruction Co., et ‘al, 


280 F: Supp. R02 (1968). Since counsel's ex: 
planation involved an assumption. ‘Of cr minal 


 eonduct ‘on the part’ of: other bidders, “and it~ 
— did‘ not: appear that” ‘any of the’  eonvietéed 4 
firms were bidders; ‘the ‘hearing meniber ruled 


snat it was improper. Pe ates 


byes F, Supp. 961 
CD. QC, §.D. Calif., 1967), and the same ase ‘at 


testified that iis’ was tala on Aen se 


occasions by ‘Mr. Hubbard that the. a 


price should. have been. $30" a ton as. 


compared | to” “the. ‘actual price, of. 
about $21. 50. um ‘Although Mr. Hub- 


bard denied making ¢ any. ‘such state- | 


ment (Tr. 1109), we note. that Mr. 
Peterson calculated’ ‘the. overrun, ex- 
clusive cof claim payments to. ‘sub: 


: contractors, at ‘$10 to. $12 ¢ a. ton. (Tr, 
972). Accordingly, | we accept, Mr. 


Crane’ 8 ‘testimony - with. reference to 


Mr. Hubbard’ Ss admissions ofe a, ‘real- 


istic bid Brice. ‘However, we ‘need - 


not hinge our ‘decision, on resolution. 
of this conflicting testimony. since 
| we, have. a previnualy x referred, to Mr, - 


sae ‘overestimated, the  capabilices 


of: the 20- foot; “spinner and haye - 
found that Cen- Vi-Ro’ S optimism ag : 


ecte wd 


static tests.3 was, Ge justified. ‘As. ae 


find 4 in fra Cen- Vi- “Ro, was, also over 


optimistic as to. the one percent, an- 


ticipated. rate for. final ‘rejects. We . 
note the statement attributed to Mr. 


Crane at the meeting. of October: 30. po 


were. » favorable, to ‘the. Government, 


- the. Bureau. considered, there: Was. a 


reasonable profit | in the contract 
prices for the prime. contractors and 
principal” subcontractors “én” each, 


job. Although the, cited statement is - 
some evidence to the: contrary; -we 


conclude Cen=Vi-Ro’s bid. ‘prices for 


furnishing and laying concrete pipe 
were, too. low. The E Board finds: s that 7 





“ya 


Tr: 4981, ‘1989 ‘Government: aac ae 


ae ‘tO: the’ average: price ‘for- both contracts 


of $23.50-per ton-(Tr..1109, T1140). 0 
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~ this condition precedent to che use 
oft total cost has not been established. : 


We consider that condition. (3), 


the’ ‘reasonableness’ of” the. actual: 
costs, and (4), that. the contractor is . 
not. responsible | for the added ex- 

penses, to be intertwined and will 
: consider them together. In consider- : 


2 ing actual costs, we ‘have held. that 
no. presumption of reasonableness i is 


ee applicable. The. contractor’s ex-- 
\..; perience on other. jobs . of similar. 
> magnitude is- for consideration.+ 192." 
- As noted previously, Cen-Vi-Ro of: 
‘Texas, Ine.,. was formed expressly 
for. the purpose of: bidding. on the | 
Canadian’ River - Project: (note 3, 
supra). While it appears that other ~ 
affiliated companies and licensees - 


. have. undertaken substantial proj: 


ects involving the supply of con- 


* erete pipe, Mr. ‘Peterson denied 


that appellant had « ever r done so » (Tr. . 


1016). 


: the -teasonableness. of “appellant’s 


2 eg - “19 eigeniber o. Construction. Company (note 
. “159, supra) at 44, O41, | : 
28, D. Hedin Construction Company (note 


7 186, supra) at. 87. 


208 Cen-Vi-Ro | ‘Pipe | Corporation of, ‘shatter; a 


California, has. undertaken » ‘to. supply | sub- 


.. stantial. quantities. of pipe’ to the Bureau and | 
the California. Department of ‘Water. Re-- 
‘sourees, Mr. Peterson. referred to other sub- 


; stantial projects including: teodueyien ‘of. ‘con- 
eo products (Tr. 1051, tee) ‘ 
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| “ae which. 
: There appear to have been about 280: — | 
: improperly fabricated cages which. 
_ were rejected in the first two months _ 


and. delays — 


Also: Heating: 6 on: ce question of 


[80 ED. 


was “not meuitable. 194 


of production (Inspectors Daily Re- 


| ‘port, dated: August 6, 1964). There 
were also delays atunibutable to form 
shortages and problems with the 20- 


foot spinner which as we have seen, 


had not previously been. used to 
manufacture reinforced concrete _ 
_ pipe. There-is evidence of machinery | 

: breakdowns some of which were:at- _ | 


tributed to. aaa maintenance - 
due- 
weather. -There are ceaed indi- ~ 


cations that Cen-Vi- Ro’s difficulties, 
at least in part, were caused by inex- 


perienced and unskilled labor. Cen- 


_Vi-Ro admits: that on. Or: about Feb- So 
ruary. of 1965, a high percentage Oey, 
defective pipes was. produced, the. a 


costs of which are assertedly not.in- 
cluded i in the claim. 128 We. conclude 


| that. an. undetermined | amount: of 
| 2 Cen- Vi-Ro’s: costs. are attributable 7 
3 actual costs is its responsibility, for ee, ; 
costs ‘in addition to its estimates. — 
> There, can be no. doubt that Cen-Vi- © 
Rois responsible. for. a substantial - 
: portion of such costs. We have pr Q- 


“on Tr, B37. 'This was a “spindle or bobbin: 
ty pe machine which was yeplaced — by a 
mandrel-type machine (Tr. 1341- 1345). 


185 See, among. others, Inspectors Daily Re- : 
’ ports dated, July 1, 3, $, 20 and 29; August. 3, 
. 65, 12, 24, 27 and 31; ‘September d,. ‘17. 19 and 


> viously alluded to Cen-Vi- Ro’s cage © 
e. difficulties, Mr.. Franklin: admitted a 
that. some of these. difficulties. were. 
2 due to the installation of a cage ma- ‘ 


23; October 19, 20 and 27; Noveml er 9,. oo 
eember 7, 9, and 16, 1964 ; January 7, 8; 


and 28;-February 9 and 12; March 9; 16, es oe 
20, 22, 23, 24, 26 and.27; April 2, 3,13, 16, 17, 


p24 and: 29° May. 41,° 123.18. 17, 20, 22,. 


- 56 and 29 ; Fane 1, 3, 4,: 9 and 23; July: 8, 9, 


and 10; August 5, 6,: 19 and 24; September 1 


and November 29, 1965. See also letter of 


January 5, 1965, memoranda ‘dated “Feb- — 


ruary 8 and 23, March 1, 3, 19 and 29, April 16- 
and May A; 1965; letters dated May 28, J une 4 
and 25,1965; ; Murray: memor andum, dated _ 

4 July. 8, and letter of July 12 
Cor r espondence). 


- 16 Exhibit 5L, p.:4. Cen- Vie Ro eerie thee 
this. statement is. applicable only. to. the, spec- 


2 ification changes effected by: letter. of May 13... . 
1965 (Reply Brief, D. 18). 


inclement => 


, 1965, (Cen- Vi-Ro | 


ca ODT vii, 5 A APPEALS. OF. CEN-VI-RO OF ‘TEXAS, ING. Doses ‘. 
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- to" improper ‘maitifenande- ‘and to: 
that extent have not been shown to 


be reasonable. We also conclude that 
4 portion of Cen-Vi-Ro’s'costs above 


its estimated cost is due to underbid- | 
ding: and: that a further portion of 


7 such cost 1s: “due to factors such’ as 


es inexperienced. labor, start- up ‘diffi- | 
culties inherent in commencing pro- 


é. duction i in a new plant and cage and 
| Pp ipe | ‘manufacturing _ problems 
which ‘are clearly - Cen-Vi-Ro’s re- 


sy sponsibility. We conclude that jus- 
-. tification for the total cost approach 


mn computing’ an equitable. adjust- 
ment has not been established. . 


Cen-Vi-Ro’s, claim. is. summarized as 


follows : (Exh, 5M, Dp. F1)- 
| i Gost for Extra Man Fours - a ae 
__on Tésting of Repairs_.._ 002, 940. 
2. Cost to Manufacture Ex- ‘ 
cess Rejects 222+ aus - 895, 328 | 
-»B.Cost of Materials: -in (Bx ae 
cessive : ‘Rejects__-.----- . - 881, 975 3 
4, Cost of Loss of Efficiency a : 
for 10 Months ae ance 396, 000 s 
Hpypbdtal oe $1, 776, 443 Le 
5. Overhead and Profitat15 0. 
“POPCGNG 327 ith «eels LED. 
6. “Payment, to Pipe Tagine” = 
‘ ‘Subcontractor for Delays ~ 
: “i Shipping 2224-25-22... 100, 000 
-™ Cost to Dispose of Reject ©. 
ea eae “120, si4* 


Total as amended. $2, 147, BBA | 


“+ Withdrawn at the hearing note 4a 


supra. 197 


197 The . Soveriment has wade a. geared ‘ob- 


~ jection to. appellant’ s claim presentation upon. 
‘the ground costs are: shown.in summary form — 
th, and”. appéllant’s - books and records were not. 
made available at the hearing (Appendix to 


Brief,. pp. 20, 21). While -we recognize that 
in instances where the Government has elected 
- not to conduct an audit the contractor’ s books 

and records are ordinarily produced or other- 


 Sorretis, - 


April 15, 1970, ‘Exh. 127). 
’ marries: in. question: are in.the record as part — 
“ of: the appeal: filed and. we think. the sources. 

of the costs. shown: on the summaries were — 
“sufficiently demonstrated by testimony at. the 


Extra M an Ho ous ve Testing and a 
Re tae ae 


ott computing this claiin, aye 


‘Be: determined.-average man- hours — 
per ton of pipe, produced for. the | 


period March 1966 through the com: a 
pletion: of pipe production in J une = 


of 1966 (Tr. 981, 982;-Exh. 5M, p. 


3). ‘This. ee was computed. as 


1.42 man-hours. per ton-of-pipe. — 
_ However, an.error was made i In com- 


puting the actual man-hours per ton 


- for the week ending March 13, 1966, - | 
-and: Cen- -V1-Ro now admits iat the 


average for the:above period should 
be 1. 47. man-hours per. tom. (p,..5, 


“Answers .to- Interrogatories,, ‘Exh: 
~~ 129). 
- tracted. from the actual man- hours 


This. figure. was, then sub= 


per.ton for each week during t the. pe-. 


riod. May. 2, 1965, to: and including 


February oT. 1966, ‘resulting in a 
total .of - 162. 781 allegedly excess. 


Man- -hours (Exh. 5M, p. F4). How- 
‘ever, because of the mistake. pre- 


wise available at the hearing (see, -¢.g.,'2. W. 
Inc., ASBCA Nos,.13348, 14537, 
14573 (October 12, 1970), 70-2 BCA par. 


; 8515), we overrule the Government’s objection 
in this. instance:: ‘First, Cen-Vi-Ro repeatedly. 


offered. its records as available for: audit (An- 


_ swers to Further | Interrogatories and Re- 


quest. for: ‘Documents, “Exh. 124; Letter of 


hearing and answers to inter rogatories. Lastly, 


we think that any such objection should have » | 


been made at’ the’ hearing and is simply. not 
timely when : ‘raised, for. the first. time.on a 
post-hearing brief. We note that the. Govern ; 


‘Inent. objected. to the 4ntroduction: of a- certain 
summary (proposed Exhibit. G): at the hearing | oe 
upon the. ground that the: records: from. which. Le? 


the summary was compiled: ‘were not: available e 


(Tr. 1022), that the objection was sustained; ge 3 
and that the proffer..of the summary was. -dater - 


withdrawn (Tr. nets 


Second: the suni- a 


140. 


viously. ented the correct. vata: : | 
- equipment and support costs.is.an 
item representing interest on invest-._ 


is 158,458 (Tr.1087,.1088; p. 5, Exh. 


129). To this total was applied labor 


costs of $9'024 per man-hour, com- 
puted by dividitig’total : productive 


‘man-hours of 1,097,667 into the total 
payroll inchiding’ payroll taxes and 


—insurance* of. $2,221 {728 198. Next 


Cen-Vi-Ro ‘applied: three ‘so-called : 


“adders” to. the allegedly: -eXCess 
man-hours? $.57 per man-hour rep- 


resenting 25 percent. of equipment ? 
and plant support costs which were _ 
determined to be $2.29° per man: 


hour, small: tools and supplies: at 


. $. DA per man-hour and indirect job 


costs of $.87 -per man-hour, result- 


ing in-a total as corrected of: aaa 


| 408 (Tr: 1088 ;‘p..5; Exh. 129). 
‘Equipment. and‘ plant support 


— costs of $2.29 per man- -hour' ‘were 


| computed by dividing the'total for 

such costs, $2,508 480, by total man- 

hours of 1,097, 667 (Exh, 5M, p. ¥8). 

| Original investment in the north 
plant is stated to be $1,485,819 and 

in the south plant. as $1, 040, {627,19 


Depreciation based on a” 15-year 
plant life.for a ‘normal. 40- to 50+. 


— hour week utilizing the double de- 


clining balance method and adding 


| 50 percent: fora 2-shift operation 


Was computed at. $540, 408 for the . 
nome Pian and” pe 189: for. the 


108: Tr, 1038.- 1089, 402-1054: 
pp: Fs: and F7.: The Government: calculated 
total mar-hours: at. -1,005.425:: based. on :sub- 
mitted’ eli one hours eee Ton. rene 


Bxh. 150): 


199°" Can-Vi- Re Japaeyts: that - qetaale: agnea 
plant’ ‘construction : ‘costs. dre'$1,563,007:: for 


the: ‘north plant and $1,086,638 ‘for the south 
. These: figures: are al-' 
7 legedly $427,085 | and tastes ety anand 


plant (Brief, “p.°48y.' 


. above thé origiiial enthinates.» - Aden 


DECISIONS | oF THE DEPARTMENT 


Exh. “5M, 


| $963, 16%": 
mately. 11.8 percent of payroll’ costs: - 


OF THE INTERIOR 180 1D. 


suite plant... Included . in . plant 


ment.at.five percent.for two years on, 
the north. plant. ($148, 582) and 1’ 


years on.the south plant ($65, 039). 


fora. total . of: $218, 621. Mr. Karl 


| Peterson, who principally prepared 


the claims, testified that.costs stated 


“were net job costs and did not in- 
clude financing costs. (Tr. 10277). We _ 


conclude that. this. item is not prop- 
erly a cost.. ‘Other items under, this 
heading , include school and county. | 
taxes in the amount of $18,000, in- 


surance [for equipment, Tr.: 1060} 2 
of $22,199, spare parts including” 


freight of $049, 081 and electricity, 


‘gas, supplies and outside rentals for | 


equipment — operation © _ totaling. — 


$505,982. Deducting the item for in- 
‘terest on investment, which we have 
determined is not a‘cost, the total 
for equipment; and plant’ support 


costs 1s $2, 994. 859° which. reduces 
man-hour.costs in this ‘category 


from $2.29 to $2.09. At 25.percent 


the adder for this factor is reduced 
from $.57 to $.52 per man-hour. Mr. 
Peterson conceded that the 25, per- 


cent was an arbitrary figure guided ae 


by experience in measuring support — 
requir ed. for. Dene yee (Tr. | 
100) ee a 
_ The nest adder was s §. O4 per man-_ 


fo for ‘small ‘tools and supplies - 
(Exh. 5M, p. F9). Costs. for.small 


tools’ and supplies” are’ ‘totaled | as 
representing. - approxi- 


Mr. Peterson testified that: It: was not . 
appropriate. to. use a. 25 : Ponpent | 


5 ; , Sra See 
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| factor in: ie instaneo § since. there. 


was: a direct relationship . between 

-guch costs and labor (Tr.. 1052). He 
denied. that this factor was high. by 
industry standards (Tr. 1057). 


The, final, adder, is- indirect. job 


costs. totaling. $952, 235 or. $. 87 per 
man-hour (Exh. 5M, p. F10). Cen- 
Vi-Ro asserts that all supervisory 


with all. the recorded man-hours’ of 


| labor to arrive ata unit cost (Exh: 3 
5M, Dp. E2). “Mr. Peterson testified | 


that this account was charged with 


’ costs which did not'appear to belong | 
in other accounts and included items - 


such as fidelity insurance, insurance 


- on ‘vehicles and. the office, rent; cleri- 


cal help, postage: and éartain super- 
visory * salaries - not otherwise’ “in- 
eluded’ in’ ‘direct Jabor costs’ (Tr. 


: 1058-1060). While: he denied’ that 


_ the job was charged directly with 
executive ‘salaries, he was rather 


vague as to the supervisory salaries 
included: in indirect’ job costs ‘and 
stated that they’ “might be. safety 


“people.” (Tr. ‘1059. ) We think that 
_ the items comprising ‘these ‘costs 
could and should have been set forth 


with more precision.2° The contract. 


provides that extra work and ma- 
terial are.to be paid for at the actual 
necessary cost as determined by the 


contracting . oflicer, “plus, an. -allow-_ 


ance; not to exceed 15 ‘percent, for 


: 200 See cee oe Coitatr action’ Onisany 

(note 159; supra), at 44, O44: ‘(absence of details 
as to: items included:'in~ general’ expense: ‘ac- 
— counts; “held: ‘to: ‘Breclude «' application - of: -a 
straight: percentage actor, ‘for overtiead ‘and 
a ie : ee tea 
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| manufacturing . 
costs. and expenses. incurred. to sup-_ 
port ‘the opération “were compared 


ance. for | office | expenses, 
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ee general. spas 
and profit - 

_ Mr. Peterson “teotified | ‘as, : to. is 
reason for using: the last. 34 months 
of: production as. representative. He 


stated that it was. simply :an_assess- 


ment, of what Cen- Vi-Ro considered 
was the capacity. of the plant when 
standards. re ~ had 


reached ..a.. point. where they . were 


generally. understood. (Tr. 986, 1040, 


1041). It.is. clear that, this aspect of 
the claim, has ‘been computed on the 
basis of. man- -hours per ton of pipe 
produced. during a period. when the 
plant. was. operating at or close to 


maximum efficiency as compared. to 


-a prior and less. efficient: period. of 
_ production. This, } in appropriate cir- 


cumstances, could be a reasonable 
method. of computing loss of effi- 
ciency. However, what is missing is 
persuasive evidence that the excess 
man-hours. are “in. fact attributable 
to‘ repairs and. testing improperly 


required by. the Bureau. 


_ We have sustained the ool as 
os .. 699, -special . hydrostatic tests © 
which. we have concluded could not 
reasonably :be- required: at. Cen-Vi-. 


| Ro’ S bee Tt: therefore ‘becomes. 


201 2 Paragraph 7 “entitled “Extras” of the 
General Conditions. Actual ' necessary cost is 
defined. as including. “* *. * -all, reasonable 
expenditures for material, labor (including 
compensation - insurance and social ‘security 
taxes), and. supplies furnished by.. the.-con- 
tractor, and a reasonable allowance for’ the 


Use of his: plant: 'and' ‘equipment; “where re- 


quired, but will in no. case include any: allow- 
general superin- 
tendence: or | other: ‘general’ - expenses.” : ‘See 
Perry & Wallace,'Ine, v.. United. States, 192 Ct, 

Cl. 310° (1970), Sansauine © a very Similar: 


; clause. Pes 


7 necesary to ) determine the cost, of 


such tests. 


Mr. Franklin estimated the oat 


: of hydrostatic tests as in excess of 
$200 per pipe (Tr. 341). Mr. Peter- 


on testified that the-cost of. special 


7 hydrostatic tests ‘in the south’ plant 


was $180 to $200 and. near $300 in ~ 
the north plant (Tr. 1028). We find - 


- that these estimates are. overstated. 


Mr. Franklin testified that it took — 


over three hours to perform a hydro- 


static. test: (Tre 846). This time in- os 
eludes handling the pipe on the test 
stand, coupling of the pipe with the 


test apparatus, a minor soak period 
_ of possibly 20 minutes and the ac- 
tual test time of 20 minutes. It does 
not include time required to move 


the pipes from the yard and return. 


It therefore appears that the test 
time as stated by Mr. Franklin ap- 
plies to the period after May 19, 
1965, when the soak period was 
eliminated. at Cen-V1-Ro’ s, option. 
The test equipment was such that 


ordinarily.two: pipes: were tested-at. 


ohe time. Cen-Vi-Ro asserts that one 
test of two of the smaller pipes pro- 
duced under DC-6130 could be com- 
pleted in an average of 214 hours 
utilizing the services.of one fore- 
_ man, two. laborers and a. fork-lift 
operator (Exh. 81K, p. F-7). While 
we assume that, more time would be 


required to conduct. a test for the 


: larger Size pipe, it does not appear 
that any. additional. . 


DECISIONS. OF. THE. DEPARTMENT, oF THE. ANTERIOR 


personnel 
| would be’ -involved. We conchide 
7 that a hydrostatic test, under DC- : 
- 6000 involving two pipes could be | 
completed in an average of . four 
hours. The equitable adj ustment,ex- 


“£80, AD. 


ce of ‘divest job ~~ is sien? | 


computed as follows: $2.784 (aver- 


age man-hour payroll cost of $2024 | 


plus adders of $.52 and $.24) x 8 - 
(four men at two hours per-pipe) x 
699 . (number. of. excess: tests) = =$15,- 


5 66.78.202 ‘Indirect, job’ costs: will-be 


considered i in a separate portion oF. 
this: opinion.” | 7 


it anaifacture of Bxxcess Rejects 


ac computing this claim, Cen-Vi- - 


Ro. subtracted . total, tons. of .pipe | 


- sold on DC-6000 ( asserting 360,985, 
: which includes 54- and V 2- tnek pipes _ 


produced in the north plant: for DC~_ 
6130) from tons of. pipe produced | 
(398,591, which again ‘includes 54- 


and 72-inch pipes. manufactured. for 


DC-6130),. deducted. a one percent 


reject rate allegedly anticipated in 
the-bid and seeks to.charge the Gov- 


ernment with. the remaining ton- - 
nage of 33,664 less a. eredit for. re- 
pairs (Tr.. 978, 983; Exh, 5M, Dp. 

F'6),. Based on total pipe. production | 


under both contracts of 447. »499 tons 


and total man-hours of 1,097, 667, 


-Cen-Vi- Ro determined an average 


of 2.44 man-hours to produce a ton 
of pipe.*°4 Average man-hours to 
ee a. ton, of EDIE were. ae 


- 202 Wor. comparison purposes, we note that 
Cen:Vi-Ro coniputed the cost of 381 allegedly 
excessive hydrostatic: tests under DC~6130 at 
$7, 038 (Exh. 81K, pp. F—-7 and F-8). 

" 203P, 9, Answers to Interrogatories, Exh. 
129. The Government. determined: total. man- 


“hours at 1,005, 425 and total pipe production i 7 
“as 488,970.9 tons for an average for both — 


contracts of 2.317 man-hours per ton (Man- 


Hour per Ton Study; note-198;-supra). The 


difference in man-hours is not explained. -Since 
Cen-Vi-Ro: alleges that all supervisory. costs. 


are included in indirect job costs, it does-not .. 


appear to be due to the fact that submitted | 


pay rolls in | accordance) with the ‘Davis: ‘Bacon 
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“applied. to. the . reject tonnage to. 


| reach a total of 82, 140 manhours 


(Exh. 5M, pe F6). ‘Labor at, $2,024. 
per hour, plant and equipment sup-* 
port. costs of $2. 29, small tools .of 
$. 24. and indirect job costs of $: 87: 
per man-hour were applied. to the - 
allegedly: excess man-hours to reach 


es a total of $445, 528, This figure. was 
reduced. by $50, 000 to account for 


| the cost of repairs. If Cen-Vi-Ro’s | 
contention that approxithately 50 
‘percent of the 1,670 rejected. pipes. 


in. the yard on June 20, 1966, was 


| repairable in ssecordancé with the 
_ Manual 1s: accepted, this. would: re- 


sult in an average repair cost of ap- 


7 “proximately $60 per pipe. However, - 


Mr. Peterson stated that the $50,000 
| “was: an. estimate. on the order of $30 


Or $40 a joint, based on all joints 


7 (Tr:, 1072). 

Since the ene is the claimed 
; ‘labor and - associated plant. and 
“equipment costs | applicable to the 

allegedly: excess rejects ¢ and. does not 


~ indhide material costs, we will defer 
our discussion on this aspect of the : 


claim pending consideration of ma- 
‘terial costs. be 


Cost of Material + in E acess Rej jects 


“Th. computing oe aspect of the 
| “sdlaim, Con-Vic Ro. determined | an. 


; Act guid: not necessarily. include ‘ dérenien, 


_ and. other ‘supervisory - employees. However, 


acceptance of the Government’s figure in the 


 -: absenee of a ‘change in total labor dollars 
- would .compel an upward revision in hourly ~— 
 Jabor costs. The difference in tonnage of pipes. 

“produced. appears to be’ due ta methods of 


- computing average weight for each size and 
_» class of - pipe (letter from Department counsel 
_ ~-to-counsel for Cen-Vi-Ro, dated July 30, 1970). 
‘Under the circumstances we ne Cen- Vi- ‘Bo: s 
‘= figures. « ree er ‘ : 


oF ‘CEIN-VI- “RO OF’ TEXAS, ING, 
gical t peeds, 
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verage content per ton’ of pipe’ for 
7 (cement, sand and coarse ag : 
gregate usage was determined on 
the basis of the average per ton of 
concrete) ; ‘applied. the resulting. fig- 


tires to the. Allegedly wrongfully ; re- 


jected tonnage and ‘added a five per- 
cent factor.for waste (Exh. 5M, p. 


Fity: Mr. Peterson testified that the 
standard mix and the associated ma- — 


terials were applied to. ‘the net 


weight of the concrete in the re- 
jected tonnage and that: required re: 
“inforcing steel was based on’ the ~ 
| average weight 3 in each size and class 
of pipe: produced (Tr. 1072, 1073; 

‘see also Explanation of. Steps in ‘ 
‘Computing the Extent of Damages, . 
Exh. 5M, pp. E2 and. E38). 


Reinforcing steel was computed at é 


| an average. Of" .0432 tons per-ton of | 
. pipe which applied to the rejected | 
tonnage of 33,664 equals 1,454 tons. - 
‘This figure was multiplied by the 


asserted cost of $126.56 per ton 


which. equals $184, 018.Cement us- 
age was’ computed: as an average: of. 


7621 barrels’ per ton of concrete. ae 


Tons of concrete in the rej jected. pipe. 
“were determined by. subtracting 
“1,454 tons of reinforcing steel from 
83,664 (tonnage of allegedly wrong-- 
fully rejected pipes) and applying 
‘the result: (32,210). to the average: 
barrels of cement. per ton of con- 
-erete which equals 24,547 barrels. 
‘This figure multiplied by the as-_ 
serted net cost per barrel of cement, 


computed 2 at. ‘OT 82 ‘tons per ton’ of 


concrete which multiplied by 32,210. 
. equals 8,961 tons. This figure times 


the. asserted. cost of $2. 57 “per: oe 
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equals. $23, 080. Coarse, aggregate 
usage was determined | as .5394 tons 


~ per. ton of concrete “which, ‘mmulti- 
plied. by” BY) 210 equals’ nue B74 tons. 


This ‘figure multiplied by. the as-— 
serted | cost of $3. 37 per ton equals | 


$58,550. The total cost. of ‘the. above 


_ materials equals $363, 786. to cwhich 
Cen: Vi- Ro. applied, a, five percent 

waste | “factor to. reach the amount. 

‘claimed. of $381, 97, Be Mr... ‘Peterson - 


testified that the five ‘percent. waste 


- factor- was ‘determined from ‘Cen- 
(apparently on. 
estimate 
(amount... for. waste not: stated). He 


: ‘Vi-Ro records. 
other jobs) . ‘and the. 


asserted that nm many instances 


waste factors, were actually. higher 


(Tr. 107 4)... | | 
It. is Mont we in; 1 seeking: to 
: chaos. the Government for all Te- 


jected tonnage above, the one. percens. 


anticipated. in. the estimate. (Tr. 
983), Cen-Vi-Ro has adopted a:var- 
- jation of the. total cost approach.” 204 


In this connection, we note that f- | 
nal rejects. allocated, to the months __ 


‘in which the pipes were. produced, 
“were. less. than. one, percent of /pro- 
i duction i ini only two months, 0. 5 per- 
_cent in February. and 0.9 percent in 
April 1966 (Exh. 5Q). Mr. .Peter- 


_son : admitted to having agreed at.a 
conference with Bureau representa- 


abit 


; percent. rejection. ‘vate ‘would prob- 


ably have been more realistic (Tr. | 
1067). However, he, defended the rejects. for. this reason . (including 
rejects. for bad initeriors)~ are ap- 

proximately: 364 (852 In: yard: on 
, June 20, 1966, plus 12 rejected under 
~DC-6130). Accepting for the mo-_ 
ment, Cen-Vi-Ro’s assumptions that . 


one, per cent, estimate. by. asserting a 
pai licensee Sees USIA. the Cen- 


es 


Ot. C1: "370: ‘aort). ‘(total ‘tive: dpproach: ‘to. 


_, prov, ing. delay, is no more acceptable. than total 
fa 
‘edst method of proving eeaneCeD : 


_ DECISIONS OF. THE ata a OF. THE: INTERIOR 


[80 LD.. 


: “VieRo process. had: previously; exe. 
| perienced rej jection. ‘rates. substain- 
tially” less than one ‘percent (Tr. 
es 1068). He asserted that i in view of 


the volume. of production, thé fact. 
that the plant was new and that’ per: - 


sonnel were to be trained should not 
affect the ‘result. We note ‘that Mr, 7 


Hubbard expressed the. opinion ‘that: : 


final reje jects norinally expected due: 


to accidental damage: and. other fae: - 


tors. should not’ exceed one-half of 
one percent. (letter, to ‘Raymond In- 
ternational, Inc., dated July 2, 1965, 
Cen-Vi-Ro- Correspondence). ‘This | 
statement was, of course, made « over | 
a year after the plant. had | -com- 
menced. operations. ss 


“Cen- Vi- Ro, relying on. Mr. Peck- 


worth’s estimate, argues that only 
50 percent. of the pipes. were pr oper- 
ly rejected and asserts that of this 
quantity, the pipes rej jected for. flak- 
ing are due to the Bureau’ s actions 
in forcing Cen-Vi-Ro° to. deviate 
from its normal manufacturing | pro- 
cedure (Brief, Dp. - 46). Cen-Vi-Ro 
‘computes an actual rej ject rate,of ap- 
: proximately 1% percent. “However, 


this computation assumes produc- 


tion of 60,000 pipes under both con- 
tracts (actual production appears 


to total 55,719, Exhs. 5Q and 81R), 


assumes ‘final rejects: of'3,000 (actu- 
‘ally ‘final rejects for both contracts 
appear .to. be 2,923), and. final re- 
_jects for flaking of 600 while actual 


29} 0 | APPEALS: 


pipes rejé jected fol ‘flaking ‘and bad 


interiors were the responsibility of 


the Bureau, and that one-half of the | 
remaining rejects should’ have been - 


accepted as repairable under the 


Manual, the reject rate, using the 
: actual. figures. cited‘ above, 1 1s in ex- 


‘cess of two percent. 
| Although’ Mr. 
_ mony concerning rejection rates éx- 
perienced in other plarits: affor ds 
support for the anticipated one per- 
cent rejection rate as reasonable, we 
conclude that it was over optimistic 
jn view of the. fact. that: a plant for 

the: manufacture’ of. pipe: had ‘to- be 


constructed, the 20-foot s spinner had | 


not previously | been used to manu- 
facture reinforced: concrete pipe 
and that Jabor relied upon. was 
tar gely inexperienced and unskilled. 
Tn any event, we cannot: accept Cen- 


‘Vi-Ro's claim presentation since the | 


‘evidence does not support the con- 
tention that ‘the’ quantities ‘of | pipe 
alleged by Cen-Vi-Ro were improp- 
erly rejected and ‘could have ‘been 
satisfactorily repaired ‘in’ accor d- 
ance with the Concrete Manual. 
“We have, however, sustained the 


appeal : as to. 107 pipes which: were. 
wrongfully rejected. ‘Twenty-nine te 
_ of these pipes are 54-inch, 95 are 60-" 
inch, eight are 66- inch°x 16: foot, 25 


are 66-inch x 20-foot and 20 are 9 2. 
inch ‘pipes. ' 
. pipes had been repaired: * 
Although. Mr.’ 


OF: CEIN=VI-RO": OF Texas," INC.: 
Hebruary 7; 1973 


‘Peterson’ IS testi- | 


~-Cen-Vi- Ro - 


re of. ‘these | 


Pétarsoa testified 
that the job was: not'set’ up ‘to: ac- 
count. for costs’ on every: piece of — 
pipe (Tr. 973 974), we think that 
‘the costs of these pipes may be deter- 
‘mined with -r easonable certainty. It 
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appears “thee” a : T2-inch 7 20- foot : 


pipe. weighs approximately 18 tons, 


that a. 66-inch by 20-foot pipe 
weighs approximately. 15 tons, that 


66-inch by 16- foot pipe weighs ap. - ; 
proximately 13. tons, that a 60-inch - 


by. 16:foot.pipe ' “weighs ‘approxi- 


mately ten tons and that a 54- inch | 


by. 16-foot pipe weighs approxi- 
mately 8.1 tons (“Flier” issued by 
dated November 29, 

1965, advertising the sale of “good” : 
reject pipe, Exh. 28). This com- 
putes to a total of 1,328: 9 tons of 
concrete and steel j in the 107 rejected 


~ pipes. “Applying. this tonnage: to 


labor and. associated. plant. and 


equipment support costs (exclusive 


of indirect’ job costs) of $10.61 per 
ton ($2024 + $2.09+ $.24X9.44) 


and material costs of $11.35 per ton 


($5.47 steel, $2.92 cement, $.68 sand 
and $1.74 ag egregate) tnelusive: of 
five percent waste; we conclude that 
the cost oftméinufacturing these 107 


pipes was $29,072.84. From this fig- 


ure we subtract $8,200: representing 
the cost of. repairing 64 of the pipes 
to reach ‘a total of $25,872:84. In- 


. “direct job costs; overhead:.and profit — 


will be considered in a —* : 


“Loss sof Hffciency 


Osnevi Ro. “has. computed . ‘this | 
noron of the. claim upon: the. basis : 
of the. difference between the.aver- _ 


age number of pipes produced dur- 
ing the: period March 1966 through 


the completion of pipe: production. | 


in June 1966 (stated as 1,720 pieces | 
| per month) and the. average. Pieces 
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; 7 (1, 409 per. month) pro eed ne 
the. period May. 1965. thr ‘ough Feb-. 


—ruary 1966 (Exh. 5M, pp. F112 and 


F13).. “The difference | of oid: was. 
7 multiplied by ten which at. the rate 


of ‘production during. ‘the. last 314 


| months Tepresented approximately | 


1, 8 Yaouths of production. This fig- 


are was then multiplied by. the as- 
a serted average montlily operating | 
cost of $220, 000 to reach the amount 
claimed. of $396, 000. -Mr. Peterson 


testified that. the aver age. tmaonthly 


| operating - cost was determined. by 
dividing total. job costs by. the: num-_ 
ber of months the. Plant was oper: 


ated (Tr. 1035). 


Relying” on. the. ‘so- iy Rice” : 


doctrine, the Government. _asserts 
that: this claim ; is beyond the juris- 


diction of the Board. ie Appendix. 16-23 


Brief, Ppp. 15, 36, 30). We. consider 


that, we have jurisdiction.” net ees 


Combining . the. man- hours in- 
volved; in the claims for excess test- 


ing” and repairs, the cost: of manu- 
os facturing. excess” ‘rejects. and. the 
claim for lost. efficiency, the Govern- 


ment, calculates: that-Cen-Vi-Ro is 
attempting, to: charge. the . Bureau 


for. 61.10 percent: ofthe total, man- 
oo hours. worked. ‘from - “May — 1965. 
through F ebruary 1966 (Appendix 


to Brief,. pp. 17-20). The Govern- 


ment therefore asserts that there are 


gross © “duplications | in’ “the” costs 


claimed’ since the same period of 
time and the same pieces of pipe are 
involved.. Cen-Vi-Ro does‘not. con 


test: the Governments: calculations, 


- but. asserts Bo the number of man- | 


, ee "205 * Bruno Law y. United States (note 204, 
. supr ‘ay: and: cases” cited. 


DECISIONS: ‘OF. “THE DEPARTMENT OF: THE. INTERIOR r 
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hours sr equir ed. to manufactur ea tom 


of | Pipe. during. the. May 1965 


thr ough February. 1966 per iod was 


70 per cent, higher th nan the man- 
hour per ton. figure for the last 3M ee 
months of production, (Reply Brief, 
pp. 20, 21). Cen-Vi-Ro asserts that 
these Gaures merely confirm the ex- 
cessive, -man- -hours. caused: by the 
Bureaw’ 's_ actions. “Cen- Vi-Ro.. also | 


ar gues, ‘that. the contractor had. to - 
work a 8 months longer. than’ ie a 
: would have had it been permitted to: = 


manufacture at the rate of the last 


BY month. period and that the con- 
| tractor should be able to recover 


this sum in addition to excessive 
manufacturing costs ‘incurred dur- 


ing. the, May oe FR cbruary | 
| period. 


” Sings. we fae pee for: lack 
of proof. the principal. portion, of 


appellant’s. claims for excess rejects, | 
the duplications. of which the.Gov- 
ernment. complains. are not a sub- 
stantial factor j in our determination. | 

| We have. found. that. appellant i isen- 


titled to an equitable. adjustment for 


disruption: costs-associated: with the. 
“interim. wrongful rejection: of 1,121. 
pipes.. ‘For. the. great majority. of. .- 
these pipes: (1; 013. rejected for scal- 
ing), the. rejection. or, disruption : 
period ‘was from. May | 16 through 
the end of ‘September 1965 or:414, — 


months..The Man-Hour per Ton | 


_ Study (Exh..150). indicates that. an. _ 


average of.3.109 man-hours were re-__ 


- quired to:produce a ton of pipe from — | 


the beginning of: production in J] May 


of 1964 through May. 15,-1965,.as 


compared. with’ only 1:992° man-_ 
hours to: produce a:ton of pipe from 
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May 16, 1968, 5, through the comple- 


tion of’ prodiction j in June.of 1966. — 


The Government asserts. that since 
man-hours required. to: produce a.ton 
of] pipe. declined after May 15, 1965, 
the May 13 letter and. Bureau ace 


tions, based thereon. ‘were: beneficial | 


‘to. Cen-Vi-Ro,. thereby. precluding 
any recovery. We do not think it can 
| seriously | be. contended. that. the re- 

: jection during the May 15 inventory 

- of 1, 121 pipes, which we haye deter- 


mined. was lmproper,. was. a: benefit , 


to the contractor.’ 206 We have no 
doubt that the rej jection of this-sub- 

- stantial: quantity. of pipes. had .an 
adverse effect, on. the. contractor’ S 


operations with, a: consequent. de- 


crease in. what. the efficiency. would 
| have. been. but. for. the re] jection. ae 


i The equitable adjustment . could 
. be computed. by. comparing the man- 
hours required. to produce a ton of 

_ pipe. during. the disruption period 
with theme hours required to pro- 
-duce.a ton of. pipe.-during -the. fol- 


. lowing 414 month period.” Utiliza- 


tion. of-the: period immediately fol- 


_. lowing: the ‘disruption’ period’ as:.a 


basic for: determining normal or 
ayerage..man-hours--per ton over- 
comes the. Government's objection 


that Cen-Vi-Ro ‘has used. the period 


‘of maximum. mn effiioncy: in computing 


a 206 ° The | ASBCA “dismissed ‘as sienauttobtie 
‘untenable’ a similar Government contention 
. that a “contractor. was. benefited by. late ‘deliv- 
ery: of ‘GFP. ‘Allégheny Sportswear Co:; Divi- 
‘Sion. of New York Pants: Co., Ine., ASBGA No. 
4163 (March, 25, 1958), 58-1 ‘BCA par. 1684. 

207 See: ‘M.K.O., “ASBCA, No. 9740' (Decem- 


. “Yer 27, 1965); 65-2 BCA par. 5288 (claim for 


‘equitable adjustment held properly computed 
on basis. of average - OT normal production’ as 
¢bmpared’ ‘to réduced rate’ dae. to defective 
specifications). 


its claims. ‘Daring’ te 44 nical ° 
period, May 16, 1965, thro ugh Sep- 
tember 1965, ‘Cen-Vi- Ro. utilized. 


975,968 ‘man-hours.’ in. producing - 


102,482.6 tons of pipe « or an average — 
of approximately | 2.69. man; -hours | 
per ton. (Man-Hour per Ton Study, 


Exh. .150). ‘During the: following 


4% month period. (ending i in .mid- 
February . 1966). Cen- Vi-Ro.. .@X- 
pended. 197,838 man-hours. in - -pro- | 
ducing 105, 179, 8.tons of pipe or ab 
average of approximately 1.88 man- 
hours per ton. Applying the differ- i 


ence between the average man-hours. ra 


per ton during the two. ‘periods (. 81). - | 
to tons pr oduced during the disrup-- 


tion period results in 88,011 theo- | 
retical. excess man- -hours. ‘These are,. 
-of course, based on. the. Govern: 


ment’s figures. While counsel ob- : 
jected. to the admission of the Man- 


Hour. per: Ton Study, Cen-Vi-Ro- _ 
has not. shown ‘that. the. computa- | 
tions are erroneous. - 


However, we conclude “ae. the | 


foregoing method is unrealistic im 
this instance since use of all pipes: 
produced | ‘during the ‘disruption 
period would insufficiently. Tecog- 
nize 
‘which we have determined is sub- | 
‘stantial, for. the-excess man-hours. — 
“Since the 1,121 wrongfully rejected 

pipes represent approximately 80.2. — 
‘percent of the 3,714 pipes rejected 
‘during the May 15 inventory under 


Cen-Vi-Ro’s responsibility fe 


both contracts, including. F 500" | 
marked for special hydro, “We will | 


apply ‘this. percentage ‘to. total ex- 
cess man-hours during the disrup-" | 
tion. period (83,011) io determine — 


excess ,. mail- mae applicable: to 


14 


7 wrongfully rejected pipes. This. re- | 
termined’ that the Bureau’ did- not 


| misinterpret the contract as to per- | 
‘missible internal diametric toler- — 


sults in a total of 25,069.82 man- 
hours which times’ hourly 1 labor and 
equipment support costs of | $a. 35 


($2.024+ $2.09-+$. 24) , : exclusive of 


indirect job costs, equals: $109,051. 
54,. The foregoing computation 18, 


of course, based’ upon the assump- | 


tion that sneticicholes during what 
we have determined to be thie dis- 
ruption period. are primarily re- 
lated to pipes rejected during the 


‘May 15 inventory. We recognize — 


- that'this assumption may not be en- 


. tirely accurate. However, ‘on this 
record we think it. represents” the . 


most appropriate method of deter- 


mining the amount due. Indirect 


job coats, overhead and profit, are 
_ considered in a ‘separate portion of 
this opinion. | 4 


| Pan yment to Pipe Dated 
Subcontractor (2B. A. Fulton). for 
eases Delays 4 mM Slang 


‘The. Government, again ‘lata! 


on the “Rice” doctrine, moves for 
the dismissal of this claim ‘upon the 


ground it is for damages of a conse- 
quential nature and thus beyond the 
jurisdiction of the Board. Since it is © 


now settled that the “Rice” doctrine 
; does not: preclude'the recovery of in- 
creased costs of unchanged work 
which are directly attributable to 
and flow from a change, we hold the 
Government’s motion is lacking in 
merit.2°8 . 


. “208 Bruno Lo aw v. United States (note 204, 
“supra). We have. ‘recently pointed out that 
most contract claims could be cast in the form 
of: breach claims allegedly beyond the juris- 


diction of. the Board. Steenberg Construction’ 


“Company. (note 159, supra) at.43,945, 0 
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ees to the merits we have de- 


ances as alleged by “Cen-Vi-Ro. 


Flowever, even if our’ decision: on 


this question had been otherwise, the 
evidence in: regard: to: this claim is 
First, we are not 
convinced that Cen- Vie Ro’ would 
have been able to produce sufficient 
quantities of acceptable pipe so as 
to avoid a shutdown by the laying | 


| subcontractor “in the absence of 


problems with the internal diameter. 


of the pipe: “Mr: Franklin’ testified a 
that the 20-foot spinner was essen~ 
tially out of operation during the 


September 1, 1964, to January 1, 
1965, period.” He also admitted 
that production was soinetimes cur- 
tailed during this period because of 


a shortage of forms. (note 16, 
supra). ‘Second, we have found that 


small diameter pipé was not recog- 


nized as‘a significant problem cantal : 
‘October of 1964 ‘(note 63, supra). 


However, at'a meeting on Septem- 


ber 21, 1964, R. H. Fulton was ad- 


vised” by Cen-Vi-Ro that laying 
operations. would. have’ to be sus- 
pended for two months (memoran- 


dum, ‘dated September 22, 1964, 


Cen-Vi-Ro Correspondence): While | 
the memorandum does not state the 
reason for the proposed shutdown, 
it can hardly. be. doubted that the 


_.. 200 Note 46,. supra. “The “letter, dated. Octo- 
ber 30, 1964, ‘summarizing a-meeting held with 
Gen-Vi-Ro representatives‘onOctober 28, 1964 


(Exh, 9), reflects that: Cen-Vi-Ro .was. asked 


to comment on Government procedures that. 
were delaying. the work. The. contractor’s re- 


ported response was. that he was eornizant of 


no such procedures. either | at. the . plant. or 
at the saying: site. | wa 


cause was a shortaige éf acceptable 


pipe. The evidence does not estab- 
lish that this shortage was attribut- 
able to actions of the Bureau. 


Another basic difficulty with this 


7 claim ; is that the evidence of the cost 


basis for the payment to R. H. Ful- 


ton is unsatisfactory. Mr. Franklin 


testified that the $100,000. payment 


= -was to settle a claim by R. H. Ful- 


| ton for twice that. amount. 210 At, the 


meeting of September 21, 1964, be- 


tween representatives of Con Vi- Ro 
and R. H. Fulton referred to above, 
Mr. Fulton i 1S quoted as saying that 


_ his maximum figure for labor (to 


hold key personnel ) and for down 
- time on equipment was $12,500 a 


week. There is no: other evidence of . 


_ the costs supporting this claim. The 
subcontract between Cen-Vi-Ro and 
‘R. H,. Fulton is not in evidence. At 
the referenced meeting R. H. Ful- 


ton was advised that the. subcontract . 
gave Cen-Vi-Ro the right'to suspend: 
Fulton’ S laying operations as long as | 


due notice was given. In addition, 
we note that a letter from Raymond 
; International, Inc., to R. H. Fulton, 
- dated April 26, 1965 (Cen-Vi-Ro 
: Correspondence), asserts that Cen- 
Vi-Ro was prepared to resume pipe 


_ deliveries on February 1, 1965, and 
that subsequent delays were for the 


convenience. of R. H. Fulton... 
The Board finds that the evidence 
does not establish Government re- 


| sponsibilicy for “the payrient 1 to RB. | 


Sl 


“210° Note: 18, supra. A letter: from R. H.: 


‘Fulton to. Cen-Vi- Ro, dated October 28, 1966, ' 
_ refers: ‘to the $100, 000 payment as damages — 


for. delays.dué.to lack. of, acceptable. pipe.from 


the: beginning. Of: délay-to. ‘September, 28; 1965 


(Cen-Vi-Ro. Correspondence). 
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HL. Fulton. This portion of the od 

Indirect J 0 6 Date: Overhead and | 

— ‘Profit ae a 

We have deveined that co Vie - 

Ro is entitled to aoconat compen: 
sation as follows: Ae a 
Surplus cages... eee re “$39, 231. 85 —_ 
Special -Hydrostatic Testsic 215, 566. 73: 


Pipes Improperly Rejected_--:. 25, 872. 84 _ 
Loss of ene oh 109, ‘051. 54 


Teel ernie 189, 722. 46 


The above SUMS. are eee of | 
indirect job costs, overhead ‘and 


profit. In view of the fact that. in-. 


direct, job costs have not been spe- 


cifically identified and in view of the © 
provisions of the “Extras” Clause — 
(note 201, supra), we. add 15 per-. | 


cent of the above sum which equals 


$28,458.37. These figures total $218,- 
180.83. Claims for additional indi- 

rect. job costs, overhead and profit : 
are denied. : | 


ie re 


While not: claiming any specific 
amount, appellant asserts that itis 


entitled. to. interest on money bor- 


rowed to finance extra work caused 
by the Bureau’s actions (Brief, p. 


53). The record indicates that mon- _ . 


eys to. perform the work were ad- _ 
vanced by Raymond. ‘International, ton. 


- Ine., and that these. sums. were to be. 


japaid together with. interest. at an 

unstated rate over the period, Cen- | 
Vi-Ro had “use of the funds (Tr. . 
1026, 1027 1095, 1096). A letter froma 
First National. rie Bank to 2 Baye | 


: 150 DECISIONS: 
ond: tarastions: ane, 5 aaiee 
October 2, 1970 (App’s Exh. P), 

summarizes changes in the prime 
_ rate of interest from: August. 23, 
1960, to September 22, 1970. Inter-. 


est sought i 1S paged. on ree in . this | 


Ketter,» ae e Gn “sr oe 
«There is no op dened of: any spe- 
= cific loan transactions or interest 
: payment: by. Cen-Vi-Ro in the rec- 
ord. Interest has been allowed as 
part of an equitable adjustment 
when it has been shown to have been 
incurred - specifically to fund a 
| change. 211 The evidence herein falls 
short of that minimal standard. ‘The 
claim for interest is denied. | 


DO-6130 


We have previously. alluded to 
Cen- Vi-Ro’s dificulties in produc- 
ing’ acceptable. pipe. for the: -prime 
contractor, R. HH. Fulton, under this. 
| contract. ‘As we have seen, 261 586 
linear feet or approximately 38 per- 
cent. of the 682,149 feet of pipe to. 
be furnished under this contract was 
to be HOnsy Hades reree 


 Cen- Vi-Ro’ 'S. ¢c laims. 


oR ‘HL. Fulton under date of J aie 
Lb, 1966 (Exh. sis dy ‘forwarded a 


ict Baltimore Guatiactor 3; Pare “ASBCA. No. ae; 


14819 (June 27, 1972), 72-2 BCA’ par: 9554; 
- ef, Sun- Biectrice . Corporation,. ASBCA No,: 
: 18081 (June 30, 1970), 70- 2 BCA Par. 8871. 


~ 212 Note 9, supra. “Although! ‘the: contract per-.: 


. mitted 23,280 ft. of 42-inch diameter pipes.to, 
“he RCP (Exh. 79), “Cen- ‘Vi-Ro proposed to 
furnish ‘only~1;790' ft. ‘of RCE pipe in!42-ineh? 
diameter - (ATS and B75). and: the balance. of. 
_. Sieh pipe was to NCP (Exh. 81P)) Cen-Vi-Ro * 
appears to: ‘have ‘subcontracted : manufacture : 
of all put 2,018. 50 | feet of. 49. inch. pipe. to.. 
_. Gifford-HilAmerican (xh! S13 p. 1-9 +a 
~ i1).. Consequently, ‘pipes: referred to: in this 


portion of the opinion | are Principally ak 


prouem py e inichies i in didmeter.: ree, 
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aoc et claim, dated i une 28, 1986, . 
from. Cen-Vi-Ra- (Exh, gil). “The 


| notice stated. four reasons. for. the: 


claim which may: be summarized as 


| unwarranted special. hydrotesting, | 


rejection, of: servicéable ‘pipe or Pplpes_ 


that.could have been made so under. 
: the ‘specifications, extraordinary re- 


pairs and superficial dressing up of | 


“pipes: which were not. required by 


the specifications, and arbitrary in-_ 
spection, principally i in the re} jection 


and tater, acceptance | of the same 
pipes. Cen-Vi- Ro’s. formal. claim, 
dated. November. 
81K), in the. amounit of $976,926 was 
" forwarded to. the Bureau. by Ri H. 
‘Fulton on December 2;:1966: (Exh... 
.81L).. The contracting officer -re- 
fused to consider the claim until -R. 
HL. Fulton filed legal’ authorization’ 
7 _ permitting Cen-Vi-Ro tio’ pursue the 


ie 1966 .. (Exh. 


claim. A power. of attorney; dated. 


November 24; 1967, permitting Cen-’ 
Vi- Ro to pursue ‘the claim” in the 


name of R: HH ‘Fulton was furnished 
by letter, dated ‘April: 26, 1968. 213, 


The claims were denied i in their en- 


| - tirety. by. the. contracting , officer: | : 


(Findings of Fact. and, Decison,, 


» dated October.18,, 1968, Exh. 81). 


The. claims will be consider edi in the. 


dag Cen-Vi-Ro. thas: “aakerted. ‘that the Bureau 
had an obligation’ to make a ‘finding to R. He 


Fulton: on the:. claim. and. has , disputed. ‘the 
necessity for the power of attorney. (letter, 
dated May 20,;: -1968,. Exh: 81([64). Cen-Vi-Re : 
_ is correct’ in this: assertion: See Owens- Corning 


. ” Fiverytass. Corp. ¥; United States, 190° Ct.” 
and cases cited.--Of.~Holder- — 
1913 — 


Cl: 2it (1969) . 
Construction - Company, GSBCA. No. Hs 
(June 10, 1968),.6 68-1. BCA. par. 7072, on: | 
reconsideration, (existence. of. dispute between ra 
Government. and. prime is a prerequisite | to. 

Board jurisdiction - of. claim - On... _ behalf ; of, 
BUDCONLEHCUON) =”. icine denen ue ely © 
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orden: in ose rey were. -deter- 
mined Py the contracting officer: os 


oN Noneylinden Prestvess 6 oncrete. 


Pipe « 


us “Approdiniately 68 “percent cot 
-Cen-Vi-Ro’s.claims under DC-6130, 


-or $660,794.40, is asserted under this. 
. heading. ‘The: amount - claimed wn- 


‘cludes: Toss on. outside “purchase of 


ton, lost profit on. sales, loss on pre- 


‘stress. set-up expense: and prestress._ 


equipment and. increased “plant 


“ Write-off' occasioned’ by the : lesser 
tonnage. produed (ah. SK, es 


. F=1).: 
>. As we- ave founds pr ae 


‘Con: Vi-Ro manufactured. the ‘first — 
NCP pipe core on April 92,1965, and. 
wrapping, 1 testing and coating of the 
cores commenced on June:3, 1965. 


__A brief description of the manufac- 
turing process is as follows’: longi- 


“tudinal rods were installed in the 
form, the concrete core was spun, the - 


core was steam cured, the form was 


| ‘stripped and, in the process stress © 
on the rods was transferred to the 


-conerete, after. further. aging the 
— .COre: Was: ‘wrapped. with. steel. wire 
7 under high tension, the core was hy- 


a drostatically tested and if it’ passed — 
_ the test, a ‘cement: paste. was applied _ 
‘to the ‘outside of the core, followed 


by -a mortar encasement. (Tr... 922, 


23+: Subparagraph: 7 9:0.3., ‘Specifi- 
DC-6130). Each core -was. 


pi fa ab ) 
- reguired to withstand a hydrostatic 


test of 125 percent of. design: head 
for four. minutes: without. cracking 

or leakage appearing on the surface 
oe ia 79; je ote eae S 


wire | 


anchor lig for. 
' wire.’ a3 The pressure. was reduced | | 
‘and the: “pipes were accepted at a 
Jower head ‘where no ‘leakage Oc; 
curred (Tr. 980). This testimony | 


"Gen Vino! S. diffcuition 3 in manu-- 
facturing NCP pipe are best. related 
through. the testimony of Mr. Mur- 
ray, Cen=Vi-Ro’ S- production man- 
| ager. from: January, 1. to July’ Oss, 
. 1965. 
many hydrostatic. test failures 
which contributed to irregular. pro- | 
duction and curtailed activity.on the 
He 


| pipe above sales price to R. ise Ful- = stated that the leaks occurred at the. i 


He admitted. that there. were 


wrapping machine.2!4 


spigot end where there was a raised. 


section to provide. for | one side of 
_the spigot gasket. groove (Tr. 928, 2 

929; Dwg. No. 662-525—1990, ‘Exhias % 
| $1U). Leakage also occurred at the 
the prestressed. a 


was confirmed by Mr. M.R. Powell, 


one of ‘the Bureau’s chief shift in- 


_ spectors at. Cen-Vi- Ro’s plant. after : 
May. 27,1965. (Tr. 1264, 1265). This _ 
practice was referred to: as. 8 downs : 


oraditio: a fg 
Subpar wie: 1 ve ff 2) ae ‘the | . 
specification pr ovides in. parts ~ 


W here - embedded. peecasoued rein- 
forcement. is. used,- the. pretension. stress 


shall be maintained, _by suitable supports, 


‘during une: > Dlacing: and curing of the pipe 


od TD, 925, 926. res eres Daily Report; oe 
dated. June: 255° 1965 (Exh: 100): quotes. Mr. 


Hubbard .as saying that..his people have no 

-eompla ints concerning testing prestress pipe, . : 
but the pipes just are not’ what pans are sup: * 
. posed. to be ae 


 215-On page 2 2 of his memorandum ‘of ‘July 8, 
1965, Mr. Murray. described: the areas of leak- | 
age as. follows; 
at ‘the ‘seam, ‘around ‘the anchor ‘lug, at the 


secondary flange and porosity inthe barrel,. - 


particularly... where the: pene ring. Teduces: Be a 
wall thickness." cde ota eet mr mee ee, ae eee eal 


<2. The hydro leaks show up 


DE CISIONS . 


459, 


core until the concrete in. the core has = 
attained a strength equal to 1.8:timés the : 


longitudinal. induced: compression in: the 
concrete. Suitable end anchorage | devices 
Shall be provided at each end of the longi- 


| tudinal. reinforcement capable of develop- 7 
‘ing the ‘full Strength © of, the ‘reinforee- = 


ment. ee 


Mr. “Murray testified that Cen- 


- Vi-Ro had a problem in losing the 
“upset button” on the end of. tlie 


- prestress rod during: prestressing 


| “operations | (Tr. 926, 927 ). He stated 


thatthe problem of longi tudinal rod 
failure was not entirely solved be- 


- fore he left the job. 


In his ‘memorandum: of J uly. 8, | 


» “1965, Mr. “Murray. described . the 


_ problems. involved i in the manufac- | 
ture of pipe in terms of penalties. 


| : He divided them into the following 
categories: 


2 ae Fnconsistent- materials.. 
2. Erratic and untrained labor. 
3. Form and equipment maintenance. 
4, Long period storage, | 


5. Strict inspection resulting in costly — 
; throughout production. 


special efforts, excessive special hydro- | 


static testing, and rejected pipe.” 


- Two additional major categories 


(“penalties”) applicable to DC- 


61380 production were listed as: 


a Congestion in the spinning area, | 
ces Congestion and poor handling facili- 
ties . ‘in ‘the stripping: area. * * * The 


ore congestion. in both areas-is built in and 
| would ‘be prohibitive to change. 


The memorandum stated that all 


_ of the foregoing problems were ap- 


es plicable to NCP pr oduction: as well 
A as. others known and unknown: 


a ad Something causes ‘separation or. 


slump between the fresh’ concrete and the 


‘ 18 These-p cabins aaeie alan atated. ce te . 


present in-the production of RCP. pipes. 
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form on ‘cores: with presteees alone | 
tudinals. ee | 


We don’t: know whether we eracte all of 
the secondary flanges during stripping: 
operations or if. we. crack. part: of. them. 


- when we release stress on tennons (sic) 


pee 


5, We know the longitudinals have de- 


fective upset button and washer fabrica- 
tion requiring makeshift. measures:at the: 


Stripping area. 

6..The stripping reassembly ‘aia longi- 
tudinal prestress process requires exces- 
sive manhours of hard work. 

TT. With the aggregate, when we mix 


dey enough to stop slump we have rocky 


bells. When we mix. wet enough for good 

bells, we have slump in the barrel. ~ 
8, On 95% | of the cores, repair work is 

required on either the secondary flange, 


or the © seam, PELOE: ‘to i alr or 
testing. 


9. The on and off handling at ie coat: 


ing) machine is time consuming. 


10. The maintenance on belts, cou- 
plings, and the ay spray is pest 


costly... 
11. The rebound: yield of 40% ie: 50% 
will result in high cement cost for coating: 


* oy oe ae * “i 
By farming out: this footage, we could . 
help ourselves: in ‘several ways: 
: 2 me ‘ oe a ee ee 
5B. * * * Tt’s obvious from the test re- 
sults run so far that these improvements: 


need. to be developed much further be- 
fore our high’ pressure-pipe can be.com- 


petitive under strict Bureau inspection . 
with | the class of labor available. The 
production process, and equipment: need 
further development before we can ‘be 


competitive _ OD. paEBE Schedule produc- 
ction. = 8 = 


oe Mr Ts etalisteetalistiai | 
manufacture of all pipes with heads — 


‘of 150 feet or above be subcon- 
tracted. He testified that although _ 
he thought Cen-Vi- Ro could pro- 
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ace he: peed, pipe, “he. didn’t 


think they could. do it. ecqnomically. | 


(Tr. 982). 


‘In. a letter,. dated Sub. 19, 1965, . 


forwarded to the Bureau. by. R. Hw 


ca ‘Fulton (Exh. 84), Cen-Vi-Ro. stated 
that the failure. ‘of. the rod. upset, 
| holding: the anchor washer. occurred 
rafter the core was cured... and 


stripped. Cen- Vi- Ro requested, per- 


“mission to. waive, the. end. anchor | 


7 ‘requirement as to pipes where: only 
‘beam action. was a prime: design: fac- 


| tor. In a. letter, dated J uly. 99, 1965, : 


forwarded to. the Bureau 1: R. EL. 
Fulton © (Exh. 86(1)), C 
requested. use of. bond. strength - as 


- suitable end anchorage. between the 


“pipe core and longitudinal rods. and 
‘listed. the classes of pipes where. Cen- 


| Vi- Ro considered - such. .stre eng rth : 


| would be satisfactory... 


By. letter dated eer dd; 1965 | 


-(Exh. 87), the chief engineer. stated 
~that end: anchorage: was not. abso- 
‘lutely necessary in all pipe ‘classifi- 


-cations: pr ovided. the prestressing. 


aa ‘ods were’ ‘not broken’ other than. at 


the retaining washer and the con- 
-crete in the core had attained 4,500 | 
-p.s.i. before prestressing forces ap- 


~plied to the end rings had been _re- 


“leased. to the concrete. The letter 
- “furnished a “revised.“list’ “of* pipe 


-. classes which could be accepted. at 
-the discretion | of the 


tion at a lower head. (Ea, bei 


en- -Vi- -Ro- 


inspector 
-where the above criteria were met. 
Forty-five pipes. with broken pre- — 
_ ~tension ‘rods or end anchorage fail-— 
ures were ‘downgraded and accepted 

“in accordance with this authoriza-. 


“An Inspectors. Daily Report, a | 
September - 1, 1965 (Exh. 100), 
states that, all NCP cores would be: 
reclaimed. except those: which: indi- 


cated rods. were broken ee is 


stripping. | 
~ Cen- Vico’ 5 Seeaead a. ota’ of se 


| 865. NCP pipes. of which. 635. total- 
ing 9,776. linear feet were accepted 
| (Summary... of.. Noncylinder.. Pre- 
stress Pipe-Produced; Exh..93); Of — 
the accepted pipes BBS, ; including the 

45 with broken ‘pretensions rods or. 
end anchorage. failures referred to. 

above, were accepted at a. lower head 


than: for which the pipes were'man= 


7 ufactured (Exh.'81W). Cen- -Vi-Ro 
was apparently’ unable ‘to. overcome 


problems. associated with. the, pro: 


‘duction of NCP. pipe (Er, 1267 ) and 
ceased production of NCP pipes by — 


the end:- of: August 1965. (Inspectors | 
Daily: Report, dated 8-31-65, Exh. | 
100)... Manufacture, of. the Gaace OF. ©: 


the. NCP. pipes totaling O51: 810 lin- — 
ear feet and a substantial quantity — 
of high head RCP. pipes was sub- 


contracted. to Gifford- Hill-Ameri- a 


Can; pretensioned concrete: pipe be- ' 
ing ‘substituted for NCP.7 > 


_ Cen-Vi-Ro alleges that. abandon- | 


ment of. _prestress. production was _ 
due to overly critical: and. arbitrary . 


inspection by. the Bureau . (State- 


| ment of Claim, Exh, AUR p. Arh 


217 Pr etensioned pcaretey pipe, an pation per 
mitted by the specificatinns, was reinforced © 
with a sheet steel cylinder in addition to steel. "¢ 
bars (Par..78, Specifications DC—6130),. It ap- | 


pears that. manufacture of 89,086.54 ‘linear ~~ 


feet .of- RCP pipe was also subcontracted to. | 
Gifford- Hili- American ee S1K, ‘pp. F-9. to 
La : 


7 This allegation i isam plified on pagt es 
ce through: O-14 of the claim: oe 


In the. area, of pre-s stressed (sie) pro: 
duction’ ‘surveillance: inspection. on pro- . 


DE CISIONS. (OF. THE 


duction ‘and’ ‘finished product ° inspection 


as was. thie | Sing ele‘mosti cause (sie): of delays: 

7 and unproductive activity. 
x sistent. in a manufacturing PIOCESS , ‘to 
— demand’ certain requirements in the proe- 
7 ess ‘and ‘not approve the finished product. 


eee ee Saabs ee as ae te ee eas * a e ee 


EE became: readily: ‘apparent: that: Srery 


_ little of: the Non-Oylinder: Pre-stress Pipe. 
_- (sic) was:ever going to. be released. Not - 

_ only could management foresee. extremely 
_ high costs ‘to. produce and manufacture 
- the: pipe out (sie) ‘through such super- 
‘fluous ' activity. delivery: schédules ‘would: 

_ fall. behind.: ‘This could: only: lead: to. delay. 
‘claims: by. the. pipe laying contractor. and 


jeopardize the contract. completion, date, 


Therefore the most expeditious route was 


[oa 


tious to. ‘determine: structural AE 
which: would: alleviate - the: burden of’ 
judgment. by. inexperienced. field Anspec- 
tion. personnel. , | 


“The. : :severe., dnspection cre ‘arbitrary 


| techniques ‘used by inspectors made it im- 


possible for the contractor: to get ps ppiene 
operating. efficiently. 


: ee a oe a a wl cee Re oe a ae : 


- Midoaes Mr. Habbard indicated. 
= that. problems in production under — 
~ DC-6000. delayed. production: under . 
— DG-6130 (Tr. 1101, 1123), there is 
' no persuasive evidence that Cen-Vi- . 
~ Ro’s difficulties’ in producing NCP 


we pipes and its decision to subcontract 


the. manufacture of high head pipes 


; were’ ‘attributable ‘to » actions of the 3 


Bureau. a a ae et 
et bute " Decision, 


"On ria, ‘the Government adserts 


- a this. hee is for alleged arbi-. 
; trary Bureau inspection ‘and conse-. 
3 quential damages and j is thus beyond 


DEPARTMENT: 


It: is. ‘incons 


| Bureau. 


OF, THE -DYTERIOR (80 LD. 


the. jurisdiction of the Board (Ap- 7 


pendix to “Brief, ‘pp. 27; 36 as~ 


_ serted #4 except for ‘the claim: for 
lost profits.?* ee 


~ On the. merits the Svideniaa simply 7 
does not. ‘support Cen- Vi-Ro’salle- 
gations of overly critical, arbitrar y 
and: ‘severe Bureau inspection. The 
uncontradicted ’ ‘evidence supports 
thie’ ‘conclusion ‘that ‘Cen-Vi-Ro en- 


countered. ‘unanticipated difficulties na 


in manufacturing, “NOP! pipes 
which: would successfully” pass hy- 


drostatic tests and upon which re-— 
quired stresses on’ longitudinal ‘re- 
inforcing rods and end anchorage 
~ devices could be maintained. On the | 
evidence presented these difficulties — | 


may not be attributed to acts of the 
 Appellant’s “production: 
manager testified that ‘while he 
thought’ at the time that: Cén-Vi-Ro 
could produce the required pipe, he 


did: not ane they. could: de it oes 


2» 218 We cousider: that. the: noe ‘are’ a . 
readily distinguished from those based. on the - 

imposition of excessive sta ndards’ of workman- . 

ship.” See, ¢.g.; Chris Berg, Ine. v. United 
States, Ct. Cl. No. 231-68 (February 18, 1972, . 
‘Slip Opinion) (claim based on imposition of. / 
excessive. «standards: of. workmanship ° 
sidered under Wunderlich Act standards). Ole 


F. OH. Antrim Construction Co., Inc.; IBCA- - 


882-1270. (July 28, 1971); 71-2 ° ‘BCA. ‘par. | 


8983 (claim, for. alleged interference. with the _ 
work “by ‘ac project: inspector ‘who’ was not | 
- shown: to: have: authority. pe ‘bind. the. Govern- _ 


ment dismissed). ong 
219 Appéllant’$ claim under this héading’ in- 


‘eludes $93,688 for loss-of: profit. on ‘sales’ of He 


pipe purehased from Gifford- Hill- -Ameri ican | 


(Exh. 81K, p. Pi). It’ is ‘clear that an equi- 
table. adjustment - excludes::unearned or: Ans 


ticipated profits; Gener ab Builders Supply. Ca.;. 
Inc.,- et ‘al: v: United ‘Statés, 187 Ct: OL 477 
(1969), and, that :this: Board has wo areas 
tion over such claims. American. Cement Cor- 
por diion, TBCA=496-5_65° and ‘TBCA-578-7— . 
66..(September. 21, 1966); 73. I.D! 266,::66-2 
BCA, par. 5849, affirmed. on. reconsideration , 
(January - £0,” 1987) i -74- LD: B, 6622) BCA: 
par. 6065. 


-eon- big 


mee 


sabaiiealiy “thé. ‘Board, finds ‘that. 
‘Cen-Vi-Ro’s décision to subéontract 
‘the’ manufacture. ‘of high pressure 
_ pipe was not caused ‘by aétions of 
the. Bureau, but was-attributable to 
economié’ considerations | related ‘to 
the’ above’ ‘prodiiction difficulties. 
‘The clairns concerning ‘noncylinder 
prestréss concrete pipe are dismissed 
“insofar as they” assert. “entitlement 
‘to lost’ profits, and are otherwise 
“denied. ee : a 


| Repiie of Trsignificans Air H oles : 


_Subparagraph i ie h. (4) ( 5) of the 
betetion provides as follows: 


a (2) The surfaces of the pell and. spigot 


in contact with the gasket, and adjacent ~ 


“surfaces ‘that may come in contact with 


‘the gasket ‘within a joint movement: range ee 


6f! ‘three-fourths inch, ‘shall be free ‘from 
~ airholes,. chipped. Or. Spalled.. concrete, 


laitance,. Or. other. defects, except. that ve 


individual ‘airholes: may. be. repal ap as 
"provided. in. subparagraph 4 Qe 


ete 


“[ndividial Airholes: in’ gasket hearine 


ar eas of precast cement pipe’ may be. filled 
with a hand-plaeed, stiff, preshrunk 1:1: 


mortar: of cement and. fine. sand. with no 


“other. preparation than thorough wash-. 
‘ing: with water. ‘Sueht fillings shall be 
“kept moist’ ‘under’ wet burlap’ for ‘at: least. 


48 hours: or steam’ cured as: required in 
. Subparagraph -e.(4) (a)-,for a minimum 
of 12- hours, : All: other. repairs. shall..be 
made in accordance with the procedures 
‘of ‘Chapter VII of ‘the Seventh Bdition 
.of the ‘Bureau: of Reclamation Concrete 
-«Manual:! 220, | LOS ae = 


r* B20 the: if - Spevification for 
stress pipe (Subparagraphs 79:h.(b)¢g) and 


.09.].(2) ).. contains identical, ‘proyisions. How-. 


Over, we: interpret:, this, caspect of: the..claim as 
- being limited, to, reinforced.’ ‘concrete pipe..Hyen 
af this eonelusion is erronenasy: we. find, ino 
merit. in the claim. 
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‘néneylinder pre- | 


| nd | 


“ Cen-Vi- Ro alleg es ‘that: it was. Te- 
‘quite’ to expend considerable:timie — 
and. money In ‘patching extremely 
“small air holes in the gasket area of 
the pipe ‘bell: “which ‘did not affect 
the. water ‘tightness, serviceability - 
‘or the structural strength of the 
‘pipe (Exh, 81K, p: C-3): Cen-Vi- - 
‘Ro further allepes that the'intent of 
the specifications was: not to require 
‘patching. of ‘air’ holes‘ of such’ ‘a 
minor nature ‘that ‘the: ‘integrity of 


the pipe was not affected and asserts eS 


that the patching was actually more — 
harmful in that.1t. resulted. in:a ‘bell - 


less true. than: that formed by: maai- | 
~.chined' bell. MIRGSA ee eee eee 


~ We have: aaa watered, to 
Cen-Vi-Ro’ s: letter of November 8, _ 
1965. (Exh. SN; p. 845. Exh. 81G), 


: protesting the: requirement that all | 
‘minor holes in the bells be filled with: x 


epoxy: or other. patching. material 


and the Bureau’s reply of December: - 


Subparagraph: i @) provid aes ia 6, 1965 (Exh. 5N, p21; Exh. 81H), » 


agreeing that all bells did not -re- 


is quire repair and. pointing out, that 7 
the practice of coating all bells with sf 
epoxy was. a production. expedient 
adopted. by. Cen-Vi- Ro. The evi- 


dence supports the accuracy of the — 

statements in the Bureaw’ S reply to. 

the protest. co. : 
Mr. Herrera feained ‘that ‘the 


Bureau required the repair of air 


holes a quarter of an inch or larger — 


and that partly because of the num- 


ber of holes, but: mainly. ‘because 


Cen-Vi- Ro, did. not, have ‘personnél 
experienced to. “determine. -which 
holes required 1 repair and. which did. 
(Dot, che directed that. each‘ bell. be 


“coated with epoxy. (Bre 806, 807, 893, 
829). ‘In his ne Mr. Herrera | 


156 
did not distinguish between: pipes 
produced under. DC-6000 and those 

‘ ‘produced under DC-6130. An In- 
‘spectors Daily Report, dated April 
21, 1965 (Exh. 100), states that even 

| Thouph bell surfaces looked “real 
good” -patchers were told by. Mr. 

Leigh Lloyd of Cen-Vi- Ro to con- 


tinue use of epoxy. on. gasket sur- 


faces. of every pipe so that a. “bad 
. one” would not get by and have to 
be ia in the yard..: 


‘Decision ceed 


“The sues reflects that Cen: Vie 


| Tease not directed:to repair all air © 
holes in the bells, but that the deci- 


‘sion to coat the entire bell was Cen- 
'Vi-Ro’s, occasioned by’ a lack. of 


-qualified personnel to determine 


‘which’ holes’ required repair: and 
| which did not. The claim for repair 
a of insignificant alr holes 1 is denied. 


—o, ‘E rimination O f Allowable Repairs 


~The assertion that the Bureai: re. 


‘stricted repairs: per. missible under 


‘the contract: jis‘basedon the'conten- - 


tion that the Concrete Manual, Sev- 


enth Edition (Exh. 117), is incor- 
porated into the contract and upon 


‘the May 13 letter, the May 24 memo- 


randum and instructions and direc- 
‘tives issued to pipe inspectors dur- 5 


- ing the period April 30 to and in- 


: cluding May 24, 1965. Our reasons — 


for holding that the contracts con- 


ae templated _ that repairs in accord- 
ance with the Concrete Manual were 


; permissible have previously been set 
forth and will not be repeated here. 
“We have also quoted ; and referred to 


| 7 instructions issued to pipe Inspec- 


DECISIONS ee, THE: DEPARTMENT 


OF THE INTERIOR [80 LD, 


: a. as of. April 30 and’ May re 1965, :: 
and quoted verbatim the letter of - 
: May 13 and, the memoré andum of 


May 24, 1965. | | 
As we have seen (note 35, ey 
the. language of the specification 


_ which - Cen-Vi-Ro asserts incorpo- 
rates the-provisions.of.the Concrete 
Manual, Seventh Edition, into the | 
contract is identical to that of DC- — 
6000. It is also clear that Cen-Vi-Ro — 
is complaining of the Bureau’s re- 
fusal to permit repairs to non- 
_ cylinder. prestress pipe, e. .9.; longi- 
tudinal ‘cracks, cracked or spalled 
spigots, allegedly permitted by the 
Manual as well as repairs to RCP 
pipes (Exh. 81K, p. C-12). How- 
ever, it should be noted. that. the 
Manual contains. an additional] Ppro- 


vision applicable to prestress. pipe: 


~ Repairs of prestressed pipe should be 


limited to repairs of imperfections inthe _ 
bell or spigot or other defects that donot — 

involve structural oes ‘(Subsection | 

141,{a) at p. 444.) eae oe . 


In view thereof and i in. view ak the , 


limited: quantity of NCP pipe pro- 


duced; we. ‘consider * Cen: Vi-Ro’s 


claims under this heading as having 


limited application to NCP pipe. 


‘However, unless otherwise indicated | 


decisions on various types of defects 
upon. which the Bureau allegedly 
refused to permit’ repairs, will be | 


| equally applicable to NCP pipe. 


As noted above, manufacture of 


RCP pipe for DC-6130 commenced 
on or about February 1, 1965 (note. 
10, ee): By the end of March | 





1 -Thig ee ree clearly implies that repairs — 


to other than prestress. pipe are permissible . 
notwithstanding: that they involve structural oe 


seeuuery of the pipe. 
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1965, Caeva Re had produced y 874: 
OF 18 through. 24-inch. diameter 
~ pipes of which only 144:had-been — 
— aecepted (memorandum from resi- 
dent engineer, dated April 5, 1965, 

‘Exh. 17). During the May 15 inven- ° 
tory, 3887 RCP pipes 18 thro ugh oT - 
inches in’ cliameter - were rejected 
wader this contract (Exh. 94). It 
appears that: this total includes 23 ap 
previously accepted pipes of which - 


four had been repaired (App’s Exh. 


B-8). However, it does not include 


96 pipes marked for special lrydro. 


- There were a total of 1 078: final | 
rejects of RCP pipes for all causes 
approximately 4. 24 


7 representing — 
percent of the 25,416 pipes. manu- 


‘factured (Exh. 81Q). Ninety-three | 
-of these rejects are attributable to , 
7 hydrostatic test. failures without — 
_— specifying a reason, such as longitu- — 


a cinal cracks, ete., for the. Zaalure. : 


eae gitudinal Cracks 


: Suparaeinh: 103 j- (9): ‘appley: 
ble. to RCP and Subpar agraph 4. 
—_ (2) applicable to NCP ‘required, | 

inter alia, that the. pipe be “free 
from. fractures. “ However, we have | 


= accepted Mr. Peckworth’s testimon y 


- that while: all fractures are cracks, — 


the conver Se is not ‘true. Accord- 


bs ingly, Specification | DC-6130, | no. 


less. than. Specifications. DC-6000, 
‘cannot be coustrued as requiring 


that the pipe be free from all cracks. | 
| Seventh 7 
Edition” provides — (as does” the 
Sixth) that fractures or cracks pass- . 


The: ‘Concrete. Manual, 


ing through the sh ell except. those 


z . extending intoor beyond the spigot | 


| A9T-456—73———-9 


ee a 


gasket area oe more ’ than four 


inches around the. circumfer ence aoe 
under the gasket are normally re- 
-pairable except where the defect:is 
the result of a.continuing failure to. 
take known corrective. action. fees = 


_ Mr. Lincoln testified that prior: to. 


“May of..1965, the Bureau allowed 
cracks | extending entirely. through ee 
the shell tobe repaired, but, that a 
after May - 13;. 1965, .such. repairs - 
were not. allowed because. many ce 
the repaired cracks leaked .or. i) rea 
7 tended on hydrostatic test.and. such’ | 
repairs were. not considered | safe. 
(Tr, 1882, 1883). As we have seen 
‘in connection with. the. claims on. | 
-DC-6000, ‘Cen- Vi-Ro’ S expert. wits: + 
nesses,..Dr.- Davis and. Mr. .Peck-- = oS 
worth, were in agreement. that Piers 
cracks in concrete: pipe.are not-re- 
pairable. Nevertheless, the evidence 
| establishes and. we: find that the Bu- rr oe 
- -reau,,.after. May: 13; 1965, did not. 
- permit: repairs to pipes. with longi- a 
tudinal.cracks which are normally  ~ 
repair able in. accordance with. the oe 
| Concrete Manual. ? 


The. évidence. a Oe “ihddente 7 


tht longitudinal cracks. were a sig- | ah 
nificant problem:in. pipes produced_ | 
under. DC-6130° prior to. May. 15, 
1965, since of 5,898- pipes. manufac- Se 
tured: (Exh, 81Q): only.one was re- 
jected for longitudinal eracks;prior 


to the. May.15 ‘inventory \ (Pipe ~ 


Units: ‘Rejected Prior to Inventory 
of May 15, 1965, Exh. 94); Anaddi- 
tional 14 pipes were. rejected for 
longitudinal cracks during the May oe ae, 
15 inventory..The record does: notin- . = 


dicate whether any of the. 23.prévi- .*. 
ously accepted | pikes (four of which et 


58 os DECISIONS 


= had been repaired) ean were ree 

_. jected during the May 15 inventory 

_ - had longitudinal cracks: There were _ 
129. final ‘rejects for longitudinal 

cracks of which 24 were manufac- 

tured prot to a 15, 1965, a ; 


81R). 


The May: 15: inventory was con-_ 
ducted ' in accordance with the May 


18 letter which ‘provided that all 


pipes. cracked -longitudinally for 
substantially the full length of the. 


pipe would be rejected and that all 


pipes containing shorter longitu- | 
-dinal cracks must be hydrostatically 
‘tested. It is not clear that the defini- - 


~ tion of substantially ‘as Over one half 


of the length of the pipe (memoran- ; 
dum of March 31, 1966, note 29, 
supra) was applied to pipes pro- 

~ duced under DC-6180. Mr. Dess 
~ memorandum of May 22,1967, was 


 Chappelear, Bureau engineer in 


: . : charge of pipe laying under DC- 
—-. 6180, testified that the criterion used_ 
by inspection personnel i in the field _ 


4 (laying site) was any crack visible 


on: both the inside and outside of 
the pipe (ze., the “crack extended — 


~ through the ba [wall] of .the 


be - pipe”) was cause for rejection (Tr. 
405; memorandum. written by Mr. 
7 Chappelear, dated May 22, 1967, 


Exh. 89). The memerendui states 
that longitudinal cracks occurring 
at the spigot were cause for rejec- 


tion if the crack reached into or 
~~ erossed the spigot gasket groove. 
. Mr. Chappelear testified that the 


foregoing criteria were developed 
by the project construction engineer 
and the resident engineer at Plain- 


--view who were responsible for in- 
| ‘spection ‘of pipe at the. place of | 


‘OF “PELE DEPARTMENT OF THE INTERIOR 


.@dicates that Mr, 


“80 LD: | 


seat aebine: (Tr. 410). The a | 
indicates that: the Bureau strove to.. 


coordinate inspection: efforts at. the 


plant and at.the laying site SO that | 
criteria for repair and rejection 


were essentially the same (Inspec- 


- tors Daily Report, dated August 4, 


1965, Exh. 100). We so find. .~ 

Mr, Chappelear’s memorandum 
(Iixh. 89) states that four. pipes 
which met the field criteria for re- 
jection were hydrostatically tested 
at’ Cen-Vi-Ro’s plant.on July’ 15, 


1966, and that all four split before _ 


the. specified test pressure was 
reached. One additional pipe which 


was rejected by R. H. Fulton for a : 
longitudinal crack at the spigot, but 


which was not rejectable under the | 
Bureau’s criteria, attained the re-. 
quired test pressure. Attached to the 


a list of fifty. 27-inch pipes rejected 
in the field by Bureau per sonnel of 


which 16 were rejected. for longi- | 
tudinal spigot cracks and one for a 
longitudinal. crack at the bell. The 


Jength and extent of the cracks on 
these pipes are not stated. The 
memoranduin states that difficulties 
were primarily confined to 27-inch | 


-pipes,?”? thatthe quality of other 


sizes of pipe was good and that, less 


222 An Inspectors Daily Report for the period ; 
January 14 through 18, 1966, quotes Mr.. Her- 
rera as saying that if the problem of longi- 
tudinal cracks can't be solved suon, Cen-Vi-Ro 
would be forced te subcontract to GHA 
(Gifford-Hill-American}) manufacture ef the 
27-inch A100 and B100 pipes. The report in- 
Herrera . attributed -longi- 
tudinal cracks to cages. It appears that Cen- 


- Vi-Ro actually subcontracted 21,996 feet of 


27-inch A100 and B100 RCP pipes to Gifford- 


~Hill-Ameriean (Exh. 81K, p. F-18) out of a © 


total requirement for such size. and classes of — 


ee 850 feet (Exh. 79). 


ee eee 


“APPEALS: OF CEN-VI- RO. OF. TEXAS, ING. 


eeneuery ee 1978 


dian’ six pipes Ge all thie sizes were’ 
- rejected by the Bureau in the field. 


However, an. undetermined number 
of pipes, broken in transit, unload- 


ing, etc. were rejected by R. H: Ful- 


ton prior. to field inspection by the © 
Chappelcar | testified 
that the factual statements in the « 


: Bureau. Mr.» 


memorandum _were correct © (Te. 
403). 8 


A memorandum; dated March 23, . 
1966, written by Mr. Herrera (Cen- . 


~ Vi-Ro Correspondence) reflects the 


results of . special . hydrotests on e : 
March 22, 1966, of four 27-inch by 
dum of May 24, 1965, provided that 


- 16- foot pipes wiih were tested be- 


- eause Bureau inspectors in the field. 
questioned the soundness | of the 
seams. These pipes were manufac- 


tured on December 22, 1965, as OT- 


inch B100 and ‘downgtaded on lot 
testing to B75. Although the pipes © 
did not: leak at the. seams, two joints. 
: ‘developed longitudinal cracks at T5- 
- foot head and one developed a crack 
at 50-foot. head. These. ‘plpes were 
not ‘pre- -soaked. Four additional — 
pipes from the same lot (Decem- 


ber 20 to 22, 1965) 228 were tested 
- after presoaking « on March 23, 1966, 
with the result that two of the | pipes 


- developed small longitudinal cracks — 
at ten p.s.i. and two developed full 
length longitudinal cracks at. 75-. 
foot head. Photos of what appear to 
be 27-inch pipes being water cured 
are in the record. (Pp. 22, Vol. 111, - 
_ Exh. 40). These pipes were manu- 


_ factured during the eri iod Decem- 


288 This indicates ‘that the ‘yeduced lot test — 


period: which. was: effected on or ‘about May. 10, 

- 1965, was. still in effect for DC--6130 pipes. 
' Cen-Vi-Ro has not ‘objected +o the reduction 
- of the lot test period- under this contract. 


ber 20 to December 29, 1968, ala are 7 
stated ‘to have developed longitudi- © 


nal cracks when subjected to hydro-~ 
static tests. The memorandum states’ 
that the Bureau marked 146 pipes * 
from the above lot for special hydro : 


even ‘though the pipes had’ ‘previ- 
ously’ been» accepted, Results’: ‘of | 
these tests, if conducted, do not ap: 


. pear in the record. The memoran- 


dum indicates that on. December 99, | 


1965; the plant ran. out of aggregate — 
and that aes material may have of 8 


been used. | 
The resident e en gineer’ S memoran- oo 


all pipes cracked. longitudinally for 


substantially the. full length of the — : : 


pipe were to. be hydrostatically 


tested before any repairs weremade 
and that pipes with short longitu- : 


dinal eracks which were repaired 
prior to May 13, 1965, were to be 
hydrostatically tested without addi- 
tional repair work. 224 Pipes which | 


- failed the test were rejected while 
those that passed the test were ac- 


cepted without additional repair 


work. During the May 15 inventory 
96 pipes were marked for special hy-. _ 
-drostatic tests. - 
not indicate how many of these . 


‘The evidence | does | 


were so marked because of longitu- 


_ dinal cracks. It appearsthat99RCP 
pipes (27 inches and below in di- 


24 As we have seen, this was modified after. 


- September 1, 1965, to the extent. that .pipes. 
- with not: more than two longitudinal cracks in. 
other than bell or spigot gasket areas which — 


did not exceed two feet in length and which. 


did: not extend under pressure were acceptable - 


with repair:and without rehydro (note. 131, —. 
supra). The. record does not indicate the: num-- 


a ber of such pipes. = 


; 159 7 


160 


| aeons were. subjected. to Special : 
| hydrostatic. tests. for longitudinal - 
~ cracks.of which 51 resulted in fail- 

ure (Summary. of Special Hydro- | 
Exh. 81T)..1t should ~ 
be noted, however, that. there els con-. 
siderable evidence that pipes. which 
_ failed the test were listed. under the 
condition under ‘which the pipe 
failed which was not necessarily. the - 


static Testing, 


reason. for the test (note 178, supra). 


he _Cen-Vi- Ro alleges that long gitu-. 
5 dinal cracks were. cause for rejec- | 
tion evén though it repeatedly | de- 


monstrated that these cracks could 


be successfully repaired (sh. SILK, 
ip. C-8). Cen-Vi-Ro also asserts that 
% pipes subj ected to hydrostatic tests | 
were: ‘rendered useless by the tests. 
| While there is no direct evidence | 
that Cen-Vi-Ro in fact accom- 

| plished satisfactory repairs to pipes’ 
the 

| Government. having refused to per- 


_ with” longitudinal — cracks *2° 


| mit’ repairs s allowed by the contract 


is hardly 3 in’ a position to complain. 

~ Summary of the Special Hydrosta-" 

tic Tests (Exh. 81T) indicates that 

— 20pipes: which initially failed: hy- 

- drostatic' tests were repaired and re- 

tested! and that: all. failed.. There is” 
no: indication: of the reason. for the 
failures. Of. the. 51. pipes. svhich. 
_ failed. Special hydrostatic, tests. cbe- 





; "oi i " Thspectors © Daily”. " Reeport;” 


- Cores with longitudinal, cracks less than two 


féet" long “which ‘did not extend. through- the - 


whl and did not extend into. the: gasket area 
of bell or’ spigot. ‘The record does not: indicate 


awhether* ‘any: such repairs were. successfully, 
aécomplished:. “However, an Inspectors Daily 
- ‘Report? dated August 13.1965. “Exh, 100), 

quotes Mr. HMubbard as- stating. that. Cen-Vi- ‘Ro 


-“avould ‘reject’ a. great: number of the: remaining 


NCP. pipe cores rather than attempting, thetr, 
- zepete. . . oe 


"DECISIONS: OF THE DEPARTMENT OF: THE INTERIOR | 


| - datea: | 
- July 16, 1965-.(Exh.,100), states that Cen- Vi- 43 
- Ro was allowed on a tria} basis to repair } NCP: 


_ 180 LD:*- 


- cause es. ‘ignpeadinal een eight. : 


are 18-inch by 12-foot, eight. are 
91- inch by. 12- foot,. ten are. 24-inch “ 
by 12-foot, one. is 27- inch by 12- 


. foot, 23 are QT -inch by 16- foot and - 
the. diameter of the remaining pipe : 
is not. shown by. the record. In the «= 
nature of a. jury verdict, we. ‘con= : 
_ clude that.three of the 18-inch pipes, 
| two of the 21- inch pipes, three of the. 


inch. by. 16- fo08 pipes ould: “hake . 
passed. the test and have been ac- - 


_ ceptable: pipe. af. repairs: shad been - 


permite’ prior. to testing. 5 ee Sa 
Other. than. the: indication that 

Mr. Herrera. attributed longitudinal | 

cracks in high head, RCP pipe to — 


cages. and that some longitudinal. 


cracks: which. developed on, hydro-. 
static tests may.have been attribut-— 


able to poor, or-dirty aggregate, the 

record .does not. indicate the cause. 7 
or causes of longitudinal cracks. In 
any event, the fact that there were | 


only 24 pipes. finally. rejected for. . 


: longitudinal . cracks. ‘out , of 5,898. ; 


pipes. produced . prior to May 13.2: 


~ 1965,, precludes a. finding that: Cen- 


Vie Ro. failed: to take, known. cor-. ° 
rective . ‘action. to. eliminate such aia 


or acks Prior, to. 0 May, 1p, 1965. 


“Phe: contract “pesjinea that. the ‘ 


| pipes be free’ from. fractures. How- | 


ever, : fractures. and cracks are not — 
identical and: the contract : may’ not. 


be ‘construéd as proliibiting all 
cracks in the pipe.. The contract. coui- : 


templated, that repairs in: accordance | 
with. the , Seventh’ Edition of: ‘the ie 


‘Concreté Manual were: permissible. 


29] | 


ae The Gonerata Manual provides that 
~ fractures or cracks passing through 


the shell, except those extending — 


into or beyond spigot gasket bear- 


ing areas and more than four inches _ 
. around the circumference under the 


gasket, are normally repair ‘able ex- 


a cept: where the defect ; is attributable ; 
| “to” a continuing failure to take 
; . known. corrective. action. N everthe- | 
— less, it is clear that not all longitudi- 
nal cracks other ‘than those extetid- | 
ing more than four inches in spigot 


| gasket ¢ area, are repairable and Cen- 
Vi- Reo does not contend otherwise. 


oe After May 18, 1965, the. Bureau 
did not allow the repair: of any : 


cracks: which extended through the 
shell of the pipe. This was clearly a 


“restriction on repairs which were 
normally permissible in accordance 
with the Concrete Manual. ‘Pipes 
with shorter longitudinal cracks or 


which had been repaired prior to 


3 being effected. ‘Since. the | contract 


may. not. be’ constr ued as prohibit- ever, 
“position to. complain since its .ac-. 
. tions have made the evidence. un- 
_ available. In the nature of a jury 
ver dict, we determine that fifteen 
“pipes (three 18-inch, two 21-inch, — 
three 24-inch and seven Q7- inch. by 
-16-foot pipes)., would have passed - 7 
the ‘test and | been. acceptable pipes 
‘if repairs permitted by the Con- . 
-erete. Manual. had_ been © ‘ 
prior. to. hydrostatic testing. We | 


ij ing all. cracks im the pipe, the re- 
quirement that all pipes with short 


longitudinal. cracks. be. hydrostati- 


cally” tested appears: to be a clear 
“instance of the substitution of hy- 
dr ostatic tests for a visual determi- 


- “nation of. whether the pipes were 
acceptable. The requirement that. 


all pipes with longitudinal cracks 


— which had previously been repaired — 
‘be hydrostatically tested is contrary | 
to the Manual. which. provides for 
hydrostatic tests on each'pipe upon 


which major. repairs: have been ‘ef- 
| - fected, for tests | on occasional pipes 
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; longitudinal - cracks.. 
= plpes were. subjected to special. hy- 
_-drostatic . tests. 
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having lesser repairs capable of af- 


fecting performance of the pipe and : 7 


for tests on representative. units: of 
er cracked but unshattered pipes. : 
’ There were only 24. final rejects 


| for longitudinal cracks out of 5, 898. 
pipes. produced prior to. May 15, 


1965. The record does not cekabligh: 


the cause or causes of longitudinal | 
cracks. 
-ment’s: contention. that. restrictions 
: on the repair. of longitudinal cracks. _ 
_ were justified -by Cen-Vi-Ro’s. con- 
 tinuing: failure. to. take. Inown. cor- 
“pective: action: as. untenable and.1s° 
: rejected. 


Accordingly, .the . Govern- 


.There: were e 199. final rejects. foe 
. Ninety-nine 


| , for. . longitudinal _ 
cracks of which 51 resulted in fail- 


ure. It. is not. possible to determine ~ 
how many of these pipes would have 
! . Dee Dalres ee passed the test and been acceptable 
“May 18, were required to be hydro-. .. 
- statically tested prior to any repairs. 


pipes if repairs: per mitted by the 


Concrete Manual had been allowed 
prior to conducting the tests. How- 


the Government is not in a, 


allowed 


find. that these .pipes were ‘im- 


| properly rejected. . 


The. appeal. as io Jongitndinal 


-eracks 1s sustained 2 as 8.00 these Pipes. 
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ce Ro is fenetiod to an equi- 
table adjustment measured by the 


the cost. of repair. The amount of 
_ the equitable ad} ustment is. de- 
_. termined infra. 


; Defects in Bell and Spigot Areas — 


This heading includes 668 RCP 
‘pipes rejected for impact damaged 
bells, rocky bells, circumferentially 
‘eracked bells, broken spigots and 


~-eircumferentially cracked spigots 
—” (Exh. 81Q). The contracting officer ; bi dden.. 

“found that an additional 85 NCP | 
pipes were rejected for bell and 

spigot defects (par. 43, Findings of — 


. Fact). This finding i is supported by 
_asummary attached to an Inspectors 


Daily Report, dated September Ly 
= 1965, Exh. 0) re 


isubarageapl! TT.e. (3) sippHicable 


. 5 RCP (79.d.(3) applicable to — 
: NCP) provides in part: “Where one _ 


_of the centrifugal spinning methods 
is utilized, sufficient concrete shall 
be placed in the forms during charg- 
Ing operations to insure pipe of the 


: specified. wall thickness and with a 
minimum variation in wall thick- 


“ness and pipe diameter throughout 


the length of the pipe. The duration © 


and speed of spinning shall be suf- 
‘ficient to completely distribute and 
thoroughly consolidate the concrete 
and produce an even» interior 
surface.” : 


We hive Pe ante In connec- - 
‘tion with the claim for repair of in- 


significant air holes. the: provisions 
_ of the specifications providing that 
‘surfaces of bell and spigot in con- 


~ tact with the’ gasket within a joint 
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aimoueinent range. of three- fous of | 
an inch shall be free from defects 
cost of producing these pipes less _ except that individual air holes may 
_be repaired. Cen-Vi-Ro asserts that — 


it was severely restricted on the type 


and size of repairs that could be 


made on the pipes contrary to the 
Seventh Edition of the Concrete 
Manual (Exh. 81K, p. C-3). As to 


“NCP pipes, Cen-Vi-Ro asserts that 


repairs to the pipe ends were limited © 


to insignificant touching up and that - 


any repairs encroaching on the gas-— 
ket bearing area, were epnerally for- | 


“Instructions | to inspectors on . 


os pril 30, 1965, precluded. the | 


repair» of allots in’ excess. of. 


one square foot in aréa 2° and — 


rocky bells i in éXCeSS of six inches i in 


the. gasket. area, ( Inspectors. Daily 2 
- Report, dated April 30, 1965, Exh. 


100).. The Tentative. Tastructions to 


Concrete Pipe Inspectors. of May 7, | 
1965, repeated the above instructions 
and apphed the six-inch: criterion — 


to damage in the spigot g gasket bear- 


ing area. This was an apparent re- 
laxation of repair’ s permitted. by the 

| entirely — 

through the. shell and into or be- 


Manual — breaks 


since 


yond spigot. gasket bearing area 


which extend for more than four 
inches around the circumference are 
not: normally repairable. The May » 


13, 1965, letter from the project en- 


220'The pipes.under consideration here are — 
18 through 27 inehes in’ diameter.. Dr: Davis 
testified that- fallouts normally would expose 
reinforcing steel. Since the manual allows re- 


‘pair of exposed’: ‘steel, only ‘on..the inside of 
pipes 36 inches: or larger. in. diameter, the. 
~ Bureail does not appear to have’ been obli- 
~: gated. to allow repair.of any fallouts: on. small. 
_ diameter: pipes. Cen- Vi-Ro is not contesting - 
the propriety o of 89 final rejections for fallouts. 


“aa ge agen APPEALS 


be rejected. The letter also provided 


that extensive repairs to rock pock- — 


ets in bells and Jack of consolidation 


of the concrete that will result in 
poor bond between the concrete and. 


the steel would not be permitted. . 


The contracting officer found that - 
in the early stages of the work the 

Bureau permitted extensive repairs — 
to defects in bell and spigot areas, 

but that this “concession” was with-— 


: drawn when it was found that such 


_ repairs impaired the function of the. 
joints. (par. 44.) Findings of Fact). 


AS we have Found in connection 
with claims under DC-6000, the evi- 


clence supporting this. finding’ con-— 
sists of Mr. Rippon’s testimony that. 


repairs to bells and spigots on other 


contracts which were not: within 


specification tolerances resulted in 


leaking jomts and. testimony of the 
concerning re- 
R ports to dhe: effect, the laying. con- 


- resident engineer 


tractor experienced difficulty in 


_ joining pipes with rough bells. Al- 
though the letter from R. H. Fulton. 
, 1965 - 
— (Exh. 26), iridicates that the quality : 

ofthe bells on Cen-Vi-Ro pipes was. 


~ to Cen-Vi-Ro, dated October 7 


- marginal, no testimony with respect 


thereto. was offered at the: hearing 


_ even though the author of the letter, 
Mr. Robert. L. Dragoo, did testify 


eH there is evidence that laying 
difficulties may have been attribut- 


able to ‘practices of R. H. Fulton’s 
laying ¢ crews (note 135, supra. The 
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gineer: » (Exh. 81C) provided that 
_ pipes having imperfections or dam- 
aged areas that. extend over six 
inches in gasket area in bell and 
-_ over four inches in the spigot would — 


‘vision of the’ 
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‘evidence reflects. that, deca Le 
test results on joints (joinder. of _ 
two pipes) under DC-6000 were 
satisfactory and there is no‘evi- 
dence that such tests on DC-6130 site eed 
pipes were not also satisfactory. 
_ There were 94 rejects for bell a aa, 
spigot defects prior to: the May 15.) 
inventory (Exh. 94). During the 
May 15 inventory 198 pipes were | 
rejected for rocky or damaged bells 


or spigots. Although rejects for bell — 


and spigot defects on this tabulation = 
are not further broken down into 
pipes rejected for rocky ‘bells, =~ 
broken or impact damage to bells ~_ 
and spigots, etc., there can be little 
doubt that the aaonty were re- 
jected for rocky bells,. impact dam-— — 
-age to or broken bells. a 
Impact damage over lessthan 45° 
of bells is normally repairable in 
accordance with the Concrete Man-- 
ual. Since 45° on the bell of an 18- 
inch diameter pipe is 7.65 inches. — 
_(approximately 10.6 inches on a 27- 


inch pipe), there can be no doubt — 


that restricting repairs on bells to - 
‘defects of six inches or less re- 


stricted repairs: of. impact damage | 


“normally permissible in accordance 
with the Concrete Manual. There is 
no evidence that this restriction on 
‘the repair of impact damaged bells 
“was ever relaxed. There is no pro-. 
Concrete Manual. 
which specifically : allows the repair | 
of broken or impact damaged splg- 
‘ots. There were 68 final rejects for — 
Impact damaged bells and 196 final 
rejects for broken: spigots (Exh. : 
8iR.). Forty- -four of the final ree 
jects - for impact: damaged bells and a 
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gag’ of: the final rejects for impact 
damaged spigots were. manufac-_ 


; tur ed subsequent to May 15, 1965. 
There were 15 special hydrostatic 


- tae: for. impact damage of which 
seven ‘resulted in “failure (Exh. 
| SLT). The record does not indicate: 
t whether. these. tests. were. for dam-- 

aged spigots or. damaged bells. In 


_wlew thereof and j in view of the. fact 


damaged spigots. where the break | 

‘is entirely through the shell and ex-_ 
tends. for more: than. four. inches | 
under the gasket isnot nor mally. re- 
-_ ,pairable under the Concrete Man-. 
ual; we conclude there.is no basis for 
ae. utilizing a jury verdict..to deter- 
* mine: how mariy. would have: passed : 
the test and been acceptable pipes, 


if repairs were e poem tied prior to 


®,, testing. 


We lave assumed ave rocky bells 


or ae lar ge diameter. pipes are nor- 
~~ mally repairable under the Concrete 


Manual as rock pockets, exposed 


. ~~ steel and/ or roughness in the gas- 
ket bearing surfaces of the bells. es 
The reasons for finding rocky bells 


repairable on larger size ‘pipes are, 


with. the exception of repairs to- 
exposed steel, equally applicable. to. 
pipes 18. bhrough 27 inches in di- — 
. ameter22 Alt though. the Manual 
does not. limit the repair of defects : 
in the above categories by size or 
area, we think it clear that all rocky | 
| belle: are not repairable without re- 
gard to extent. Since impact damage 

ad extending up to 45°. of. circumfer- 


287 The Reject Certifications (Exh. 191), re- ay 


eee that Cen-Vi-Ro’s. most frequent disagree- 


oe ment over the rejection of pipes was whether 
. .yoeky bells were repairable. In-dther: respects, 
- Cen-Vi-Ro. representatives . agreed that the re- 
os jections were pr oper in almost all instanees. 
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oe 


ence ei hale is -nbimally aoe rable 
under the Manual, it would seem - 


‘reasonable that. ne bells of at 
least that. magnitude are also re- 
-pairable. Accordingly, the May 18 
letter precluding repair of imper- : 
fections in excess of six inches in 
bell areas: constituted a restriction 
-on repairs of rocky bells the ex- 
‘tent of. which varied in. accordance 
with. the size of. the. pipe. In 
August: 1965: the Bureau relaxed 
“this: restriction and: pe rmitted | 
.the repair of .r oe. ky. bells:.(18 : . 
through. 27 ‘inches - mm diameter} 
‘ aa regard to size pr ovided the 
defective concrete did not extend to 
_reinfor cing steel when chipped. out - 
for repair (Inspectors, Daily Re- 
port, dated ‘August 4, 1965). Ex. 


posed steel. on. thecncids. of pipes. 


below 86 inches in diameter is not 


normally repairable under the Con- 


crete Manual-and the limitation that 
_ defective concrete not extend. to Te- 


inforcing steel was not contrary to 


the Manual. ‘There were 250 final — 
| rejects for rocky bells of which 150. 
. were. manufactured after May 15, _ 


1965. (Exh, 81R.}. This indicates — 
either that Cen-Vi-Ro did not 
choose to repair all such pipes or. 


- that the defective concrete extended 


to. the reinforcing | S teel when 


chipped out for repair (note 137, 
supra). Special hydrostatic tests do 
‘not appear to have been required on 
- pipes with repairs to rocky bells. 


Sixty-one pipes were rejected for — 


CIE cumferential cracks prior to May 
15,1965. (Exh. 94). An additional 
42 pipes were rejected for this rea- — 
gon during the May 15 inventory. 
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_ There were 193 final Be for cir- 
ae umferentially cracked’ spigots of 
-. avhich 92 were manufactured after 


May 15, 1965, and 31 final rejects 


for: circumferentially cracked bells. 
of which 11 were manufactured | : 
is no basis for applying a jury ver- 
‘dict. to determine the number which. 
would have. been acceptable pipes 
if repairs in accordance with the — 
Concrete Manual had been per- 
mitted prior to conducting the tests. _ 
The record would. not support.a 
finding that Cen-Vi-Ro continually _ 
- failed to take known corrective ac-. 
tion to reduce or ‘eluninate. bell 2 i. 


~ after May. 15, 1965 (Exh. 81). 


~ Cen-Vi-Ro | admits that circumfer- 
ential cracks in the spigot occur al-. 
most. entirely during stripping of. 
the form (Exh. 81K, p. C-8). The 
cause of circumferential cracks in~ 
the bell does not appear from the 
record. The J May 18 letter restr icted 
repair of imper fections or dam- 

_ aged areas in gasket areas of bell to 
Six inches. or ‘Tess: and to spigots of - 
four inches or less. It also provided 


that all pipes with circumferential 


_. cracks extending. through. the pipe 
wall would be rejected. The Manual — 
: permits. the repair of fractures” or - 
__-eracks passing through the shell ex- 
cept for breaks entirely through the 
_ shell in spigot gasket area ‘which 
extend more than’ four. 
- ar round the circumference under the 

gasket. We think it clear that the 

: May 13 letter restricted repairs to 


air cumfer ential cracks. which were 


normally permissible under the 
Manual. Indeed, as we have seen,. mS 
: the pur pose. of the letter wastolimit 
_ repairs. However, Cen- Vi Ro does 7 
not contend that all pipes with cir- 
— cumferentially cracked spigots are 
repairable. Although Cen- Vi-Ro as- 
 serts. that it. ‘repeatedly. ‘demon- - 
strated that. pipes with circumfer-~ 
a entially cracked spigots and broken 
or cracked | bells: could. be. success 
| fully repaired, there is-no probative — 


ey vidence to ee this assertion. 


inches 


Special shydr ostatie. “tests ae Fes 
were conducted on pipes with cir- 
cumferential cracks ‘in the spigot. 
are lumped :i in with tests on ‘pipes. 
with fallouts or bad interiors, etc. - 


(Exh. 817). We conclude that there - ; 


spigot defects. 


The only) evidence. of separable wo 
- pipes being improperly rejected is 
Mr. Peckworth’s off-hand estimate. 
that 50 percent of the pipes he ob-. _ 

served at the time of his visit to _ 

‘Cen-Vi-Ro’s plant. in January of 

1967 should have been accepted or — 
repaired. It. is not clear that. Mr. 
- Peckworth examined any pipes of 
less than 54. inches in diameter. In 
‘any event, we have: found that his 
testimony is lacking» in ‘specificity. 


and too gener al to be substantial oe 


eg value. a 


Decision 


tions cand directives: restricted. Te — 


_ We. hae: found that: jnatruetions oe 
issued to Bureau inspectors on April oe 
_ 80, 1965, May 7, 1965, and the letter > 
of. May 13, 1965, constituted restric-. 
tions on repairs permitted by the. - 
Concrete ‘Manual to - ‘impact. dam: =~ 
aged bells, rocky. ‘bells and: circum-.) .* 
ferentially cracked bells: To a much: 
more limted extent, these instrue-- ee 
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- pairs to dred senaale seated: 
spigots which are normally repair... 


- able in accordance with the Con. 
crete Manual. Repairs. were also re- 


stricted on damaged spigots where 


the damaged area exceeded four 


inches. in length irrespective «of. 
whetlier the break’ was. entirely. 


through the shell. Repairs to dam- 
aged spigot: gasket. areas which ex- 


_ tend entirely through the shell and : 
more than four inches around cir-: 


cumference ‘under the: gasket are 


net: ae Tepairable under the: 


Manual. 


_Jaxed in that® rocky. bells were. re- 


| -pairable- without regard: to’ size. 

- provided the defective concrete did’ 
not-extend to reinforcing steel when: 
chipped out. for repair. ‘This | pro- 


-viso was not contrary ‘to the Con- 


crete Manual. The other r estrictions 


on repairs permitted by the Con- 
| oe Manual. were not relaxed. 


| listed defects are repairable without 
regard to severity. The Concrete 
“Manual limits repairs of. impact 


: : damaged. bells to those extending 
less than 45° of circumference. The 


Concrete Manual does not permit, 


and Cen-Vi-Ro does not contend, - 


that: all circumferential cracks “in 
spigots. and :bélls. are’ properly re- 


‘pairable. The.evidence:does not sup-_ 


~ port. Cen-Vi-Ro’s assertion that it 


repeatedly demonstrated that pipes 
| _eracked | 
_ spigots.or broken:or cracked spigots. 
repaired. 


with. _circumferentially. 


. could’ .be - successfully - | 
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‘There is no probative scot that | 


any of the pipes finally rejected by | 
the Bureau were properly: repair- 


able in. accordance with the Con- 
crete. Manual. 

The appeal as to bell and | spigot 
defects 1 is: ‘denied. ee, & 


L es ting Oviteria 


“The | provisions of Specifications _ 
DC-6130 involving testing of a. 
pipes. ( Subparagraph TTA) 


identical to DC-6000 in that. ae 
: static tests are required on one per- | 7 


ee cane but ot Legs th | 
~The -res tinietion: on the ‘repair of : cent, but, not less than one pipe unit 


rocky bells: was subsequently: re." oF each SIZ8 and class of pipe, and 


| joint tests are required « on one half ’ 


percent, ‘but not less than one joint 


of each, size and class of pipe. ‘The - 


pipe i is required to withstand a pres- 


sure of 120 percent of the design i in- 


tern al pressure for 20 minutes with- es 


- out. cracking: and without leakage 
appearing on. the exterior surface. 
_ Provisions regarding the lot-test pe- 


ican ; , “a riod and the contractor’ s right to 
Notwithstanding the above find-. 8 


ings, it-is clear that not all of the — 


have two additional pipes tested ca 
the pipe selected as representative 
of the lot failed the test are identical - 


to the provisions of DC-6000. How- | 
ever, the final sentence of Subpara- _ 


eraph 77.1.(2) differed from the 
corresponding section of DC-6000 
as ori iginally written : 


When slow forming beads of Te re- 
sult in minor dripping, the pressure may 
be released and the pipe unit may be re- 
tested within 1 week aud if no dripping 
is evident during the retest, the pipe, unit 
may be accepted for use., 


-In addition, the final sentence eo : 


parag raph 7 9: entitled Pipe, General . . | 


wits gee 


(note, 38, supra). provides: 
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‘Pipe that has. been repaired shall be 
: subject - to the designated. hydrostatic 
and/or load. 
these specifications, — and these tests,. 
where required, shall be in addition to 


the standard tests required by the sey- 


eral. ‘paragraphs: for pipe. 


- The preface to ‘the Seventh Edi- : 


tion of the ‘Conerete Manual con- 
tains: language - ‘indicating 


. Concrete’ Manual. 


As we have seen, cach unit, of NCP 
pipe “was. ‘required. to. ‘withstand a 
pressure of 125 percent of the design 
head for four minutes without Teak- | 


age or cracking. 


Cen-Vi-Ro alleges that if was col- : 
sistently held to a standard of pipe 
quality different from that required z 


by the contract, that the Bureait re- 


fused to permit pipes to be repaired 


prior to testing and in effect, 


achieved | additional depth in lot ‘ 
testing (Exh. 81K, p. ©-1). Cen-Vi- i 


Ro complains that many pipes were 


‘rejected without regard to lot-test. 
results and-that it. was forced to re-— 
sort to. additional hydrostatic: test-.” 
_ ingin order to ‘obtain acceptance of © 

the pipes. Cen-Vi-Ro asserts that it: 


was not equipped to perform: these 


| additional. tests inasmuch ‘as they. 
were. not. t contemplated by: the bid-. 


tests. in accordance with — 


‘that | 
4 where the Manual ig moferved to in. 
the specification, it has the full effect 
of a specification. WwW hile it doés not. 
appear'that “these: specifications” i in 
the quoted sentence refers to or in- | 
cludes the Manual,’ we consider it 
would be. ‘reasonable: to determine 
“where required” ae reference to the i 


| ing 


merit, 
—6130- differed: from that of DC-6000- in’ that . 
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ding Ree Bee Cen- Vie Ro ‘also . 


complains that the Bureau had no » 
one‘at the plant site with experience 


to judge if dripping pipes would 


heal and that pipes which dripped’ 
on the test stand were automatically 


1 sed. 229 Cen-Vi-Ro also alleges 


that Bureau representatives visually : 


selected the lot test unit rather than ao 


utilizing. random sSemipling tech- 
niques. bs. 7 

Cen- VicRo * alleges that “there i 
were 507 ‘special: hydrostatic. tests 


of which OL were on pipes repaired ; 
prior to testing. ‘Thirty-five tests re- 


sulting from eho test failur es are. 
also’ ‘admitted to have been, neces-" 
sary’ (Exh, 81K, p. F- a). Cen- Vie 


Ro. claims compensation for coh- 


ducting the remaining 381 alleged- 


ly unnecessary tests. Government. 


‘figures indicate. that there were a 


total of 517 special hydrostatic tests. 


of which 283 passed and 234 or 45. 3 
percent failed (Summary of Spe- 


cial Hydrostatic Tests; Exh, 81T). 


Government figures also: indicate 


that there were 569 lot tests of 
43 resulted in failure and’ 
5 cheek tests of which rere resulted 


228 Sibpmeaeeipte 77: i. (1). of the. specifica. ; 
tions prov ides in part: . 


“The contractor shall provide at his expense 

adequate equipment, and all. labor and ma-- 
terials for making the tests on the pipe units.’’.. 
The evidence does not reflect the percentage | 


_ ot pipes Cen-Ri-Vo ceuteuipiored testi ng under - 
this. contract. 


229 'This ‘conten appears to be- witheut” 
-As noted: above, ‘the language of DC-: 


pipes which exhibited minor dripping on ini-~ 
tial-test-eould be: retested. within. one week and - 


accepted only if no dripping was, evident. on 


retest. 


_ DECISIONS 


| 136 : 


In failure Gun Hydrostatic 


Testing - ~DC-6130—RCP, Exh. 
= 815). Test results on individual 
_ pipes” after: check test failures are 
not. given. ‘Ninety-six. pipes were 


| marked for. special hydro under. 
_. DC-6130 during the May 15 inven- 
tory: (App’s Exh. B-3). Results of 
tests ou these pipes. are not shown . 


| by the record. , 


‘The origin of the practice or con- 
ducting special hydrostatic tests has _ 
~~ ‘been eee: above in..connection 


with the. claims: on. DC-6000: and 


will not be repeated here. Suffice it 


to say that the evidence establishes 
— that Cen- Vi-Ro in the early. stages 


of production. joined in initiating © 
the practice to. prove the compe-_ 


_ tence of otherwise doubtful pipes, 
that Cen- Vi- Ro personnel at times 
marked pipes for special lydro- 
static tests,?#° that Cen-Vi-Ro rec- 
: ognized that pipes selected for spe- 
cial hydrostatic tests were of ques- 
_tionable acceptability in its letters 


requesting reduction or elimination — 
. of the soak period for special hydro | 
‘pipes under DC-6000 and that the 


45.3 percent rate of failures for spe- 
celal hydro pipe would appear to 


_. vindicate the Bureau’s judgment as 
to the competence of a substantial | 


| portion of pipes selected for special 
hydros. Cen-Vi-Ro repeatedly pro- 
_. tested.-or ally the number of pipes 
| selected. for special hydro and the 
Bureau was clearly aware that 


Cen-Vi-Ro regarded. many of the. 
epeae hydrostatic tests AS eXCeS-- 


280 The Summary of ‘Hydrostatic Testing 
(Exh. 818) indicates 33 pipes were tested for 
CVvR Quality. Control of which 12 falled the 

seat 
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sive and. unnecessar ‘y, ee _ 
the majority of these oral protests — 
appear to have been confined to | 
DC-6000 pipes, under the circum- 


stances we conclude: that. they. were 
sufficient to preserve Cen- Vi-Ro’s 


claim to be compensated for any on 
tests shown to be unreasonable un- 


der the instant contract. | oa: 
Cen-Vi-Ro manufactured 25 416 


RCP. pipes, exclusive of 8-foot — 


lengths, under DC-6130 of. which. 


5,802 were downgraded on. the ba- | 
sis of hydrostatic tests.2** Of these, 
4,959 were in classes A100 and B100.- | 
and 69 were In class C125, Cen- Vie" : 
Ro has not even alleged. that hydro- a 
static tests on these pipes were im-. 

The Board 


properly .conducted. 
finds. that .Cen-Vi- Ro experienced 


- great difficulty in. manufacturing — 


high-head RCP pipes which. ‘would. 


successfully pass: hydr ostatic tests. 7 
Cen-V1i-Ro subcontr acted. manufac-. . 


ture of a substantial quantity of 


high- head . 27-inch RCP pipes | to. 7 . 
Gifford-Hill- American (note 299.7 
supra). The evidence does not Te- 2 


flect that Cen-Vi-Ro’s difficulties’ ins, . 
this respect can be- attr ibuted t to ac ~ 
tions of the Bureau, oo. ie 
Cen-Vi-Ro asserts - that. the re . 
sults of special hydrostatic tests’ on: 


‘pipes with longitudinal cracks, cir- 
cumferentially cracked spigots and —~ 
broken or cracked bells | are dis- 


torted by» me Bureaw’ Ss. refusal to i. = 


281 L Exh. 818. In. ‘addition, ae least 950 os 


pipes were utilized at a Jower head than. for ; 
which the pipes. were accepted because: of ‘the: .- 
lack of accepted pipes of the. proper size and 


class required by the laying contractor (In- 


- spectors Daily Reports, dated August’ 1 17 and 


September 1; 1965, Wxh. 100). 


adequate.» 


a ee _APPEALS oF CEN-VI-RO. OF | 
ee oe i : | | February 7, 1973 7 


Fie ‘repairs: ~: permitted by. the 
- Manual to be accomplished prior 


to: testing. 282 The contracting: officer 


found: that’ in ‘general repairable 
; ‘imperfections with the exception of 


= longitudinal and: circumferential 
-eracks: were. allow ed' to be repaired 


prior to: testing.”* 233 He determined 
that the reason repairs. on pipes 


with longitudinal and cireumferen- 
tial cracks were not allowed prior 


to testing ‘was concern that the re- 


> pair. might enable the pipes:to pass 
the. hydrostatic tests and yet. con- 
~ .ceal a-serious structural weakness. 
- - We. find that’ the. ‘evidence tully 
ae supports. the above: finding of the 


: contracting officer as to. the. reason 
for the refusal. to. eeu repairs 


| - aes to testing. - 


_ Although. the. eee Ss concern 


as to the adequacy: of repairs to 


longitudinal and circumferential 


cracks is understandable, repairs. 
| permissible under the contract could — 


~ not properly be refused upon the 
ground the repairs might not be 
' The -Concrete. Manual 
provides for hydrostati¢ tests on 
each pipe upon which major repairs 
have been accomplished and for 
- tests on occasional... ‘pipes having 
Jesser- repairs (Sec. 187, par. (h)) 
for the obvious | purpose of testing 


P a 282 Wxh. “ik, p. c-3.. In a qmemorandum, | 
a dated May 13, 1966. (Cen- Vi-Ro Correspond-" 


ence), _Mr.. Herrera asserted that the practice 


of requiring special hydros prior to repairs — 
owas even abused by Cen- ‘Vi -Ro personnel due 


to: inefficiency. 
233° Par, 5S; ‘Findings: of Pact. Since the con- 


tracting officer had already determined that 
.. the Concrete Manual. was not applicable and 


that-the only repairs. permitted by the contract 
“were to air holes in bell surfaces, the meaning 
. of “repairable imperfections” in this context 


is not clear. 


‘TEXAS, INC. hak 


the efficacy of. thé repairs. Tn’ thie © 
nature of a jury verdict we have de- 
termined that 15 of the 51 pipes 
subjected to special hydrostatic tests 
for longitudinal cracks would. have 
passed the test'and would have been _ 
acceptable } pipes if repairs had been 


permitted prior to testing. Thenum- | 
ber of special. hydrostatic tests for | 


circunferentially cracked © spigots oe 
and broken or cracked bells ‘i is not 
‘shown. by the record. In view there-- 
of and since Cen-Vi-Ro has not — 
proved its assertion that it re- 


peatedly demonstrated that such de-- 
fects could be successfully repaired, 


we conclude that the distortion of - i 
test results alleged by. Cen-Vi- Ro 
has not been demonstrated. As. EOS 38 


pipes which passed the test, the » 
Bureau concluded that. the defects 


were minor and accepted the pipes — 


without repairs. Forty-eight of the 
pipes tested for longitudinal cracks — 


and eight tested for circumferential . 
racks (apparently in the barrel) 


passed the test (Exh. 81T).- | 
The only repairs permitted rs 


to testing under the memorandiim BPs 
of May 24, 1965, were to grout leak- — 
age at seams provided no cracks — 


were evident after all defective con- | 
crete. was removed and drummy 


areas of poor consolidation pro- — 
vided the drummy concrete could be 
removed by “shallow excavation.” 
Shallow excavation as we have 
found was defined as between one- 
fourth and one inch in depth. The ~ 
record reflects that Cen-Vi-Ro was 
_ permitted to repair with epoxy sand 
mortar approximately 247 pipes at 
the laying site nevang dramimy ey 


7 _ pockets or. 


DECISIONS. OF THE 


170 


areas which were Spinney — | 
these pipes were repaired prior to 
_testing.. 


| the form seam (Exh: 89). These 
pipes’ were accepted without hydr O- 


_ static testing. There were 11 special - 
hydre ostatic test failur es for form 


| seams out of 40 tested (Exh.. 81T). 
a However, ther e were only. four pipes 


= finally . rejected. for’: form ‘seams 


(Exh. 81Q). There were sey en fail- 


rock pockets out of 19 tested (Exh. 
_81T). The record does not. reveal 
the number of final rejects for rock 


: pockets or unconsolidated areas, 
- Since failures were listed under the 
“condition under which | the pipe 


| failed irrespective of the reason for 
_the -test, 


_eertainty that form seams, rock 
unconsolidated _ areas” 


were: the. reasons. for. these. tests. 


i _Even, if. all of these. pipes: were re- 
| paired prior to testing, it would ac-_ 
count for only 59. of- the 91 repair - 


-tests. Cen-Vi-Ro - concedes: 
Mecessary. | : 
There were 23 special ie catatie 


wer e 


tee failures for: slump cracks 234 


out of 138 tested, seven test failures 
for. impact Garage out of 15 tested, 
34 test failures “for: miscellaneous 

. reasons (which includes. fallouts, 
bad interiors and. cracked or pulled 

_ spigots). out.of. 97 tested and «72 


_pipes downgraded. asa result.of, spe- 


cial hydrostatic tests (Exh., lL). 


The caveat. that: the. listed. defects - 
are not. necessarily : the reasons for 
nthe Be 18 BC. applicable ¢ to ‘these 








Ped? 
. can 


— 28 Slump, ‘eracks. are. apparently. eaused. by 


- x concrete’ Slumping away: from the form, but 
“not: sufficiently to. cause:a, fallout. :Lhirty-nine 
. final , rejects, are. Sn a % ump cracks : 


*{Bxh- 81Q). 


‘DEPARTMENT. OF 


it. cannot: be stated. with | 
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failur es, Phos: is no ‘evdeies that 


However, since: the. memo-. | 
randum of: May. 94, 1965, only. per- — 


mitted. repairs of grout leakage at 
form. seams. and: drummy. areas..of © 
shallow excavation. pr jor to testing, - 

-we-conclude that it. 1s unlikely that 
these pipes. were repaired... 
 yres | for. ‘unconsolidated -areas..or . 


-Cen—Vi-Ro’scomplaint at pipes. 


were rejected without. regard to. lot — 
test results is simply an. ebiection to 


the criteria used. by the Bureau:in 


selecting. pipes: for special hydro- > 
statictests. We have detailed in con- — 
nection with: the.claims: on DC-6000 | 
-actions and: statements of Bureau 
representatives indi¢ative of a de- — 
sire for.a maximum: amount.of | 
hydrostatic testing. We find that es- 
sentially the sarne attitude prevailed — 
-on- RCP pipes under DC-6130, The 
‘Government asserts that ‘special | 
hydro. pipe: contained. obvious de- 
‘fects and: that the pipes: were not — 
representative: of the lot from which _ 
the pipes-were drawn. The position ‘ 
“Is. supported,: 
Thomas’: 


in “part, by!) Mr. : 


factorily repaired, However, : it. 


testimony “that: special 
hydro pipes had ‘obvious defects or — 
---were to test: the efficacy of repairs 

» (Tr.:1398, 1408): He also indicated — 
that speciat ‘hydros ‘were ‘required 
because. the Bureaw ‘questioned the 
_ seriousness of the defect.and to,have — 
~ another means of judging theextent 
“of the defect: (Tr. 14 00, 451, 1512). 
‘There is;: of ¢ourse; no: doubt: that 
_ pipes with defects normally. repair - 
3 able’ in “accordance” with’ ‘the’ Con- 
“crete. Manual could properly. be-re- 
“jected until’ ‘the. defects ‘were’ satis-. 


the extent - the: 


. rine appear to be equally clear 
that the question of whether a par- 
‘ticular defect was repairable was a 


by visual examination and that. to 
‘Bureau — utilized 
hydrostatic tests as a substitute: for 
such judgment, it required tests not 


contemplated by the contract. An- 
-example is the. requirement that. 
- pipes with circumferential cracks be. © 0 
tested before repairs to determine « : Be 
— f crack extends through the pipe -. 
“wall.” (Memorandum of May 24, 
1965, Exh. 5N, p. 17.): The evidence < | 
does not support the Government’s - rie teed of each size and ‘class . 
contention that’ all pipes subjected — i Pe. brough. the Coneréte Man- -. 
"ip special hydrostatic: tésts’. con * ual, it also provided for hydrostatic “6. 


ic tained defects. sufficient to warr ant : 


their rejection. 


~The Government. oak: not deni 


| that selection of: the lot: test ‘sample sentative units of cracked but im. 


¢ November of 1965. The Government ener bia! ee Nr ng a — 
does deny that the most questionable * a 4 or the cost. of con- 
a te | ahs ee eee ucting 881 hydrostatic: tests” Te- 
“pipes were selected as’ the test — _ 
ferred to as special hydros, which |» 
were allegedly not required by the 


7 cont t. 
-- where one of the apparently most - Sa 


: questionable pipes: xvas chosen’ for -:: 


-.-the test sample. Other than clear in- . were 517 special hydrostatic tests. 


dications that one of the best pipes “The, Government. contends — that 
- was not chosen for testing and other 
| -Franklin’s: ‘testimony 
that: the lot: test ‘sample was: arbi- 
trarily. selected, apparently from. 
= a visual. examination, ‘of all. _pipes in. 
i the lot, the record does not show the : 
-.. Manner in. which. the: Bureau se- - 
«lected the test sample: Mr. Frankli in: -. 
“admitted that if the blind, selection . 
method resulted-in: choosing an ob- 
“viously defective pipe, a different: 


owas not: truly -random .‘ until 


. sample. We have found one instance - 


involving large. diameter pipes 


: than: Mr. 


OF CEIN-VI-RO OF TEXAS, INC. 
‘February y. +1978 = | 


in 


- pipe. would: be. Sat for the test. soe 
This was an obvious benefit to Cen- _ 
- Vi= Ro, 
“judgment matter to ‘be determined ~ 


Although the Bureau’s ie 


sample selection method. prior: to — 
November of 1965 may have re- 
+ sulted. in additional lot test failures - 
~ ahd, consequently,.more.check tests, 
Wwe es no' basis ‘for determining. a 
that this was so for any par ticular . 


poe of eDIDet 
Decision. 


“The contr act: r nequired hivainosttte . 


: tests on one percent but not less than 


tests on each pipe unit’ upon which | 7 
os miajor repairs had been effected, for 

tests of occasional pipes having less- ce 
er repairs and for tests. ‘on repre- 7 


The Fae eee nee ‘there ¥ | 


these tests were permitted. to be per: - 


_ formed at Cen-Vi-Ro’s: option on 
“pipes: which. contained. obvious de- 


fects for which: the pipes could have — 


been rejected or were for the -pur- 
“pose of testing repaired pipes. The <, 
- Government: relies on the 45.3 per- 
cent ‘failure rate of pipes “under- 

going special’ hydros, which we | 
accept as prima facie valid, as proof : 
of substandar dl PP IDe, manufactur ed i 


- DECISIONS 


: | by © Cen- Vit Ro, ‘Cen-Vi-Ro concedes 
that 91 -tésts on repaired. pipes and 


be “35 check tests (tests after failure of 


me lot test:sample). were necessary. 
wo Phe: evidence does not support the 
[s Government’: contention that all 
4 pipes. subjected to special hydro- 


7 static. tests | contained defects suffi- 


cient ‘to justify their rejection or 


ee ‘ that the tests were justified as tests _ 
of repaired areas. In deciding simi- 


~. Jar claims under DC-6000, we have 
aoe concluded that Cen-Vi-Ro’s entitle- 


as ment to compensation may properly | 
oe follow the. results of the tests (note 
183, supra). We find that Cen-V1-. 
os A Roi 1s. entitled to be compensated for 
“the cost. of conducting 283 special 
re hydrostatic tests. : 


As to Cen-Vi- Ro’ S complaint that 


"the. method of: selecting the test 
a _ sample was not random, we note 
that it has been held that a change 
ce in the method of selecting a test 


7 sample did not, entitle the contractor 


oie: a price adj ustment for the cost of. 


-. correcting an. increased amount of 


; 7 a mele jects. 235 


The appeal as to ‘toating criteria” 


a | is sustained as to 283 special hydro- 
_ , static tests and is otherwise denied. 
—S The amount. of the equitable ae )uet 


—_ ment is determined ¢ in fra. 


| Changing Oriteria for Pipe 
| Accep tance . 


oF aoa this. aspect of. its 


_ claims, Cen-Vi-Ro relies on the May 
48 letter, the May 15 inventory and 


“4 the memorandum of May 24, 1965. 
7 Cen- Vi-Ro alleges that 500 previ- 


 835-Temeo, Tae. -ASBCA No. 9558 (April 23, 


ane) Ors BCA par. 4822. 


‘OF THE, DEPARTMENT. OF THE INTERIOR 


180 LD. 


: ously rejected pipes were wititaately: | 
accepted? Although not. Specifi-” 
~ cally stated, the elainis as is the siml-__ 
_lar:claim under DC-6000, is found- — 
~ed upon the contention that accep- : 
“ance of pipes ‘after. May 18, 1965,. 
was based upon — amore - stringent - 
specifications. Shae —— 


The Gorennienk ¢ oe Hee ion & 


that: pipe acceptance eriteria. were 
changed. Indeed, the contracting of- 
ficer: found: that: criteria for ‘pipe | 
acceptance. were changed and that — 
more stringent pipe acceptance cri- 
teria were applied after May: 18). & 
1965, than previously (Pars. 61 and: 
62, Findings of Fact). However, he 
: detare nad that: no compensable | 
change resulted in that the Bureau _ 
prior to May 18, 1965, had accepted 


pipes: not méoting: specification re- 
quirements.?37 He also found that — 


the Bureau waived or relaxed spec- 
ification requirements prior to May 
‘18, 1965 , accepted pipes not comply- 


ing with specification requirements 
alter May 13, 1965, and. that the - 


May 13 letter was to Cen-Vi- Ro’s 
_ benefit since the quality of the pipes fae 
improved thereafter, = 7 
- The evidence reflects that. 3, 385 


RCP pipes produced under DCG. - 
6130 were accepted prior to May 15, 


1965 (Analysis of the State of RCP. ve 


Production Just Prior to Bureau’s 


236 A “fier,” dated: Nowe pee 29, 1965: (Exp. ‘ 


28), issued by Cen- Vi-Ro advertising the sale - 


of reject pipe, contains a total of .1, 274, RCP 
pipes, 18. thr ough 27 inches in diameter. Since. 


there were a total of 1,078 final rejects of ” 
these sizes of. pipes, it ‘is evident. that a mini- © 


mum of 196 pipes which were rejected. at that 
time must have been subsequently accepted. ey 
| 237'The stated reason for: this action was” 


‘Bureau. recognition that some time would. — 


necessarily elapse hefore vipes of consistent 
quality were produced on 3. ae basis. 


a) ae Ae . APPEALS: oF’ ‘CEN-VI-LRO OF TEXAS, “INC. 
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. “ay 18 ae ry Exh, 188,.p. 3) 


The record does not: establish: that. 
any of these pipes did not comply: - 
cs with. specifications. The record also = 
does not support. the finding that the. | 
“434 ‘Bureau. waived specification require- = 
. 3 “ments under DC-6180 ae to May 
ae 1965. 
The Pires adaed cen | 
| in ‘issuing the May 13 letter and 
similar directives during the period - 
April 30. to. and including May 24, 
1965, was to. limit repairs and. im-- 
"prove the quality. of the pipe. We _ 
ts have. found that the May 13 letter 8 
- restricted repairs to rocky | bells, im-. - 
e pact. damaged bells and longitudi- 
so pal and | 
“which were nor mally repairable In| 
accordance with the Concrete Man- 
ual. Although the restrictions on. 


“circumferential. cracks 


the repair of rocky bells were sub- 


; have. been accepted. — 


| The evidence does éntablish: that 
cue the Bureau waived certain require- - 
-. ments of the specifications after 
|. May 18, 1965.. For example, the’ 
Bureau waived the soak period for’ 
all RCP pipes at Cen- Vi-Ro’s op- — 
> ‘tion after May 19, 1965.7 It also. 
o olseais ut the Bureau did not T re- 


ees 238 There is no evidence that the teductton’ : 

in the. soak period from 3 to 1% hours for °- 

: ‘special: hydro pipe which was in ‘effect for 

. the period December 30, 1964, to. May. 19,1965, . 

2 WAS. applicable to pipes manufactured. under 7 
eral ee | | ee 
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quire pipes exhinune a minor r drip- a 


_ ping to be.retested within one week, 
The Bureau did not require repairs z 
to pipes having drummy or uncon- 
solidatéed areas less than. one-quar- 
. ter inch in depth. In addition, 45 
| NCP pipes with broken pretension 
rods or end anchorage failures _ 
- (Exh. 81V) were accepted. . The © 
“maximum allowable period between. 
wire wrapping of NCP pipe cores ~ 
and. application of mortar encase- 

_ ment: in instances of necessary re-- 

"pairs to secondary . spigot gasket — 


groove was extended from 16 hours 


to one day. (Inspectors Daily Re- — 
ports, dated July 13 and’ 16, 1965 
(Exh. 100). ‘The contracting officer — 
“made no findings.as to the extent of _ 
the savings, if. any, due the Gover n- | 
_IMent.and no evidence. of such sav- 
| . ‘ings was offered at the hearing. | 
Sage sequently relaxed, the other restric- ee Fy 
tions. remained in effect. throughout Hein 
- the remainder of. pipe production. : 
| ‘However, the evidence does not. es- 
_ tablish that any of the pipes finally. — 
reye jected other than those for which 
_ we have sustained the appeal should : 


Decision akse 


The ne: setablishias: and ‘the 


~ ‘Bureau admits that pipe acceptaiice 
3 criteria were changed after May 13, | 


1965, from the criteria prevailing 


prior to that date: It is also’ clear | 
~~ and the Government admits that ac- 
-ceptance criteria’ enforced 
. May 18, 1965, were more stringent — 


after 


than the criteria. prevailing: previ- 


ously. Although. the evidence does - 


not support the Government’ Ss con- : 


tention that non-specification pipes — 
_ Were accepted prior to May 13, 1965, 
. it also does not support Cen- Vic 
---Ro’s assertion. that pipes in addi-- 
tion to those for which we have — 
‘sustained the appeal which should © 
. have been -accepted were rejected. | 
- Cen: Vi- Ro has. uted. to ‘sustain a , 


7 Refer. indicated. 


Petites 
“ which. did not-appear to.be a cost. 
Elimination of: this item had: the 
effect of reducing plant, and equip- 
. ment support:costs to $2.09 per man- 
In ‘computing plant’ and 
| _ equipment. support costs in its ‘claim - 
for: excess testing and:repairs, Cen- . 
- Vi-Ro used: a factor -of 25° percent 
ce of the total of such costs. With meee 


ee hour..: 


| Apeaens of proof. tae it. is. s'entitled *. 
ment support costs for testing equal. 
$. 52 per Tman-hour which we’ accept | 


‘to compensation in. addition to that. | 
as to. which we have. sustained ae 
| as “reasonable. We: have also’ ac-— 


: appeal. 


"The Government has had: ‘ample. 
time to assert and prove. any Claims. 
“for: ‘savings allegedly attributable _ § | 

“to: Specification — waivers” but. has : 
| oa Cen-Vi- Ro’s test. equipment. under 
| DC-6180. was such that two pipes — 

- “criteria, | for pipe acceptance” is were or dinarily tested at. one time. — 

7  “Cen-Vi-Ro alleges that d. crew con-. 

ae ees ‘sisting of one foreman, two laborers | 
po Seda forklift operator could on the 

average test two pipes: every QU a 

. | hours” (Exh. 81K, p. F-7). We ac- 

| cept this fig ure as reasonable. Since - 
proof the principal portion of Cen pe, have sustained the appeal as to _ 


, “983 S ecial hy drostatic tests, the 
it will not: be necessary to deal ex- P y 


: tensively with. its cost presentation. | 


: failed to do so. 


‘The appeal. as. to ‘iti 


denied except to the extent. herein 


| Equitable Adpustriont a : 


sities we have denied: for lack at 


| ~Vi-Ro’s claims under this contract, 


- Based on total man-hours for 


| eis contr acts of 1,097,667 and: total. 


payroll, including taxes and insur- 


. per man- -hour’ (Exh. 81K, p. F-4). 


We reduced: the-total-of an costs | 


($2 2008. 480) by $213,621 represenit- 
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“interest, on investment” which: : 
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deicion ee pis ca equip- a 


. cepted as “reasonable. Cen- Vi-Ro’s: ~~ 
“adder” of $24. per man- -hour for — 
: small tools: ‘and supplies, | oe 


AS was” the case under ‘DC-6000, 


amount due, exclusive of indirect — 


job costs, Is. computed as. aie 
283 - ai ‘man- -hours ° (4 x1). 

$2,784 cost per man- -hour ( $2.024 | 
$24 i $52) = $3, 939, 36. Indirect 


ance of $2,221,728, Cen-Vi-Ro de- job. costs, overhead and profit, a are = 


termined an average man- -hour cost. consi idered in fra. oe 
of $2.024 (xh. 81K, p. F-8). We — | By date 
accepted this figure under DC-6000: of : oe a 
a and-accept it-here. Plant and equip- ee 
_..ment. support costs for: the entire — 
plant: were determined to be $2.29. 


Es “CESS Rejects 


Wel have ‘sustained. the Sores as 


7 t 15 RCP pipes (three 18-inch, two 
- 21-inch, three 24-inch and seven 27- 
inch). which. we have determined — 
. were. improperly rejected for. longi- _ 
tudinal cracks. ..The, 27-inch pipes 
are 16 feet.in length while the bal- — 
-ance are 12. feet long. The 18-inch 
pipes weigh approximately 1.2 tons 
each, the. 21-inch pipes-weigh ap- - 
proximately 1.4 tons each, he 24- 
inch pipes weigh’ approximately 1.6 
‘tons each, and the 27-inch pipes 
weigh approximately 4.4. tons each 


(ish, = dened these weights we z | 


- ing B54 
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| ‘calculate a echt tf tiie. wrong- 
fully rejected pipes as 42 tons. = 


‘In computing this portion of its 
claim, Cen-Vi-Ro subtracted tons of 


“pipe accepted by the Bureau 
(43,458) from total tons. produced 
(48,644) including 42-inch pipes, 


and operated’ on “the- premise that 
50 percent of the difference (2,593 — 


tons) was salvageable pipe (Exh. 
81K, pp. ‘F-26 to F-30). Labor costs 


- to produce this tonnage were com- 
puted on the basis of mai- -hours to. © 
batch, spin and: strip which are as- | = ae 
— gerted to be 2 .855 man-hours per itor? 
(Exh. SILK, Pp F-2). This figure ~: | 


as .0432 tons per ton. im pipe which — 
was applied to the: allegedly wrong- | 


oe multiplied, by. the asserted cost of 
fully. rejected. tonnage: times: labor — 
and equipment support costs total- 
24 (labor of $2.024 per hour, : - 
plus adders of $2.29 for plant, $.24 


for small tools and: *. 87 for indirect ct ton. of pipe), which multiplied by. 


the asserted cost of $3.99 per barrel 
“equals $2.91. per ton. Sand usage was 
“computed at 2772 per ton of con-— 
crete (, 2652 per ton of pipe), which 
inultiplied by the asserted cost of 
$2.5 BT equals $.68. Coarse. aggregate | 


— job costs) eet 
ees i computing: ‘its claim: under 
“DE-6000, Cen:Vi-Ro determined 


an average of 2 9.44 man-hours to pro- © 
“dude a ton of pipé which we ac- ~ 
cepted as reasonable. This. figure $9 
oF ‘compares favorably with 2. 317: man- ©. usage was computed at 5394 per 
_ “hours per ton’ developed by the Gov- - 


Ls erninent. based on ‘labor’ hours: ‘as 


shown on submitted payrolls ‘and 


~ total | tonnage produced under both 


“contracts (Exh: 150). Since the two 


| 7 plants» were © sesontially. oper: ated i 


27). ‘peg ‘Applying ‘these wei ghts. ta the 25, 416 18- 


through 27-inch pipes, ..exclusive -of. S-foot 
lengths, produced. by Cen-Vi- Ro (Bxh. 81Q) 


"gives a tetal of ever 61,090 tons of pipes. Since » 
.,Cen-Vi-Ro calculated actual, ‘production ; ‘of only | 


48,644 tons, including 42-inch pipes (Exh. 


81K, p. F+29), it is apparent that the listed — 
weights considerably exceed the actual weights 
of the pipes. Therefore, use of phen weights is: 


fav or able to Cen-Vi i- “Ro. 
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gether, ‘we see no justification, for 


ado pting a different method. for de- 
termining» man-hours ‘to produce 
a ton of pipe for the instant claims. 
We will utilize 2.44 man-hours as. 
the average time required: to. pro- 
duce a ton of pipe. Labor and asso- | 


ciated plant and equipment costs ex- 


‘clusive ‘of indirect: ‘Job: costs, to pro- - 
» duce-a ton of pipe are calculated. as. 
- follows: : $4. 30: ($2. 024 + . a oF 

ies x2 44 $10. Sli ie 7 


ou aterial Costs: 


‘Steel’ usage was. again Sean pated 


$126.56 per ton equals. $5.47 per ton 
(Exh. 81K, p. F-29). Cement usage 
was computed: as .7621 barrels per — 
‘ton of concrete (.7292 barrels per 


ton of concrete (.5161 per ton of 


“pipe) which times the asserted cost: 
of $3.37 per ton-equals $1.74,.Ad- 


ding a five percent factor. for. waste 


material costs total $11. 24 ‘per ton. — 
This. fhoure plus labor-a1id associated | 
seplant and. equipment :costs, . exclu- 

‘sive of indirect job costs, applied to 
. the rejected, tonnage equals $921.90. 
Cen Vi-Ro. allowed .a' credit,.of. $5 
per ton as the estimated cost of re- 
pairs to allegedly wrongfully re-_ 
jected pipes (Exh. 81K, p. F-29). 


DECISIONS 


- a“ 


: We Tee nie estimate as eee 
able. The amount due for wrong- 
. fully rejected pipes, exclusive of 3 in-. 

direct job costs, 1s determined | to be 


($711.90. 


Indire a J 0b ee Over head, 
and Projit :- 


OF. THE. ‘DEPARTMENT OF. THE: INTERIOR . 


‘180-Lb. Ph 


Pat 
‘denied. 


“Senor rs Mi ISSEN, Ml eniiber ; 


Pe age cCONCUR: | Ae | 
Wurst E. MoGnaw, ¢ 6 hasirmain. 


| ‘ Seomion P, Koman, Mt ember. gies 


ae ae pointed out in spunection ath Py, oie ae 
‘the claims on DC-6000, Cen-Vi-Ro 


has not been precise as to the costs = 
included in indirect job costs. Con- . oe 

— tract DC-6130 contains an “Extras” - 
clause identical to that quoted from | 
DC-6000 (note 201, supra). Ac- 
cordingly, we decline: to accept the. 
— ¢laim. for. indirect. job costs as sub-_ 
mitted. We have sustained the. ap- 


| peal as follows: 


~ FWixcess” testing: eee 





. Wrongfully Rejected Pipes 711.90 [ 
$4,651.26 | 


aus 15 percent’ to the above 
figure results | in a total of $5,348.95. 


- Because of the provision of the “Ex- 
clause, no additional allow-_ 
~ ance for overhead and profit. is - 
previously. 
stated, Cen-Vi-Ro has. not. estab- 


> lished entitlement to interest « on. the ‘ 
| -.- ¢lasses of pipe is as follows: 


tras” 


“proper. ‘For reasons. 


_ amount awarded... 
| Conclusion : | i 
~The claims ar ‘to DC-6000 


— $218,180. 83. 


and are : 
denied. | _ 


The appeal as as to DC-6130 is sus- 


| tained in the amount of a 348, 95, 


‘$3. 939. ae . 


“APPENDIX . A 
‘Specifications DC-6 000 


67. Oonevete Pressure Pipe . ‘ 


a. General.—Pipe for the. ague- | 
duct shall be. reinforced-concrete 
| pressure pipe and shall be manufac- 
tured and tested in accordance with 
the pr ovisions of this paragraph. | 
The pipe may be circular or prebed 
as shown on the drawings. a | 

-b. Classes.—Concrete pipe manu- 
_ factured to these specifications shall _ 


be for hydrostatic heads of 25, 50, . 
75,100, and 125 feet measured iG the 


center line of the pipe. Designs are. 
provided for external loadings of 5, 
10, 15, and 20 feet of earth over top | 
__ of pipe, designated A, B, C, and D 
in. Table 1. The typical nomencla- _ 
ture used herein for the various 


A-95= Concrete pressure pipe for | 


Es foot maximum cover and B- foot a 


3 | “maximum head. 
are sustained in the amount. of — 


otherwise : 


_ B-50=Concrete pressure pipe for 


-10- foot maximwn cover and 50- moo | 


maximum head. . Bee 
c. Basis of acceptance, Tie ac- 


-ceptability of the pipe shall be de 


“otherwise | “dismissed or a 
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aS ‘ter amined by the. le: of hy dro- 
static pr essure tests applied on units 


of pipe, by pipe joint leakage tests, 


by compressive strength of concrete 
in pipe as determined by: test eyl- 
- inders, and by inspection during 
or after manufacture to détermine | 
a whether the pipe conforms to these : 
; specifications as to design and ¢ tree-. 
dom from defects such as blisters: 
and dr ummy areas or other evidence © 
of excessive segregation of aggre- 
gate. Details of the physical test re- | 
"quirements are ‘Specified * 1 in Sub-_ 
a 7 : each size of pipe shall be the largest 
size the use of which is. practicable 
(1) Reinforced ener —The = oo | 

- inforced ‘concrete. shall consist of 


7 “paragraph é. ts 7 
d. Materials— — 


portland cement, sand and coarse 


AgeTee gate, and water, in which steel _ 
hes been embedded in such a man- > 
ner that the steel and concrete act 


tog rether.. 
( 2) 


with Paragraph. 91. 


and vibrated method shall contain 


- anair -entraining agent: conforming - 
to Par agraph 92. The amount of air- 
_ entraining 2 agent used shall be such 
as will effect aie entrainment of not 
- more than 2 and 14 percent of air, 
by volume, of concrete as discharged _ 
from the mixer.. Calcium chloride 

- shall not be used except as provided . 
in ‘Paragraph 92. Natural-cement,. 
slag cement, pozzolan or: other: ade 
_. mixtures shall not be: added to the - 
concrete .without the. written ve. 


pr eval of-the contracting: officer. 
4). Steel. reinforcement. har 


Cement:  Gemient “ased in’ “ 
eae pipe shall be i m.accor dance. : 
| EC ‘hall be'so graded and proportioned 

(8). Admixtures. — AN concer ate in 
concrete pipe placed by the poured — 
~ will produce a workable, uniform 


forcement. shall consist of stad wire | 


‘conforming to ASTM Designation Le 
A 82; of el bars or rods confor m- 


ing to Federal Le sop QQ-S- 
632, ‘Type 1 or 2, Grade C, or welded _ 
fabric conforming to. ASTM re 
ignation: A185. | = 
(5) A geregate. —Sand and c coar a | 
ageregate for concrete pipe shall be 


‘in ‘accordance with Paragraphs 94 - 
and 95, ,except that other size separa- 


tions and maximum size of coarse: 


agg cregate may. be used. The 1 maxi- 


mum. size of coarse aggregate for 


from the standpoint of satisfactory. 


| placing of the concrete. Sand erad- 
ings as provided in ASTM Desie-. 


nation : C 33 will be permitted when 


= y for a manufacturing proc- 


to. produce uniform, high- 

| quality pipe. — | 
Gs. Conerete.— a 

(1) ‘Mixture. —The ‘aggrepate. 


‘and. ‘thoroughly ‘mixed with such 


proportions of cement and. water as 


and. homogenous concrete mixture 
of such quality that the pipe will 


conform to the test and design re- 


quirements: of these specifications. ‘ 


Batching shall be. by weighing. If. 


concrete materials are. weighed - 


: cumulatively, the cement shall be | 


weighed | before the other ingredi- 
ents. The concrete ingredients shall | 


be mixed in a rotating- or paddle: , 

i type batch mixer or other approved — 
types. The concrete ingredients shall. — 
be mixed for'not less ‘than 1 and wy P 4 


minutes after all the meen exe : 


ie 


| cept the full amount of water, as 
1 Provided, That the 


at 28 days’ age in excess of 4, 500 pounds 
per. square. inch. : 


in the mixer 


mixing time may be redneed if,. 
when determined.i in accor dance with . 

the provisions of Designation 36 of. 
the Sixth. Edition of the Bureau of | 
Reclamation Conerete Manual, the . 


unit. weight of air-free mortar in 
samp es taken from the first and last 


portions of the batch-as discharg ged | 
from the niixer does not vary more — 
than 0.8. percent from the average 
of the twomortar weights, the aver- | 
age. variability for : six” batches ‘does ° 


not exceed ” 0.5. percént, 


consistency is uniform. The con- 


crete, as discharged from the mixer, 
shall be uniform 3 in composition ad 7 
consistency throughout the mixed 
batch, and from batch te batch ex- 
cept. where changes in composition 
7 re required. The 


slump of the concrete, after the con- 


or consistency are 


crete has been deposited but before | 
it has been. consolidated, ‘shall ‘not. 


exceed. 3 inches. 


following ceaurements: are: met: 
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than 2 . 


termined from: 6-. by . 


a. erete. cy; ‘linders.. made. from ,the.. 
Z and ‘the 7 | 


weight of coarse | aggereg ates. “per. 
| oubie’ foot does not. vary more ‘than. 
5.0 percent from'the average. of the — 
two weights. of coarse aggrezates, 
The Government reserves the Tight 
to increase the mixing, time when 
the charging and mixing operations 
— fail ‘to produce a concrete batch — 
3 throughout which the. ingredients 
are uniformly distributed | and the | 


tion 29, 
; formed simultaneously with direct 
oo compaction by a. compacting ham-_ 
ier using the following alternate. 


| E der: fabrication: » 7 
‘The concrete shall have ¢ a, portland. _ 


cement content, of not less than 6. _ 

sacks. (94. pounds each). per. cubic : 
yard.of concrete. The average com-.- 
pressive. strength .of..the. concrete . 
shall be sufficient. to: insure that: the a 


OF THE ae GIRO, 
“ay Bighty. percent ‘of the. test eylin- | 
ders shall have a compressive | strength : 


(b) The av erage ‘strength of any “five 
consecutive tests” shall not be less than 
4140 pounds per square inch at 28 days’ ea 
age. 2 me $- <4 att ' 
i No test egies ‘shall have a. com- 
pressive. strength at 28 days’ age of | LESS - 
2,900 -pounds per square. inch, 


Except. as hereinafter provided, 
the. compressive. strength of test cyl- 
inders at. 28. days’ age shall be de- 
12-inch *con-- 


concrete used in making the. pipe : 


and prepared, cured, and tested. in 
accordance with. Designations 29 to 


33,. inclusive, of the. Sixth Edition. 
of the B ureau of. Reclamation. Con-.. 
crete Manual. Use. of 3- by 6-inch.. 
test. cylinders will be permitted 
when the.capacity. of the testing ma-.. 
chine will not accommodate 6 ihe i 
inch test. cylinders and the maxi- 
mun size aggregate is 1 inch or less: 
Provided, That str ength correction 


. for. igs-of Cylinder nde. EF the — 
concrete consistency is too stiff for 


compaction by rodding or internal _ 
vibration as. described. in Designa- 
external vibration per- 


method will be permitted in. as 


4 


ie ei oe ae a ie a oe rae ok 


-(Q). orn “The ins hall’ ie fe 


of steel made with butt joints ~ 
throughout: and the surfaces of the 
forms. adjacent: to .the pipe.-walls . 

: shall be smooth-and true. All forms - 


- shall-be sufficiently tight with suit- 


re APPEALS: OF CEIN-VI-RO oF TEXAS, ING, 
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= ue gaskets peers at all form z 
__ joints and gates to prevent leakage 
of mortar. The forms shall be braced: 
and sufficiently stiff to withstand — 
: without. detrimental deformation, 
all operations incident to the place-. 
ment. and compacting of concrete. 
within the form. The form and end 
rings” shall be so constructed that. 
_ the pipe when. manufactur ed will 
ae have. circular and eylindr ical inner 
sur faces, and: so. that. they: may be te 
stripped. fr om - “the : ‘pipe without” 
damage to'the pipe or to its'surfaces. 
Forms shall be-cleaned and oiled be-” 
fore. each.,filling. Defective forms, 7 
end rings and gaskets shall: be ade- 


quately “yepaired or discarded. : 


(8): Placement of concrete “the 
| transporting and placing. of con-. 
crete shall be by methods: that will: 


prevent the separation of the con- 
crete materials and the displace- 
ment of reinforcement steel in the 


forms. The placing shall be such as. 
to insure satisfactory bond between: 
the concrete and steel. The concrete’ 
in the pipe shall be placed by cen- 


- trifugally spinning, rolling, vibrat- 


‘ing, by a combination of these, or by 
other. approved methods. For con-_ 


crete pipe that is manufactured by 
the placing and vibrating methods, 


: . the concrete shall be thoroughly . 
Pa consolidated. by. vibration. until it | 
is free from pockets, closes snugly - 


- against all surfaces, and is. in com- 


‘net ‘plete contact athe all. -reinforce-. . 
- ment. Form vibrators, rigidly , be 
tached to the forms by bolting or 

clamping, shall be. adequate. in. Size 
and. of sufficient: frequency to. prop-: 

erly consolidate the volume of. con-. 


cr ete. and chal a. eer ‘in D 7 


good” oper ating condition. Wher e | 
one of the centrifugal spinning — 
methods is utilized, sufficient con- 
-erete shall be. placed. in the forms __ 
during charging oper ations to in-. 
sure pipe ‘of the. specified wall 

| thickness and with a minimum var in. = 
ation in wall thickness and pipe di- _ 
ameter throughout the length ofthe | 

3 pipe. The duration. and speed of | 
spinning shall be sufficient to com- 
pletely ‘distribute: and thor oughly. a 
7 consolidate the concrete and pr O- 
duce ; an even. interior surface. , 


(4) Curing of pipe.—The. pipe 
shall be subjected to any one of the. 


methods of curing described in the 
. following subpar agraphs, or to any 


other method or combination of 


7 methods, as approved, that will give. 


satisfactory results. Adequate fa-_ 


cilities and. space shall be provided 
for all curing operations. The pipe 


shall be cured. until concrete test. 
cylinders made in accordance with . 


Subparagraph ¢.(1) and cured by 
methods comparable to those used to. 


cure the pipe,, have attained. a 
strength of at least 4,000 oe per 
square inch. . 


At. the ee of ‘i ene | 


six cylinders will be made and i 


cured as provided above from one 


_ sing le representative batch of con-— 
crete ‘during each. working. shift. 

_ These cylinders will be tested in — 
‘pairs at appropriate time intervals ee 
during the curing ‘period to estab-: 
lish the duration of curing requir ed 
‘to. produce the. minimum concrete” 


str ‘ength. require ‘ed. After the curing 
method and. period have. been, es 


nike ‘two Pies. from cach 
of. two Teche: during each shift - 
~ will be made and cured as provided. . 
above. One pair of cylinders con- 


_ sisting of one cylinder from each of 
-. two different batches will be tested 


at the end.of the curing period and 
must show the minimum’ curing 


~ strength required in. order to stop 
curing of the pipe. If, for any rea- 


son, the strength of either test cyl-. 
~inder is less than that required, 


7 curing: shall be continued and the 
- remaining pair of cylinders tested 
after sufficient: additional curing to 
insure the minimum curing 
strength requirement, If the second 


pair of test. cylinders does not meet 


the strength — requirement, curing 
shall be continued for such ‘addi- 


tional time, | as determitied neces- 
sary “by. the- contracting officer, to - 
‘curing’ *.. 
strength requirement. All eylinders - 


~ insure“ the — minimum 
will - tested. as scon as possible 


after removal from curing while 


still in the moist condition. : Test — 


cylinders shall be protected from 
- temperatures. below 40° F before, 
during and after curing operations. 


Pipe shall be protected from tem-- 
peratures below 40° F before and - 


- during operations. 


(a) Steam 
after the pipe has. been east, it shall be 
. enclosed within a suitable steam-curing 
chamber or enclosure. that will protect 

the pipe from’ outside ‘drafts and ex- 
cessive loss. of ‘steam.. Enclosures shall 


allow. full: circulation of thoroughly gatu- 

‘rated steam around. the inside and .out-' 
| side of the pipe, and the curing shall. 
3 produce continuously moist surfaces: of 


_ unformed concrete throughout the curing 
£2 process. “The | ambient temperature rise 
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F- per. hour. 


“100° 


cur ing. —TImmediately 


| within the enclosure shall not eed 30° | i 
The’ ambient temperature ie! 


within: the enclosure shall not exceed. 


thereafter, 
brought to 130° ¥ within a period of 2. 


hours and maintained between 180° and 
150° F until the specified: curing strength — 

is attained. ‘The temperature within the — 
-steam-curing chamber shall be thermo- 
statically coutrolled- and temperatures - _ 
-shall be recorded on a continuous re- ~ 
cording chart which shall become the _ 
property of the. Government. Following 
the periods of steam curing, the pipe © ; 

- ghall be protected from. rapid drops: in 

_ temperature which 


pipe. 


(b). Water curing. —Conerete! in 1 pipe | 


‘may be’ water cured. by covering. with. | 

_ water-saturated material or. by a system co 
of -perforated pipes, mechanical. “sprin-. ; 

*: klers, porous hose, or by any other ap- 


préved method which will keep. the ine 

side and outside continuously wet Gunns, 

the specified curing. period. 

Lm ot * oo” F RO, a 
2. Reinforsément.~ ee oe = | 

(a). Circumferential. reinforce- | 

ment.—The circumferential ‘reln- 


forcement shall’ be a single-cage 


circular, double-cage ares or 


elliptical cage as shown in Table 1. 
Elliptical reinforcement will be — 


ermitted for 25- and 50- foot head 


classes only and only in pipe 18 to 
72, inches in diameter, inclusive. All. 
“pipe with a-wall thickness less than — 
BY, 
witha: single- -circular cage: of steel a 
‘and all pipe with wall thicknesses Sie 
of 814 inches and more shall be 
reinforced with two separated cages 
of steel, except that elliptical cages 
will be. accepted as provided above. 
The areas of circumferential rein- 


inches shall -be ‘reinforced 


forcement shown in Table 1 are the: | 


minimum: a requirement for each of hire 


[80 Bee a 


KF within 2. hours after: mixing ; oy 
the temperature, shall be. 


MAY, damage oe —_ 


lar. 0 
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; the a wall thicknesses shown 
in the table. 


In the event the pipe sch pi eae 
turer furnishes pipe with a nomi-— 
nal wall thickness between the wall - 
thicknesses shown in Table 1. for 


that size of: pipe, the minimum re- 


quired steel area for single-cireu- | 
or elliptical cage or for inner 
cage. circular steel shall | 
be computed. as a straight-line vari- 


and: outer c 


ation between the. two. steel areas 
shown in the table for the. corre- 
sponding steel arr ang ement. 


_, Where single- -cage circular rein- 


forcement i is used, it shall be placed 
from 35 to 50 percent: of the wall 


thickness from the j inner. surface: of 


the pipe: Provided, That.the mini- 
mum concrete cover specified below 
shall be maintained.- Where two 
separated _ ccireular: cages of rein-— 


- forcement are used, the inner and 


outer: cages shall be placed. so that — 


the concrete corer, measured radi- 


a Minimum 
cover, apnenee: 


Pipe diameter, 
: inches - 


45 ore eae ae ino, re ae ah 


48 through 60.-------- 3 Land R 
- 63 through 69_-------. ~ BB OD aand 4 
_ 72 ough i eae Tas i eee 





These limits on minimum and 2 
uke cover aré applicable to — 
bs elliptical steel at. the horizontal and — 
vertical axes of the pipe. The -cir-.. 


| cumferential. reinforcement, at.each 


end of the pipe unit shall consist of. 
one complete coil or ring in which 
the end is lapped. or welded as pre-— 
- scribed in Subparagraph (3) below. 
The clear distance of the end coil or 


a boas & - 


ring shall not. be less hen one-half 
| jach. nor more than uss inch from. " 
: the end of. the} pipe unit. nae 


(2) ‘Longitudinal — 
ment. —Each layer of circumferen-. 


tial reinforcement shall be assem- 
bled into a rigid cage supported by 
longitudinal bars which, extend the 
full length of the pipe. The mini- 
‘mum concrete cover for cit -cumfer- 
ential steel given. in Subpar agraph * es 
a above shall also apply to place- - - 
ment of longitudinal bars. except a 
7 that. the longitudinal bars or rods . 
may extend to either or both ends 
of the pipe unit to form supports 
_ for holding the circumferential cage — 
in proper position. Not less an : 
four. longitudinal bars at approxi- 
mately equal spacing shall be pro-. 
_vided for each cage, and: additional 
bars shall be provided as necessary 
so that the circumferential : spacing 
_ between longitudinal bars shall not -. 
. exceed 42 inches in any cage. The | 
ally, over the civeumferential 1 rein- 
“e forcement will be as follows: 


contractor shall also provide such 


| additional longitudinal steel as may 
_ be necessary to prevent the occur- 
Maxima _ 
cover, inches ss 


-. rence of circumferential cracking i in. 

the pipe wall and to provide suffi- 
cient rigidity to the cage. Where the - 
pipe joint. construction requires the — 

use of a bell, the minimum number 
‘of longitudizial bars shall: be pro-— 

“vided in the bell and may be con- 
tinuous bars or spliced to the main 
longitudinal bars. The circum fer- | 
ential bars of each cage shall be | 
~ spaced and supported by welding or 
7 tying each hoop | to the longitudinal - 


bars. ‘Spacer, bars, chairs, or. other - 


methods shall be provided to main-— 


tain the reinforcement cage or cages 


- reinforee- as 
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in proper position within ig oe | 


7 during the placement and consolida- 
— tion of the concrete. The spacer bars 
or chairs may extend to the finished 
| concrete surfaces of the pipe. 


: (3) Laps, welds, and spacing. — 
If the splices are not welded, the | 
reinforcement shall be iabped not. 


less than 9°90 diameters for deformed 


‘bars, and 40 diameters for plain. 


bars or cold-drawn wire. If welded, 


the member at either a welded splice D5 
or intersection shall develop a ten- 


sile ‘strength not. less than 52. 500 


pounds, per square inch. as deters 
mined by weld test specimens. The 
spacing center to center of adj acent 
rings of circumferential reinforce- 


‘ment } in a cage shall not exceed 4 
inches, | 

he Joints — | 

_ (1) Joints, general. _The joint 
assemblies shall be so formed and 
accurately manufactured that when 
the pipes are drawn together in the 
trenches, the pipe shall form a con- 
tinuous watertight conduit with 


smooth and uniform interior sur- — 
face, and shall provide for slight 


movements of any pipe in the pipe- 
line due-to expansion, contraction, 
— settlement, or lateral displacement. 
‘The rubber gasket shall be the sole 
element of the joint depended upon 


to provide watertightness. The ends» 
_ of the pipe rei be in planes. at 
right angles tothe longitudinal cen-— 
‘terline of the pipe, except where ° 


— bevel- end pipe for deflections up to 


5° is specified or indicated for. 
bends. The ends shall be finished to. 
regular smooth surfaces. | The ace 


OF THE DEPARTMENT OF THE. 
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ceptable types. of joints. to be used 
with concrete pies pipe are: | 


‘. at 
wo a mas 


(e) Cones ete bell and spigot with single rae 


rubber gasket (Type R-3) as shown on | 7 | 
‘Drawing No. “oe (20, Dende) or 152 : 
. (40-D-5807 ye | a 


(d) Coner ste bell and Spizot with: single | 


. rubber. gasket (Type R-4) as shown on 


Drawing No. 153 aaa) or, 154 


- (40-D-5809). 


sk ss ; . eo. OR , ae ie 
(4). * rr 
(8) The surfaces of the bell and spigot 


in contact with the gasket, and adjacent 


surfaces that may come in contact with 
the gasket within a joint mov ement range 


of. three-fourths inch, shall be free from 


airholes, chipped or spalled concrete, 
jaitance, or other defects, except that in- 
dividual airholes may be repaired as pro- 
vided in Subparagraph 4. (2). 

‘of * ms * % 

i. Physcial test requirements.— — 
(1) General testing requirements, 
—All pipe units and test cylinders 
for purpose of tests shall be fur- 
nished by the contractor at no cost 
to the Government: Provided, That. 
pipe units which satisfactorily pass — 

testing procedures may be used for 
installation, in pipelines and struc- 
tures. ‘The contractor shall provide 
at his expense adequate equipment, 
and all labor and materials for mak- 


‘ing the tests on pipe units. The 
_ strength of concrete and the accept-_ 
‘ability of pipe will be determined by- 
tests of the ‘compressive strength of 
the concrete used in the pipe as pro- | 
vided i in ‘Subparagraphs e.(1) and 


é. (4), by « examination of the quality, | 


amount, and accuracy. of placement 
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of ihe pitas cement, and by hydro: 


oe static pressure tests. 


Tests on the various pipe sizes, as 
provided above, shall be made on 
pipe manufactured in. each test pe- 
riod of consecutive working days as 
follows: 


(a) Hydrostatic pressure tests on 
1 percent, but not less than one pipe | 


unit, of each size and class of pipe. 
_(b). Hydrostatic joint tests on 
one-half percent, but not less than 


one joint, for each size and class of | 


pipe. 


-manufacturer’s plant, which does 


not exceed a, 24-hour period, due to” 
failure of the plant or equipment. 
‘The length of the test period may be 
reduced at the discretion of the con- 


| . tracting officer if there is a signifi- 


. cant change 1 in the materials used in 
the pipe, in the mix proport tions, or 
-in production procedures or by num- 


~ erous shutdowns of the pipe manu- 
-facturer’s plant. due to failures of 
the plant or equipment. The length 
of the test period may be increased 
at the discretion of the contracting 
officer when results of tests for suc- 


cessive periods indicate that the con- 


tractor’s operations are. productive 
_of uniformly acceptable pipe... - 


In the event’ that a pipe unit fails - 
to withstand the ‘required tests, the ~ 
“contractor ‘shall -have:the right to , 


For the purposes oft testing the 
pipe units, the length of the test. 
period will. be set at the number of 
days the plant. of the pipe manufac- teed | 

- turer is normally operated in.a cal- ~ applied the pipe shall be allowed to 
~ endar week. The test. period will | 


include any shutdown of the pipe | 
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"test two other units Py the pipe se-. 
— lected. by the contracting _ officer 


from the same test period’s run from 
which the original was selected. If 
these two pipe. units successfully 


| pass the test, the remainder of the 
_ pipe in that test period’s run will be 


accepted. If either of these pipe 


- units fail, then the remainder of the 


test period’s run will not be accepted 
until each pipe unit has satisfac-. 
torily passed the tests. 

(2) Hydrostatic test. on. pipe 
units Hydrostatic. tests. on the. 


- pipe units shall be made by applying 
suitable ‘bulkheads at each end: of 


the pipe and filling the pipe w ith. 


water. Before the test pressure is 


stand under’a pressure of 10 pounds - 
“per square inch for at least 3 hours. 


Acceptance hydrostatic tests shall 
be made to 120 percent of the speci- 


fied internal pressure of the pipe 
class for which it is designed. ‘The 

pipe. shall withstand the test pres-_ 
sure prescribed. above for at least 20 


minutes. without cracking and with 


no leakage appearing ‘on. the exte- 
_Tior sur face. Moisture appearing on 
the surface of the pipe in the form. 


of patches, or beads adhering to the - 


-surface will not be considered as — 


leakage. Slow forming .beads of 
water that result in mmor dripping 


which can be proved to seal and dry 
- up within 1 week while under the 
prescribed test pressure will be con- 
. sidered acceptable. 


(3): Hydr ostatic test. of. cies 
g Heke type. joints. Hydrostatic ; 


pressure tests of rubber gasket-type 


joints ‘shale he ides on _ joints a 


sembled of two units of pipe, prop- 


| erly connected. in accordance with. 
_the joint design. Suitable bulkheads. 
may be provided within the pipe 
i, adjacent to and on either side ofthe 
_ jeint, or the manufacturer may bulk- 
head the otiter ends of the two 
joined pipe units and conduct hy- 3 
drostatic tests on both the pipe and 


the pipe joint concurrently. } No mor- 


tar or concrete coatings, filling 198, Or 
| backings shall be’ placed prior to = 
| joint watertightnéss tests. After the © 
“pipe ‘units are ‘fitted’ ‘together with . 
| gaskets” ei neeee 
place, ‘thé watertightness ‘of the 


the - rubber’: gasket or’ 


“joints shall be tested ‘inder’ hydiro- 
- static: heads: of 120. percent of the 


~ pressure for which’ the’ pipe. is de- 
a signed, and there shall ‘be’ no-water 
| leakage through the ‘vubber. gasket si 


| Jo joint. 
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Ts Miscellaneous ‘Requirements. — 

(1) Sizes and permissible varia- 
tions —Variations of the internal 
diameter shall not exceed. plus’ or. 
minus 1.50 percent for pipe ha ving | 
inches, inclusive; 1 percent for pine | 
27 to 36 inches, inclusive; and 0.75. 


an internal ciameter of 12s 


percent for 39-inch inner and 
: larger: Provided, ‘That j in not more 


th an 10 percent of the pipe units OL 


- any one size to be installed in one 
continuous reach of pipeline, up to 
two times the above-listed permis- 


sible variations: will be accepted is; 


such variation does: not extend. more 


the an:one- -fourth of the length of the : 
“pipe unit. Within this distance. the 
net area’ of. the pipe opening shall : 
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: or more than 3 
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ean not be eaieed by more than 4 per. 


cent for: pipe. having internal di- 
ameters of 12 to 36 inches, inélusive, 


stricted’ area shall be gradual and 7 . 
smooth, — - eee ose a 
The wall highness hall not be 


“Tess. than the manufacturer’ snomi- 
nal wall thickness by n more than 5 
percent at ‘any pointe eee 


Co nce ae haa a es or a 
a ¥, fk : Shs, ee ce ‘ F ; Re acoebe ol, ete 


“ay coo * pipe shall ee cy- | 


lindrical interior surfaces and shall. 
be free from fractures, excessive in- 
“terior surface crazing, and. rough-. 
“ness, ‘The interior é 
faces shall’ ‘be’ concentric at any 
“normal cross section of pipe. Pipe — 
manufactured by pouring and vi- 


brating methods within stationary — 


| ‘Inside oe outside forms:shall have — 
smooth glossy surfaces, relatively 
tree From pits and air holes. 


Pipe” manufactur ed by a bribe : 
fugal spinning method shall be free 
from excessive brush marks, that in- 
dicate hard brushing of the interior 
surface for the removal of water and 
| laitance, and which. will markedly = 
affect the water-carrying capacity 
_of the finished pipeline: Float rock 
or other light materials such as clay Se 
balls or rood particles appearing et 
on the inside surface of the pipe will ae 
be cause for rejection: acd ae 
Individual. ‘aly ‘holes: in. gasket a 


bearing - areas of precast- concrete 


pipe: may be filled’ with a hhand- 
placed, stiff, preshrunk. 1:1 mortar 
of cement: ay fine. sand. with -n0- 
other oe than thorough 


‘percent for. pipe hav- ae 
ing internal diameters 39 inches and _ 
larger and the transitions to the re- _ 


and exterior sur- 


eo objectionable. 
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| eae ak Water. ‘Such’ fillings 
shall be kept moist under wet burlap poe 
for at least 48 hours or steam cured — 
as required in, Subpar agraph e.(4) 
(a) fora minimum of 12 hours, All. 
other repairs shall be made in ac-_ 
~ cordance’ with the ‘procedures of 
roe Chapter VII of the Sixth Edition of — 
the Bureau of Reclamation Coner ete ” 


a Manual. 


tn x x : $ os 
= ae oe % 


OR eeecvitnt at andiee. ae 
shall not be stored in the manufac- : 
_- turer’s yard.or at the jobsite for an 

_ extended period of.time under con- » 
_. ditions which would cause injurious. 
a drying. out.of the concrete. When- - 


. ever necessary, in. order to. prevent 7 ree to take known > corrective — 


cracking of. the. concrete. or other 
: effect. Mote: drying, 
_* stored pipe shall be. adequately pro- 


or. otherwise aa ce. the. pipe. No 


Saha ; eee sc BS nae 
a sae . as whee tae sai & ae are 


~ APPENDIX B. 
* Chapter VI, Section 137. 


Bureau of. Reclamation, Concrete, 


. Manual, Sixth Edition... 


Se 43H. Procedure: for. Basar! of 
" & Precast: Concrete Pipe.—(a) -Gen- 
-_ eral.-Repair of precast concrete: 
be Pye DUS: eas not. basically. dit 


dures for such work, | 
closely, these : pr ocedures will result: : 
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ferent froma repair of str uctur ne con- 2 
crete, is discussed separately for 
convenient reference to détail proce- 


If followed . 


in substantial: repairs, and pipe not - 


repaired in accordance with these 


procedures should not be accepted. : 
Most: imper fections i in and dam- 


ea age to precast | concrete pipe, ‘such. 3 
as inadvertent or occasional ; imper- | 
-fections ‘or damage that occurs dur- a 


ing normal operations, ‘can be | 
repaired and the pipe made accept- : 


able. But repairs should not be } ‘per-. 
mitted when. the imperfections or 


damage are the result of continuing 


action to. eliminate the cause of the -. 


imperfections or dam nage. Imper- 


| i. fections. and damage: that. can nor - 
tected by means. of shelter and ap-. | 


. plication of water. The pipe shall | 
a not. be dropped or. subjected to any 
unnecessary jar, impact,. or other 
 treatment'that might crack the shell 


eres be repaired are: 
(1) Rock pockets. ace 
(2) Exposed steel on' the outside ; 


of: any size: pipe and on‘the inside — 
_ of pipe 36 inches or r lar ae in 1 diam 

| eter. a a ee, ae | 
_ pipe-shall be hauled to the site of. 


-. the work. ‘until it has attained . the. 
 -. strength after. full. curing specified. 
in Subpar agraph e.(4) sinless other- 
nee ‘wise. Appr oad ae the contracting 
ve officer. : i ee ee 


“(B) Roughness dine to form. n= jolt . 


Teakage. — 


(4) Broken bells containing cir a 


cumferential reinfor cement. 


(By) Impact damage over ited 


| than 45° of: cireumfer erice except, 
| for spigots.. | . 


(6). Fractures or cracks passing 


through the shell. 


AD. Out-of- round rare ifnc not eee | 


far out. of round that reinfor cement 


steel will, be. exposed. 9 after the re- _ 


7 pair. 


(8). ‘Spatled 2 a6 a on cane 
for ices of rubber: gaskets. liner. 
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(9) . AG holes and ee in 


7 the gasket bearing sur faces of bells. , 


and spigots. 


~ cannot normally be repaired are: 


(1) Spigots or bells that are out. 
of round or are off center to the ex- 
tent that reinforcement would | be « eX- : 


4 posed after the repair, 


(2). Spun pipe out of limits for 
_ diameter because of an excess or 
deficiency of concrete having been 


| placed in the form. 


(3) Porous, unconsolidated spig- 


. ots i in dry-tamped pipe. 


(4) Exposed steel inside of pipe. 


smaller than 36: inches i in diameter, 
_ Repairs should not be permitted 


on pipe damaged by impact. when 

the damaged area covers more than 
_ 45° of the pipe circumference: Also, 

repairs should not be permitted on. 


gasketed spigots if the break is en- 


tirely through the sbell and into or — 
beyond the area:of gasket’ bearing 


- and extends more . chai: “4 - inches 
around the circumfer ence under the 


gasket. Pipe that is imperfect. or 
damaged beyond repair on one end | 
can frequently be cut and the good : 


end used at structure connections. 


(b) Methods of Repair. —Repa ir 
of imperfections in or damage to. 
precast concrete pipe may be made ; 
with hand-placed mortar, pneu- 


matically applied mortar, or con- 
crete, depending upon the severity 
-and location of the imperfection. 
Before preparations are started for 


the repair of any pipe,. except very 
minor repairs, the method of repair 


should be approved by a ‘Gover n- 
a ment mi ic | 
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| “Band Slee mortar should. be : 
used only for making superficial re- 
ae. pairs on’ the outside of pipe, or for | 
‘Imperfections and. nes that | making minor repairs on the inside | | 
of pipe that is too ‘small to permit ae 
application of. pneumatically ap- 
plied mortar (usually | pipe smaller 
than 36 inches in diameter). Pheu- 
oa matically applied mortar should be. | 
used for the repair of all other shal- 
low surface imperfections, such as 
to cover exposed reinforcement steel 
_on the outside of any size pipe and — 
on the interior of pipe 36 inches or 
more in diameter, and to build up. 
spalled shoulders on spigots for 
“support of rubber ‘gaskets. Pneu- 


matically applied mortar should not. 


be used where more than one- -half 


square foot of the area to be re-_ 
paired extends back of reinforce-_ 
ment steel. é 
should be used for the repair of all | 

other imperfections including area 


where more’ than one-half square _ 
foot of the area, extends back-.of re- 
| infor cement steel. | 


-(¢) Pr eparation of Imparféetions - 


for Repair—All visibly unsound or 
imperfect concrete should be re- 


moved before any type of replace- 
ment is made. Where pneumatically — 
applied mortar i is to be used for the 
replacement, unsound materials 


should be removed to any shape with 
beveled edges that will not entrap _ 
rebound. Where hand-applied mor-| 


tar is to be used for the replace- 


ment, the area requiring repair — 
chould’ be chipped. to a depth of not 


less than three-fourths of an inch; | 
the edges of the area should be sharp | 


and squared with the surface, leav-. 


ing no featheredges. Where concrete 3 


~ Preshrunk © concrete _ 


cat . APPEALS 


is to be Hest ae the replacement, 


_. the old concrete should be removed 
toa depth of at Jeast 1 inch back of — 
the first. layer of reinforcement 
steel, even though’ this involves re-~ 
“moval of good concrete. The edges. 
should be:sharp and. squared with 
the surface}: leaving | no feather- 


edges. Keys are not necessary. 


| pleted and the area is acceptably 


shaped for the selected repair meth- 
od, the surface. of old concrete 


should be given a preliminary 


washing to remove all loose material - 
and stone dust. Surfaces within the 


trimmed holes should be kept wet 


for several hour S, preferably. over- 


night, before the repair replace- 
- ment is made. This is best’ done by 


packing the holes or covering the 
area, with several layers of wet bur- 
lap as shown im figures 144, 145, | 
and 146. Immediately before. new 

“= material. is applied, all surfaces of - 
-- the trimmed holes or areas to be 


‘filled should be thoroughly cleaned 
with wet sandblasting, followed by 


washing with an air-water jet to_ 


“remove all foreign material, dried 


~ grout, and any material crushed. 
and embedded in. the surfaces. by 
chisels or other tools during trim- 7 
- ming. ‘Some equipment. for placing ~ 
| pneumatically applied mortar is ef- - 
fective for wet sandblasting. Other 


_ devices such as the air-suction gun 


shown in figure 105 may be used if 


| they will produce acceptable results. 


- Surfaces to which the replacement 
is to bond should be damp but not 
wet when new material 1s applied. | 
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The prepar ed surfaces should bes in- | 


pected. before the repair is made. 


(ad) Hand-Placed. Mortar ~ Re- | 


placement: —For the application of 
hand-placed mortar, 


the ‘pipe’ 
should be turned so that the area 
to be repaired will be upward and 


the new material will rest on con- ; 
_. erete of the pipe. The mortar used 
“As soon as the chipping is com- 


for the replacement should have the 
same proportions and air entrain- 


ment as the mortar used in the mix 


of which the pipe was made. The re-’ 


pair mortar should be preshrunk | 
‘by mixing it to a plastic consistency 
as long in advance of its use as the 
cement will permit. Depending on 
mix, cement, and temperature, the — 
time for preshrinking should range 
from 1 to 2 hours. Trial mixes 


should. be nade’ and aged to deter- — 


mine the longest period of delay 


that the mortar, after rework- 


-ing, will have sufficient plasticity to 


permit application. The mortar 


should be stiff as possible and yet — 
permit good workmanship. It is not — 
intended or expected that this rela- — 
latively stiff, ~ preshrunk — mortar : 
should be applied as. readily. aS Or- 


dinary plaster. | 7 
Immediately prior to aie ; 


of. mortar, the damp surface to 


which the new mortar is to bond 


should be scrubbed thoroughly with 
asmall quantity of mortar, using a 


wire brush. Remaining loose sand 


_ particles should be swept away im- 


mediately before application of the — 
mortar. The mortar should be com-— 


pacted into the surface, taking care 


to secure tight fillmg around the — 
edges, and shaped and’ finished to 


“ 
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oF ca. with: the undamaged 


| surface of. the pipe. 


(e). Pneumatically: Applied Mor- 
tar Replacement.- —For pneumatic . 
application’ of mortar, the pipe 


should be. turned SO that. the area 


requiring repair-is in a near vertical - 
position | so that r ebound will fall 


free and will not be included i in the 


mortar coating should extend 1 foot 


in each direction beyond the limits . 


of the exposed steel. | 
-Pneumatically applied mortar on 
the outside surface of a pipe should 


not be finished other. than to sweep 
off any rebound that would inter- s 
fere with a good membrane coat of — 
_ white- -pig mented sealing compound. 7 
After repair of pipe interior, bells, 
and spigots by means of aynoumnati 2 
cally applied mortar, the surfaces. . 
7 should be trimmed to correct sha; pe, 
care being taken to avoid damage. £0: 
bond. Interior surfaces should be 
Dp nished only by rubbing lightly 
with a damp rag. Bell- and- -spigot.. 


surfaces should Be tooled and. fin- 


for the joint. 


Standard. commercial equipment 


of a. small size commensurate with 


thes small: areas to be treated-is avail-» 


able from several manufacturers. 


| Also, the equipment shown in fig ure 


105 is adaptable for such work. 
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(£) Concrete Replacement—For 
r eplacement repairs made with con- 
crete, the pipe should be turned so. 
that the: area where concrete istobe 
placed will be on. the top ofthe pipe 
for an outside. repair or.on the bot- 
tom of the pipe for an inside repair. — # 
The. pipe should. be in the latter po- — 
- sition for ‘repair of holes completely 
replacement. When. pneumatically | 
~ applied mortar is used to cover ex- 
posed steel on. the. outside surface of F 
a pipe, the coating should be at least 

three- fourths. of an inch thick. A~ 
similar. coating on the inside sur- . 
face should be between one-half and 
thr ee-four ths of an inch thick. The © | 
replacement should. be the same as 
used in the. original | concrete, in- 
eluding the size and amount of sand 
and gravel. and the amount of ce- 


thr ough the. pipe. shell, with the 


pipe lying in a segment of an out- 


side form. Concrete replacement re- 


pairs to bells and spigots should be - . 
cast with the pipe in a vertical posi- 


tion with the area to be: repaired | 


at the top end of the pipe. : 


Proportions of concer ete used for 


ment and alr- -entraining agent. The 


slump_ of the- concrete as: mixed 


should be between D and 3 inches, » 


but the concrete should not. be placed 
‘until the slump has dro pped to zero. 
_ The delay for preshrinking concrete © 


should be as long: as. the concrete will | 
still respond to vibration and a run- 


ning vibrator will sink j into the con-.- 
crete of its own weight. ‘Such pre: 
shrunk, stiff concrete can be molded 
“iby. ample vibration ° inte. an open, 
unformed horizontal: area with little 
od ifficulty. aid will be much less:sub- 
ished to conform to. requir ements 


ject. to. ‘shrinkage than» “or —_ 
concrete... re Ag ee ee 
“Immediately pr ior. nto sacle pre- ie 


shrunk - conerete, the. _prewetted, a 
clean,. damp. surfaces. of: old. con-- 
crete to which the new work is to be 
bonded should be coated withathin 
layer of plastic, mortar ‘similar. ins : 


iy = 


Os mix to thats in ie: concr oe ‘The mor- | 


tar should be worked’ thor oughly 
into the old’ concrete: surface by 


. means of shooting with one of the 


air guns, by brushine or by rubbing 


with the hand encased in 2 rubber | 


~ glove. 
(g) Curing of ne —New re- 


pairs should be covered with 4-ply — 
wet burlap as soon as the burlap can 


be applied without damage to the 


surface. The wet burlap should be 


held in position with boards or 
forms, as shown in figure 146. 


_ Repairs at joints should be cured | 
— for 7 days under continually wet, 


_ burlap in close contact with the re- 
paired surface. On other repairs, 
the wet burlap may be removed at 


the end of the first 24 hours and the . 
surface coated with membrane coat-. 
ing of an approved white-pig- 
mented sealing compound, If the 


surface of the repair is not moist 
when the burlap is removed, moist 


-. curing should be continued for an 
_ additional 24 hours before the seal-— 


ing compound is applied. | 
(bh) Testing Repaired Pipe.— 
- Each. pipe on which major repairs 
* have been made, such as repairs ex- 
tending through the shell thickness 
or large repairs to bells, should be 
_. tested at the service head in order 


to assure that the repair is compe- 


tent. Occasional pipe having lesser 

repairs capable of affecting per- 
formance of the pipe if the repairs 
are not sound should be tested to 


assure the security of such typical — 
lesser repairs. Representative units 
of cracked but unshattered pipe 
should -be tested and, if there is no 
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leakage at 50- foot head oie than : 
sweating, the pipe may be accepted. © - 
for heads of less than 50 feet. Re- 
pairs should be aged for atleast 1° | 


month aiter the apeuned water cur-" 


ing, then inspected to determine. the - 


adequacy of bond before the oe 1s . . 
tested. aa a bee 


_ BISH CONTRACTING COMPANY, 


INC, | 


IBCA-951- 1-72 | eT aes 
| Decided February y 12, 1978 2% 


Contract No. 14.10-7-971-254 


Construction of Roads, Parking aa | 2 | 
Walks, Business Center, South Rim, 


Grand Canyon National Park, Arizona, o ’ 
National Park Service.. ; ee 


Denied. 


Contracts: Construction and Operation: ao 
Modification of Contracts—Contracts: a9 ea 
Burden. of 


Disputes and Remedies: 
Proof—Rules of Practice: 


ee Bo 
Burden of Proof | 


A construction éoitenctan S. claim — 
for an equitable adjustment is de- ~ 
~ nied where the evidence shows that — 


payment for the overlay work ine 


volved in repairing. eroded pave- — 
ment was provided for in an-ac- — 


cepted change order and the appel- 


lant failed to sustain its burden -of © |. 
showing that the straitened | finan- °° 
cial circumstances in which the con- 
tractor was in at the time of the _ 
change order was the result of - 
wrongful action by the contracting 


officer or other Government person- 
administering the contract |. 


: 190 : 
‘ under’ whieh the claim of duress was 
a asserted. > 


APPEARANCES: William Fr Haug, | 
| Attorney at Law, Jennings, Strouss & : 
Salmon, Phoenix, Ariz., for the ap- 


pellant; Ralph 0. Canaday, Department 
Counsel, | _ Denver, “Colo, for 
Government. . 


OPINION BY MR. McGRAW 
INTERIOR BOARD OF 
CONTRAOT APPEALS 


, The appellant, Bish Contracting 
Company, Inc., entered. into a con- 
tract with the National Park Serv- 
ice, under date of May 7, 1970, for 
the construction of roads, parking 


and -walks in the Business Center, 


- South: Rim, Grand Canyon Na- 
tional Park, Arizona. The contract 
- amount, as increased by change or- 
| ders, was $393,372.25. 
7 Resolution of this dispute re- 
- quires the Board to determine the 


effect to be given:to Change Order 


“No. 8..Contending that because of 
~~ economic duress it was coerced into 
accepting the terms of the Change 
‘Order, the appellant seeks to have 
it declared null and void. Appellant 
also requests an equitable adjust- 


ment of $11,730.55 2 under Clause — 


34(a)? of the General Provisions. 


1 Exhibit F. ioxcept as otherwise indicated, 
all references to exhibits are to those con- 

tained in the appeal file. : 
2 Affidavit of Russell Bish, dated July 12, 
1972. This was one of the documents added 
to the existing record at the request of ap- 
-pellant’s counsel, See extensive excerpt there- 
from in Appendix. : 

($84, CHANGE. ORDERS: 
. (9) Additional costs. In ooneormaniee with 


Clause 57, 58 and 10 of these General Provi- 7 
gions the cost of any ‘change ordered in writ- 


ing by ‘the Contracting Officer which. results 
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The ‘Government ! oo “that os 


Change Order No. 3 was issued as a 
result. of arms’ length bargaining 
between the parties and that appel-. | 


lant is bound thereby.-It further as- 
serts that appellant may not prevail 


for lack of having made a timely 


claim for adjustment uuder Clause 


— BT(e)* of the General Provisions. 


in an increase in the contract ‘price will be 


determined by one or the other of the follow- 
ing methods, at the pEseren of the Coptrachins 
Officer : 


“(1) On the basis of a stated lump sum 


price, or other consideration fixed and agreed 
_ upon by negotiation between the. Contracting 


Officer and the Contractor in advance, or if this 
procedure is. impracticable because of the na- 


‘ture of the work or for any other reason. 


*(9) On the basis of the actual - “necessary . 
cost as determined by: the Contracting Officer, 
plus a fixed fee to cover general supervisory 
and office expense and profit. The fixed fee 
shall not exceed fifteen percent of the actual 
necessary costs. The actual necessary cost will 
include all reasonable expenditures for mate- 
rial, labor, and supplies furnished by the Con- - 
tractor and a reasonable allowance for the use 
of his plant and equipment where required, 
but will in no case include any allowance for | 
general superintendence, office expense, or 


other general expense not directly attributable . 


to the extra work. In addition. to the fore: 
going the following will be allowed: the ac-. 
tual payment by the Contractor for work- 
man’s compensation and public liability in- 


‘surance ; performance and payment bonds (if 


any) 3. and all unemployment and other social 
security contributions (if any) made bythe 
Contractor pursuant to Federal or State 
statutes, when such additional payments are 
necessitated by such extra work. 

“An appropriate extension of the working 


time, if such be necessary, also will be fixed 


and agreed ‘upon, and cake in the written 
or der. 4s 


ar x og 
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“(e) If the Contractor intends to assert 
a claim for an equitable adjustment under this 
clause, he must, within 30 days after receipt 
of a written change order * * * submit to the 


‘Contracting Officer a written statement setting 


forth the general nature and monetary extent 
of such claim, unless this period is extended 
by the Government. mae 4 


oS agay 


Complaint. 


- vy otion to Dismiss = 


The come nment has twice. Aeeed 


grounds that appellant is seeking to 
reform Change Order No. 3. By 


Order dated. May 99, 1972, the 
Board denied the motion noting that 
on a motion to dismiss the question 


of the Board’s jurisdiction is deter- 
mained on the basis of appellant’s 
claim and not by the nature of the 


Government’s defense. The Govern- 
ment has renewed its motion to dis- . 


miss in its Memorandum Brief, 


dated August 28,1972. The Board’s 
authority to re and decide the 
validity of certain actions taken 


under a contract and challenged on 
the ground of economic duress is 


considered to be well established by 


settled administrative practice; ° 
the motion is therefore again denied. 
The contract provided for work 
on the “Main Road” portion to be 
delayed until after Labor Day, 1970, 
because of heavy tourist traffic dur- 
ing the summer months.® By letter 
dated September 17, 1970, Mr. 
David O’Kane, the Project Super- 
visor, instructed appellant to 
“Tg|rade, base, [and] prime all 
roads and begin paving by Octo- 
ber 15, weather permitting.” ” The 
actual surfacing began on Octo- 


ber 21 and was completed, except for _ 


the application of the bitummous 
seal coat, on November 17, 1970. The 
Government instructed the appel- 


8 See Air wotioe Bugineer ing Corpor tions: 


ASBCA. No. 15235 (July 13, 1971), 71-2.BCA 

par. 8988 at 41,755 (concurring opinion). — 

- 6Bxhibit G (Addendum No. 1). | 
7Pxhibit ‘A’, attached to. 
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appellant's 
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Jant to delay the pplication of tha” : 
seal coat until warm weather condi- : 


- tions existed in the early summer.® _ 
to. dismiss this appeal on- the © a | 


- During the winter months several ~ 
areas of the unsealed pavement. 
eroded. The areas in question were — 


portions of the main road in front 
of the Administration Building and. 7 
the road in front of Babbitt’s 
Store.° On May 18, 1971, meeting | 
was held between representatives of. 


the National Park Service and the. f 


appellant to discuss the: pavement” ee 
failure. According to a Gover ew . 


summary of the meeting,” 


‘Speer, the subcontractor, indicated — 
his willingness to “overlay anything 2 
‘that the NPS asked” but felt: fee 
should be paid for such additional 

work because the pavement. failure ie 


was not due to “faulty work.” Mr. 
Bish said that the contractor would. 


file a claim if it had to pay for the © 


repair, as the fault was not work- 


manship but conditions. The parties. _ 
discussed probable reasons for the 
pavement failure and agreed to call - 
upon experts to ascertain. defini- _ 


tively. the causes of the erosion. The . 
appellant and its expert concluded * 


that the primary cause of the ero- 
sion was the failure to apply a seal. 
coat immediately after the pavement 
was laid. As the result of a meeting 


with the contractor in May or-early - . 
June of 1971, the. Government de- 


termined that ‘responsibility | for: 


failure ot the payment ei princi- x 


8 Exhibit “i”, Findings of Pact. 

® Exhibit B—1 and Exhibit F, ‘Map. 

10 Bxhibit B-1. ~ a BS” ots. a 

u Affidavit of John B -Hauskins, dated. 
July 11, 1972. The affidavit was added to the 


existing record at the request of appellant's Ses 


counsel. 
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ae pally with Sey aa that the. 
contractor should be compensated 
-.- for required remedial work. 12 A: sec- 
-- ond meeting took place on “approxi-. 


- mately June 9, 1971.” Mr. David 


-. .O’Kane, Mr. Donald Purse, and Mr. 
. . Ed Bleyhl* of the National Park 
F ‘Service met with Mr. Bish in his 
: construction trailer. Appellant says 


: that the “purpose of this visit was 
“to: discuss [the eroded portions] | of 
the pavement +e A whieh * *)9 


-neéded. an additional overlay pav- 
- ing.” According to the Govern- - 
ment, this meeting produced the 
agreement that provided the basis 


| for Change Order No. 3.%° The affi- 
davits of three of the four partici- 


a pants i mn the June 9 meeting have 


; been added to the record by the par- 
_ ties.17 According to Mr. Bish’s aff- 
_. davit,'* Mr. Purse said he was going 


ce to order him (Bish) to do the over- 


a clay paving. and that if he was to be 

-. paid he would have to accept Purse’s 

offer of doing the overlay work at 
the original contract unit prices. Mr. 


- _ Bish states that at the same time he 
was told by Mr. Purse that his only — 
other alternative would be to do the 


- work 2 at his own expense and oO 


Coes 2 Affidavit of Leroy E. danerort, (ohana: 
— ing Officer, 
 davit. and the affidavit of David A. O'Kane, © 


dated: August 4, 1972. This affi- 


. Project Supervisor and Donald A, Purse, Gan 


. - struction Coordinator in the Western Service © 
“-- “Center, were added to the existing record at 


. the request of Government counsel. 


“-. %3Government Brief, p. 8. Affidavits of 
,., Messrs. 


Bish, O'Kane and Purse, notes 2 and 
12; supra, . 

., 44 Outgoing Project Engineer, Construction 
Coordinator and suComns eget Engineer, 
respectively. sf 
16 Note 2, supra. 

‘16. Government Brief, p. 3. 

No affidavit ee been submitted ae Mr. 
: Bleyhi. . 

© As Ore Appenats, 
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~ 


cabiaie a ; daim. The affidavit Further” - 
asserts that Mr. Bish did not have 
the money to complete the overlay. 


paving at his own expense; that this 
fact was known to the Government; 
and that he therefore accepted Mr. 
Purse’s proposal that the contractor | 
perform the repair work at the con- 
tract unit prices, 

In addition to lates that he 
had any knowledge of the contrac- _ 
tor’s financial status at the time of 
the June 9 meeting, Mr. Purse 
states: ae 2 

* * * During the course of the meet- 
ing it was agreed that the work required 


would be accomplished at the contract 


unit prices for the three elements of work 
involved. The Contractor appeared to ac- 
cept the agreed prices readily and 


' seemed satisfied that the overlay work 


would be done on that basis. I did not 
at any time tell Mr. Bish that he would 


be directed to do the overlay work at 


his: expense if pe id not agree to con- | 


‘tract unit prices. 


Mr. O’Kane’s affidavit gives the 
following: account of what rane 
pired : | : 
* * & during the course of this meet- 
ng Mr, Purse asked Mr. Bish to do the. 
haviite overlay at the contract price in- 
asmuch as the Government had paid for 
a pavement which had failed for rea- 
sons not necessarily the fault of the prime 
contractor. * * * Myr. Bish very Tre- 
luctantly agreed to accept the. contract 


bid price for paving after conferring by 


phone with sub-contractor Speer, stat- 


-ing he would lose money on the opera- — 
- tion and felt himself caught in a situa- 


20 


tion primarily caused by the weather. 
Mr. O’Kane also states that Mr. 
Bish “may also have mentioned he — 


18 Note 12, supra. 
“0 Note 12, supra. 
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* pill be inet uaa by liqui-. 
dated damages if he did not receive — 
relief from “the. U.S: Forest. Serv- 


ice? under a contract requiring 


work in ‘Pennsylvania. 

Also on June 9, 1971, Mr. Bish 
wrote to the contracting officer con- 
firming his “commitment to’. per- 
form. the} additional work at the 
original contract unit prices.” 2 
_ Change Order No. 3 was issued 
on June 14, 1971, and accepted by 


the appellant on June 16, 1971.7? It. 
the _ 


incorporated substantially 
terms of appellant’s June 9 letter. 


It provided for a net increase of 


$13,740 and 20 additional calendar 
days (to August 22, 1971) to com- 

plete the work. . 
— On August 31, 1971, appellant for 

the first time objected to Change 
Order No. 8, which had been issued 
six weeks before. Mr. Bish wrote 
the contracting officer in part as 
follows: _ | 


_ At the time that this change was ne- 
sotiated, we were under extreme pres- 


-gure to resolve the problem of the eroded . 


pavement and to commence work on the 
solution prior to the start of the sum- 
mer rains which would have seriously 
agerevated [sic] the problem. We agreed 
with you to do this added work at the 


- original contract unit prices knowing 
that at best we could only break even: 


financially. It is obvious now that we 
agreed too hastily to your terms for we 


21 Wxhibit B-4. The pe iean were set out as 
follows : 

“600 tons (Hst) Plant Mix @ $20.00/ton= 
' $12,000.. 86 tons (Est) 85-100 Asphalt 
' @ $35.00/ton=$1,260.” In this letter the 


contractor also said that if required, a tack 


coat could be applied ‘‘at the contract unit 
_ price for Seal Coat, namely $100. 00/ton.” 
Be Exhibit F. 


- BISH ‘CONTRACTING COMPANY, INC. 
ee February 12, 1973. oe 4 


ms, 


t 5 


PS 2 


lost nearly wate 00, “doing this, added 


work, 


Referring to hak ne Geese | 
as extenuating circumstances, the © 


contractor asserts that the Change... 
Order should be renegotiated. 


On December 16, 1971, the cons ) 
tracting officer Pesan a “final deter- | 


mination and finding of fact’? is 
which he rejected appellant’s claim. 
The finding states: 


All of the facts now evident: as ‘to the. 


causes and responsibility for the paving | 
failure were known to both par ties. prior, 
to signing the change order. It: had: peen 
mutually agreed to on the site during © 


a meeting between the Contracting Of 
cer and the. Contractor with the advice. . 


and assistance of interested: parties on 
both sides. The prices used were those. 


bid by the Contractor for the original _ ao 


job and at the time seemed equitable to. 
both parties. 


* * Ot 


The contractor sppoaled ‘am the * 


findings and decision by letter dated — 


December 22, 1971.2 The appeal has — 
been sapautied to ithe Board, on ) the : 


record without a hearing. 
Decision | 
The appellant contends thai since 
it was not responsible for the erosion 
which necessitated the work covered — 


by. Change Order No, 8, the ap : 


pellant had no obligation. “to agree. 


23 Hxhibit B—-5. This exhibit and ‘My. Bish’s 
afiidavit of July 12, 1972 (See Appendix) both 
indicate that the “extreme pr essure” resulted 
from. Mr, 


problem of the er oded pavement, 
24. Axhibit A-1. 
25 Wxhibit A-2. 


Bish’s fear that the start of the ._ 
summer rains would seriously aggravate thE ie 


~ DECISIONS OF THE: 


ee 


2 to do the overlay paving at a loss.” 26 


7 ms Appellant also maintains that had 


it known of the. existence of an un- 


dated “inhouse” Findings of Fact,?” 
issued in conjunction with Change . 


-Order- No. 3, it would not have 


cae signed that Change Order. because 


the findings are viewed as establish- 
Ing that the Government was at 
fault for the pavement’s failures.2* 


The findings contain the eHow Ee, 


statements : 


Numerous saianies and . cores were 


‘DEPARTMENT oF THE INTERIOR. i 
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7 sponsibility a “fOr. the pavement — 
‘failures. Except for Mr. Bish’s: af-. | 


‘fidavit *° there is nothing in the 


record to indicate that appellant’s — 
motivation — in signing Change - 
Order No. 3 stemmed from a mis- 


taken belief as'to where the respon- 


- taken and tested by Federal Highway _ 


Engineers i in May 1971. Their tests results 


-- verify that the cause of [pavement] fail- 


ure was. emulsification. A private testing 


= ‘company, _ Sergent, Hauskins and Beck- 
_ .- with of Phoenix, was retained by the 
' Contractor to do matching testing and — 


_ their results: generally confirm that of 
the FHA: It was generally agreed. by all 


- parties that the pavement would not have | 
_ failed if moisture could have been ex-. 
cluded. from the surface material by the. 
addition of the seal coat. Since this con- 


dition was - not. foreseen, it becomes a 


the Contractor. The Contractor has of- 
fered to do the: work for a- price con- 
sidered acceptable and without increas- 


ing the Unit Prices bid on the original 
, contract to cover his extra move-in move- | 


out costs and it would be impractical 


ae for. another to furnish the manpower and 


be equipment tio’ accomplish the work for the 
a ‘same or a. lesser price, * * * : 
: The work should be accomplished very 
| -quickly as the summer rains are. due to 
start within a month, 


: This ‘document indicates that. ‘the 


‘Goremnriont, recognizes some re- 


oes Ageelluats Brief, Dp. 12. 
ay Bxhibit F. A copy of the “inhowise” find- 


- ings: was not furnished to the appellant or its - 


counsel until September 5, 1972. 
28 Affidavit of Mr. Bish, dated. Septaibes 11, 


1972. (Exhibit No. 2 to the Special Reply — 


Memorandum of appellant.) 


sibility lay for the failure of the 


pavement. The fact that appellant's 


work was not faulty 1 was con- 


firmed prior to the signing of 


Change Order No. 3 by appellant’s 


investigator, John B. Hauskins.*? 


The appellant has failed to show 


that it was prejudiced by the Gov- 


erument’s failure to send it a copy 


of the “inhouse” findings prior to 


a youtual problem of the Government and — 


the time Change Order No. 3 was” 
executed. 

The appellant also argues that its 
agreement to do the overlay paving 
at a loss is evidence of the involun- 
tar iness ot the agreement. 83 Eco- 


28 A cleater recognition of Government re- - 


sponsibility is contained in the affidavit. of 


the contracting officer (Note 12, supra, and — 


accompanying text), In view of this recogni- 


— tion, we have not required the Government to 


furnish the daily. insnection. reports covering 
the period during which the bituminous pav- 
ing was Jaid. While the letter from appellant’s 
counsel of July 17, 1972, indicates that such 
reports would be important to show the ad- 
ver se weather conditions which existed at the 
job site and contributed to the lack of com- 
paction, we note that this was before. appel-. 
lant’s. counsel was furnished a copy of the 


“Inhouse” findings which is viewed as clearly 


establishing Government responsibility for the — 
pavement failures Cigres 27 and 28, supr @)s 
20 Note 28, supra, : 
31 This was the position taken by both the 
Contractor and the Subcontractor in the méet- 
ing with the. Contracting Officer: on May. 13, 
1971 (note 10, supra). 
32 Affidavit of _ Mr. 
supr a). = 
88 Appellant’ 8 Brief, p. 13. “According + the 


Hauskins: “(note a 


Me of August 31, 1971 (Hxhibit B-5), the 


contractor agreed. to do the work eovered : by. 
the change order at the original contract. unit 
prices “knowing that at best we could ony 
break even financially.” 


>. dg91- 


‘nomic duress 3 may not. be. implied, 
. however, merely from the fact that — 
a hard bargain Ay have been : 


made. 84 


| - Another contention advanced. by . 
the appellant is that the. circum-— 
stances attending the negotiations — 


of Change Order No. 8 constituted 
coercion on the part of the Govern- 


ae ment. The circumstances identified 


by the. appellant. as constituting 

such coercion were: (1) the Govern- 
atte knowledge that at the time 
of the negotiation the appellant was 
not in a cash position; (2) the pres- 


sure on appellant to commence 


‘work on the project prior to the 
start of the summer rains; and (3) 
the dilemma confronting the appel- 


lant in having to choose between © 
consenting to do the overlay work. — 


at contract unit prices or financing 
such work entirely from its own 


funds and thereafter submitting a. 


claim. As we have previously 
noted, appellant registered no dis- 
| entietction with the- ‘terms. of 
Change Order No. 3 until six weeks 


after its execution,®* when the work 
was completed. Undisputed is the | 
-. contracting officer’s sworn statement: 


that he “inquired of Mr. Bish as to 


whether or not the contract unit. 


"prices ‘were acceptable to him and 


gave him ample opportunity to 


quote. different prices * * *” but 
that Mr. 
himself of such opportunity.’ ” 3T: 


2 Airoraft Wesaplates: é Mtg. Go., The. Y. . 


United States, 174 Ct. CL 886, 896 pea 
86 Appellant’s Brief, pp. 13-15. 
38. Axhibit Bo. 


supra). 


_ ‘BIH ‘CONTRACTING. ‘COMPANY, . INC. 
February 1 12, 1978 - 


Bish “declined to. avail 


87. Affidavit of aa HB. Marevott (note 12, 7 


The: affidavits of ie artes bo the 2 : 


: J une 9 meeting presenta conflict as 


to. whether appellant was reluctant 


to accept Change Order No. 3. They a 
show clearly, however, that the fi- 
nancial position in which appellant ag 
found itself at the time of the nego- _ 
tiations was not caused by the Na- fae 
tional Park Service. Even if appel- - 
~ lant had conclusively established its 
reluctance, this of. itself i is not the a 
equivalent of duress or business 


compulsion. There must, in. addi- 


tion, be proof of acts on the part of 
the Government to which the appel- a 

. lant’s: difficulties are attributable.3$ a 
Here, no such showing has. been. - 
_tmade. While we do not question that 


the appellant was in straitened cir- - 
cumstances at the time . Change i 
Order No. 3 was negotiated,% the 


case is considered to be governed i in i 
_ this respect by the recent holding i in 


LaCrosse Garment Mfg. Co. Vv. a 
United States, 1938 Ct. Cl. 168 = 


85 See ioral Corporation Y¥. ‘United States, | 
198 Ct. Cl. 478, 481-482 aa TO) in oo the 
Court stated : 


Tn discussing the jaw on aes. we ‘feel a 


that FPruhauf Southwest Garment Co. v. United . 


States, 126 Ct. Cl. 51, 111-F. Supp. 945 (1953), 


even though it deals with a subsequent modifi- ve 


cation, is the clearest presentation of the posi: ~ 
tion of this court. In that case, 126 Ct. Cl. at 
62, 111 F. Supp. at 951, “we stated in respect 


to economic duress or. business | oman . 
‘that: - 


ee SS In or der to substantiate the silegs 
tion of economic duress or business compulsion, 7 
the plaintiff must go beyond the mere showing 


of a reluctance to accept and of financial. em- 


barrassment, There must be a showing of. acts : 
on the part of the defendant which produced 
these two factors. The assertion of duress must 


“be proven ‘to. have been the result of the -de- : 
 fendant’s. conduct and not by the plaintift’s _ 


necessities.’ ”’ 
8 See Appendix. 


“DECISIONS OF THE ‘DEPARTMENT OF. THE “INTERIOR: 


oe (1970), in which at: “page 77 the 


ee ue Court states: 


ee es A party induced by the wait of | 
_. money, to. which the defendant has not 
Ss “contributed, to accept a lesser sum than 

he claims is due is not under legally. 


recognized economic coercion or duress. 


_ Some wrongful conduct must be shown to. 
. shift to defendant the responsibility for — 


. Dargains made by plaintiff jeder the 


Stress of financial necessity. * 


“We are unable to find that the ap- 


 pellant has sustained its burden of | 


: showing that it accepted Change 
Order No. 3 under duress, The ap- 
peal is therefore denied. 


Wirraaae F. MoGnaw, Chairman. 


te Tt CONCUR: 


\ 


\ SpEncur T. Nissen, Member. 


APPENDIX 


Excerpt fron Affidavit a 
a _ Russell Bish 


see * %* Myr. Purse informed me that he 
/ was willing to pay me to overlay pare 
‘the eroded areas at the original contract 
- unit prices. IL informed him that we could 
. not possibly do that work at the original 
-contract’s price, because it would be im- 
possible to place 450 tons of hot mix re- 

- quired for the overlay at the same unit 
price for which we had originally agreed 


~ to.place more than 3,500 tons under the 


origizial contract. Obviously due to our 
fixed costs and economies of scale, we 


- . eould not place 450 tons at the same price 
_.. that we had agreed to place 3,500 tons of 
. the hot mix. Mr. Purse then informed me 

'. ‘that he was going to order me to do the 


overlay work and that if I was to be 


paid T woot have to accept his offer of . 
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: aiine the overlay. work. ate the: original . 6 
contract unit price. He explained to me 
that my only. other alternative would. be : 

to do the overlay paying at my own ex- — 

pense and thereafter submit a claim. for 
the amount of money I felt I should be _ 
entitled to. I'did not have the money at 


that time to complete the overlay paving 


at my own expense. This fact was well - 


known to Mr. Dave O’Kane who had been 
working with me on this project at the | 


Grand Canyon for over a year. Mr. 


O’Kane and I on numerous. occasions had 
discussed my financial difficulties, due to. 
another project in which I was involved 
with the U.S. Forest Service in Pennsyl- 
vania, and Mr, O’Kane was well aware 
that I did not have a cash position which _ 
would have permitted me to finish the ~ 
contract at my own. expense. Mr. Purse 
asked for an immediate “answer to his 
offer and said that he needed to know 
right away, inasmuch as it was approxi- 
mately 12:30 p.m. and he was catching a 
1:00 o’clock plane. I told him that I would — 
need to talk his offer over with my sub- : 
contractor, Mr. Don Speer of D.C. Speer 
Construction Co. I immediately called 
Mr. Speer on the phone and discussed the 
Government’s offer with him. Mr. Speer 
informed me that he was not in a position 
to finanee the overlay paving and Since 
he did not feel any responsibility for the 
erosion that he could only do the job for 
me for what it would cost him, and that I 
would have to pay the difference. There- 


fore, because I- was not in a financial po- 


sition to complete the project.and pay the 
costs out of my own pocket, I told Mr. 
Purse that I would accept his offer even 
though it. would not be possible to do-the 
work at the original contract price.. That © 


at the time of these . discussions, I was 


under extreme pressure to commence 


“work on the project prior to the start of 


the summer rains, which would have 


further. aggravated the erosion, a fact 


which was known to the Government per- 
sonnel involved. 


Wildlife” 


ad Where» land hae 


: mt ni : “RIMROCK 
"RIMROCK. cAN AL COMPANY. | 
oma: 333° ea - 
“Decided February 14, 1938 


7 nea ‘trot decision (Idaho 3002) of | 


‘Idaho, Land’ ‘Office,’ Bureaw of. Land 
| Management, which rejected : a nig 
7 of-way application, | ey ee 


Affirmed. 


- Rights-of-Way: Generally Rights 
—of—Way.: Act of March. 3, 1891. 


= There is no grant ofa right-of-way under ce 


the: Act of March 3, 1891, as.to withdrawn 
lands without. approval. of the. Secretary. 
of the Interior, who. may, deny. an appli- 


 eation and: ‘approval of maps: ‘filed there- 


under upon reasonable ' grounds; ‘6r' con-- 


dition: approval as:to the location of. ‘the. 


- iniproyements to be. constructed. . 


Administrative » ‘Practice Tish : nade 
Coordination: Act:  Gen-- 
: ‘erally=-Rights-of-Way: ‘Generally-—_ 
_- Rights-of-Way:: : Act. of March: 3, 
2189 1. Withdrawals and Reservations; : 
: Generally: uP 2” 


“béen. withdrawn: ‘for 
state management: ‘As: wildlife: area 


under: the: Kish and: ‘Wildlife, ‘Coordina-. 


tion. , Act, ..the. Bureau. of. Land. Manage- 
-ment. must consider the recommendations 


of the state and of the Bureau of Sport | 
i Fisheries’ and Wildlife to assure. conser- 
vation: Of the fish: and’ wildlife before ap-_ 


. proving .a right-of-way. application under 


the: Act of March’ 3, 1891, .for-a pumping 


| site and irrigation system... 


hey Applications. and Entries: | 


Fish. and . Wildlife. Coordination. Act: 


7 | Generally —Rights—of-Way: General- 


| ee ee ‘Act: of. March: 8, 
~1891 - nee ae re @  odasetp eet 


me Bureai, of ‘Land ‘iahabirhent décision 


which rejected an appHcalion under the | | 


497-456—13——1 a 


‘CANAL ‘COMPANY: 
a ey Ut, 1973 ea. 


te 2° “3 : ee 


rs "Act: of. March: By: 1891; for: a pumping oe | a 


_tion and irrigation system. within a small ; 


“cove of a reservoir withdrawn for a fish 


“and wildlife management area pursuant 7 
-to the ‘Fish: and: “Wildlife Coordination 
- Act. will be sustained: ‘where. it-was: made . 
“in. due. regard. for, the. ‘public interest: in - 


7 managing the area. ‘in. light of that. Act, 


APPEARANCES: James, L. + Morrison, 2 
for appellant. . ee i 


OPINION BY URS. ‘piomp. ; 
"SON, INTERIOR BOARD OF 
LAND: APPEALS eee 


J ames Li ‘Moreisin: ee Ritaroak i 


ae Company has appealed a de- 


cision of-the Idaho Land ‘Office, Bu- 


“Tea of. Land Management, dated ae 
~ September’. 15, 197 0; which. rejected ees 


“a right-of-way: application for: an - . 
irrigation system’ filed: pursuant: to. 
- the Act of March 3, 1891;43 U.S.C. 


$946" (1970). ‘The public land’ over 
‘which the right- of-way is sought‘is. 


ithe $14 NE sec. 35,°T: 5. SyRi4 : : 
“E:, B:M., Idaho. The-SW 14 NEW 
of ‘this: section has been’ withdrawn | 


fora wildlife management ¢ area, and 20h 


-a federal power project. : } 
The: application. for the: right-of - 

way ‘was filed'on' June 6;-1969: It. 

‘stipulated that ‘if it: were’ approved, 


“it: would be’ subject: to'the: applicable Ms 


regulations. : “The ‘application: was | . 


signed by James L, Morrison for 


‘Rimrock: Canal” Company. It was 

ee — signed oe ‘Dolly ad 

vhounas *(Pimbers’ ic siheequeitly | 

signed the: pplication ¢ on” oe 3 
he. sipplicadien ‘mdludlés a pre- 

‘posed water pumping site within the | 

_ withdrawn area and.o on 1 the shore of 


198 


7 ©. J. ‘Strike Resarvoir,. ind nee an 
. ‘irrigation pipeline and ditch right- 
ne _of-way. On August 6, 1969, the — 

Land Office notified. James L, Mor- - 

—-rison that the State of Idaho De-~ 
partment of Fish and Game and the. 
~» Bureau of Sport Fisheries and. 
ie Wildlife, United States Department. 
7 : of the Interior, objected. to the pro- — 
cre posed location of the pumping site 

—-in,a small cove.of. the reservoir be- : 
cause it. might. adversely affect 


waterfowl hunting. The letter stated 


that the Fish and Game Depart- - 
"ment had. no objection to the site if. 
it: were to.be located at. least. 1,000 — 
. . feet.south of. the: proposed location. 

Morrison was invited to discuss any » 


: of. Sport Fisheries and Wildlife and 


the Idaho Department of Fish and 
Game objected to the proposed lo- 
> 4 cation. of the - pamaping ae in. that ze 


‘DECISIONS oe THE ‘DEPARTMENT: OF THE INTERIOR, 


(80 I. D. 


7 auld detrimentally ce the ae 
value. of the cove site for fish’ and 
wildlife. habitat. and recreational , 


purposes. The: decision also held 


that the application was deficient in-- 
that: (1) the proper documents were 
not. filed to evidence. that the Rim- | 
rock Canal Company | was. legally . 
organized asa corporation, associa-_ 
tion, or partnership; (2) evidence — 


from the state was not submitted: _ 
to show that the water. right had — 


“been granted ; (3). Thomas Zim- | 


bers, whose name was in the mutual — 


~ agreement and water permit appli- | 
cation: as a participant, was not in- ~ 
: cluded as. al applicant j in the right- 
_of-way. application or on the map. | 
| alternative proposals. and to: make © Although ‘the application. was.re- 
“a field inspection with state and fed- . 
1 eral officials to locate a new: site. 
| ~ Subsequently; on February. 17, | 
ne 197 0, representatives of the Bureau 
of. and: ‘Management;. the Idaho 
Department of Fish and Game, and 
the Bureai of: Sport: Fisheries and 
Wildlife, made .a. field. trip with 
-. ‘Morrison. to: inspect the proposed 
‘site. The Idaho. Department of Fish — 
and. Game and'the Bureau of Sport ~ 
_ .:Fisheries: and’ Wildlife continued 
~ their. objection, ‘but: would consent 2 
2 StS the. application if the site were | 
relocated. 1,000: feet to the north on 
“g /south. eee te 7 
~The ied Office aesisione ented 
a Le he history heretofore disctissed. and 
- rejected ‘the application. The rejec- 
tion was for the reason the Bureau 


jected, appellant was given the right . 
to amend: the application. by relo- 
‘eating the pumping plant to an ac- — 


ceptable location, and to correct the 7 


‘procedural deficiencies. within 60 — 
days. of the decision. The. decision : 
- advised. appellant. if.additional time 
was needed to comply with the re- 

; quirements, a written. request. would : 
be. given immediate consideration. — 


- -Appellant’s’ letter of September 


“04, 1970; ‘attempted to: remedy: the — 
“pre ocedlirad deficiencies mentioned. | 
Statements were made that Rim- 
-rock Canal Company is an unin- — 
» eorporated. association composed of | 

“James Morrison, Dolly Morrison, _ 
Thomas. Timbers, and Joe. Morri- | 
‘son; and that’ Bernard Morgan, a 
a Formieit associate, ‘quitelaimed this 

‘interest to: James. and Dolly Morri-. 
son. The letter also constitutes a no- : 
tice of appeal. In it, appellant char- 
acterizes the. refusal to. grant the 


point in. that? 


a right- oo as - axbitta ary. Te: con- 


‘ Sport I Fisheries and Wildlife, who 


_ objected: to the-location of the pump — 
site, can act only in’ an advisory 
capacity and. have no jurisdiction — 
- inthis matter; (2) the reclamation - 


‘of. He 5500 acres: of'land embraced } im 


- their desert:land entries: should hay fe 
os priority over maintaining a “semi” 
_ permanent duck blind; | 
-... pump. station would. ict inter fere. and - (8) | other pumping stations — 

2. with hunting; (4) any: negative ef- 

“4 fects created. by the pump station. 

~ would be offset by the crop residue | 
from the reclaimed land which ~ 

¢ a, would benefit ‘both. waterfowl and 
| upland ¢ game birds. | 

_ , Appellant. asgerts: that, the'j pump- 
te Site was selected because it was most 


: feasible from. an engineering: stand- 


tr ansmission lines- would not. mar 


ae, ws LS shoreline; and (8). detrimental | 
| eS oo dredging would not be ‘required be- 


cause the water. was. of ‘sufficient. 


would entail. extensive: dredging, 
"would ‘require an additional..1,000 


.  feet.of penstock on public lands, and. 
a the construction of.a power trans- 
mission line along the shoreline. 


In a further statement of reasons 


_» for. appeal, appellant reiterates pre-~ 
vious arguments .and emphasizes 
that the pump site is aesthetically 
—- Joeated. because it is concealed from 
public view. Tt further contends 


“RIMROCK CANAL COMPANY 
| ‘February 14, 1978 bees ook 


(3) the 


c (1). the penstock 
fe covered the shortest possible dis- — 
tance. Across | public lands; (2). the. 


age “with respect to ne pump | site cee ce | 
tends: (1) the Idaho Fish and Game 


~ (1) the cove is not extensively used 2 
-- Department and ‘the Bureau of + 


for recreational purposes; (2) it is. 


~ a, poor habitat for fish and. wildlife; 
(3) the: vegetation is sparse ; 
7 turbidity created by. the ] pumps will 


(4) 


be imperceptible ; (5) the pump site . 


would not: have a’ deleterious effect 


“-on'the shoreline; (6) the: per sonnel 
who objected to the proposed loca- . 


tion lack technical. knowledge; (h ee 
there are no other feasible sites; — 


_ located o on: the reservoir and rights- ~ - 
Of -way -have~ 


been. previously | 


granted. It enclosed copies of bea : 


approved rights- of- -way gr ants. : 
In. addition to these. objections to : 


~ the denial of: appr oval of the pump. i: 


station. site, appellant also : raises a 


threshold issue as’ to whether he — 
might construct the improvements _ : 
- without. approval by Government 
officials.: The short: answer’ to this 


question based upon the facts in this | 


“case is that such-an alternative is = 
not available. to appellant. This is - 
. evident because of the status of the ? 
land and applicable law. 
7 depth. As to the suggested proposal 
to locate the site 1,000.feet to the 
‘north or south,~it contends’ this 


As to the. status of the land, a : 


to the. date: appellant’s application’ 
~ was filed; ‘the: land was’ withdrawn 
“as a power site. The administering 


agency of the power site reserve, the 


Federal: Power: Commission, has no 


objection to appellant’s application. 


‘However, the site upon’ which the 


pumping station is planned, as has— 


been indicated, has also: been with- _ 


drawn “from alt forms of appro- 


. ‘priation: under ‘the public land laws. . 
* 3% for managemént by the State — 
a). of Tdahe as ee the C. J. Strike = 


wildlife, ' 


= Wildlife Management Aaa ao 


: Public Land Order No. 4158, 32° 


| ES FR. 2888 (February. 15,1967 y The 


| withdrawal order also provided for _ 
the issuance of leases, licenses, or 
| permits. and disposals but “only if 

the proposed use of the lands will 
not interfere with the- ‘proper man- 


7 agement . of the C. J. Strike Wild- 
_ life Management . Area.” Id. 


The withdrawal forthe wildlife : 
| sno" ompany, 164 F. 496, 500 0 (Cx OND. 


‘ : ; furtherance of. the purposes of the | 
. “Fish and. Wildlife ‘Coordination 


ae area was made .in 


Act of. March 10, 19384, as amended, 
16 U.S.6. §§ 661-64 (1970), to pro- 
vide. equal consideration of wild- 


-, life conservation and coordination 


= with. other. water-resource develop- 


: ment programs: Under the Act. (16 : 


US. G. 8.661) :. 


: ‘public or private agencies and .organi- 


.* gations in ‘the. development, protection, 

“rearing, and’ ‘stocking ‘of all Species of 
resources » thereof, “and their: 
. habitat, in eontr olling losses of the same |: 


‘from. disease, or other causes, :in minimiz- 


“in providing public shooting’and fishing 
“areas; including: easements ‘across public 


= lands for. access thereto; and in carrying * 


_ out other measures necessary. to. effectu- 


ate, the ‘purposes of said sections ; at ioe ge 
ae “ment: of the, Government | having . jurisdiction: 


sf The withdrawn status of the land — 
ez Sie it. within. the ambit. of the... 


, word. “reservation” .as. used. in the 


: . Act of. March. 3y 1891.2 -It is well ». 
... U.S.C. §-947 (1970), : requires the: filing of a 


2s established | that there 1 is‘no © grant of 





Pee “2 Section 20: of r the: “Act of. Mareh 3, 1891 -: 


~_ “(48 U.S. C..§ 943 (1970) ) makes applicable to 
fe ‘eorporations, individuals.’ ‘or: ‘associations of 
. . individuals the, right-of-way : provided. for, ir- 
= migation purposes by sections 18 and 19 of 


"DECISIONS oF THE DEPARTMENT OF THE INTERIOR is 


180 LD. 


| the right- -of-way under the Act of : 
March 8, 1891,.as. to withdrawn = 
~ lands, without prior approval of the 


Secretary and subject, to such con- 

ditions as he may. impose. Assistant _ 
Attorney General’s  Opinion,, 33° 
L.D. 563 (1905) 5 James’ W. Me- 


Knight et al. 138 L.D. 165 (1891). 


‘In an early. court case interpret- 
ing the Act of March 8, 1891, 7 nited . 
States Ve Rickey. Tana ond Cattle 


the eee ‘Section: 18 of the Act, as: amended ae 


‘(43 U.S.C. § 946 (1970) ) provides: | . wes 
-- “Phat the right-of way through the publie _ 
_ lands and reservations of the United States is. 

, hereby. granted: to any canal ditch company, 
- irrigation or drainage distriet formed: for the: - 
. purpose of irrigation or drainage, and. duly. or- 

‘ganized under the laws of any State or Terri- 


tory, and. which shall have filed; ‘or- may . 


hereafter file, with the Secretary ‘of the. In- 
* terior a eopy of its articles or incorporation. a 
sor, if-not a ‘private: corporation,’ a copy of the — 
. law. under _which: the same is, formed and due 
RR the: Secretary: of the Interior is — 

sauthosiaad: (1). to: provide. assistance to, — 
_...and,.cooperate with, Federal, State and _ 

; “and. fifty feet on each side ‘of the marginal 
‘ limits thereof; and, upon presentation of: satis- Se 
factory showing by the applicant, such addi- 7s 
_ tional right ‘of ‘way.as the Secretary of the 
"Interior :may deem necessaty forthe: proper 


the extent of-the ground ‘ocetpied by the water: a 
of any reservoir and of, any canals and:laterals 


operation and maintenanee of said. reservoirs, - 
canals, and’ ‘laterals ; also. the right to take — 


. J:from ‘the public lands adjacent’ to ‘the. line: ‘of. 
ing damages from overabundant. species, a 
" necessary . for the construction | of such canal: 
- or ditch : Provided, That no:such right of way 
-shall be so located. as to. interfere with the 
proper occupation by- the. Government of. any 
such: reservation,:-and all ‘maps: of \loédtion 


the canal or ditch, material, earth, and stone. i 


shall be subject to the approval. of thédepart- _ 


of, such: reservation ; and the privilege herein 
granted shall not be.construed interfere. with * 
the control of water for irrigation | and other. 
purposes: ‘under ‘authority : of" ‘the ‘respective 
States or Territories.” _ . 
‘Section 19’of the Act of’ ‘March 3. 1891, 43. 


map. for. approval . by. the. Secretary | of. the - 


“Interior: ‘The regulations applicable to’ righits- 
of-way.- under. the Act. of: March: 3, 1891,43 
‘CFR Parts 2800 and, 2870, contemplate off- 
‘-eial. approval’ of the maps and location | ‘plans 
of the proposed : rights- of-way. before the: grant 


under the Act may be effectual. 


1971. 4 ; os | 


a Cal. 1908), ehisre. ‘improvements. 


had been. constructed, it was stated : . ’ 
of March 3, 1891, for. a. ditch and _ 


a . * in. order: to. acquire. a: right of * 
: way over public lands: for eanal, and. reser-. . 
voir. purposes “under the act of which it. ) 
forms’ a part, “it is essential that “the map 
of the: location ‘of the’canal and the'reser-' 
_. . voir ‘Shall--be. approved: by the Secretary. 
of. the Interior... Such. approval is aicon-_ 
dition precedent ‘to the. taking effect oe 


ie the grant of right of way * 


In Rickey the. lands: ‘were eee 
drawn. for.a.: reservoir site. and the 


| Secretary. of the Interior refused . power’: of approval ' by: the secretary -is. 


not. unreasonable, or. contrary,.to.statu~: 
.tory mandates. governing the allowance: - ‘ 
of rights. of way for canals and reser- 
voirs, ‘the jurisdiction of ‘the secretary | 
°° to::act- under: reasonable: regulations: Te 
easement to the land in the absence : 
of, approval by. the Secretary. Of a 


similar effect is. United States v.: 


- to approve | the maps ‘filed by: an ir- : 


rigation company under the Act of 


| March 2 8, 1891. The, Court held that 
the company. acquired no right or:. 


- Henrylyn. rr. Oo. et al., 905 F. 970 


(D. Colo. 1912), involving Jands:in- 


a national forest reserve. The Court 


‘specifically referred to the Act. of: 


March 3, i891, in stating ab 972: 


-. FR the legislative intent is manifest 
_ that as to these’ reserves, created as they 
are for a ‘special purpose, no occupancy 


hor use thereof. by private parties shall 
be permitted: save upon. the exercise’ of 


a discretion. by the proper. departments 7 


as to whether such use will interfere with 
the purposes of such reserve. : 
‘Lee, 15. N. M. 382, 110. Pace. 607. 


> Fur ‘thermore, in any case ‘wheie 


Seton) approval is: requested, the: 
Secretary may deny: approval or= 
ee condition approval upon. reasonable , 
— -conditions.. ‘Thus, :in a case not‘In-~ 
: “volving . ibe -withdravwal,. 


States ex ‘pel Sierra Lid & Water 
Co. v. Ickes, 84. EF. od 228 (D. C. Cir. 


1936), cert. denied, 299 U.S. 362 - 
_ (1986) , the Court upheld the Secre- : 


“) “RIMROCK CANAL COMPANY “o s0000: 
February 14, 1973 


Uz. 8. me & 


United. 


tary. of the Interior’ : ta to ap- 
prove a right- of- “way. under the Act, 


reservoir system where the State. of. 


California had refused. the 'appli- 
cant a. waiter right. The Court de-. 


nied’ that. there “was an. Joes. “ 
right, to the grant stating at. 2312 


The contention that the grant is one in: . 
praesenti, and therefore vests title in.the:. 


applicant, irrespective of the. approval ‘by: 


the Sécretary of thé Interior, cannot. ‘de®. 
sustained:: So: long : as the exercise of: the r 


specting such grants cannot. be contrdlled; % 
by. the. mandatory. orders. of. the. courts. |... 
That a right: of way grant. in praesenti a 


does’ not vest until approval of the. ‘appli- — 


cation by the secretary has been: deter- _ 


mined’ by direct interpretation of the — 
_. statutes: under, which. appellant company ms 


claims. its, rights of. way . in . the present. : 

case. eee eo | fee 2 eo. aes 
“Inv view: ‘of the pee discuss: - 

sion of the Act of March: i 180152 


and.in view of the. policies: ‘and a : 


quirements imposed by the Fish: an d . 


Wildlife: Coordination: Act, it was... 


imperative of the Bureau of Land - 


Management ° officials. to consult: - 
with. and consider the. recommen- _ 
dations of. the .Bureau..of Sport. 


Fisheries and Wildlife and. the Zo 


Idaho: Fish and Game Department. : | 
to. assure. conservation: of the fish: 


and wildlife together’ with appel-'. 


lant’s. proposed usage of the water . 
resource before’ appellant's: -appli- oe 
cation could be: approved. pale 3 


. The essence of appellant abjea: - 
tions:to an alternative site for the, — 


| 202 : 


| proposed p pumping Mion is a adie 
‘agreement as to. the reasonableness 
of alternative sites in view of envi- | 


‘ronmental and erete -consid- 
erations. 

An investigative report by a, ‘Bu: 
reau of Land Management official 


states that the cove desired by ap- 7 


-pellants for its pumping station is 


_the only cove on the east shoré of 
the Bruneau arm of the reservoir. | 
Its use for fish, wildlife, and recre- 
ational .purposes has ‘significant : 
value. The Regional Director of the - 
Bureau of» ‘Sport. Fisheries and— 
Wildlife indicated that the site is 
one of the few coves along the res- 
ervoir, and the coves: contain fish 
spawning: and rearing habitat and: 
wildlife cover. He stated. that @ Te-. 
: duction: in fish spawning area, al- ‘ 
ready 1 in short supply, would occur _ 
and young fish would be faced with 
a hazard at the pump: iritake, and _ : 
- cover vegetation for wildlife would . - 
be reduced: if the. pumping station | 
~-were allowed in the cove site desired as 
oo ae ‘Manrrx Rive, Member. ea 
As indicated’ previously; ‘Morti- - 7 Pee ) 
-gon'and representatives of the State. 
“and the two Bureaus within this De- — 


es appellant. 


partment inspected the site together. 


- His. objections to the proposed eg 


ternative to the site were undoubt- 


_ edly manifested at that time; but'the © 


alternative was: NCeaca to be 
better for the preservation of the 


fish and wildlife and. over-all | envi- 
ronment than locating the pumping. 


station within the cove site. In view 


of the shortage of natural.cove areas’ 
along the shoreline of the reservoir. 
“and the alternatives offered appel- — 
lants, the denial of the application . 


"DECISIONS or THE DEPARTMENT OF THE INTERIOR 


reasonable | 


Fish and Wildlife | 


2 as ve the cove , site is. eiipoetesh by mee 
Appellants = 
have not shown clearly that: the exer- 
_ cisé of discretion in this matter is 
| unfounded and arbitrary or capri- 


grounds. 


cious... As the decision was predi- - 


-eated upon. due regard. for the pub- - 
lie interest in managing the wildlife - 


area in light of the purposes of the : 
h > Coordination 
Act, it was a proper exercise of dis- — 


Cr ‘etionary authority and. is. sus- i 


tained. C7. George S. Miles, Sr, 7 
IBLA 3872 (1972 2); Clear. Oreck eee a 


| Corporation, o IBLA 200, 79 ED. 
BTL (1972). ee | | 
Therefore, ae to 6 — oS OR, 
“thority: delepated to the Board vot. “ 
Land. Appeals by the. Secretary. of — 


the Interior, 43 CFR 4.1, the ee . 


= sion appealed from i is: affirmed. 


go OAN. B. “Trroates0%, ut ember. 


We ‘CONCUR: 


. Doueras cs “Hensroves, M ember. ae * 


CLARK CANYON LUMBER » 
ee COMPANY | as 


9. TBLA 347 . 4 : 
‘Decided. February Lh, 1978 


Aeiveal from a decision by the. Dillon, 


Montana, District ‘Manager, Bureau - | 
of Land Management, unilaterally 


terminating appellant’s timber sale 


contract no. Lmao ad 
"Affirmed. 


Delegation o£ -wuthority? Generally— is oe 


Timber: Sales and. Disposals - ee oes. 


180: ID. ret 


1969: 
Timber Sales and. Disposals © 


CLARK CANY. ON 


F “Upon: oes ae the State Director, a 


District. Manager, Bureau of Land Man- © 
- agement, who has authority to enter into. 
timber: sale ‘coutracts. ‘also. has. authority. 
_ to terminate sucli contracts when to do- 
_ 80 would be in ‘the best interest: Ok me 


; Government, 


‘Timber Sales. and Disposals 


be detrimental to the public interest. 


‘National. Environmental Policy Act — 
‘Environmental ‘Statements 
as highest bidder, and the contract 

was approved on August. 8; 1970... 

‘The contract area consisted of six- 
teen cutting units in the Jones Creek 
area. .The_ total. ‘sale. price. was 


In aecordance. with euidelines ‘provided 
by the Council on Environmental Qual- 
ity, 36 F. R. 724, detailed environmental 3 
statements are not required under. sec- | 
“tion 102(2)(e) of the National Environ- 
mental Policy. Act of 1969, 42 U.S.C. 
§ 4331 (2) (c) (1970), in connection with’ | 
the cancellation of a timber sale con- 
tract where it is. not reasonable to an-_ 
ticipate: a_ cumulatively significant ad- | 


verse effect on the environment. 


Rules of Practice: Hearings | 


In connection with Governnient ‘eancel- . 
lation of a ‘timber sale contract, a request " 
for a hearing. will, be denied where no 
facts are alleged which, it: ‘proved,. would 


warrant, granting the relief OU Tt 


a: APPEARANCES: Leonard B. Netzorg, . 
za) Portland, Oregon, for appellant. : 


OPINION BY UR. GOSS~ 
INTERIOR BOARD OF 
LAND APPEALS - 


| Cark Canyon. Lumber eee 
et has appealed: from a. decision dated 
~ August 20, 1971, by. the Dillion,: 
| Montana, District. Manager which 
unilaterally terminated appellant’s ~ 


| LUMBER. COMPANY 
| fev ed 14, 1978 . 


timber sale cauttcs. no. - 95050= oe 
TSO-05 because “this sale does not - ee 
meet the criteria. of the National 2 
- Environmental Policy Act and its. 
continuance is not a the best er: 3 
est. of the public.” Pike | 


In if une 1970 ines in ie For ones - . 


- Section 1.of the Act of July 31, 1947, as e Creek watershed of the Centennial. 


| ca amended, 30 U. 8.C. $601 (1970): gives the. : 
_ Secretary the power to dispose of timber. 
on the public lands if to do-so would 7 7 


Mountain Range was advertised for: 
sale by. the Bureau of Land: ‘Man- ms 

- agement pursuant. to. the Act. of - ; 
» July 31,1947, as amended, 30U.S.C. 
 §§ 601-604 (1970). The timber sale. 


contract was awarded to appellant 


$4,504. 50 for an estimated 2145 mbf. 7 | 
In J uly. ‘197 1, before. appellant. a 


had taken any action: on the con- 

tract, ‘the. Dillon. District Manager | 

informed the Montana State Direc- 

2 a: tor, Bureau of Land. Management, - 

eae that an. inspection. of the pro oposed . : 

cutting — area revealed - potentially 
Serlous problems which. could ATIS®_ 

» from building roads and logging the 

d area due to the proposed | location |. 

a: of the roads and the extreme insta- 7 

_ bility of the soils. He recommended Z 
that. consideration be given: to plac- . oe 

“ino the. timber sale contract under “— 

a - suspension. aa - 


“By enone dated. ae is 


oust 19,1971, the State Director. ad-- 
°Figed: the Dillon District Manager 
that because of the environmental ~ . 
considerations it would. be in the 
best public interest for. the Bureau 
- of Land ‘Management. to. unilater- a; 
ally terminate the contract. = 


DECISIONS” 


i ‘The. State Director also recgived. 
- a. memorandum from the Chief,  Di-.. 


pa 
Piqee ee 


- Mahiiehant on. “August. 23, 197 i: . 
: wiltich set forth. findings and recom- 7 
‘mendations following an August, 5. 

inspection. of the contract area. ‘He . 
found that, ro ad’ construction in'’sev- 
eral ‘places “would” éatise’ stream |’ 
blockage: ‘that an’ ‘earth ‘movement’ 
phetiomenon: existed in ‘the area and 
disturbance’ would’ accelerate’ it?” 
| that: natural reforestation v was taini- 7 


st Pa 
i 4 


oun or er Ee 


; ne the ‘puaeY that mistakes i in aed 
had been’ madé and’to’ Tog the area,” 
in. view" ‘of forest’ nianbgetiielt’s in- a 


Vtg te 


» tig keri 


; odtishqubndse would ‘ bs disastrots : 
and ‘not’ in the. ‘public interest. ‘He + 
A addéd that the’ State Office Forester, : 
_. thie State: Office Recreation Planner’ 
-- aiid soil and’ watershed staif men 
from. the’D ‘Division of Resources vis- 
. ited’ the’ area: and concurred in n the 
| findings. a ; 
| The Chief, eee of Réooubead | 
| - yeeomended’ termination of the 
: subject contract and that an inten- 
sive soil survey be undertaken i in the 
a whole Centennial area with a mora- 
< torium ¢ on future timber sales pend-. 
ing, the ‘outcome of the. study. He. 
stated: that the Dillon District Man- - 
| ager had .been advised to. proceed 
with the termination on pee 12, : 


7 1971. . 


- unilaterally canceling the timber 


o sale contract:.on: August 20, .1971,. 


OF" Tn DEPARTMENT . Ory. THE.. 


7 The D Dillon District Matiapor: Ae 
“ ing-uponthe request of the Montana 
State Director,: issued: his: decision : 


INTERIOR | 180 ED. | 
and cecilia that all moneys 
paid by. appellant. be refunded. | 
-On:-appeal, : appellant has made 
the following arguments :° hau 


{ 1) The officer who. sought. to. coe 
the. contract lacked authority to 0. S0.. 


(2) The contract should be performed, : - 
‘and the Boatd' should. direct: ‘Specific ae 


formanee of. the, contr act. 


AB); The Government’ ‘S. evaluation of the . 
environmental consequences. Of: itimbering. ce 


the. contract.area was: wrong.and-in any... 
event, .the decision. to. terminate the con-.. 
tract was invalid because the Bureau 


failed’ to follow the requirements’on'the © 


National: Environsnental:Policy:Act: and — 


the guidelines: issued: by ‘the .Council: oe 
Environmental Quality. 2. 
(4) ‘The,contract ‘Should be amended by a 
eliminating the cutting areas about which ie 
there is environmental concern: and by : 
substituting other. areas: ‘which. would ine 
sure. ‘appellant - a ‘comparable volume, of 


| tinder without an increase in cost. Appel- | 


lant would assent to. a substitution of ; 
other areas in liew of cutting units 4, 5, 
6,14, 15 and.16. a. % ees 

(By) “The. Government's. ‘purported ter. 
mination of the contract occurred while. 
appellant was- negotiating: a’ ‘salé ofall 


its assets and the Government knew that 7 


ordinary t harm. — | 


‘The authority ti és enter into a gov | 
ernment contract carrries with it the 


power. to. terminate. the contract. a 


when. it appears. that such action ~ 


‘would be in the best interest of the . 


Government. Of. United States v. 


Corliss Steam Engine Co., 91 US. 


321 (1875); cf. 29 Comp. Gen. 36 
(1949). The decision to terminate 


and the propriety of the termination ; Le 


are ‘matters for administrative de- 
termination.’ 18- Comp. Gen. 826 
(1939). While the power to: termi~.. 


nate is inherent, there is also a duty : 


to- compens: sate. the onkractor when 
the Government has acted. unilater- 


ally. ‘Such a’ ‘terinination, in the » 
‘absence ‘ofa ‘statute’ or. “contract, 
élause- establishing the ‘rights, ‘i is a 
breach of: contract for which: the 


contractor is enititléd” to darnages. 


o United States v. Purcell Envelope — 
Co., 949 U.S. 813'(1919). In the 


: ‘absence: of-a statute'so authorizing, - 


specific” performance: is not a” ju 
dicial remedy available against. the 


 Goveriment: United States ew rel. 
Shoshone Irr. Dist.v. Ickes; 70 F.2d 
(te (Die. Cire 1984), certs + denied, 


293 US. 571 (1984). loca 
- Appellant cae that ae 


ae “Dillon: District Manager: who termi- 
nated the: timber: sale’ contract,’ in-. 


| volved herein, lacked: authority: :to 


do so. In 48:CFR 5400.05 “author-_ 
ized. officer” is: defined: as “anem-— 
: ployee: of the Bureau.of Land: Man- — 


agement to..whom has been':dele- 


carer gated the aiithority to: take; action” 
~~. on timber sale contracts. The :au- 
thority to: contract: for, the-sale. of 


_ timber..and. to’ administer: timber . 
—sales.was. delegated: tothe, state-di- — 
rectors..and: district. Managers: by 
Bureau Order No. 701, dated, July - 
23, 1964 (29.F-.R.. 10596) ."Thus the | 
State . Director. and District..Man- © 


ager are,“authorized officers: and.as_ 


such they have the :power,to termi- 
nate a,.contract when, such..is,im the - 
-_best..interests of -the. Government. 


See Ervin. Pearce’. aloha Pearce ; 


Bros; 5TBLA 373 (4972) = 


Having: found: ‘that: ‘the: ‘Dillon 


oo Dhiatnict Manager ‘was ‘not: acting 


outside the scope of. his authority.in 
unilaterally terminating: the’ timber | 


CLARK. CANYON. LUMBER. COMPANY: - 
- ‘February 14, 1973. | 
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205 
gale Goritract;’ “we. ’ net ‘ascertain : 
“whether the action herein 7 was justi- | 
fied as being in: the public interest. 
“Section: 1 of ‘the Act of July 31, 1947, 
-as amended, 30 U.S.C. § 601 (1970) ee 
_ grants. to the ‘Secretary. of the In-. 

_ terior the power to dispose of tim: 
‘ber onthe public lands subject. to 


the limitation that disposal should 
‘not be made if to do so would be. . 


“detrimental to the public’ interest. 
The District Manager’ s. ‘decision : 


stated that the sale did not. meet, the _ 
criteria set, out. in. ‘the ‘National En- -. 


vironmental ‘Policy Act, 42 U.S. C. 


- §§ 43291 ef seq. (1970). In section 101. 7 


of the. Act; 42 U. S.C. §: 4331 (1970), : 
Congress declared the. policy of the 
federal “government. to be:to foster — 
and ‘promote the “general . welfare — 


“and to create and maintain condi- 7 


tions undéer which man and nature a 
can coexist, in ‘productive harmony. oe 
In the: same section Congress. said _ 
that: | | 


(py ce pre io car rry: bee the ésélies set 2 


_forth.in this. chapter,-it-is the coritinuing. 
-. responsibility:of the Federal. Government _ 
-to usge.all. practicable-means;consistent 
with. other essential considerationsof nd- 
-tional policy; to improve: and: coordinate 5 


Federal plans;. ‘fulictions, programs; ‘and 
.Tesources; to: the; send:. that. ‘the : ere . 
may—— gt eae ’ ae Ce 

(4): full, the:  pegponstbilities, of, each o 
“generation. as, “trustee. .of the environ- a : 
“ment for. sudceeding: ‘generations ; 


1 u 
rab irs =| 


i: aa yw = 

Sg age: UR TE a bates : here ba 2 ait BBN das oa Sie or ue Hoge Ma a 
; vo $ a * ae oy s 

ea ee 7: 


“(8) attain, the. ‘widest, range Of ‘peneii- | 


: cial uses of the environment without, dég- _ 
‘radation, risk ‘to “health ‘or “safety, or 
‘other undesirable: and unintended: cOnse- oS 


“quences 5" ne ee fF a aa rei" meas i a oie yeas cee f 


> ye Sen ace os . ‘ 
ey i aye Ss Ayer sa Heese Dawe Pep eas eee aS 
i yA, PL ETE cr lar ie Aa, coed : 


ae erosion. and stream pollution. | 
oo oo it addition, on October 29,197 71, 
a ae the ‘Acting Director of the Geologi- 
eck Survey filed a report: ‘with the. 
_ Director, Bureau of Land Manage-. 
~. ‘ment, evaluating the probable ef- 
_ . fects of timbering on slope stabil-.. 
_ ity, in the Centennial Mountains. . 
The evaluation cited. three ways in 
which. timber harvesting could be. . 
expected. to adversely affect the sta- 
_. “bility of the slopes 1 in \ the Centennial | 


| The decien to’ satacrally. fee | 
: minate the contract was made only 
after the contract area was inspected 
by the Dillon District Manager, the — 
Dillon District Forester,. personnel | 


- from. the ‘State. Office, . Division. of 
. Resources, the State Office Forester 


and the ‘State. Office Recreational: 
Planner. All. were. in- agreement 
ae that logging in the area would not. 
be in the. best. public interest. be-. 


~ cause of the ‘potential hazards of 


ae Mountains: 


| (1) | Road construction in “unstable 
areas could ‘cause mass’ wasting. a: 


land slides. - 


a, (8). Dac vine treé oote 7 eollowing: ae 
- per har vesting would. reduce soil stability. | 
 -The report also. stated that logging 
in the Price Creek and Peet ‘Creek » 
_ “watersheds resulted in mass wasting 
and Jand sliding and that a sim-— 
: ilar phenomenon. could be expected 
in Jones Creek if road construction — 


| : and logging were initiated there. 
‘The report. recommended. that 


i. Sderot: thought be given to the | 


--wisdom.of logging any area in the 
“ ~ Centennial: Mountains because of 


= DECISIONS OF THE ‘DEPARTMENT OF. THE INTERIOR 


: - [80 | 1 D. 


“the obvions threat to the. environ- | 
‘ment. tala | 


A etre axtensive ail inventory 


study, of the Centennial Mountain 7 
area was filed: with the State Direc- 
tor, Montana, by. two soil scientists | 
on November 1D, 197 1. The study de- 
~ lineated safeguards which would be — 
necessary. to. reduce. the environ- 
mental impact of building: roads and 4 
logging i in the area. The. study. j in-. . 
eluded: a -topogiaphical. map color 

| keyed to-soil associations. The-soils — 
— inthe contract area present severe to — 
moderate. limitations. on road con. 
struction. | | 


» These - two a Bled hes 


quent to the District Manager’s deci- 
- sion, support his action i m terminat- _ 
ing the contract. = 


» Appellant filed a ‘goalie! in- i 


spection report with his statement _ 
-of reasons: ‘The report was: compiled — 
' for the Dillon, Montana, Chamber 
~~ of Commerce by. William J. Me-. 

-Mannis, geologist. Mr. McMannis 


ae gee spent. one day investigating the con- | 

- (2): ‘Timber harvesting: would result in 
one! higher soil moisture i in the cut. area which 
— in ‘turn would increase the eg eaaes of. 


- tract-area. He concluded. that of the | 
sixteen’ cutting areas: six were lo- 
eated in areas in which it would be 
“risky” to construct roads, But he. — 
‘saw no geological reason, why the — 
Jones Creck. aréa ‘should. not be 

Jogged as the Bean. Creek: and Price | 

Creek areashad been. 


AD memorandum from the State | 


| Director, Montana, to the Director, | 
“Bureau of Land Management, dated — 
—. October 22, 197 1, explained the Mc- _ 
_ Mannis réport. The State Director | 
felt. that. ‘Departmental experience ~ 
im previous logging of the geologi- — 
‘cally similar areas of Jor ones and Peet 


cee ua oo 


7 Creeks did: not t justify logging. the. 


me J onesCreek area.  — 


The information. - in’ ‘the. ford - 
which | may “have an impact | on | man’ s 


environment ; 


| ‘concerning the environmental con- 


siderations of logging the Jones 
_ Creek watershed: weigh: heavily in — 
favor .of.the action taken by. the 


: District. “Manager. The record. sup- 


ports the: conclusion. that logg ing 
‘the contract: area would be incon- » 
sistent with national environmental : 
policy; would - not be good forest. 
- management in light. of increased . 
would be 


which. ‘cannot: be. avoided. 


environmental concern ; 


contrary. to. ‘the goal of promoting ; 
efforts to. prevent. or eliminate de-_ 
struction of the environment; and, — 
therefore, would not be in. ‘the best ~ 
ee oe interest. oi : 
. There is no alidigy ¢ to gore Ss 
| argument that the Government’s 
% action in terminating ‘the contract: 
was invalid. because the Govern-. 
~ ment. did not. conform: to. the: re - 


‘quirements of. the ‘National | En- 


- vironmental Policy Act and Gee 
.. guidelines of the Council on Envi- - 
ronmental Quality. We assume: ap- : 
-pellant is referring to section 102 

of the Act, 42 U.S. 6. = 4332 ( ny 


which. read in part:. 


§ 4339. 
. ports ; 


‘Cooperation on agencies + re- 


ommendations ; international and nation- a 
al coordination of efforts. 


~The Congress authorizes. and directs 


ee that, to. the fullest extent. possible : (1) 


the policies, regulations, and public laws 
of the United: States shall be interpreted 
and administered in accordance with the 


ae policies set forth in. this chapter, and 
: m2 )r- all agencies | of the oe Govern- 7 


ment shall-- 
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availability of information ; ‘rec- 


tegrated. use. of the ‘natural and. social 
Sciences: and ‘the ‘environmental. design | 
arts in planning and in. decisionmaking : 


(CG) includes in every recommendation 
or report on proposals for legislation and : 


_ other major Federal actions significantly 
affecting the quality of :the human en- 


vironment, a detailed statement “BY.. me | 


| responsible official on— 


(i). the environmental. impact of the 


proposed action, 


(ii) any adverse. environmental effects 

should . the . 
proposal be implemented, . eas ; 
. (ili). alternatives _ to” the | "proposed 


-action, 


(iv) | the sielationship - hebweell- ‘focal : 
short-term. uses:of man’s environment: and 
the maintenance and enhancement, of long- : 


: term. productivity, and. . 


(v) any irreversible ane iterate 


| comuaiaaee of resources which would be | 
. involved in the proposed : action should it - 
be implemented, . kyeti bl 


“Uniasr at (2) (C) 6 of section 103 ee a, 


‘the compilation of.an environmental 
| impact statement.is required only in 
connection | with legislation _ ‘and 


other major federal actions signifi-. 


3 cantly affecting the quality of the 
human environment. The section has 


been used most often by environ- 
mental groups to force govern- 
mental agencies to consider the en- 


: vironmental. impact of. proposed 
agency action,'¢.g., Ainvironmental 


Defense Fund, Ine., v. Corps of En- 


gineers, 325 F, Supp. 749. (D.C. 


Ark. 197 1). The usual charge is that 


_ the. agency has not. taken adequate 


~ (A) utilize a syeteniaiie, interdisetplin- i consideration of. the. imp act: of its : 


a : ary: approach. which A insure ‘the: in- action on \ the environment. 


foe 


| ‘The Council on Wagaeamental Z 
‘Quality | has set forth guidelines, 36 
ER. 7794, to be used in. deciding 
whether. a proposed. action ease 


an environmental statement—. - 


| 5. * Actions included. The’ foliowifig eri- 
teria: will. be employed: by™ agenciés: in 


- deciding. whéther. a » proposed action 
requires ‘the preparation of" an: environ- 
_ mental statement: “20-2050 ove. 


(ay: “Actions” enue: but @ are not | 


- ee to: 


(i): Recommendations. or “ favorable. oe 
| por relating to legislation ineduding t that - : 


| for appropriations. tie eb | 
'(il) ‘Projects and: continiting 2 activities’ 

| directly undertaken by’ Federal agencies; : 
. “supported ‘in. whole: or in part through 
- Federal contracts, grants, subsidies, 


~ Joans, : or other forms” ‘of ‘funding ‘assist-: - 
ance ; involving a: Federal lease, permit, . 
license,” certificate OF'- eeu: entitlement _ 


for use; 


| ‘making, 


3 (Db) The. statutory ‘dlause “ajc or  Fed- i 
eral actions: significantly affecting the — 
quality of the human environment” is to. 
+ pe construed. by agencies with a view to. 
: ‘the overall, cumulative impact of the. 
action. proposed (and of further actions ind : 
| os. Necessary to determine whether the ae 


“eontemplated). ARR 


“In this case the Bucead of Land 
: Management realized, after the con- 
tract was entered into, that the cut- 
ting of timber i in the contract. area 
would. not be in ‘the best public i in- 
terest because of the potential detri- _ 
mental environmental consequences | 


of the action. As: administrator of 


the public lands, the Department is 
obligated. to consider such ¢ environ- | 


| “mental consequences. | 


“While we ‘realize that the ‘antlat 


‘eral termination of a’ government 


“ contract is a serious matter, affect- 


: ing vested. contractual rights of: a 


"DECISIONS. or THE DEPARTMENT. OF THE, INTERIOR | 


‘dii), Policy, regulations, and proceatire- 


(80. LD. 


timber purchaser, we. cna inter- 


- pret’: the’ National. Environmental 


Policy Act as requiring the filing of. ; 


an envitonmental impact statement 
under the facts herein. In Environ- 
mental Defense Fund v. Hardin, 
825 F, Supp. 1401, 1408 (D.CD.C. 
197 1) it‘is. recognized that the re- 
_ quirements of section 102 part. (2).° 
(A) “should be judged in light of ~ 
the scope of the proposed program © on 
and the extent to which existing = 
knowledge raises’ the possibility of — - 
potential adverse environmental ef- 
fects.” The same standard applies to 


section 102 part. (2)(C y under the 


“Council on Environmental Quality 
‘guidelines, supra. An environmen- 
tal impact statement is not required 


unless it 1s reasonable to anticipate 


ce ge ‘cumulatively ‘significant: adverse. 
impact on the « environment from _ 
Federal action. | 


Boe pe is 


Appellant, hag not "alleged: a : 


cancellation. of the contract would . 
| have any potential adverse effect on - | 
the environment, therefore, it is not 


cancellation would | constitute: a a” 


Thajor Federal. action. ca Me ty 
Appellant also argues: tee is. cay 
Government, should. amend the con- - _- 
tract, and he represents that he — 


would. agree toa deletion of cutting © 


units nos. 4, 5, 6,14, 15, and 16, if. — 
areas yielding equal vohinies of tim- es 
ber could be substituted. Tt. ig not |: 
necessary that such. proposals be dis- 
‘cussed: herein. Appellant’s evidence mee 
seems 1 to concede that six of the six- 
“teen units should not be logged, and 
he conditionally . proposes their de- _ sie 
letion from the contract. 43, OCF R 


=r. “AS 4 ¥. 


5401; 0-8 beevides" that” ale timber 
gales “other than ‘those specified in 


: ; § 5402.0- 6 shall be made “only after — 
Under 


. such facts it was neither arbitrary. 


inviting competitive bids.” 


nor ain. abuse OE- discretion for the 
Dis trict | Manager -- to terminate 


rather thati substantially amend the 


contract. See Kerr McGee ag 
tien et al. 6 IBLA 108 (1972). 


As to ‘appellant’s request: io aL 


Zz hearing, “he only cvestion before the © 
2 We CONCUR: 


— Board is whether there is B sound 
_ basis for the judgment that was’ ex- 
ercised. Under 43 CFR 4415 the 


ordering of a hearing is within: the 
| discretion of the Boa rd. Taere be- 


ee ing no factual dispute as to the pre- 


 - mise that six of the units should not. 
> -be logged; and that- deletion of and 
_ ‘substitution for the- Six units would 


'- substantially change the contract, ~ se 
Agpeal: from. a decision of the Idaho. % 


State Office, Bureau at Land. -Manage-- | 
ment, ‘rejecting | appellant's . color of : 
title. applications, I 4369 and I 4370. : 


the Board concludes. as a matter of 


 - Jaw that the District Manager acted 
. within. his diseretion in. rescinding | 
rather than substantially modifying 
t the contract. ‘There beimg no facts. 
~ -pileged which would alter this <on= 
as clusion, the request. fora hearing’ 
“be” denied. Leo. ak Kottas, 
(1966); Harold. R. ae ‘Adios ao : 


: shor a 


Earl. Lute 


sonhive #, 


:  Prowbrid 925 A-B0954 We antiary. 1 
1969). 3 


} Y 5 wrongful intent on. 1 the part of the 


| PRRERS | 
“Pebruary L4 L973 


‘ 9, A 363, 


7 Applian hae ‘firther- pee ; 
that, the Government inflicted extra~. 
ordinary harm by terminating:the 
contract when it had knowledge that: 
- appellant ; was negotiating a sale of, 
its. assets. Such an argument does” 
not go to the merits of. this appeal. 
Tf. appellant Is attempting | to infer: 


enbeen the ‘Argiment is: ‘best a 


espoused j in-a suit for damages. ~ 
Accordingly, pursuant to the an~ — 


aod delegated to the Board of 4 
Land “Appeals by ‘the Secretary of 
the: Tnterior, 43 CF R 4.1, the. Gove 


ernment’s ‘motion: to. a is: de- 


7 nied and the decision appeale 6d i from ee 


18 3 eiprmed.. 


Te OSEPH AW. Goss, i cine er. : i 


Marin Rervo, u ember. : 


saraneT Sangre Meni ar 
im “ASA Y, PERKES. 


deci nie cbruary ut, 4.1973 4 


| Revel sed and remanded. 


“Woids and Phiases: 


“Gr “antor. The: word “grantot” “as eae . 


ig the Color of Title Act, 45 Stat. 1069. 
(1928): 
ae (1970); means a ‘person by: “whom: a.grant- 
"dg made, grant. being: a- ‘generic, term: Ans. 7 
3 plicawle. under “the siatnte to. all trans: 

fers of real property, ‘Anchuding * Abe 2 
atid transfers by operation of laws a 


as amended, 43°. SUS8:C: § 1088 | 


Color 9 or ‘Claim, of Title: ‘Gencially 


Under the Color of Title ;Act, 45 ae | 
1069. (1828), as amended, 43 b. S.C. § 1068, 


7 (1970), an applicant’ 8 ‘period. of Ss avere. : 
possession. may. commence ata {ine when’ 

title to thé land. is being held py a state 
~~ pursuant: to the provisions of the. Carey 


: DECISIONS OF THE 


210 
“act, 28 Stat. 422 (1894), as amended, 43 
c io. S. C. §§ 641 et seq. (1970). | 


2s Color or Claim. of. Title: Generally 


- The: period of possession ‘of a color of 
title claim, having been initiated . “when” 
_ the land. was. subject to appropriation’ 
under the public land laws, is not inter- . 


. rupted by a subsequent period. of time 


during which the Jand: was not Open. for — 


: appropriation. ei 4 


APPEARANCES: ‘Willian . Cazinon, 


Esq. , Arco, Idaho, for appellant, — 
ae * OPINION BY UR. GOSS. 


, IYTERIOR BOARD OF oy 


APPEALS | 


gion held that at the time ‘of initi- 


“ation of the color of title claims the 


land ‘was ‘not vacant, unappropri- 


_ ated, ‘unreserved: public land. sub-_ 
- ject to. the public land laws.. No- 


~ pellant complied: with the other 
requirements. of the Color of Title 


| Act. 


The land: atolved i in ‘this ape iy 


was patented to the’ State of Idaho — 
~ This type of Aree is seloeaie uy 


48° CFR 2540. ).0-5 ae as a class i) 
claim. | oe 


under the provisions of the Carey . 
Act, 28 Stat. 422, as amended, 43 
USC. 88 641 et seg. (1970), on 
July-31, 1923. The Carey Act pro- 
vided for’ the. donating, - granting — 
and patenting of desert lands to a — 
state that complied with the: require- | 

-ments of the Act. The: “purpose of. 


3 the Act ¥ was sto > promote the reclama- 


‘DEPARTMENT OF THE | 


: yation, * * 


= INTERIOR 7 


“tion of desert: ‘lands: ere the State a 
was not authorized to lease any of 
_ the lands, or to use or dispose of 
them in any manner, except to se- 

cure their. reclamation, cultivation, | 
and settlement. | 


A Carey. Act proj ject oleae : 


the lands in issue was commenced. 
"but not completed. By deed dated 
a September 4, 1942, the State of 
Tdaho reconveyed the lands to the 
UU nited States. However, the lands 
were. not available. for appropri- 
es ation under the public land laws 
until. provisions for the ‘opening of — 
- such lands were made by Bureau of -_ 


Appellant has appealed’? from an Land Management order, 


“Idaho State Office, Bureau of Land 
: Management, ‘decision: dated June — 
. 80, 197 1, rejecting his class 1 color 

of title. applications, I. 4869. and. 
14870, for two 40-acre tracts of land : 
in Butte County, Idaho. The deci-— 


55843, dated March 30, 1950. 


~The per tinent part of the Coloz . = | 
; of. Title Act, 45. Stat. 1069, as 
amended, 43. US. C. ge (48D) 


reads as follows:: 


The Secretary - of the. Tntértor- oe ee 
shall, whenever it shall. be: shown. to his 
“satisfaction that a. tract. of public Jland = 
“has been held in good faith and in peace- = 
ful; adverse, possession by a. claimant, = 
his ancestors or grantors, | under claim 
or color: of. title for more than twenty. ae 
a ruling’ was ‘made as. to. whether : ap- . years, and: that valuable: improvements i . : 

; have been. placed on. such land or’ some. - 
part thereof. has. been reduced; to ‘culti- ae 
* * issue a-patent. for. not, too 
" exceed one “hundred and sixty acres‘of 
such: land upon: the payment. of not. Tess Gs - 


Doe itd ee LS 


than $1. 25. per acre: 


~The basis for P epeliniii “sien of’ 


title’ claims. are two tax deeds exe- 


cuted’ in 1937 by Butte. County, | 


Idaho, i in favor of appellant’s pred: | 
ecessors in interest. The State Office 
decision: held that’ adverse Bee pee 


180 LD. ae 


Mise. 


, 2081. 


ee could: aot have begun. to. run 
against the United States’ in 1937. . 
because. the State of Idaho. owned, 


- the lands, Appellant, argues that ad- 


verse possession was initiated Wes 
1949, when. the State of Idaho re-. | 
conyeyed: the Jands: to. the United. 


States, 


ae. question exists in conection. 7 
ee with application I 4369. The origin” 
” of the claim in that application was 
a tax deed to A. R. Babcock in 1987. 
‘By probate decree of ‘distribution - 


| : the subject land passed to Maude E. 


Babcock. May A. R. Babcock be |: 
- considered . 

“grantors” 1 under the Color of Title 
S.C. § 1068 (1970) @ The - 
courts have interpreted — “orant? 


one of — appellant’s 


Act, 48 U 


- 1988), as wellas tr ansfers by oper-" 
~~ ation of law, White v. Rosenthal, 
35 PL Od. 154: (1934) “The term: 
“grantor. is. defined in Black’s Law. 
mee Dictionary. 829. (4th- ed. 1951). as. 
_ *the -person. by whom. a: grant. is. 
| > forant” being defined as “a 
Se generic term applicable to all trans-~ 
- fers of real property.” These inter- 
. pretations coupled with | the fact 
that the Color of Title Act. is ‘Te: | 
~ medial’ and. to be’ liberally con- 
- strued, Harry H. Scott and Nion. RB. 
Tucker, A-15425-(April 10,1933), 
: make it. clear: that. A, Ro Babee 
* = may be: considered: a grantor within 
the” — of. the Color of Tide | | 


7 made” ; 


-. Act. ) 


: Hiven - “thoteh. ee aeads. were | 
; - owned” by. the- State of Tdaho Bay 


ie 1937, such 18 not a. » bar to thes incep: 


. ASA” ‘v. PERKES | ake 
: “February 1h, 1973. 


- me 7 


tion a the a of title le The sf 
Department stated in Harry Ho 
| Séott and. Nion R £ ucker, aupray 
that: | oe - 


In the decision appealed from it ae 


held that in the requirement of adverse 
- possession for.at least 20 years, the law — 
- contemplates. that the ‘possession must. . 
be of public. lands, as such, for that. 
length of time, and that the requirement a 
_ of the law is not met where the land. had a5 


the. status of. private land for a portion 


of ‘that. period. ‘The Department regards‘ 
_ this as an- extreme and. har sh. interpreta-~ Ss 
tion, The act is remedial: in- nature and — 
“should be liberally construed, ‘The inter-, 7 
pretation complained of is ‘not. only not. ©. 
liberal but is actually” strained and un 
natural. We are authorized to: sell only 
. public. land, but: if the land, be. public: at : 
this: time it is. immaterial to. the. purpose’ ) 
a aaa SOE the act that the land. may haye been. 
s broadly. to include a devise. Com- | 
missioner of Internal Revenue Vie 


- Plestcheeff, 100 F!2d°62. (9th Cir. 


claimed’ or held in’ private. ownership 
during’ a portion of the required. 20-year = 
period: of possession. ‘Furthermore, while’ 
- . this land. may be. regarded in-a technical: — 
- sense. as: having. been: in pr ivate: owner- : 

ship. under. the. patent to. the railroad. . 
company, ‘nevertheless the Government _ 

‘had such interest. in it: as to justify: re: : 
sumption of ‘the legal title ‘in order to: ene 


force: the purpose ‘of. the original grant. 


“ Appellant’s period of good faith 
holding began to Tun in 1937 and . 


- continued until 1969 when. appel-_ " 
. lant’ learned he did not have good. - 


title to the land. ‘Even though a. . 


color of title claim could not. have | 

been initiated between 1942 and. 1950 
when the lands: ‘were not. open. to 
appropriation under the public ae 
land laws, such intervening period 


cantiot “now operate to defeat. ap: 


i pellant’s: color of title claims. The is 
1949-50 period j is somewhat ‘analo- s 


gous ‘to. a period | of ‘withdrawal. co 
a Clearly, a. color ot title claim, could. me 


_ : 
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not; be initiated: upon: withdr iwi or’ 
| AS CFR: 2540: 0-5 

. (b):s-MargaretCy More, 5 TBLA 252. 
(1972); Palo Verde Color of Title: 


reserved. ‘lands. 


Claims, 72.1.D. 409 (1965); Claude 


M. Williams, Tey: et. al.,, A-29928: 
(March 26, 1964). “However, “af? -a: 
color of Gils: ‘claim arose Bofors: a 
withdrawal of the lands; the with-, 
drawal would not. preclude. perfec- 
tion. of the claims under.the Color. 
of Title. Act: Clement Vincent: Til- 
_ tion, Jr; 29977 (April 12, 1963). 
"The: subject. lands are ‘presently : 
7 public: lands, haying been restored — 
_. to that. status by. fhe: 1950-.order.. 
- The. definition. commonly assigned — 
to “public. lands” is those lands sub: - 
- ject to sale and disposition under 
_ the’ general | ‘laws. Borax Consoli-- oes 
- dated, Lid., et al. ¥. Los Angeles, 


296 U.S. 10, 17. (1935). Appellant - 
"has. fulfilled ‘the requirement of* 
"holding a te act: of _ land i in'a d- 2 


«brent 9 years. 7 
"Applications, L-4369. and 437 0 


: as. Asa Vv. “Perkes, ot ux, 2, Ses 


_ fore, appellant s should, be. requir ed: : 
os to amend his applications to include, . 
as applicants his. wife or her succes-. 
- gors.in interest or file on record any. 
relinquishment of her interest. in the 


lands. 


: : statute a are’ ‘met. 


OF THE ‘DEPARTMENT. ‘OF THB IN TERIOR 


rie appellant! ine fulfilled the ane 
requirements, patents | should issue. 
The J uly 23, 1933, amendment, 67. 
Stat. 297, ‘to: the Color of Title Act, : 
supra, makes the issuance of a patent 
by the Secretary. to.a, class i claim- 
> ant. mandatory if: it is found that, 
the ‘ednditions : ppeoribed in . the, 


| [80 LD. : 


“eeordinigly, ‘pursuant to the au 


thority. delegated to the Board. ‘of 
Land Appeals by the Secretary OL *: 
the Interior, :43° CFR 4. 1, the deci- 7 


sion appealed from is rever sed and 


the case is remanded for appropri- | 


ate action consistent Ww ith this: deci- 
sion. 


ac OSEPH- Ww. Goss, at ember. _ 


Wo. CONCUR: 


Frnoemox. bar ISHMAN, “Member. | 


Asn Poroextne Lewis, ri ember. ee: 


PLACID om COMPANY. 


| 9 LA 384 


"Decided F Rebruary 1 16, ‘1923 - ; 


‘ippeat” from. a “decision of. the New ae 
Mexico. State Office, Bureau. of Land 
Management, denying offers for future: a 
—_ interest. oil and: gas leases, unless evi- 
: dence. of a continied control over the 
, operating: rights’ ‘by! applicant is > sub fe Ss 
| “muitted within 30 days. ee 


_ Affirmed. as, , modified. 


Ga’ ant Gas eases : Future and Frac- 
; tional Interest Leases i : 


Where an applicant. for a future. interest 
oil. and gas lease of. acquired lands has. 


interests only in the land below 1, 000. feet. 


below the: surface, it does’ not own. or con- 
trol all-or substantially all-of the’ present. 
operating rights. to the minerals:in the: - 
lands: if. it seeks only: a lease for the Zone : 


below 1,000. feet, it is requesting a lease. 


of a horizontal zone, which is ‘granted, if 


- at ally only: where: the need for it. is: clear 
and convincing; in either case ‘its, offer: 
‘for. oe future . interest. lease. must ‘be 
aa rejected. oe a: 
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ber 23, 


APPEARANCES: “Walter. 1: Braker; for. 
Placid Oil Company; Gayle E.. Manges, 


Field. Solicitor; for eee of ‘the | 


; J Interior, | 


~ OPINION. BY MR: ‘RITVO. 


tnpeRion BOARD OF LAND | 


_APPE ALS. 


“ Bladia: Oil “Company” Has. ap- 


pealed from a decision * by the New 
Mexico State Office, Bureau of Land | 

| Management, denying future inter-’ 
est ib and gas lease applications © 
NM A~10938, NM A-10940 through — 


NM “A-10943, ‘unless _ Placid” ‘Oil 


| States, J anuary 2, 1985. 


~ Placid Oil Company filed ‘future. 
interest offers ¢ on December 10, 1969, 3 
for lands located i in the Sabine Nae’ 
tional Forest in Texas. The records 
show that the.United States ac- 
“quired. title to the lands by ware. 


1985, subj ect toa reservation by the 


- grantor of all ‘the: ‘mhinerals. until: 
January 1, 1985, to be extended in — 
: the event of commercial production. 


a ‘The December: 285. 4971, decision: covered: 
| ‘offers NM-A-10937 through 10939. ‘The Jan- 
_.° uary 8, 1972, decision ‘modified the Decem- | 
1971, decision. in that. it required’ .a : 
further. certificate of title for. offers. NM—A—.. 

10987 and’ NM-~4~10939, certifying the min- | 
eral. interest : outstanding only in these two 
_ the. earlier decision . had required a’ 
- further certificate of title. as required by reg-. 
ulation. 43: CFR, 3130.4—5, for. all the : offers. - 


| tracts ; 


These » two offers are not involved in . this 
appeal. 


peer ene ener a 


“ PLACID. OIL COMPANY 
February 16, 1973 . 


By “Oi and/on. Gas Lease” : 
Agreement: dated. May. 27, 1969, 


‘Temple. Industries, Inc., successor 
to the mineral interests in the land, — 
_ granted to Placid Oil: ‘Company ay es 
oil and: gas’ lease. for lands below © 


1,000 feet below the surface for a 


2 period of-five-years. Concerning’ the © 


possibility. of extension of the peri- © 


od of rental, in a letter of J anuary 
-. 18,.1972, to. the. Bureau, oe aun 
stated :. _ 7 


At ‘the tin. applicant ‘acquited its 


present lease. covering: the present. min- 
eral: inter est, we were unable to negotiate 
» fora primary. term, longer than 5 
Company submits evidence. within © 
80 days to demonstrate its con- 
tinued control’ over the operating o 
rights between ‘the expiration. ‘date : cessful in. renewing. the ‘present lease 
of the primary. term of ‘its lease, 

May 28, 1974, and the date the min- ~ 


eral interest: will vest in the. United : that absent: production, it will not 


~ have continued. ownership: or. con-. 
trol of operating rights to the pres=. 
ent mineral interests, between the 
/ expiration date of May 28, 197 i4, and : 
January. 2. 1985. “However, citing. 
: Clare. Davis Pickens, 
| i .0109978,. November 15, 1963, appel- 
_ Yanty. deed dated December 21, -. lant. argues that the policy: of the 

Bureau of Land Mana gement. in is- 


suing future interest leases. should. 


5 years. 
Based upon. our prior negotiations with 
the owner of. the present. ‘mineral in- 


terest; we “doubt: that. we would be sue- 


upon the expiration of. its primary. term 
for a. term of. more than five years. 


- Appellant. thus in. essence admits: 


Colorado. 


encourage further resource develop-. 
- ment. ‘Therefore, appellant | argues, 


since he’ cannot operate beyond. the 


1974 lease date, he will be. discour-. 7 
aged from now attempting | to de- 
: velop the land. for oil and gas. ‘Since 
his future | 


interest ‘lease’ rights. 
would not ‘vest unless: he produces 
oil, appellant further argues, the 
Government will have nothing to a 
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- lose : by granting a future interest 
_lease. os 
“The State Office’ S aecact deny: 


ote the: applications was based ori 
ce CFR, 3130.4-5.. Citing. Smead . 


Stewart, BLM A-047789-92 (May 


8 1961), the State Office decided 
that since Placid did not have 

continued control over the operat-" 
ing rights between the expiration . 
— date of the primary term of its lease. 


and the date the mineral. interest 
: would vest in the United States, its 

applications. for future interest 

leases should be rejected. . 7 


_ We-believe the Bares? s ruling 
should be. upheld, but on’a different: 
- ground. 43: CFR 3130.4-5 dealing 


: with future interest, offers states: 


(ay ‘Application. A noncompetitive lease 


for a- -whole or fractional future interest’ 
will be issued only to an ‘offeror who owns 


all or substantially all of the- ‘present op- 
er ating rights to the minerals in the lands 
| | in the offer. as mineral fee owner, as: les- 

“see or.” as an ‘operator. spe such 
rights. fie: ‘(Italics added) 


- “Without deciding whether Placid 
E, would otherwise. quality aS al ap- 
- plicant, we find the requirement that 
| “all or sub- 
a stantially all” of the present operat- | 
~ ing rights disqualifies Placid since | 
the lease granted by Temple to . 
~ Placid: gives rights: to oil and gas 


an offeror own or lease— 


| explor: ation otily below ie 000 feet. 


We note that” Placid’ s offer was 


4, not. limited to the zone covered. by 


be required. Dy the regulation. 


THE DEPARTMENT OF THE 


vides, 30 U.S.C. § 187(a) : 
pertinent regulation states that such, 
an. assignment will not be approved : % 
unless the necessity therefor is es- 


: _ tablished by cl go 
“its lease from Temple. Such ‘pa rtial tablished by clear. and. convincing 


= ownership does. not constitute: sub- 
. stantially all of the present operat- | 
ing rights 1 in the lands in the offer, . 


INTERIOR 


“The Department’s disapproval of 


ae future or fractional inter- — 
ests where the applicant: does not 
own substantially all of the present. : 
operating interestsisbased uponthe 


concept that any leasehold should — 
have a continuity of term. Fritz, : 
Mineral. Problems Relating to Ac- 


quired Lands, 3 Rocky Mt. Min. L. ae & 


Inst. 879, 385 (1957). To. give 


Placid a future interest. lease for. : 


the first 1 3000 feet would violate this | 


practical policy, since it has no pres- ae e, 
ent operating rights for that zone. oe 
even if the “ownership” required 


by the regulation were to be con-: 


‘sidered as applying only to the 
rights | Placid has, that. is, those 

: blew 1,000 feet from the surface, a | 
lease granting such rights to it 
would bea lease of a separate. hori- : 
zontal zone. While there are no spe- 
cific. prohibitions against such. leas- 
‘ing in the law or. regulations, the 
practice has been: “most: uncommon 
in. the. Department. * Clear. Oreck 


Inn. Corporation, 7 IBLA. 200, 208 7 
79. LD. 571 (1972). - 


| ’ However, ‘as that. case points. a < 25 
the Secretary 1 may approve assign- 
ments of'a separate zone or depos-._ 
it in an existing oil and. gas lease. _ 


The Mineral Leasing Act so pro- 
but the 


evidence. 43 CFR 3106. 3-9... 


Applying this standard, to. Plc a 
id’s: request « for. future: interest 


leases, we can find no necessity. for 
creating leases of : a Me zone. 


(80 1D, - 


ne “Wee CONCUR: 


: - Frepericn. FISHMAN, M ember. oe 


case, its offers must be rejected... 


“Since the appellant’s offers must 
be rejected, the State Office decision 


is modified by removing: the: possi- 
bility that-it. could qualify by sub-- 
mitting the evidence that decision 
held necessary. Ce ee 

+" Ehis: decision, over is “Hot: to 
io prejudice. applicant froth. reapply- ise 
ing for a. future interest-lease 1 in con- : 


7 - the-Interior, 43. CFR. 4.1, the deci- 
_ sion appenled from is - afimed a8 
meade eet errs 


_ Axa NE Porxpxrer Lewis, uM ember. 


“LYNN z. ERICKSON 


10 IBLA 11-317 | 
- Decided F ebruary § 20, 1973: 


“Appeal from a . decision of the: ‘Alaska; 
State Office, Bureau of Land Manage- ~ 
_ ment, Seco! appellant's application 


LYNN E. ERICKSON 
ee ane 5 re “February, 29. 1973 
Zz Ont the wee hand a Placid seeks - 
 Jeases as to all the lands without 
- zonal separation, it, does not, as we 
have noted above, own. substantially _ 
all of. the present operating r hee. 
~ to the jJands in the offer. In: either 


| Mareos Rrrvo, J uw ember. i : 


to punctians and. canceling edgar 
ters. ‘site claim Anch, 064010. 


| Affix tied 


Alaska: Headquarters Sites 


AQ application, for a headquarters ike: . 
. for a commercial fishing operation must — 
be rejected . wher e the applicant fails to- 

show that he is using the site in con- 
‘nection: with a productive industry. as 


required by law at the time he-filed his: 


. application to purchase. The term “pro- 
. ductive: industry” is. not .so broad as to | 
a include within its: meaning an operation a 
suchas the applicant's endeavor, where 
the applicant admits that he was. actively: — 
7 engaged in fishing operations for only the — 


_ first season after the claim was initiated, 
junction. “with: the: continuing owner . | 


7, 2 = ‘theg eToss receipts from the oper ation were 
of the minéral interest (Temple), Or" 


a '. Meager, and the enterprise was. discon- = ap 
upon “its: own: pene Of. that | ae 

Ss interest. a ise 
ue "Therefore, pursuant: to: qe au 
| thority. delegated: to the: Board. of oe 7 eee 
Land: Appeals by. the: Secretary of 0 Pp IN 7 on B y u R. 8 TU EB IN Gg ae 
; INTERI OR BOARD OF. LAND ie Se 


oe and: the boat sold. 


i APPEARANCES: Ta E “Bsikaon, te 
“pro Se. eta oo: = 


_APPEA LS. 


Seay ae 


eae Eg “Brickson oo ‘from. aS 
aa a Oe decision. of. the Alaska. State Of- 
i. «fice, issued. February 3, 1972, reject- 
ing his application to purchase oe 
. Keadquarters site filed pursuant to 
~ the Act of March 8, 1927, 44 Stat. 

“1864, as amended, 43. U. S.C. § 687a 

: (197 0). ‘The rejection was based 

upon a finding that Erickson had - 


not’ shown in’ his application to 
purchase that’he was using tle land 


-as his headquarters for a productive 


industry as required by law. In this’ 
decision, the State Office also can-. 


 eeled: sa appellants, claim because at 
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7 he.had. failed: to file. an. ace ptabis 
' application to purchase before: the 


- expiration of. the - statutory 1 life of 


the claim. 

Appellant. filed. his nce: of lo- 
cation on November 29, 1965, for a 
site comprising five acres of unsur- 


veyed land located on an island in ~ 
Lake Iliamna. The Bureau of Land 
the. © 
claim on January 14, 1966. Appel- 


Management ::: acknowledged. 


lant filed his application to purchase 


and petition to survey on Septem- 
ber 28, 1970, He described the nature. 
of his peatness as a commercial fish- 
ing ( salmon) operation which ‘in 
cluded drift gill netting and shore _ 
set netting on both a personal and. 
| partnership basis. Appellant .ex-— 


plained that the location of this'site 


was particularly advantageous to” 
his operation because Lake Tiamna, 
has a direct water route to the com-- 
: mercia al fishing grounds on™ Bristol : 
~ Bay which. serves’ to “eliminate a 

- high-cost. portage from | Cook J Inlet. “s 


to Pile Bay. 


2 Pmprovenbnt aa. the’. ‘ite. in-.. 
os cluded. a.12x 16 foot. cabin having. 
a. frame. construction. and. metal: 


roof, fish rafts, an. outhouse, ‘and: decision. The’ field ‘examination’ re- 


ae garbage. pit. Appellant: estimated. port. stated that the improvements. 
the total. value. of. these. improve-: — 
ments at $800. Included with the’ ap- 
. plication. to purchase were copies-of, 


his 1966 commercial | fishing gear . 


and vessel licenses and « copies of re- 


ceipts from. the . sale. or, fish’ to. 


“1971, appellant. states that the partnership. 
was dissolved and the boat sold the previdus . - 
year. In his. appeal, dated February 25, 1972)" 


“rPhe State Office erred in. ‘stating ee ap- 
pellant’s claim expired’ on September’ 23: 1970: 


‘he, correct expiration date‘was November 29, -:. 
>. 1970. - Since. ‘appellant’s application — ‘to. pur-.. 
‘chase was filed on: September 28, 1970,. he | 


ae has met the time requir ement of the law. 
43 CFR 2563. 1-1(10) (e)s. Og Rehan a 


DEPARTMENT. 


OF THE INTERIOR - 


: KaylerE Baht Fish Company, ieee : : 
-» Appellant. admits that these are the 
only. available records i In. | regard. ir, 


his business. : 3 
ealan 3 ‘states that: he and his 
brothers. engaged in-fishing opera- 


_tions in 1966. Although’ some fish 


was sold to Kayler-Dahl Fish Com-. 
pany that year, the operation was | 
not. a.profitable venture. They sus-. - 


pended operations in 1967 because: 


they could not contract with a buy- 


‘er. They did, he says, use the site'for 


storing: equipment. In: 1968, licens- 


ing regulations and lack ofa buyer _ 
precluded: operations. In 1969, -ap- 
“pellant. secured: gear. and a “Hoanse. 
and had a_ ‘potential: buyer. When 
this: buyer: refused to sign a “written 
contract, appellant. terminated. his — 
fishing’. activities. The. following 
_ year, he and his brothers dissolved 
the ‘partnership. and sold the boat.?. 


~The State Office. decision rejected’ : 


the application. because appellant: i 
did not show that he was using-the ~ 
— site i In connection with a. productive i 
industry at the time of filing his ap-- — 
‘plication to. purchase. The follow- 
i ing. observations were. noted In the aes 


were built by local residents in the - 


summer of 1970 and that the resi- 


dents said they had. no knowledge ) 


2 2 From- appellant's: account. oe his. business. etn. 


it is unclear how: he terminated his eonnection 
with ‘the partnership. In a létter to the Bu- 
reau of Land Management. dated December 22, 


appellant says that. the interests which he. had. 


held’ in the partnership at the’ time he filéd .- 
“his application: to purchase, were subsequently * 
- sold and - transferred as of. ‘the date of. the be 
appeal, APat ia ‘ a 


_ 180 LD. : a 


signed’ by ‘appellant’s: 


engage in’ fishing after 1966; ‘The 


headquarters site: settlement. claim ae 
_ is located some'190 miles from the - 

_ ‘area where appellant: last’ engaged = 
. an his commercial fishing venture a 
1966.) : , 
sy Er ‘okie filed : 2: emely appeal in 
ae. “hich he contends that-he had taken 
_ the necessary. ‘steps. to'show com: _ 


“3 pliance : ‘with the: Act and that. he 


had been: engaged in a productive 
industry at the time of filing his — 
application to:purchase. He further 
alleges that the State. Office’s‘ob- 


ser vations as-set forth above: create 


erroneous, inferences. : Cae 
... The main issue for deternination : 
ey E is whether appellant is. qualified to. 
‘purchase the site for.use in connec- 
‘tion with a. productive, industry — 
within the meaning of the Act and — 
_. regulations issued: pursuant to the 
— 4808-0. § 687: (1970) . states | 
-. that a citizen of the United States | 
who is engaged in a. trade; manu-— 
- facture, or other productive indus- 
try may purchase. one claim, not ex- 
ceeding five. acres, of unreserved 
public lands as a headquarters site 
-- under the rules and regulations pre- 
_. -seribed. by. the ee of the = 


7 ‘Interior. 


8" CFR 2568:1- ja ates: ee 
. other requirements, ‘that the appli- 


eant. must: show-the aecaal use of the 


: - land for which: he is. applying. and. 
the nature of the a ee or. 


a productive industry. 


LYNN: EL: ep CESON Te 
. oe February 22, 1973. 
of ‘Biielesoh’ g use of the Jand; “Re- | 
‘ceipts | from the sale’ of. fish were — 
_ ‘brother; 
a Erickson admitted that: he did not 


“The: pda ison n appellant, as the ef 


De adie for patent | to land, to pre: eae 


sent evidence which’ Shows, com- — 


‘pliance. with the law and the regula- 
tions. Lee 8S. Gardner, “A-30586 
( September 26, 1966). The Goverr n= 7 

ment is not required to submit evi- 
‘dence to refute the evidence of the : 
appellant; as Erickson implied in 
~ his appeal. Appellant’ contends that 


since he: has: submitted: maps, ' ‘Tec 7 


—ords, photographs, and an explana- Sea 


tion of his operation, hé has met the | 


- requirements of the Act and the reg= 
| ulations. ‘However; these materials Ce 
do. not. prove that appellant wasen- 
gaged in’-a “productive industry | 
when the application was filed. Con- _ 
: versely, appellant - concedes in’ a- 

— letter-to the Bureau on. December: 22, a 
1971, that he was not: engaged in 
cotamercial: fishing after: 1966 be- 
cause:he was. unable to contr act with —— 
a buyer. | pete ee yee tin 


Except for. aha: income: es 


from the'sale of fish in 1966 to 
‘Kayler-Dahl Fish: Company, Inc, 
appellant offers no evidence of reve- 
nue from: his fishing activities. He 
admits that his: venture wasaloss. 
He contends that the State Officein- 
"ferred that the operation was ficti- 
tious because his brother.signed the __ 
“receipts for the. sale of the fish:to _ 
- Kayler-Dahl. . Regardless . ‘of. who 
signed the receipts, they donot: show 
a sufficient-amount of incorie to. in- | 

: dicate a going. operation. The term 
“productive industry”: ‘cannot. be 
- construed so broadly as ‘to include - 
within its meaning an enterprise of 
' such short ‘duration ‘with such | 
f meager g gross receipts as appellant's Ce 


: DECISIONS 


| speriaon: See & Candin, supra. 


| Although. the law does. not require ‘ 


: that an applicant show. that his op- 


- eration was profitable, some trade j 18, 


a necessary indication of a produc- 


tive industry. Kathleen M. Smyth, 
8 IBLA 425 (1972); Lee 8. Gard- - 
ner, Supra; cf. James FE. Allen, A>. 


80085 (February 28, 1965.)..- 
Appellant does faci show that he 
resumed fishing activities after 


.. 1966; nor has he proved that he was. 
7 engaged ; in a productive industry at 
- . the time he filed. his’ application to. 
ae purchase. : Use. of the site In connec- _ 
tion with a productive industry at. 
-. the time the. application: is filed is 
_- critical to the issuance of a patent 


and failure to.prove such use pre- 


eludes the granting of patent. Ap- 

. . pellant states that his partnership. 
.--was still in effect on the day he filed . 
his application; although it was sub-- 
sequently dissolved. However, this 
partnership. agreement, by. itself, 
does not. constitute a- ‘trade,. manu-- 


7 facture or productive industry. 


~The: inferences. which appellant 

7 ei, contends are. erroneous: in the State - Pee. os 
- Office’s decision have no effect upon _ We CONCUR:. coo 

the holding that. the: application 7 


must be rejected. ‘The decisive-issue’ 


‘in this case is whether: appellant has 
proved that he was using the site in 


connection with a productive indus-’ 
- try at time of application. This. he | 
has failed to prove. It is of no con- | 


sequence who: built. the improve- 


| ments if it cannot be ‘Shown that - 


3 At all itmes ‘from fhe aoe tiea: of the 
‘claim Lynn BR. Erickson’s: address of record 
has | been Bismarck, North. ‘Dakota, 


an as Assistant Attorney General. 


‘OF THE ‘DEPARTMENT oF THE INTERIOR 


_ 180 I. Do 


“they y were is in. connection, with a 


@ going operation; nor does it mat- 
ter whether the residents of the lo-.. 
eality had knowledge of. appellant's a 
use of the land. It is also of no sig- 
-nifieance that. the. site was located 


190 miles from the principal area of 
commercial fishing. We do not deny 


the possibility. that appellant could. 

have used the site in connection with 
_the conduct of commercial fishing . 
: operations at that:distance, but the i 
fact remains that he was not en- 
; gaged in any productive commercial <o 
endeavor involving, the: use of the | 


oo is not: a ‘disputed fact, bone 
| based. on his own statements made in. _ 
conjunction with his. application. to 
purchase. It is therefore not a. mat- —— 
= for: determination at a- hearing. 


Therefore, pursuant to the au- | 


thority delegated to the Board of 
- Land Appeals by the Secretary or 
the Interior, 43 CFR 4.1, the deci- a? 
sion appealed from 3 is affirmed. : 


“Epwano W. Sromers0, M ember. a ies 


pecs E. Hexmaves, u ember. 


oad Gees ene: oes 


USE. OF TERM “DELEGATION” ‘IN 


_SOLICITOR’S OPINION, M-36803, 


“77 LD. 50 (1970) | 
Indian Tribes: Generally_—Words and = 


= Phrases—Secretary of the Interior - 
where,” 


| 86 ” : the a = 
o correspondence. indicates, he serves that State D elegation.” ‘The use of the term - dele- us 


eaten” in Solicitor’ S. Opinion; ‘M-86803, _ 


USE. OF ‘TERM “DELEGATION” IN 
- M-86808.°77 LD. 50 (1970) 


OPINION, ae : 219 


a | February 29. 1978 te ane pee, es 


97 L D. 50. (1970), intecpreting: 25 U. Ss. G. 


‘§ 48 allowing Indian tribes to “* * * be 
given * * direction over Federal en- 
ployees, | does not. add ‘substances. to. the” 
“argument. that the Statute is an: uncon- 
Stitutional delegation of authority pro- 
hibited by Schechter Poultry Corp. Ve , 


United States, 295 - S. 495. > (4985). 


| ~-M-36803- Sup) 


. onrr0e 0 or THE SOLICITOR 


June 15, 1971 | | 
a tribe is regarded. as congression- - 


ally authorized ‘ ‘redelegation” as In 


| To: CoxearssioneR: ‘OF * Inpran Ar 


_ Supseor: ‘Use. OF co ore : 


tion” xn Soricrror’s OPrnion, 
_M-36803, 77 LD. 50 (1970). 


A “question fins been raised 
whether the use of the term “dele- 


gation” throughout the April 3,. 
1970, Soléctor’s Opinion, M-86808, 

TL. D. 50. (1970), places the eon. 
. clusions of that opinion in jeopardy 7 

of. violation. of: the: constitutional . 

doctrine against delegation of gov- 

7 ernmental authority enunciated in 


Schechter Poultry. Corporation Vv. 


United States, (295 US: 495, 58T 


(1985). 


The statute: constr aed in. that 
opinion, RS. § 2072, 25 U. S. C. § 48, 


| provides: that direction of. Federal 


employees may ‘be “siven” to the 
proper. trial. authority. I do not: to 0 exercise. 
regard the use of the term “delega- | 

~ tion”. instead. of. the. precise term — 


used in the Act, given, to pgs 


| February 22, is , 


_ (1948)), 
authority conferred directly on — 
tribes bythe: Congress. would not, — 
in my opinion, make action. jaken : 
pursuant to the Act susceptible to | 


the substance: of “thie. ‘opinion . in 


“jeopardy of violation of the Schech- 
ter doctrine. Though there may. be | 
- some. ‘seniantic differends: in these | 
ter ms, the substance of the opinion 
_ was to construe authority conferred : 
~~ on the Secretary. 


The . object. of R. S. | $2072 % was 


. authorize Indian tribes, in the 


discretion of the Secretary, to direct 


: the performance of duties by. cer-- 
tain Federal employees. ‘Whether 
7 the conferment. of such authority. on 


O’Neal.v. United States; 140-F. 2d. — 


- 908 (6th Cir. 1944) (see footnote 3 _ 
of our opinion) to an Indian tribe | 


as an instr umentality. of the: Fed- S 
eral ‘Government. (see 59 I. D. 828 
or as implementation of | 


successful attack as being in kena 


| tion of the Schechter doctrine.: 


The Solicitor’s Opinion, Me. 


36803, supra, sets out the authori- : 
_ ties which may not be regarded as - 
permitted under RS. §.2072 in any: 


arrangement, with an Indian tribe 


in directing- -the performance of 
‘Federal employees. Those excep- 
tions are outside the scope of the 
“Act and not subj ect to inclusion in 
any. direction the tribe 3 1s, oe 


| Mrrompur, b Monae, 
i. “Solicitor. eh, 
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EFFECT OF 28 U.S.C. $8 2A15 AND. | 
2416 ON ACTIONS BROUGHT BY 
“ UNITED STATES FOR BENEFIT, 
_ OF INDIANS ‘AND ACTIONS © 
” BROUGHT BY INDIVIDUAL IN- : 


 DIANS| OR INDIAN TRIBES - 


Indian - "Yaiida 
oe Ages ally-—Indians: ” Civil 


The) provisions. of ‘the ket ‘of ‘July. 18, | 
1966, 28 U. S.C. §§ 2415. and 2416, limit : 
| the time in which the United. States may 
file suits on behalf of Indians and Indian _ 


tribes which seek any of. ‘the remedies 


specified in ‘the Act, ‘The Act does not ap- — 
ply to ‘suits. ‘brought by. tribes or indi- — 
- widuals: without’. ‘the. -assistance - “of the 
Federal Government, but such suits, un-_ 


-. less they -are to ‘quiet title to. trust or 


7 restricted. land, are subject. to the statute 


. of. limitation anplicable generally. 
“M-sese | February 22, 1973 


| oneice ¢ Or THE SOLICITOR 
i INDIAN AFFAIRS | 


| Tanwsary 20, 1978 


ot To: 
Aur Frew Sotzorrors. Penna 


Sonricr: 98 USC. $92 DAIS and 


2416): 


Questions. concerning | ‘the effects : 
of $$ 2415 and 2416 of Title 98 on 
actions brought - by. ‘the. “United rae 
States for the benefit, of Indians and 
‘on actions brought, by Indian indi- | 
viduals or tribes have from time oe 


time been presented to. this office. 


For the guidance of the BIA of- 


- nce which you ser ve; we have pre- 


OF ‘THE. DEPARTMENT 


- Generally Indian 


‘Aya poe Sorzorrons— a 


OF: THE INTERIOR : -[80. LD. 


‘ped the following which we hoes 


| simplifies the provisions of the Act. | 


The provisions of the Act of J uly 
18, 1966, 28 U.S. O: §§ 9415 and 9416, 


limit the time in which the United 
: States may institute: litigation seek-. 
ing those. remedies ‘specified in the 
: “Act. In our view, the limitations ap- 
ply to suits brought by the United 


States on behalf of individual Indi- 
ans or an Indian tribe (or where 


the United States Attorney acts as — 
plaintiff’s.counsel for the individual - 
or tribe) if the suits seek: any of the 


specified remedies. | aver 

- The Act does: not. cover.  guits a 
brought by tribes or individuals 
without the assistance of the United fas. 


States. Since, however, Indians can 
no longer rely on the immunity. of. 


the: United ' States: from statute of — 


limitation . defenses, . the. Act indi- 2 
rectly affects ‘the filing. of such ac- 
tions because they. would. be subject: 


to those. limitations applicable gen- 


erally, except in cases to ee tifls a 
pie to-trust or restricted. lands. . | 


. ‘The following’: are. specific’ ate: - 


| pories covered.-by the Act: which we. = 


believe: relevant. to. Indians. The - 


| statutory period. begins.to-run as of 
the date of. the Act or on'which the 
EP action accr wes, whichever is : later. 


(1). ACTIONS. FOR DAMAGES 


; FOUNDED. ON A. CON- 


TRACT, . EXPRESS OR, IM- 
- PLIED—SIX. YEARS. | 


This provision would cover sity. 


ations where the government would. 
‘seek! monetary compensation. rather — 
than cancellation, rescission, orspe- 


220)" 


REFECT OF: 23) U.S.C. 9g 2418 AND 2416 ‘ON. 
- ACTIONS BROUGHT. BY UNITED STATES FOR BENEFIT OF INDIANS ue 


“ACTIONS , BROUGHT — BY INDIVIDUAL: INDIANS | oR INDIAN TRIBES ghee 
eas February 22, 1978 © nage : oor 


< cific, performance of : a | onttact. ‘We 
_. believe the term ‘ ‘contract? could be 7 
fairly. construed. to include. a, lease. 7 


(2) ACTIONS FOR. DAMAGES 


“RESULTING ° ‘FROM: TRES- 


PASS OR FIRE ON pred 


LANDS—S Tx YEARS. 


creted land would still be viable... 


- (3). ACTION 
SION - 


YEARS. 


Since. ain for. conversion. are 


only with: ‘regard: to. personal -prop- - 
erty, this provision has no effect, on 
the Indian: cases’ normally, handled . 


“by the Government... 


os THREE YEARS. 


vc Since: category: (2). covers sient 
eases, few'of the tort cases handled 
by this office would fall within the © 
three-year limitation. We also note 
__thata plaintiff often has a choice be- — 
tween an action in tort or an action 
- based on a contract. and that the lat- 
ter has a whet statute of limita- . 
7 tons.” | 
The Scope of the Act is Limited to 


‘actions ‘for. ‘damages. Tt ther ‘ors ; 


has.no effect whatever. on actions by. 
the United States. seeking to enjoin a 


interference. with the violation | of 7 
“Indian. treaty, rights or.other rights — 
granted .to. Indians. by. federal stat- 


utes. Thus actions to. ‘protect Indi-. | 


an hunting and fishing rights orto - 


‘This provision, oe nee cover : oe " preve sae ne Saposiaon of § fate 


tions to. quiet. title tio Indian lands. 
and -there. is. still:no limitation on - 

~ such actions. Thus, for example, dis- ._ 
. putes involving-boundaries and ac-» 


jurisdiction over “Indian country” a | 


are unaffected. Water rights are ‘con: | 
: sidered . to: be-'real.:property : and, ; 
therefore, an action:to determine the .. 
_., amount of water reserved for a tribe ~ 
under. Winters: doctrine-is. similar; 
FOR CONVER: | 
OF. PROPERTY OF. 
“THE UNITED SL cae rbed 


to: a quiet. title. proceeding and. not. 
subject to. the: “provisions of 28 
Uz 5. C. $8 2416 and 2416. An — 


“water a ould appear.to: she oubiedt te: : 
the Act. but’ we do not believe: that 
the cause of action would accrue un= 


til there i is & judicial determination 7. 


| of the. amount of water vested i in the 
ed tribe,. particularly | in . light . of 28. _ 


(4) ACTIONS, TO. “imbotes U _ 


DAMAGES . FOR. -TORTS 
~ OTHER THAN THOSE LIST- | 
ED IN (2) AND (3) ABOVE— 


§ 2416 (b)- excluding from 


the statute all periods in which facts _ 

material to the right of action are 

not, and reasonably. could not be, | 
_ known to thé United. States, 
‘The statitte has no éffect on the 
right of individual Indians or tribes 
— to sue the United States but in such | 


a'suit the United States could assert: - 
defenses and counterclaims which Wy 
would be barred if the United States: | 


were asserting the claims a as a, plain | 


| tiff. 


it Scrat ee or a . ir ihe ’ 
were to institute litigation, they — 


- would be subject to the: statute ‘ox re 
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a feds applicable to the general 


public except with respect to actions 


to quiet title to trust. or restr icted 2 
956.3 to members of the Muckleshoot | 


Indian Tribe of the Muckleshoot. : 


— lands (if the statute were permitted 
~ to run in such cases it would conflict 


with federal statutes prohibiting | 


ot : alienation of Indian lands). 


pee bi the United States defends a 

suit brought. against an: individual 

- Indian or tribe, the statute permits 
claims. otherwise barred: to be as- — 


ie serted as a pecs: counterclaim, or 
io offset. 2: | 


“Wruase = Gacaene 
- Associate Solicitor. 


- TREATY STATUS OF THE MUCKLE- 


SHOOT INDIAN TRIBE OF THE 
-MUCKLESHOOT. RESERVATION 


~ Indians: ‘Hunting and Fishing 


‘The Muckleshoot Indian Tribe is‘an exist- | 
fe Aue: federally- recognized tribal. entity that. 


is. a ‘political successor -in ‘Interest of 


some of the. Indian tribes or bands which 


: were par ties to the Tr eaties of Medicine 


Creek, 10 Stat. 1132, and Point - Elliott, 
420 Stat. 927, - and . therefore ° ‘the » tribe a 


possesses, off-reservation penine rights. 


M86862_ | February 22, 1978 


- OFFICE OF THE SOLICITOR ~ 


cae NDIAN AFFAIRS. 
J uly 27, 1 m7 


. To: Comcctssi0Nen « oF Inpraw Ar. 
, FAIRS. . — 
Sitisnoe: iuaes STATUS OF THE 

a MucriEsnoor -Inpran Trree or 
| - THE MockiesHoor ResERVATION, 


_ By memorandum of J uly 26, 1979, 


" your ee a lege opinion: on the 


OF THE DEPARTMENT OF . THE 


INTERIOR 80 ED. 


authority of the Burcu of cate : a 


Atfairs to issue treaty fishing 3 identi- 
fication cards pursuant to 25° CFR 


Reservation in the State of Wash- 


im gton.. 


The Miickiesioot Indien Tribe j is 


‘an existing federally recognized o%- 
tribal entity thatis a political suc- | a 
cessor In interest of. some. of the In- | 


dian tribes or bands which were 


parties to the. Treaty of Point Ble 7 
liott. executed by the United: States 


Qe a number of tribes and bands on 


January 22, 1855, ratified by the . : 
Senate on March’ 8 1859, and pro-- 
claimed by the. President April 29,_ 


1859, 12 Stat. 927. Article 5 of that 2." 
treaty secures certain fishing rights - 
to. the Indians who | were cae 


"thereto. ee 
The Secretary of the Theor is- - 


sued 25 CFR 256. 3, effective Aug- 
ust 14, 1967, as part ofa regulation = 


‘whose purposes included : 


(1) To assist in protactiis ‘the: “off - 


reservation non-exclusive fishing rights me: 
which are ‘secured. to certain. Indian | 
tribes by their treaties with the ‘United . 


States: 


% * Es gg, RT ae a. 
. (6) To assist the. States in enforcing _ 
their laws and regulations for the man-. 
-agemeut and conservation of- fisheries _ . 
resources in a manner compatible with —~ 
- the treaties of the United States which 
are applicable to such resources, ‘125 CFR a3 
-256.1(a) (1) and (6)]. - : 


- This section of the regulation te 


vides that the Commissioner of In-: ” 
- dian. Affairs shall arrange - for the. 


issuance of an appropriate identi- 
fication card “to any. Indian entitled be 


af 222), eee 


: “TREATY. STATUS. OF THE: MUCKLESHOOT INDIAN. TRIBE 
7 oe THE _MUCKLESHOOT RESERVATION _ a 


February 22, 19 73 


i ‘there “eto” and farther, provides that 
such card shall be “prima, facie evi- 


dence. that. the. authorized holder ~ 
a. thereof is entitled to exercise the 
-° fishing rights secured by the treaty 
- designated. thereon. ” The Commis-— 
' sloner may cause federal cards to be. 
issued for this. purpose or may au 
23 thori ize issuance of cards by proper” 
- tribal authorities. To be valid for — 
this 'purpose; a tribal card must be 
fe -countersigned by | 
officer of the Bureau of Indian Af-~ 
fairs. certifying ‘that “the person — 
named on the card is a member of. 
__ the tribe issuing such card and that 


said tribe is recognized by the: Bu- 


reau of Indian Affairs as having liott; and also to some extent under 
the Treaty of Medicine Creek, 10. 


Stat. 1132.. The tribe continues to 


fishing rights under the treaty spec- 
ified on such card.” The regulations 
contain further provisions regard- 
ing use.of the card as-a prima facie 
“eeliable means of identifying to fed- 


eral, state or tribal. enforcement - 


officers those persons who are en- 


_ titled’ to exercise fishing rights se-_ 
- cured to Indians by federal treaties. 


~.. Ever since. such cards: were. first 
‘issued, the. Portland Area Director 


of the Bureau of Indian Affairs has: 
oo ‘included the Muckleshoot Tribe as. 


: one of the tribes whose members 


are entitled to be issued’ them, and > 
as of March 17, 1972, 72 cards had. 
been issued" to members of that 
“tribe. The’ earlier of these cards’ 
"specify the ‘Treaty of Medicine 
_ . Creek “as ‘the ‘treaty by. which the — 
af fishing ‘rights. of the holder. :were: 

secured.’ Later cards for this tribe — 
| ar the Tr eaty of Point Elliott. 
Xe ou advise that agencies of. the g 


an authorized. | 


‘State of: “Washington 1 ee ‘ques- . _ 
- tioned the entitlement, of the ‘Muck- 2s 
leshoot' Tribe and its members to off- eer 
_ reservation fishing rights under any 
7 federal treaty, and hence, have ques-- 
tioned. whether BIA may lawfully ae 
issue or authorize the Muckleshoot~ .. ~ 
Tribe ‘to issue such’ identification. cmt 
cards to members of that tribe. You, 
therefore, ask us to advise you as 
to" the status. of. the Muckleshoot Le #8 
Tribe and as to. your: authority. in cat 
ere respect. peer 
The Muckleshoot Thain Tribe is _ 
a federally recognized tribe of Indi- — 
ans to whom fishing rights are se-— 


cured under the Treaty of Point El- | 


possess those rights today and may 


authorize its members to exercise _ 


them, subject to such terms.and con- | 


ditions as the tribe may. lawfully — 
impose upon its members in accord- 
ance with its constitution and by-— 
laws, and subject further to such. 
| ponsonable and necessary. conserva- — 
tion requirements as. the State of - 


Washington. may lawfully impose | 
in accordance with applicable fed- 


eral court decisions: regarding state . 

authority. to regulate exercise of 
this federally secured right. Accord- 
ingly, your authorization for issu- 
ance of treaty identification cardsto 
* members of this tribe is pr oper and 
required by the Seer otary’s Ss. regu- - 
lation. pe eS 
~The Mucldeshoot indian Tribe of 
: ths Muckleshoot. Reservation. is. ‘or- | oe : 
ganized pursuant to the Indian Re- er 


224. a 


| “ otganization Kee of Ja une 18, 1984, 
 §16,.48 Stat. 984, 987; 25- US.C.. 


- 8476. (1970). The treaty rights of. 
i _tribes which. reorganize. under that. 
Act are. expressly preserved by. the. 
= Act. of June, 15, 1935, § 4, 49.Stat. 
| 8785. DD U.S.C. ‘§478b_ (1970). ‘The. 
_ ‘ter m. “tribe” 4 ig defined by §. 19 of the . 
7 Indian - Reorganization. Act: (48.— 
Stat. 9883. 25. U.S.0. 8479. (1970)) - 
as including “the Indians residing. | 
on one. reservation. 9. Thus, the In- _ 
_ dians. residing. on the Muckleshoot -: 
- Reservation at the time they voted 
to reorganize under the Indian Re-— 
or ganization Act were author ized, to . 


a Indians. 


There is no piece but that nice 
Indians who were placed upon the 
- Muckleshoot, Reservation commenc-: 

ing around 1857 when the reser var 
| Gar was, established by the Execu-. P 
tive Order of President Pierce of » 
Ji anuary 20, 1857, were Indians who 
were parties to the Treaty. of Point | 
— Elliott and the Treaty of: Medicine - 
Creek. The reservation has been con- 
| tinuously maintained for those. Lip 
dians and. their descendants since. 
. that time. The historical facts on 
this matter have been descr ibed with 
considerable thoroughness by an ex- 
pert anthropologist hited by the. 


United States in connection with re- 


cent and pending litigation involy- » 
ing the tr eaty fishing rights of . 
7 Muckleshoot Indians, as well as in- 
_ the annual reports of the ‘Commis-. 
sioner of Indian Affairs and other 


DECISIONS: oF THE DEPARTMENT oF’ THE INTERIOR: 


| [80 LDe 


- official ee of he Deana of 
the Interior, extending over.the last... 


115 years; Seo. €.9.5, letter of J anu~. 
ary. 19, 1857, from George W. Many- -_ 


penny, Commissioner of Indian Af--. 


‘fairs, to Secretary. of the. Interior 


Robert. MeCleland requesting Ap- - 


proval of. Governor Stevens’ recom~ 
mendation. for establishment. of the. . 


Muckleshoot:. Reservation. “(which 
derived its name from the prairie. 
on which it- was. located, not. from. | 
the. Indians who were to be placed: 
ther eon). The reservation was to be 


established pursuant to the Presi-. 
dent’s authority under: Article 6 of _ 
| establish a reorganized tribal en- the Treaty: of. Medicine Creek (the. 7 
~ tity, to adopt a name for that entity, . 
and to do so. without abrogating Or 
impairing any, rights guaranteed 


under existing treaties with een 


only. western. Washington , treaty 
which. had been: ratified. at. that 
| time). That Article gave the Presi- 
dent authority to remove. the In-s 
Pe dians. from locations. established as 
reservations by. Article 2 of that: 


treaty: to “such. other suitable place 
or places. within [Washington] ter- 


_titory as he may deem fit” and to. 


“consolidate them. _with other. 


fr iendly tribes or. bands.’ v ‘Identical ’ ; 
authority. had also been. agreed to~ 
by the Indians who were parties to. — 


the Treaty of Point. Elliott. (Arti-. 


cle.7 thereof), and became effective — 
when that tr eaty was ratified and _ 
: proclaimed i in 1859.. 


‘Pursuant . to authority of iow : 


two treaties Indians from the Green. 


and White Rivers areas, who consti- ~” 


tuted bands that were parties to the — ‘ 
Tr eaty. of Point Elliott, as well. as. . 


some up- river Puyallup. Indians: 7 
who were. party. to. the Medicine. 


Creek Treaty, were removed to and 


consolidated | on ‘the: ‘Muckleshoot 7 
Reser vation. | ee 


ee ee 


TREATY ‘STATUS OF. THE ‘MUCKIESHOOT INDIAN ‘TRIBE 
OF ‘THE MUCKLE SHOOT RE: SE IRVATION | 


Febru ary 22, i 973 


a alee Init. still on Pee ve 
- _ official, recognition of the foregoing | 
facts and the treaty status of the 

Indians of the Muckleshoot. Reser- 
~ vation (whom the Government sub-" 


sequently. referred to.as “Muckle- 


shoot Indians” from-the name of the ~ 
reservation on which they had been. 
a Jocated) are found in the “Report of 
. the Commissioner of Indian Affairs 
_. to the Secretary of the Interior” of 
1860 (“White River has a large trib- 
— utary, called. Green River, and be- : 
_. tween these two streams, seven miles ~ 
_—s from. the fork is. the Mucklechute - 
| “Reservation. This reservation is se- ~ 
cured to the Indians, parties to the 
i treaty of Medicine Creek, but is not 
in the territory ceded GS them, has 
never been occupied for their use 
7 #8 On the: other hand, it is-in the 


Alnaits: of the- territory: ceded: by the 


| ‘ treaty of Point Elliott. ‘The Indians — 
living there, and in the vicinity, are. 
- parties. to that. treaty: He ED? at. 198), 


- 1867. (“The . Point . Elliott Treaty 


- ** * consists of the Tu- la-lip; Surin- - 

~ smish, Lummi, Post [sic]: Madison, 
sand Muckleshoot. Reservations,” at ~ 
3380). 1870. (at. page 17, 1871 “(The . 
reservations under. this. treaty [of 
-. Point Elliott] are. Tulalip, Port. 
Madison, Lummi, Surnomish,..and 
le “Muckleshoot * oe) # at. 272) and. 1872 
“(The D’Wamish. and. other allied - 
“tribes. number, 3600. and have five 
"reservations, containing in all 41,716 
> acres, set. apart by. treaty made with 
-<_ them i in 1855 * * ** at 60. ye : 
The extensive, thorough research 
a “of Dr. Barbara: Lane, the anthro- 
_ pologist referred to above, conforms 


the nent position oft ‘his. De: 0 
partment: that the vast maj jority of. 


‘the Indians-placed on the Muckle- 
shoot Reservation weré White and — 
were 
_ identified in, the: preamble to the — 


Gr een. River. Indians. who. 


Tr eaty of Point: Elliott - as. the 


Skopamish, Stkamish, and Smul- ee 
: kamish Bands of the Duwamish Tn- 

. dians.. 
placed upon the Muckleshoot. Res- a 
: ervation were from tribes or bands. ~ 


The remaining “Indians | 


that’ were parties to. ‘the Medicine | : 
‘Creek. ‘Treaty. te oar 
Since the fishing rights provisions 


of the two. treaties are essentially = 
- identical, it is. our.view thatthe con- 

 solidated: groups of Indians placed — 
“ npor ‘the’ Muckleshoot Reservation — 
and now. reorganized “under | the | 
-name.of “The Muckleshoot Indian 
ae Tribe of the: Muckleshoot Reserva- 
‘tion” pursuant. to: 25° US. GC. §476 | 


(1970), pr esently retain a treaty- — 


_ secured right to, fish at the usual and - 
accustomed, places. of the villages 


and bands that were removed to that - | 


‘T eserv ation,” 


“The ‘Secretary of the Thtetiot and i 


is delegates are charged.in broad 
_terms with-the functions, duties-and — 
obligations to éxecute the’ Federal 
guardianship of the Indians and the _ 
“management of Indian. Affairs..25. 
US.C.: §2 (1970) ; 43 U.S.C. $1457 
_ (1970) ; Reorganization’ Plan 3 of | 
"1950, 64 Stat. 1262, 43 U.S.C. $1451 
(1970); note following. The regula- 
tion providing | for the issuance of 
treaty fishing identification. cards — 
_ was issued pursuant to the authority _ 

: ‘of. 25 U. S. C. S$ 9 alec Exercise of : 


ES Ct: 
, -_ Kagama, 118 U:S. 375, 68. CE. 1109, 30L. . 
_. .Ed. 228, Congress ‘has. provided : 
: .. Conimissioner’ of. Indian’ Affairs - shall, 
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> all Pty powers to ee 5 
_ what has been called the Federal . 
care ‘guardianship ~ of the Indians has— 
cr been many ‘times sustained without. 
“any additional specific statute. que. 

- thorizing the particular action. In 


coe Armstrong - v. United States, 306 F. 


a said (p. 522) : 


The United, States, ty. virtne “of “tts 
rer ag: guar dian, is responsible for the. 


- ment. United States. We. Sandoval, 231:U.S. 


28, 46, 84 8. Ct. 1, 58 L.Ed, 107; Choctaw — 
United States, 119 U. Su: J. 2 : 
15, 30 L: Kid. 806; United ‘States Vv. : 


y Nation v. 


under the direction of the Secretary of 


; the’ Interior, ‘and agreeably: to such. ‘regu- s 
"lations as the President may. prescribe, © 
have the management of all Indian affairs 
'. and of all matters arising out: of Indian 
Stat. § 463. (1875), 25 | 
/ ULS.C.A, § 2. This statute furnishes broad: _ 
authority for the supervision and man- 
agement of Indian. affairs and property 
. commensur ate with the: obligation of the | 
~ United States. United States v. Birdsall, 
283: U.S, 233, 84 8. Ct. 512, 58.L.Bd 980; _ 

. United - ‘States ve Ahtanum, Irrigation | 
.. Dist. 9 Cir, 236 F.2d 321, cert. COME Mey “is 
| 852 U.S. 988, 77 S. Ct. 386, 1 L.Ed.2d 367 ; 
- United States’ v:: Anglin: & Stevenson, 10 


2 relations. 7. Rey. 


. Cir. 145. F.2d 622, 628, cert. denied, 324: 


US. 844, 65-8. Cte. 


| 205 U.S. 80, 84, 2 8. ct. 423, BL LMA. 


e 4 Lo gte. eee 
oa 718. 7 ous 


‘J ustice oe Devanior chen ir- 


a cuit: Judge, . in Rainbow v. Yo oung, 
161. F. 835. (8th..Cir. 1908), when 
2 sustaining the. authority of the Sec- . 

retary’ ofthe Interior to exclude — 
: collectors. fr om. a reservation on n the: 


OF THE DEPARTMENT. OF THE INTERIOR 7 


«The. 
+ the Commissioner. of Indian Affairs was ~ 
: intended: to .be sufficiently”: ‘comprehen- 
“sive to. enable him, agreeably, to the laws 


678, 89 ‘L.Ed.: 1405 ;° 
2 Rainbow ve Young, 8 Cir, 161 F. 835. See 


United States ex rel. West Vv. Hitchcock, ae | 
concerning sentences for convictions 


“of violation of the laws: covering — 
es liquor traffic - with * the. “Indians, | 
‘bribery to influence action in the ee 
making. of such. ‘recommendations ? 
Was a violation; of the statute pun- 


[80 ED. a 


aay payments were to. vibe! Maa tO: 
_ the Indians, referred to R:S. 441 
and 463 to:R.S, 2058, defining the 
~ general. duties of the Indian. agents — 
and to R.S: 2149 as to removal of — 


persons from Indian. reservations, 


| “and said. (p. 838) = 
2d 520. (10th Cir. ee the. Beas ec 


author ity. SO. given. to the Commissioner, 


and. upon: this. record it: cannot. reasonably 


| protection of the Indians ona reservation | | be. doubted that the [CJommissioner, AT 


so long as they are wards of the govern- giving to the superintendent the direction _ 


: | before named, acted with. the appr oval of: i. 
.. the Seer ‘etary of the Interior. cs 
tions omitted] = fe? 


* [Cita- - 


In. ‘our opinion ie very “general lan- 
guage. of the ‘statutes makes: ‘Ait. quite 
plain. that the: authority conferred’ upon 


of Congr ess and. to the supervision of the 


President and the Secretary of the Inte- — - 
rior, to manag se. all Indian affairs; and | 
of the Indian ak 
‘relations, with.a just. reg ard, not merely - 
to the rights and. welfare of the public, 
| but also to. the rights and welfare. of the. 

~ Indians, and’ to the duty of. care and. pro- © 


all matters arising. out. 


tection. owing. ‘to them by reason of: ape 4 


state “Ole dependency, and tutelage. ' 


Tilustrative of the same appeodh a 


18 Unated . States. v. Birdsall, 233. 
US, 298- (4914) , holding: that,-de- 
“spite the absence of written. rule or 
“regulations” authorizing | the Com- 
- missioner to make recommendations — 


jshing bribery to- influence official : 
Bs tee in Parker, Sak Five — 


: No other statute imposes any y limitation oe 
: applicable here upon. ‘the | exercise of. the ; 


999] 


- does 


“TREATY STATUS OF THE MUCKLESHOOT INDIAN TRIBE. 
| OF THE ‘MUCKLESHOOT. 


RE Si RVATION — 


| February 22, 1973 


a7 Ciwilized Tribes Ve _ Richard et al. | 


Admys., 250 U.S. 235 (1919), as - 


supervision of. lease income ‘of re-— 


stricted Indian lands, Justice Van 
- Devanter briefly 
: ue | 


eR Ty the absence of some provision 


or to the eontrary the supervision natur ally 
is falls to the Secretary of the Interior. 
Rey. ‘Stat. §§ #41; 463. 


See nled United States. eat pet We est 


vy. Hitchcock, 205 U.S: 80, 85 
(1907) ; ef. Catholi Bishop of ‘Nes- 


- qually v. Gibbon, 158 U.S. 155, 166 
(1895) ; United States v. ‘Barnsdall: 


Oil Co., 127 F.2d 1019, 1021. (OA. 
a 10, 1942). : 
In Hasnbous supra, J ustice Van 


Es Devantar had quoted from United 7 | 
the issuance of 25. CFR 256.3 was 


an authorized exercise of the Secre- _ 


States v. Macdaniel, 10 U.S. (7 


Pet. 1) 876, 880 (1838), that. (pp. 


14-15): 


No government could. ‘De. adiminis- 
tered. on such principles. To ‘attempt to 


regulate by law the minute movements 
of every part of ‘the complicated ma- 


_ chinery of government, would evince a 


7 (pe 


“most unpardonable ignor ance on the sub- : 
ject. Whilst the great outlines of its — 
“movements may be marked out, and limi- - 
tations. imposed. ou the exercise of its 
: powers there are numberless things 
whieh must be done,. that ean. neither: be. 
- anticipated nor defined, and which are~ 
essential to: the proper action of the — 
“ government. ee oe es . 


In Federal Didi ae: fie : 


ay these. aaa principles - are 


summarized as follows: “CD; 49) 


— “Federal ee ative power over — 
Indian affairs, vested in the Secre- 


tary of the Tacos 1S virtually. all- 


inclusive.” (pp. 51- 52) de #* Dig. - 


cr etionary power to act in situations 


not: specifically provided for, often 
is lodged in the Secretary.”. 


Ti. conclusion, we advise. you that a 


tary’s duties and obligations of — 


OA practical acame ae the action of | - Federal guardianship | of Indians — 


4 any one of the great departments of the | 
~ government, must convince every person 
‘that. the head of a department, in the 
distribution of its duties and responsibil- 
ities, is often compelled to exercise his : 
x discretion. ‘He is limited in the exer-_ 
 . eise of his: powers by the law ; but it 

| not follow that. he must. show cc 
-. statutory. provision. for. every ‘thing. he 
does. 


and management of Indian affairs, | 


and that .the authorization for is-— 
-suance of treaty fishing identifica- 7 
tion cards to members of the | 


Muckleshoot Indian Tribe is obliga- 


| tory under such regulations because —. 
~ that tribe has fishing rights § secured 

by: the Treaties of Point Elliott and 
is Medicine Creek. 


“Winunase A. daaun | | 
| Associate: Solicitor. ns 


“U.S. GOVERNMENT PRINTING OFFICE: 1973 


. Administrative 


‘AFFINITY ‘MINING COMPANY 
: a phe ‘5 MINE 
Oe 2 IBMA 57 ee 
; Decided Mu arch, 19, 1973 
| Appeal from a decision of Chief 
law. Judge . Hom, 
dated. October -4, :1972, dismissing a 
civil penalty assessment proceeding 
_ (Docket No, HOPE 72-200-P) ‘initi- 
ated against Affinity Mining Company 
‘by the Bureau of Mines: pursuant to 
section .109(a)(1) of the Federal Coal 
‘Mine Health and Safety. Act of 1969. 
Affirmed .as modified. 
‘Federal Coal Mine Health and Safety 
Act of 1969: Penalties: Penalty . 
7 Against: Operator | oo 


More than one person may fall within the 
Act’s definition © of “operator, ae put the 


pr ‘oper party to be. held liable for penalties - 


is the operator responsibie for the ‘viola- 
‘tions and liable for the health and safety 
of its employees even though such opera- 
_ tor is an independent contractor. 


Federal Coal Mine Health and Safety. 


Act of 1969: Penalties: Penalty 
Against Operator S ae : 

The Bureau of Mines has the initial dis- 
. cretion in serving | orders and notices ; 
however, since the” “question of the re- 
Spousible operator is a factual determina- 
tion, the Bureau’s. discretion must be sub- 
ject to. and . withstand. the saa of 
| administrative review. 


APPEARANCES: Robert WwW. ae 
- Associate Solicitor, J. Philip Smith, 
| Assistant Solicitor, Madison McCul- 
| loch, Trial Attorney, in behalf of the 


i appellant, ‘U.S. Bureau of Mines; 


Thomas E. Boettger,. Esquire, in hbe- 
half of appellee, Affinity Mining Com- 
: pany; tym eke oe ‘Esquire, in 


AFFINITY. MINING. COMPANY, KEYSTONE No. 5 (MINE 
‘Mareh. 19, 1973 . ; 


behalf of amicus curiae, Bituminous fe 
Coal Operators’ Association. a 


OPINION BY THE BOARD oe 
INTERIOR BOARD OF MINE 


OPERA Id ONS APPEALS 


On February 3, 197 9, a cer aa 


ee proceeding was initiated by. the . 7 | 
Bureau of Mines (hereinafter Bue 


reau) pursuant to the provisions of | 


section 109 of the Federal : Coal 
Mine Health and Safety Act of 1969 


(hereinafter- the Act) .’The..pro- 


cedural and fattual:background is 
adequately: set.forth: in the: ‘decision - 
of the Adniinistrative Law J udgeat 
2 TBM A‘63.2 -Amappeal. tothat. dbci= i 


sion was filed by the.Bureau: on 
October 24, 1972: On November 9, 


1972, Bituminous Coal Operators’ | ; 


Association” (hereinafter BCOA:) 


petitioned for leaveto participate 
as amicus curiae which was granted 
by Order: of the Board’ dated: No: 
vember 15, 1972. Timely briefs:were a 


filed by all of the parties, including ~: 
Affinity Mining. Company ‘(herein: © 
after Affinity), | ; 
Board’s own motion oral argument 7 
was ordered on J paae 9, 197 35 ‘ond 
held J anuary 26, 197 3. 3 | 


Contentions of the Parties. - 


| The Bureau contends (1). that Ai: 


finity- is the proper party. to the 
proceedings as the one and only. op- : = 


erator of. the coal mine; and, 4, (2) in 


“<P TY, 91-173, 83. Stat: ‘T42-804, “30: Uz 8. C. 
§$' 801-960 - (1970). e 
"8 The Judge’ s decision, follows at 2 ema 63, : 
ad E: DB. ee 


| 80 ae ay oe 


and upon the 


a ee ae 


- : ¥, 230 4 DECISIONS 


7 : the alternative, that if both Affinity 
and Cowin are “operators” of the 


~ mine, then the Bureau should have 


eng the sole discretion to choose whether 
2 tO. proceed against one or the other, 
-. or both,.in a civil penalty proceed- 
Aan and (3) an independent con- 
aoe tractor performing work in a.coal » 


mine is not an operator but an 


- a the Act: 
a “Affinity ponpedde mre a coal com- 
| pany, although it may be an opera- 


-, tor, should not be held responsible 
ina civil penalty: proceeding under — 
- the Act for the violations of an 
aa "independent. contractor who. is algo | 
_ an operator. : 


. BCOA argues that an ieiopatat 


: = - ent contractor should be held solely 
© responsible for its own violations of 


the Act committed in areas of a 


_ - coal mine under its control and that 
ce there is no basis or legal justification 


for application of a primary-second- 


ary liability * for civil penalties as 


ee, alluded to by the Chief J udge. 


7 ‘Discussion 


“This Board agrees with the ceil 


a : renched by the Chief Judge dismiss- 
_ ing the proceeding against Affinity, 
- and-the decision will be affirmed to 
_. that extent. However, in the course 
--. of his opinion, the J udge, by way 
- i ot dicta, suggested that Affinity 
~~ might have some secondary liability 
Although the | 


. s —— 
8 Section 3(e). “agent” means any person 


to pay penalties. 


-. eharged with the responsibility for the opera- 


tion of.all or part .of a- coal. mine or. the - 
' gupervision of the miners in a coal mine. | 


. ‘&See Judge’s deciston, supra, at. 67 and 80 
LD. 234, 235... 7 | 


‘OF. THE DEPARTMENT OF ‘THE ‘INTERIOR 


ec yr 


a0 1D. 


J udge found: it unnecessary. to re-- 
solve this issue, the Board is com- ~ 
_pelled to disagree. with this thesis. 
A doctrine of primary-secondary — 


liability the Board feels is erroneous | 
and unjustified, and the following 
discussion is directed to that area of. 


‘disagreement, ‘with the. J sd s de- 

| ~eision. _ 
os “apent” 2 of the operator for pur- — 
>. poses of civil Pee pelts under 


We cannot: ‘accept ihe Baan’ Ss 


contention that for each coal mine — 
there can be but one “operator” and 


that the common law status of “inde-_ 
pendent contractor” has been abro- 
gated by the Act.’ The Bureau con-. | 
tends that an independent contrac- 
tor falls. under the definition of 
“agent” and thus by. inference can- 
not also be an “operator.” We can-_ 


. not agree. The legislative history of 


the Act describes mine foremen and 
superintendents as agents of the 


operator,’ thus supporting the com- 


mon law theories of agency adopted _ : 


~insection 3 (e) of the Act. 


To give true meaning to the eX- 
pressions of the Congress we con- 


sider that the term “operator” must 
be read together with. responsibility 


for health and safety of employees 
(miners, workers). Therefore, while 
more than oné person may fall tech- 


nically within the definition of “op- 


erator,” only the one responsible for 
the violation and the safety of em- 
ployees can be the person served 
with notices and orders and against | 
whom civil penalties may be as-. 

sessed. : 


& ‘Cominittes:c on Waueation and Labor, aoe 
of Representatives, 91st Cong., 2d Sess., Leg- 


islative History Federal Coal Mine Health and . | 


Safety Act (March 1970) at 44, Sie 


ae 229] ‘4 


BP a * ies EY ie om = eS ee 
: es : ’ Pee o! 
a rh | wl te a ae oh, : 


Wee eannot agree a that there can be. a 

.  @ more or less offending party. Tn- 
herent in the Act and its definitions - 

_ isthe concept of liability of an oper-_ 


_ ator for violations of safety stand- 


ards. While we concede that in this — | 


ease both Affinity and Cowin tech- 
~ nically fall within the definition of 
“operator,” the proper party to be 
held liable for penalties is that op- 
erator responsible for the violations 
and liable for the health and safety 
of its employees. Under the facts of 
this proceeding, Cowin as an “inde- 
pendent contractor” was responsible 


for the operation and was respon- 
sible for the safety of its workers. — 


~. ‘We do not intend by this decision 
to imply that an operator such as 


Affinity would be immune from lia- 8 
bility for assessment of penalty 


where it materially abetted viola- 


tions of its independent contractor 


. (Cowin), or actually committed 


pal-agent relationship. This is a 


_ factual determination to be made on | 
a case-by-case basis, but, in any 


event, not present in the Instant 
proceeding, ) 
In light of the bon ane holding, 


- we must also reject the Bureau’s 


alternative argument that it has un- 


_ limited discretion to choose between. 
operators in penalty, assessment 
proceedings. Certainly the Bureau. 


has the initial discretion in serving 


_ orders and notices. However, since — 
the question of- the responsible. 
_ operator is a factual determination, 
_ this discretion is not unlimited and 
must be subject to and withstand 
the scrutiny of administrative re- 


- AREINITY “MINING. COMPANY, (KEYSTONE 
: . - March 19, 1973. fe. *- 


view. The isis Se a “proper v party ; : | 
is an inherent. responsibility of en-= 
forcement which cannot. be Te; - o 


nouneed by SS) fiat. - at 


| ORDER» oe a ee, 
WHEREFORE, pursuant to ie < ee 


authority delegated to the Board — 
of Mine Operations Appeals by the 
Secretary of the Interior (483 CFR 
41(4)), IT IS HEREBY OR- ._ 
DERED that'the Chief Judge’sde- 
cision of October 4, 1972, granting 
the Motion ‘to Dismies the proceed: a 


ng IS AF FIRMED. eae, 
“6 E Rocuns, th, aan 


4 hairman. Clee 


Davin Doaxs, on ee 
| Member. ot 
| 33 pe Dee See 
Ea- Officio Member. 2 
2TBMA 63 October 4 19Te ee 
_— DECISION. poe 


Statement of ae, - Re, oo: 
On February 4, 1972, the Buveal : 


ot Mines filed a petition forthe © 
assessment of civil penalties against. 
respondent, Affinity Mining Com- ~~ 
pany, for alleged violations of the 
Federal Coal Mine Health™ and’ | 
Safety Act of 1969, : 30 OU. S.C. 8 ~ ae 
et seg. (1970). . 7 a 
The petition was: filed } punt a 


to section 109 of the Act; 30 U.S.C. 


—-§ 819 (1970), which » provides | ne Ps 


part as follows: 


See. 109. (a) (1). The operator of: a -ebal ee 
mine in which a violation, occurs “of. aa an 


| susaina tory health or safety standard ee 


who violates any other provision of this 
_ Act * * * shall be assessed a Civil pen- 
‘alty by the: Secretary [of the. Interior] 
os * * which penalty shall not. be more 
than ts at 000 for each such. violation. 


* * * Tn determining the amount of the 
7 dite the Secretary shall consider the 


-operator’s history. of: previous. ‘violations, 


fs the appropriateness. of - such penalty. £o 


the size of the business “of the’ ‘operator 


charged, whether: thie’ operator: was negli- 7 

| gent, the: effect . oni the. ‘operator’ s ability 
_. to continue in ‘business, the. gravity of. 

the violation, and the demonstrated good. 


. faith of the operator charged in. attempt- 


ing to’ achiéye ‘rapid. ‘compliance. atter | 


: notification ofa ‘violation. 


| The petition alleged ¥i iolations of 

—. 80 CF R’ 75.200 and 75.1400 as set 

forth in order of w ithdrawal No. i, 
~ issued on December 21, 1970. The 


order named: “Affinity ‘Coal Com- 
pany” as the operator of the mine. 
Respondent filed an answer as- 


-. serting, inter alia, that the order . 
_- concerned’ practices of the Cowin 
Construction Company at the time 


and that respondent had no em- 


-ployees of its own. at the mine. In its 


prehearing statement respondent 


elaborated its position, asserting 


that Cowin was an independent con- 


| 7 tractor. performing work for’ re- 
- spondent and that it. was not an 


agent .of respondent; therefore 


respondent was not" hable for the : 


violations. charged. 


A hearing was. held at hae 
ton; ‘West Virginia, on May 9, 1972, 


i at, which the Bureau. and. ion: 


ent were represented by counsel. The. 
a oe as a witness Federal. 


1The name “Affinity Coal Goiipeny' was 
used in error; the proper name was pene 


Mining Company. a 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


occurred. | 


ou mine neces ee Alla- 
- mon, who issued the withdrawal or- 


der. Respondent called as its sole 
witness John W. Cook, mine ac- 
countant for respondent. («9 

At the conclusion of the. Bureau’ Ss. 
case, respondent moved that the pe- _ 
tition be dismissed on the ground - 
that Cowin was not an agent of re- 
spondent or subject to its direction, 
supervision and control and that the 


petition should have been directed 


to Cowin. The motion was taken 
under advisement. a 54-55. y 


Issue. 

The basic. 3 issue presented hoe 1s 
whether respondent should be sub- 
ject to.the. assessment ‘of civil: pen- 
alties. for. the violations charged’ - 
here, . assuming that. the mmoiauions 
Factual Sieunetan ee . 

Before considering the legal ‘ques: | 
tions involved, it is necessary’ to con- 


| sider the feisl circumstances pres: 


ent. The pertinent facts ‘are not, 
disputed and rT find them to be as 
follows: _ 7 7 
The Keystone No. as mine is ie 
cated: on, land Jeased by. Affinity 
from. Pocahontas. “Land . . Corpo- 
ration..: The. ming “was. originally — 
opened | by the “‘Lillybrook. Coal. 
Company. It was shut down in 1958 
and sealed: in. 1970. At that. time a. 


-1200-foot - slope . had. ‘been. ‘driven: 
a from. the surface to the No. 4 seam 


and: that seam had. been mined. 
In 1970, Affinity... obtained. State : 


permits to reopen the mine for the. 


purpose of developing a new coal 
seam, the. No. 8, lying under . the. 


[80 AD:« es 


, SOT, 


Ne O. As seam, Affinity aa a with 


from the No. 4 seam into the No. 3 
seam. On December 91, 197 0, when 


the withdrawal order was. issued, 
the slope had. been driven a dis-. 


| tance of 35-40 feet. The ultimate 
~ length of the slope was to be 600 


feet. Eighteen. men were employed 
to drive the slope, six men working : 


on each of three shifts per day. 


All 18. men were employed by . 
Cowin, Their work was directed by — 


Edward Stamper, superintendent 


for Cowin, Affinity had no employ- 
ees working. underground at. the 
time or on the slope project. Affinity 
did employ William Mabe as over- 
seer engineer for.the entire project 
_ of reactivating the mine. His duties _ 

- were to oversee the planning of the — 


mine, the construction of the clean- 


ing plant and outside. facilities, 


a and . the installation. of adequate 


ventilation facilities for the slope 


project. The No. 4 seam was utilized 
for ventilation. Specifically, with 


respect to the | slope project Mr. 


_- Mabe’s. function. was to approve 


‘necessary design changes and the 
completed project. He had no direc- 


tion of the work force employed by 
— Cowin. Such direction and super- 
vision were exercised solely by 


- Mr. Stamper. The two men did have. 
side-by-side trailer offices at the site. | 


In December 1970, the slope to the 
No. 3 seam was being driven at an 
18 degree pitch. Air hammers were 


_ being used to drill holes in the solid 


rock, An open type steel mine car 


: with a, sees rope was used to. 


- AFFINITY. ‘MINING COMPAN YX, KEYSTONE N O. & ‘MINE 
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- transport the aook removed i the . 
— Cowin & Company, Inc., on Octo-— 
ber 13, 1970, to extend the slope | 


surface. The’ car was: also used to 7 
transport the men. : 


“On December 21, 1970, ere In- > 7 
spector Allamon visited the mine,he . 
found loose brows, or areas of loose. a 


materials, i in the roof of the slope. : 


The roof was. being bolted only in : os 
accordance with directions from the Pe 
| foreman to the men; there was no 


approved roof conta plan. The i 


hoist had-no overwind control, the oe 
hoisting equipment was not exam- ees: 
ined daily, and the mine car had no’ 
safety catches or runaway protec- 
For these and other ~_ 
reasons Inspector Allamon issued ~—__ 
an order of withdrawal pursuant to —_ 


tive devices. 


section 104(a) of the Act, 30 U. C. — 


§814(a) (1970). | — 
_ All the conditions jeeeneas in ihe oe 

order pertained to the new. slope bes 
ing driven to the No. 3 seam. The : 

withdrawal order did not concern . — 
the old slope from the surface to 
the No. 4 seam. Consequently, any. 
“subsequent reference in this deci- . . 
sion to the “slope” means the. new ce = 


slope. | a 
~ As stated éatlier, the aelee aan 7 


Affinity : as the operator but the or- 
der was served on Mr. Stamper.The 
" order was modified on December 24, _ 
1970, and later dates and was A = a 
nally terminated on Bebenary 25, at 


19714. . : 
Applicable Tae | pena 
Section 109 (a) (1) of the Act pro- - 


vides that the “operator” | of the «. - 
maine in. which a violation occurs. _ 
shall ‘be assessed a civil. penalty. i 
“Qperator” is defined in section 3 | 


: err the Act, 30 0. S. 0. ss 802 (1910), 
28 follows: | 


(dy. “operator” means ‘any owner, 


ae lessee, or other person who operates, 
sai eontrols, or supervises a coal mine; _ 


- Section. 2 defines “coal mine” as 


follows: 


“(h) “coal mine” means an area of land 


: and all structures, * * * shafts, slopes, 


- tunnels, excavations, and other property, 


| 2 real. or personal, placed upon,:under, or 
above the surface of such land by any 


person, used in, or to be used in, or re- 
a sulting from, the work of extracting in. . 


: such area. bituminous eoal * * *, 


The definition of “operator” i is‘es- 


- sentially the same as the definition 
_ of that term in the legislation. as it 


: . was introduced in the Senate and 


* passed by that. body.’ 


- Commenting on that definition 


| the Senate Committee said: 


“The definition of an topesataet igs de- : 


- siened: to be as broad ag Possible to in- 


elude any individual, organization, or 


agency, whether owner, lessee or other- 
Wi ise, that operates, eontrols, or super- 
vises a coal mine, either directly or in- 


Ist sess. 45. (1969). 


| Viewing the general language of 


the definition i in this broad sense, it 
could be argued literally that Af- 


eu finity supervised the Keystone No. 
-> 5 mine, which would include the 
“new slope being driven in it, and 


therefore that it was an operator of 


_., the mine. While Affinity did not di- 
Sad rect or control the day by day work 
of the men driving the slope, it ap- 
- proved design changes and saw to it 


<2The only difference is that the Act. uses 
she: ‘phrase “who controls’. whereas the bill 
before une Senate sald “who * * * has con- 
. trol of. ‘ 


‘ 7 
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[80 LD. —e 


"that work. was completed eine | 
to. ‘plan. ‘This is. arguably. supervi- _ 
sion in a broad but: not unreasonable | 


‘sense.- 


Asto whether an operator, in this 
liberal sense, is subject to civil pen- — 
alties for violations committed by 
those not under its direct control, it’ 


is to be noted that section 109 (a) (1) 


does not limit the imposition of civil 
penalties to an operator. whose | 


agents or employees commit the 


violations. Section 109(a) (1) states 
that liability is fastened on “ [t]he 


operator of a coal mine in which a 


Violation occurs.” No causal connec- 


tion is specified as a requirement 
Tor imposing a penalty. In fact, the '_ 
legislative history of section 109 


suggests a Congressional intent to 
impose absolute liability. The con- 
ference report on section 109 stated : 

2, The Senate bill provided that, in de- 
termining the amount of the civil penalty 
only, the Secretary should consider, 


among other things, whether the operator | 
was at fault. The House amendment did. 


a not contain this Since th _ 
directly. §. Rep. No. 91-411, 91st Cong., — ee ee ee ee 


ference agreement. provides liability for 
violation of the standards against the 
operator without regard to fault, the 


conference substitute also provides that. 


the Secretary shall apply the more ap- 
propriate negligence test, in determining. 
the amount of the penalty, recognizing 
that the operator has a high degree of 
care to insure the. health and safety of 
persons in the mine. H. Rep. No. 91-761, 
91st. Cong,, ‘Ist sess. 71 (1969) ; (Italics 
added). . 


This broad extension of liability 
suggests that the. traditional rela- 
tionships of principal-agent, em- 
ployer-employee, and contractor- 
independent contractor are not to 
determine who is to be liable or not 


_— ky - 


i | ~ liable oe violations of safety stand- 4 


| ards occurring in a coal mine. 


_.° Even though these considerations 
‘point to the conclusion that Affinity — 
may properly be held to be an oper- 


ator of the: Keystone No. 5 mine, 
which necessarily includes the new 
slope in which violations are. as- 
sumed to have occurred, and is 


_ therefore liable for those violations, 


I do not. find it necessary to reach 
that conclusion. The reason is that 
whatever doubt may exist as to 
whether Affinity was on Decem- 
ber 21, 1970, the operator of the mine 
so far as the new slope was con- 


cerned, there is no question but that 
Cowin was. I find that Cowin, as — 


~ an independent contractor, is in no 
different posture from the Centen- 
- nial Development Company, an in- 


dependent contractor engaged in — 
sinking a shaft for Island Creek 
Coal Company, which was found to 
be an operator subject to the Act by 
Administrative Law Judge Wil- | 
liam Fauver in Centennial Develop- — 
71-95 
(November 26, 1971). Cowin was 
clearly a “person who operates, con- — 


ment Company, NORT 


trols, or supervises a coal mine” to 
the extent that the new slope was 


concerned. It was performing the 
work in that slope with its own 


employees. It had the obligation to 


see to it that the roof was safe and 


_ that the hoisting equipment, which 
it was operating, was safe. In short, 


- it was responsible for the conditions. 


that existed and for such remedial 
actions as were necessary to prevent 


violations of safety standards from 


occurring and: to correct violations 
ae did occur. 
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the less offending party. For that. | 


reason I. conclude that the proceed- .. 
ings against Aftaity should be ve 
‘dismissed. - a 

Accordingly, ities magnon, oe re 
spondent to dismiss the proceeding io 
is granted and the proceeding: is oa 


ordered | dismissed. 


| ‘Erwast F. Hoa” | | 
Chief Administrative Law J udge. 


APPEAL OF oa H. “wooR. a3 
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‘TBCA-815-12-69 oe: 
| Decided M oy 28, 1978 ie ; 
NPS- 
WASO-NATR-V-63/17, Natchez — 


Appeal from Contract No. 


Trace Parkway ERG: STS: ‘National a 
Park Service. OO a 


Motion for Reconsideration Denied. 2% 


Contracts: Disputes 


tracts: Performance or ‘Default: Ex- 7 


| eusable Delays—Rules of “Practice: 


Appeals: Burden of Proof—Rules be = 7 
Practice: Evidence oe 


The Board denies a Government motion 2 . 
for reconsideration where it finds that a 


diary entry contained. in an exhibit. of- 
fered i in evidence by. the Govern tor. 


| Because Cowin - was 5 directly and. cae 
aA primarily, if not exclusively, a : 
sponsible for the violations that as-. . 
sertedly oceurred, I believe that it ao 
should have been the target for an |. 
assessment of civil penalties instead 
of Affinity. Assuming that either 
could be held liable as an operator. 
of. the mine, I do not think that es 
sanctions should be sought against 


and ‘Remedies oe 
Damages: Liquidated Damages—Con- : 


; tended, no motion. for 


DE CISIONS: ‘OF THE 


- eee with the testimony: of a witness 
Pt for the appellant created an inference 


., that the Government was responsible for | 
* an. indeterminate portion of a protracted 
7a delay in removing utility poles from the. 
work area on a.road construction job and. 
_ that the Government failed to rebut such 


: inference even though information having 
a direct bearing on: the propriety of liqui- 
dated damages assessed. for delayed ‘per- 
formance was apparently within its pos- 
session or was more accessible to it than 


it was to the appellant. The Board there- 


fore ‘reaffirmed its prior holdings that no 


| : ‘attempt should be made to apportion the 


4 delay. between the parties and that the 
contract time should be extended to the 
- date the contract was cermied: to be 
by substantially complete. | 
3 APPEARANCES: ‘For appellant, Mr, 
Robert. B. Ansley, J x, Attorney at 
Law, 
Atlanta, Georgia; for the Govern- 
ment; Mr. Justin P. Patterson, Depart- 
a ment Counsel, Washington, D.C. 


. OPINION BY. UR. McGRAW 
INTERIOR BOARD OF 
_OONTRACT APPEALS 


| The Government has filed a time- 
iy motion for reconsideration of the 


portion of our decision dated 


July 31, 1972, relating to Claim A 
in which the Board 3 in effect found 
that the Government was responsi- 
ble for an indeterminate portion of 
- the delay resulting from the failure 


. to timely remove utility poles from 


tl John i. Moon & Sons, IBCA~815-12-69 
“(July 31, 1972), 79 ID. 465, 72-2 BCA. par. 
9601.. By letter dated August 11, 1972, the 
. appellant. requested a 60-day extension of 
‘time to submit a motion for reconsideration 


-. involving other aspects of the decision adverse 


| to the appellant. Even though. the request 
Was. granted. and the time was. further ex- 


been filed by the paras | 


‘DEPARTMENT OF THE 


Smith, Currie & Hancock, 


reconsideration has. 


INTERIOR 


the. aoeetaee ork, area. The Board 7 
therefore extended’. the time for _ 
contract performance by the 63.days - 


[80 De 


‘ 


for which ee damages had 


been: assessed. 


~The motion states ‘ane the Gov- 


ernment would be agreeable to re- 


opening the hearing on this matter’ 
if the Board is‘not persuaded by the | 


arguments advanced. As our ana- 


lysis infra indicates, we have not 
been persuaded that the Board’s de- 


cision is in. error; nor do we see any 
reason why the Government should 


be permitted to reopen the hearing’ 
for the purpose presumably of at- _ 


tempting to show that the facts re- 


lated to the delay in the removal of 
the poles are somewhat different — 


from. what the Board’ concluded 


them to be based upon the record 


made in the earlier proceedings. The 


motion does not even allege that the 
evidence the Government would of- 


fer in a new hearing was not avail- 


able? to it prior to the hearing in 
October of 1970. The motion clearly | 


indicates that the Government i is not 


concerned over the fact that a 63- 


day time extension. was granted to 


» 2Tn seanting the time extension: the. Board 


acted . under _the - authority. contained - in 
in Clause 5,. Termination for Default- 
Damages for Delay--Time Hxtensions of the 


General Provisions of Standard Form 23—A. 
See Young Associates, 
Inc. v. United States, 18 CC¥ par. 81, 980. | 


(April 19 61 Edition), 


(Ct: Cl. 1973), afffg Young. Associates, Ine., 
IBCA—557-4—66, 67-2 BCA par. 6676 (Novem: 
ber. 3, 1967) ; ; 69-1 BCA par. 7419 (Decem- 
ber 4; 1968)... 


8 Absent a showing that tie: new evidence | 


to be offered was not readily available prior 
to. the time.- the principal decision - was 


rendered, motions. for reconsideration are — 


properly denied. See, for example, South 
Portland Engineering: Company, IBCA-771-4- 
69 (January 29, 1970), 70-1 BCA par. 8092. 


fe re 7 aes is disturbed by 


the harsh result which it foresees 
may come to pass if the basis for the 


decision remains unchanged. For 
the reasons set forth in some detail — 


- below, we consider the harsh results 
which allegedly could. ensue from 
the Board’s decision to be largely of 


a chimerical nature. In any event, 


mere disagreement with the result is 


not a proper basis for reconsidera- : 


a tion of the decision. 
The Government’s. 


the following 
o erounds: 


seven ——- 


1 Phe appellant paaled to prove 


by &. preponderance of the evidence 


that the Government. interfered. 
with or lacked diligence with re-— 


spect to the removal cf. the poles 
under standards established in such 
cases as Davis v. United. States, 180 
Ct. Cl. 20 (1967) and Ben OC. Ger- 
— wick, Ine. v. United States, 152° Ct. 
Cl. 69, at 77. (1961).° 2 





4 Government Motion, p.12. 
| S-Asserting that the appellant: has the bur: 


den of. proving the amount of: equitable ad- 


‘justment in both money and time, the Goy- 


ernment © cities. Bergen Construction, | Ine., 


GSBCA No. 1058. (November. 20, 1964),. 65-1 
BCA par. 4554; Coastal Contracting and 
Engineering © Co., Inc, ASBCA No. 4835 
(July 28, 1958), 58-2 "BCA par.. 1875; and 


MeBride & Wachtel, Government Contracts, - 


Sec. 28.250 (Equitable . Adjustment). “We are 
fully .in accord. with the general principles 
recognized in the. cited authorities. In this 
ease, however,. the claims asserted under the 
Changes, Clause were dismissed for lack of 
"jurisdiction (notes 69, 76 and 77, principal 
opinion), and the relief provided by the Board 
‘was under. the authority contained in Clause 5 
‘(note 2, supra). We note that the findings 
_ from. which the instant appeal was taken 
lists Clause o (but not “Clause 3, Changes) 


among: the General Provisions regarded as 


: “particularly . significant.in the consideration 
and evaluation of the contractor’s claims.” 


| APPEAL OF JOHN H. MOON. & SONS” foe 
_ orek 28, 1978 


‘motion for 
ragpnaideratign is predicated upon 


In the Cynics of unusual cireum- 7 
stances this Board has consistently 
adhered to the generally accepted 
rule that the appellant has the bur- 
den of proving the claims asserted 
by a preponderance of the evidence ~ 
irrespective of whether the appel-. 
lant seeks additional money * or ad- - 
ditional time.’ The preponderance of | 
the evidence -rule has not been. . 


mechanically applied by either the - . 


Court of Claims® or the boards, 
however, in cases where the Gov-- 


ernment is asserting a claim for a 





(Pinaings, note 4 ot principal opinion, ‘PP. oo. 


4,5.) - | oH 
SR. BH. Halt donstmittion Company, et al., 7 
IBCA-465~11-64 (September 26, 1967), OS 
BCA par. 6597. 

TR & R Construction Company, IBCA-413 . 
and IBCA. 458-9-64 (September 27, 1965), — 


72 LD. 385, 393-94, 65-2 BCA par. 5109, ata?" 


24,064. 


8 See, for example, Austin Bngineer ing 00. eee 


Inc. v. United States, 97 Ct. Cl. 68, 79 
(1942) ; Wharton Green & 0o., Inc. v. United . 


| States, 86 Ct..Cl. 100, 108 (1937) ; and Sun 
; Shipbuilding & Dry Dock Oo. v, United States, 


76 Ct. Cl. 154, 188 (1932) (“The rule is well 


settled that where both parties are respon- 


sible forthe: delay in completion. of the eon- | 
tract and it. is ‘impossible. to’ ascertain’ the . 
true balance by. setting off one against- the. 
other, no liquidated - 
assessed * * *.”). a 
® See Minimar Builders, Inc., GSBCA No. - 
8480 (July 28, 1972), 72-2 BCA par. 9599- 


Lea County Construction Company, ASBCA ; 


No. 13964 (February 8, 1972), 72-1 BCA 


par. 9298; Framleu: Corporation, ASBCA No... 


14479 (September 21, 1971), 71-2 BCA par. 
9082; and Hardeman-Monier-Hutcherson, : 
ASBCA No. 11869 (August 7, 1967), 67-2 — 
BCA par. 6522, at 30,812 (“It is obvious that 
the delays to the job did not result from 


“any one of these causes, but followed from:a |. 


combination of them all, We cannot apportion , 


the delays among the various causes thereof... ~ 


The practical effect in this case of whether . 


‘or not the time extension. should be granted : 7 
is limited to whether the. respondent may col-.. . 


. lect | 
principle applicable has long bee established... _ 


liquidated damages. + *'* The basic | 


Where the owner prevents - performance by 


. the ‘construction contractor, he cannot collect. 
liquidated damages for the delay. *: *. *”). 


damages - ean be: ae 


— 238 : DECISIONS. 


as, figaidated damages for delayed per- | 
the erence indicates. 
- that the Government has been re- 


formance ; 


sponsible for some portion of the 


delay; and the state of the record is _ 
such: that the extent to which the - 
Government and the contractor have 


contributed to the concurrent or in- 


| _tertwined delay cannot be deter- 


mined with reasonable accuracy. 
We noted in our principal opinion 


| the absence of any evidence in the ~ 
. record indicating that at the time 
of the preconstruction conference on 
a July 11, 1963, either party contem- 
| plated that utility poles would pre- 
sent a problem on Project 313 
 » (notes 16 and 21).1° According to_ 
-- appellant’s witness Rushing, poles 
became a problem when the Govern- 
"ment had: to obtain more right-of- 
way in order to build the detour 
- road in accordance with the plans. 


. “Mr. Caldwell testified, however, that 


- the removal of the poles became nec- 
essary. when — 
a changed its plans as to the point at 
which the detour would enter pres- 
~ ent U.S. Highway 61. In the course’ 
of his testimony Government wit- 
ness Jordan acknowledged that . 


-the “Government 


| there had been a change in the align~ 
- ment of the road; that the right-of- 
| way was tight; and that if the slope 
sratio had not been changed, the Gov- 
ernment would have been in near 
. proximity to or past its existing 

-vight-of- “way (note 25). In any 

event, it is clear that following the 


award. of the contract some action 


10 Except as otherwise indicated, all refer- 


i ences to footnotes in the text are to those 
he oe appearing dn the principal opinion (note 1, 
oe a ie 


oF THE DEPARTMENT 


bal THE INTERIOR 


or acaone bee by fhe Gor timait ee 
contributed to the problems that 


subsequently arose with respect to 
the poles and that at the time of 
bidding the work covered by Proj- | 
ect 813 neither the contractor nor 
his. grading subcontractor had any 


reason to take into account the ex- 


tent to which performance would © 


be affected by having utility poles 


within the prism of work. 
While the record does not permit 


us to find the date upon which the 


removal of utility poles became 2 
factor to consider in proceeding . 


with the work on the projéct, the 


poles were recognized as constitut-— 


ing a sufficient problem to warrant 


conferences among the parties prin- 
cipally concerned in late December | 
of 1963, and again on April 15, 1964 © 
(note 49 and accompanying text). 

Although the April conference oc~ 
curred at approximately the mid- 
point of the 71-day period in which, 
according to the appellant, the de- 
lays started affecting its cost of op- 
eration from minimal to an increas- — 
ing intensity, the poles were not — 
removed for over a month there- 
after (notes 8 and 53). The key to 
why it took so long to accomplish SO 
comparatively simple a task (note 
53) is not revealed by the record. 
Except for the cryptic statement in 
Rushing’s diary for April 17, 1964, 
“Mr. ‘Chambers—NPS-told me to- 
day that the tel. co. would not move - 
their line on detour.at Hwy. 61 until — 
paper work was approved” (note 
51), the only explanation offered for 


the protracted delay | is Rushing’s | 
— testimony—over six ‘years aiter the — 


“1803 LD. 


hae ee 
cae y's 


— 


phone. company was insisting upon 


being paid in advance for moving 


the poles (note 71). Whatever the 
_ reasons, it does not appear that the 
resident engineer had much more 


information # as to the underlymg 


cause or causes. of the continuing 
delay in removing the utility poles 
from. the work site than did the 
grading subcontractor’s » os 
tendent. : 


According to Rushing’ S testimony | 


| the months of delay in removing the 

utility poles. impeded contract per- 
‘formance. Government — 
' Jordan estimated that somewhere 


between 2,000 and 20,000 cubic yards 
of excavation may .have been in- 


volved in the areas affected by the 


poles. He expressed doubt that | 


prosecution of the work had been 

significantly affected by the delay in 
| “removing the poles from the work 

area, however, and testified to the 
manner in which the actions of the 
grading subcontractor’ s superinten- 
dent had contributed to the Sone 





The fact that ihe poles were not venowed 
for two weeks after the date Mr. Herrin gaid 


he had been. told the. telephone lines would — 


. be moved (Government Exhibit 0”, 5—-1-64) 
casts grave doubt upon the completeness and 
the accuracy of the information generally 
available at the project level with respect to 
the poles. 

“Notes 9 and 56 of principal opinion and 
accompanying text. While Rushing acknowl- 


edged that some work could and did proceed: 


at other locations during the period for which 
delay claims for both time and money .had 
been asserted, he testified that the work went 
forward under more adverse conditions than 
would otherwise have been the ease (note 9, 
principal opinion}. 


18. Tr, 459; note 60 and accompanying text | 


in | principal opinion. 
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rent tine, he enlist fhe: tele- 


witness. 


and IBCA~—755—12-68 


of the ‘soit ane Te: appears aie a 
be undisputed that the Government. 
had greater knowledge of the reason. . 


for the delay in the removal of the 
poles than did the ag aie 
71). ; 

With respect to the first and prin- 
cipal contention advanced: by the 
Government, we note the: leading - 
case of Paul C. Helmick Company, 
TBCA-39 (July 31, 1956), 63 T.D. 
209, 280-81, 56-2 BCA par. 1027 at 
9906 in which the Board stated: 


: ‘It may ‘be assumed that the ultimate . 


burden of proving that the Government - 
did not make every reasonable effort to_ on 
make the adjacent danger trees available 
is on the contractor. In view of the nature A ee 
and duration of the delay, however, ‘the ot 
burden. must be regarded as’ shifting to. 


the Government to offer some reasonable sy 


explanation of the delay. The record is, 
however, devoid of any such explanation. 


* .& % As the Government has failed to 
offer any explanation of the long and pro- 
tracted delay, the Board is constrained 7 


to conclude that it did not make: every A oh 
! reasonable effort to secure the danger. 
tree areas adjacent to the special tracts ..— 
_in advance of the contractor’s clearing — 7 
- operations. | 


(Citations omitted). oa fe 
While the factual. situations in- 


volved in Helmick and in the in- 


stant case are quite different, there 


are some important similarities.t® » . 
In both there was a long and pro-: 


14Tr. 973-74; notes 58-61 of. prineipal 
opinion and: accompanying text. 

1 Affirmed on reconsideration, 638 LD. 868; 
56-2 BCA par. 1096 (October 31,.1956). See 
also Cen-Vi-Ro of Tevas, Inc., IBCA-718-5-@8 . 


80 LD. 29 at footnote 96 and accompanying : 
text. 


18 See portion of Helmick opinion quoted in |: 
text and discussion in Moon decision, note 1,'' 
supra, 79 I.D. 499-500, 72-2 BCA par.. 9601, tot: 
at 44,877. “e 


(February 7, 1973),°°_ 


. 3 Paeha delay which allegedly af 


_ fected: the. contractor’s ’ operations 


_adversely-and concerning which the 
Government offered no. explanation, 
~.. gven though it apparently had ac- 
_. cess to more detailed information | 
than did the appellant. In Helmick 
_the Board: found the circumstances 


~cwere’. -such . that the contractor 


: should be awarded. additional com- 
‘pensation. In. the instant case we 


found the Government was respon- 


- - gible for an indeterminate portion’ 


of the unexplained delay and there- 


= fore concluded. that no. liquidated — 
_ damages should be assessed for the | 


: delved performance. 


“OT he statement a Conan 


| a pounsel 4 in his brief indicating that 
a question ewisted as to whether the 


— Government or the telephone com- 


: . : pany “ was responsible, for the delay 
mM appre oval of the necessary paper- 


work. for | removal. of. the .poles. 


~. should not have been. relied. upon 


by the Board: since the statement 


was not evidentiary and 1 was s made 


: er. 


| We eee ee that the 

statement made by ‘Government 
counsel (note 71) was not eviden- 
-tiary and was made arguendo. The 


statement is considered to be a 


7 fairer appraisal of the evidence of 
i record, however,. than the sugges- 
_-tions now made that possibly the 


7 _. telephone’ company would not. re-_ 
move their. lines until. the power 


2 ‘company had. approved the paper 
| work or possibly the Mississippi 


i‘ Highway Department, a conduit. 


a i between the Government and the 


"DECISIONS, oF THR ‘DEPARTMENT OF THE. INTERIOR - 


“utilities, could have aciged chet oe 
paper: work.’ We note that these 
belated suggestions are not accom+ 
panied by any. citation to the tran-. 


script or to the exhibits in evidence. 
hey have no ‘probative effect. 
3, Phe appellant has not ee | 
be a preponderance of the evidence 
that the ubility company was held 


up in any way by the Government's 


failure to maké payment and there 


is no support for such a Mee, in 
the Board’s decision. _ 


Contrary to Government coun- 
sel’s assertion, the Board made no 


finding to the effect that the utility _ 

company was held up by the Gov- 

ernment’s failure to make payment. _ 

_ As the opinion clearly indicates at. 
footnote 137 and the accompanying 


text, the Board attached - little 
weight to Rushing’s testimony in- — 
dicating .that the telephone com- 
pany’s insistence upon payment | 
prior to removing the poles may | 
have been the source of the diffi- — 
culty. The. inference drawn by the © 
Board adverse to the Govern- 


ment. was based upon the entry 7 | 
- recorded in Rushing’s diary on. 


April 17, 1964 (note 51), which was 
proffered in evidence by the Gov- 
ernment as its Exhibit “O” (Tr. - 
794), together with Rushing’s testi- 


mony that the grading subcontrac- 


tor looked to the Government for 
relief (Tr. 852) and the Govern- 


-ment’s failure to offer any explana- — 


tion in this context for the pro- 
tracted delay in removing the poles 


from the area to be graded, even. & 4 
though it appears to be mnebnpated 


i Geversnient Motion, DD. 5, 6. . 


[80 L D. rh 


| chat the Government had oe 
~ knowledge of the reason for the de- 


lay than: did. the a (note. 


aie 


1966), 66-1 BCA par. 5413, is mis- 
placed because the decision in that 


case was based upon a finding that 


by a preponderance of the evidence 


the Government had been shown to 
have been partially at pale a. the 


aes involved. 


Lobe Deutschmann and. Wie , 


an were cited i in note 157 of 
the principal opinion for the propo- 


sition that there can be no recovery 
against the contractor where-the de- 


lay caused by the Government is in- 


separable from’ that caused by the 


_ appellant. Prior to the reference to 
these cases, the Board had outlined 


the circumstances which had caused 


_ it to-conclude by way of-an infer- 
ence that the Government was re- 


Sp onsible for a pertion of the delay © 


in securing the timely removal of 
the utility. poles.** | 


5: The Government ¢ a0as8 entitled 


to assume that since NO evidence was 
submitted proving Government 


fault, no issue was presented at the 


hearing which it: was 8 required to 
refute. a 


Government. seuusel appears to 7 
have overlooked the alleg gations con- 





18 Bde" discussion’ in principal opinion, ‘note 
16,. supra, and the previous discussion in tte | 
text accompanying footnotes 51 and 71 as 
well as the footnotes themselves. ‘Authorities - 


for: resort to an: inference in'a’ board decision 


were: not giveti. in ‘the original opinion but 


are aitee herein‘ in’ note ‘15, supra: 


“APPEAL OF JOHN H “MOON - & SONS 
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4. The Board’s felines UPON © 
Tobe Deuitschmann Laboratories, 
NASA BOA No..73 (February 25, 


the utility owner, . 
the Government to have these objects. yes 
moved, ‘therefore; creating a different. ‘circum: 


there, 


“Oat 


: tained. in appear ampiane. 39 


the assessment offered by appel- | 


lant’s.counsel.in his opening state- 
-ment,2” the testimony offered by 


appellant’s witness Rushing that he 
looked to the Government.to rem- . 
edy the situation,” In. conjunction 


with the entry in his diary on : a 


April 17, 1964,22 and the absence of | 


testimony from Government wit- 


nesses to explain the protracted de- 


jay in removing the poles which 


Rushing. testified “adversely af- 


fected ‘the. grading subcontractor’s — 


operations,”* concerning. which the. 


Government had access to greater 
information than did the appellant. 


(note 71). Lastly, we note that | 
while Government counsel now.as- 


serts that. “no issue. _was presented 
at the hearing * 


‘which the 
Government. was. maga to re- 
fute,”. 24 he nevertheless addressed _ 
this very ‘question in his posthear- a 
ing brief lag ré oe meee 7 


19 See note 43 and accompanying ‘text in. - 
principal opinion. 


20 FH The additional compensation thet ay 


the ‘contractor is requesting in this claim is 
considered arising not from any operations of - 
but simply . the’ failure. of 


stance than could reasonably be anticipated : : 


“upon bidding the project. e (Tr. 243.) e 
ak * * We don't ‘have a contract - with eo 
anybody but the Government, so I have to 


look to them. * * * (Tr. 852.) 

2 Note 51 of principal opinion. . 
28 ee The fact is that they “were. still : 

“and they ‘did hinder our’ operation » 

pct es cate 8) Coa 251.). The. Amportance - of the 


issue should also’ have béen ‘apparent from - "a 
the extensive questioning ‘of Rushing by the _ 


hearing member (Tr. 852-58). 
ce Government. Motion; p. 9. 
25 Government counsel ‘states at page. 9: 


tm * 


through discovery proceedings, to obtain ad-.- 
ditional documents che may: neve found. neces- 


* Ok Appellant’ was at liberty. to: ‘question a 
. Government witnesses who were present and, 


a ; (Continued) 
-. sary’ for some theory 


- DESISIONS OF TE 


6 In view of Mr. ashing res 


- peated admission that representa- 
. tiwes of the National Park Service 
and the Bureau of Publie Roads ond 


everyone in the Government im — 
volved were diligent and made ev- | 


ery effort to get the power poles re- 
moved, it was reasonable to assume 


that the Government was not Te> 


= sponsible for the delays % im TEMOV- 
: ing the poles. 7 7 
Mr. Rushing’s admission 7° must 


| necessarily be limited by the extent — 
_. of his knowledge: as ‘disclosed by the 

evidence of record. Since it is clear 
_. ‘from Rushing’s testimony that: he. 
-. did not know who had responsibil- 


ity for taking the required action,?" 
‘there was no warrant for the Board 
“to regard his: testimony. as absolv- 


_ ing ai? Government personnel from 


responsibility for delays associated 


2 eS removing the poles. 


"4. The Board's finding that the 
- Goverment Was ca tor an 





- Chamberlain of the National Park Service and 
the District Engineer had been, identified by 
_ Mr. Rushing as being involved, and Appellant 
was free te request their presence. * * *” 

While these statements are true, they ignore 
the fact that inferences.are resorted to only 


. “where the recerd as made is in some respects 


' unsatisfactory. See, note. 15, supra and the 
_. portion of the Helmick opinion quoted in the 
text. We have previously noted that the proj- 
ect personnel seemed not to have complete and 
accurate information pertaining to the utility 
poles. (note 11, supra). We also note that Mr. 
_ Chamberlain who had told Rushing that the 
‘telephone company. would ‘not move its. line 
“until the paper work was approved (note 51 


> ‘of principal. opinion) was not at the. hearing 


‘ and consequently’ was not available for ques- 
tioning by either counsel or by. the hearing 
‘member. In his posthearing brief Department 
Counsel interpreted the evidence of. record as 


-. gaising two inferences, of which the Board 


has found. the one adverse to the Government 
to be the more probable. 

: Ty, 251-52. os 

72 Dr, 852-56, 


DEPARTMENT. 


of his: ease. Mr. 


as ee x 
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eae portion. of the delay es 


as eutremely harsh, since in & pos- 


- sible law suit the Court of. Claims 
may accept the -findings of the ~ 
Board as conclusive relative to dam- — 
ages, over which the Board con- 
cedes it has no jurisdiction. — | 


The reference to the Board’s find- 
ings being “extremely harsh” over- 
states the case. While we would not 
be deterred from making a finding 
considered to be proper merely be- 


cause it might affect: the -Govern- ~ 


ment adversely if-an action were 


subsequently brought in ‘the Court ~ 


of Claims,”* there is no sound rea- 
son to suppose that the questioned 


decision involves such a ‘case. We 
‘note, for example, the references in 


the opinion to the testimony by 
Government witness Jordan indi- 


cating that the delay in the prose- 


cution of the work was attributable 
primarily. to lack of proper plan- 
ning on the part of the appellant’s 


-personnel,”* as well as the other ref- 


erences to his testimony indicating 
that the delay in removing the util- 
ity poles did not significantly affect. 


the grading subcontractor’s opera- 


tion in any event.®° We also note 


cae language of the opinion re- 





28 if sen an action is brought, the -appel.- 
lant would be entitled to 2 de novo hearing. 
If such a hearing 1s held, it is inconceivable 
that the Court would not base its decision 
on the evidence recelved where, as here, the 
Board’s decision: is based. upon inference: 

2 Notes 58 and 59 of prot opinion and 
accompanying text. 

9 Tr, 973-74: notes 60 and 61 of principal 
opinion and accompanying text. Because of 
the basis upon which our decision respecting 
claims A and B was grounded, there was no 
need for the Board to. assess the weight to be ~ 
given to the testimony of Rushing and Jordan 


except for the finding that the circumstances 


created an inference adverse to the .Govern-. 


oe : 


EASTERN: 


- an. excusable | cause of delay. x 


| Also for consideration with | re- 
spect to the question presented are 


the decisions by the Court of Claims 
denying contractor’s claims for com- 


pensation — ‘where Government- 
caused delays are concurrent or 
intertwined with other delays for 
which the Government is not re- 


sponsible.” The boards have applied 


the rule enunciated in such. cases 
and in the cases to which we have 
previously referred™ in an even- 
handed manner, as is well ilustrated 


by the recent decision in Minimar - 


Builders, Inc., note 9, supra, in 


which, at 44,859, the Board stated : 


* 


* * * It is hard to determine how 
much delays was precisely attributable 
to either party. On balance both parties 
bear a share of the responsibility. When 
delays result from a combination of 
causes, and both parties are at fault to 
‘such extent that it is not possible to 
determine the degree of guilt of each, the 
Government will lose its right to assess 
liquidated damages and the contractor 


will lose the right to collect delay ‘ 


costs. ee 





ment on ie question of the propriety of 


assessing liquidated damages for delayed 
performance. | 

31 Note 7, supra. | 

2 Commerce International. 


Co., inc. VY. 


United States, 167 Ct, Cl. 529, 543 ese 


and cases cited. therein. 
33 Note: 8, ‘supra. 
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= flects the fact that, the Board’s find- 
ings adverse to. the Government _ 
were “predicated upon an inference 
and not by an application of the 
_ preponderance of the evidence test 
ordinarily utilized for establishing , 


totion. 
| denied. 


I Concur : 


Hom, Chief Administrative © 
Judge, dismissing as untimely filed _ 
Eastern’s application for review of an - 
order of withdrawal (Docket. No. a 
HOFE — 


~ Accordingly, aie Goverment = 
for reconsideration _ is. 


Waza F. | McGraw, ne 
: “Chairman, i 


Suorman P. a ome, sc 


‘EASTERN ASSOCIATED. COAL. 
CORPORATION — ee 


| _ Decided M arch 27, 1903 
Appeal by Eastern Rasociated ‘Coal | a 


Corporation from an order of Ernest F. 
Law 


Remanded. 


Federal Coal Mine Health and Safety 
Act of 1969: Review of Notices and. 
Orders: Timeliness of Filing : 


The mailing of an application for review oe 


is not determinative of timely filing since _ 
receipt is the governing factor. | 


Federal Coal Mine Health and \ Safety 
Act of 1969: Review of Notices and ‘, 


Orders: Timeliness of Filing — 


Where the delay of receipt of a properly | 
addressed application for review beyond | 


the expiration. of the. specified filing pe-. | 


riod is caused - solely by the Department's = 
own employee, the application will not 


be dismissed as | untimely filed. 


er a = 


| Beier Coal Mine Health and . Safety. 


Ret of 1969: Review of Notices and . 
Office. She inadvertently, signed for 


. Orders: ‘Timeliness of Filing a 


oe ‘Unauthorized actions of its own ‘employ: 
- ees cannot be: used by the. Department aS 


the basis for defeating a substantive right 


of a party afforded by the Act. 


"APPEARANCES: Thomas E, Boettger 
“Esquire, for appellant, Eastern Asso- 


ciated Coal Corporation; Robert W. 


| Long, Associate Solicitor, J, Philip 


Smith,. Assistant: Solicitor, and Madi- 
- gon MeCulloch, Trial Attorney, for 


7 appellee, Bureau: of Mines. ' 


Ut HM ORAND i va OPI NI 0 N 
| AND ORDER. 


. iipenioe BOARD OF MINE 


—_ where the filing is required ouly when the _ 
document is received in that office during: 


OPERA Ty ONS. APPE ALS — 


Aen December 3, 1972, a an vere of 


; withdrawal. was issued for the 


- Wharton No. 2 Mine operated by. 


Eastern Associated Coal Corpora- 
tion. (hereinafter Eastern). East- 
-ern’s application for review pursu- 


. ant to section 105 (a) (1) of the Fed- - 


' eral Coal Mine Health and Safety 


‘Act of 1969 was properly addressed 
to : the: ‘Office. of Hearings and 
~ Appeals, 40155 Wilson: Boulevard, 

Arlington, Virginia 22203, in ac- 
cordance with 43 CFR:4.508(a),-on 


January 5;1973. The return receipt 


Indicates. that: the letter was deliv- 


_ered.on January 8, 1973, to the mail- 
room of. the. Baccaa of Mines 
(hereinafter Bureau) rather than 


that of the Office of Hearings and 
Appeals, Both offices are part “of the 
Deparéuient of the Interior and are 


located in the same building. Jane 


A. Carrico, an employee of the Bu- 7 
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reau, was in ‘the mailroom that 


morning to pick up mail for her 


Hastern’s application for review 
along with mail addressed to the.” 
Bureau, Consequently, the applica 


tion was delayed and not received 


in the Docket Office of the Hearings: 


- Division until delivered by messen- 


ger the next’ day; one day after the 
expiration of the thirty days al- 


lowed for filing aml n application for 


review. 
The decision of the Chief Rani 


| istrative Law J udge was’ based. on 


the wording of the following de- 


| partmental regulation 43 CFR 4.22: 


: eR * A document. is filed in the Office 


the office hours when filing: is: permitted 
and the document is. reeéived: by” a per-. 
son authorized to-receive it.. 
The J udge also cited the Board’s ae | 

cisions in Freeman Coal Mining | 
Corporation, 1 TBMA. 1,77 1.D.149° 


(1970), and. Genschitation. «Cont 


Company, ing. LIBMA 181,79 ED, 
413 (1972), which held that ‘the 
thirty-day limit for filing an appli- 
cation. for review is jurisdictional. 
Since Mrs.. Carrico was not a person: 


officially: authorized to receive. such: 


applications . and the’ ‘application 
was not received by the Office of 
Hearings and Appeals until Janu- 


ary 9, 1973, the Judge reasoned that 


he could notacceptit. © =. | 

_ Eastern’s brief urges (1). that 
timely posting of a properly ade: 
dressed application constitutes fil- 
ing, and (2) that under the facts of 
this case Eiastern’s application was 


a 2481 aw 


tirnely fled. The Bia challenges 


the contention that timely posting is 


sufficient but does uot oppose the © 
_ acceptance of Eastern’s application | 
in light of the special circumstances 


of this case. 

Since the rules alsatiy specify 
that filing is not complete until re- 
ceived, the Board rejects Kastern’s 
contention that timely posting of a 
properly addressed application is 
sufficient. We reiterate that an ap- 


plication is timely filed only when — 
received in accordance with 43 CFR | 


. 4.22. Nevertheless, the Board agrees 


. that under the circumstances of this 


case timely filing did occur. The ap- 
plication was received at the speci- 


fied street address by an employee 
- of the Department of the Interior — 


who had apparent authority to re- 


ceive it. That Mrs. Carrico was not 


officially authorized to receive mail 
for the Office of Hearings and Ap- 


7 peals is not controlling. Where the 
‘delay of receipt of a properly ad-— 


dressed application for review be- 


yond the expiration of the specified 


filing period is caused solely by the 


-Department’s own employee, the ap- 
plication will. not be dismissed as 


untimely filed. Unauthorized ac- 
— tions of its own employees cannot 
be used by the Department as the 
basis for defeating a substantive 


right of a party afforded by the Act. 


‘WHEREFORE, in light of the 
foregoing, 
ORDERED: 


That the Order. of Dismissal of the. 
- Chief Administrative Law Judge . 


“cosmos ENGINEERS, 
| March ai 1978 


IT IS HEREBY , 


Nc. “ | 5 i 


IS VACATED: ad the case 1S RE- = 


MANDED for hearing. 


1. E. Rocurs, Jr., he ne 
~ Davin Daiwa: Member. 


\ 


COSMOS ENGINEERS, INC. 


IBCA-97 9~12-72 
i Decided aroh 28, 1973 


iiieal from Contract. No. 


K99C14200290, Furnish and’ Install. e 
Master Antenna Television . ‘System, a 
Gray Hill Project No. LN 33-041, oe 
| Bureau of Indian Affairs, resae @ - 


“Dismissed. 


Contracts: Gonsematign and Operation: : 


Changes and Extras—Contracts: Dis- 
J urisdiction— i 
Rules of Practice: Appeals: Dismissal | 


putes and Remedies: 


Where a supply contract eich provided ee 


for the delivery and installation of a 


television antenna system did not contain . — 


a “Suspension of the Work” or other “pay 


for delay” clause and the Government is-.._- 
sued a modification postponing the de- ~ 
_ livery date because the building in which = 
the system was to be installed had not. 
been completéd, the Board dismissed as 


beyond its jurisdiction the contractor’s 
claim for costs incurred in maintaining a 
crew in readiness to perform the installa- — 


tion inasmuch as the postponement of the — 


delivery date was not a. change within the 
meaning of the “Changes” clause. 


APPEARANCES: Mr. Joseph M. Mor- 
rissey, Attorney at Law, Welch-and 
Morgan, Washington, D.C., for appel- 
lant; Mr. Charles D. Goldman, Depart- 
ment Counsel, ‘Washington, ‘D. C: ‘and’ 
Mr. Barry kK. euees Deparment, 


2) DAB "DECISIONS or ‘THE 


aos. * eacital ‘Albuquerque, New ‘Mexico, | 
— : for the Government. | 7 


OPINION BY MR. NISSEN 
INTERIOR BOARD OF 
CONTRACT APPEALS 


a isa timely appeal from a 
| deciciow of the contracting officer, 
dated November 10, 1972, holding 


that a change in’ as delivery date 
Or the captioned contract was not 
of the 
- “Changes” clause: The effect of the | 


the 


| within purview 


_ decision was to deny the contractor’s 
claim? for alleged standby costs in- 


7 curred in ‘maintaining a crew in 
| readiness to install the television an- 


= tenna system required ny the con- 


a tract. 


, oe. formally saeetiiaed contract 
(Exh. 58) in the amount of $7,450 
was awarded to Cosmos Engineers, 


_ -Ine.; on March 2, 1972, and required 
a the contractor to fuiniah and install 
-. & master antenna television system. 
at the Gray Hill High School, Tuba ~ 

' City, Arizona. Delivery was to be - 


7 - completed. on or before April 30, 


- 1972. The contract incorporated 


| Standard Form 32 (November 1969 
_ Edition) and . Specifications for 


a 2 Although the eecord does noe eeilect that 
‘a claim in a definite amount has been sub- — 
mitted to the Bureau, the contractor notified . 


the Bureau that a crew was being maintained 


_ im readiness to perform the installation and | 
~ that reimbursement for such expenses Was 


expected (letters of April. 19, May 3, 17, 19 


and July 3, 1972; Exhibits 10, 12, 16, 17 


‘and 23): The letter. from appellant’s attor- 
neys, dated October 31, 1972 (Exh. 46), re- 
quests a decision’as to the contractor’s entitle- 
ment .to’compensation for the change in the 


; - delivery date. In its Brief in Support of 


Appeal, dated. January 8, 1973, appellant al- 


a Jeges that the additional costs approximate ~ 


$18,000. All references are to the appeal! file 


ee unless otherwise ported: 
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Master Anes ‘Cieied Cant TV : 
System. The contract does not con- 


_ tain a suspension of the: work or. 
_ other “pay for delay” clause. | 


Paragraph 5.2 of the Sere 


tions entitled “Submittals” provides . 
In part: 7 


evi on bie 6 nstallation Pinne: Within 30 days 
after award of contract and prior.to start 
of installation, the contractor shall sub- 
mit to the Government Contracting Off- 
cer for his approval, shop and/or work- 


ing drawings with detailed information 


regarding equipment to be used, circuit © 
attachment of the units and installation 
of the antenna system. 


By letter, dated March 20, 1979 


(Exh. 6), appellant pointed out that 


it had not received the drawings 


- listed in paragraph VII of the spec- 


ifications. Under date of March 24, 
1972, the contracting officer advised 
appellant that the drawings were 
being furnished and reminded ap- 
pellant that it was obligated to fur- 
nish installation plans in accord- 
ance with the requirements of para-- 
graph 5.2 of the specifications 


quoted above (Exh. 8). In a tele- 


gram, dated March 30, 1972, appel- 
lant requested information as to the 
desired location of the guyed-tower 
and as to the method of antenna ~ 
transmission line.. support and _ 
routing from the tower to Room 
G119 (Exh.9). | | 
In a letter, dated April 19, 197 2 
(note 1, supra), appellant alleecd: 
inter alia, that it had on hand or 
had shipped to Tuba City all ma- 
terial for the project and that its 
field crew was fully mobilized and 


had been standing by since April 5. — 


Appellant stated that its installation 


ie oa 245] : 


_ plans’ were 6 complete ee for the 


reply to its telegram of March 30. 
The building in which a portion 
of the antenna system was to be in- 


stalled was being constructed under 


a separate contract. and had not been. 

completed at this time. Modification 
No.1, with an effective date of April 
96, 197 9 (Exh. 3), Was forwarded 


— to appellant on a date not certain 


from the record. Although labeled 
an administrative change (such as 
changes in paying office, administra- 


tive data, etc.), it, nevertheless, had: 


the block checked indicating that 


. the contractor’s signature was re- 


quired. The modification provided 
as follows: | 
MODIFICATION NO... 1 issued be- 


cause: DELIVERY has. to be coordi- 
nated with completion of building. Sev- 


eral changes are being executed with the. 
contractor for additional work before | 


| the final acceptance of the building by 
- the Government; ‘Therefore, 


ig possible that the Government can ac- 
eept delivery during the month of June; 


_- however, delivery cannot be made until 
you are notified by this office that the. 
building has been weenie ee the | 


: Government. 


The word “contractor” i in ine mo | 


fication refers to the contractor con- 


- structing the building and not the 
appellant: Although appellant at 


first refused to execute the modifi- 


cation upon the ground it had not 


been signed by the contracting offi- 


cer (Exh. 12), the modification: was 


signed by the contractor on May 11 
and by the contracting officer .on 


May 16, 19792. The eer from the 


Se aE es “cosmos ENGINEERS, INC. 
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delivery. 


cannot be made prior to June 1, 1972. It 


- 7 Euan officer, date May: 16 oi 
tower location and transmission line 
feed but. that it-had not received a 


1972 (Exh. 15), forwarding ihe : 
contractor’s executed copy of. the 
modification stated in part: “We. 
will contact your office regarding | a | 
definite delivery date.” : 
In a letter dated May 1%, 1979 9 - 
note ie 


of.a change order. Appellant re-- ~ 
ferred to previous correspondence _ 


in which the contracting officer had. 
been advised that its field crew had- — 
been fully mobilized and standing 


by ready to proceed with the instal- | | 
lation since April 5 not: knowing ey 


the delivery date’ which would: be.” 


required by the Government. Ap- | 


pellant requested instructions as to 
whether the contracting officer de- 
sired that the crew: remain “in 


standby status or be assigned to. 


other work and then remobilized . _ 
after it was notified to proceed with. - 
the installation. Appellant appar-:_ 


ently received no reply to this letter ee 


and followup telegrams of June: 7 Zs 


and 14,1972 (Exhs. 19 and 18). 


‘Under date of June. 20, ‘we. : 
(Exh. 20), the contracting officer _ 


forwarded to the contractor for sig- 
nature proposed Modification No.2. 
to the contract (Exh. 2). Although ae 
providing : for the deletion of a 
statement in paragraph 3.3.3 of the. 
specifications to the effect that the .- 
switches shall be push button oper- _ 
ated with activated button illumi-. 


nated and for the disregarding’ of: . | : 


supra), appellant raised 
certain questions concerning the — 

guying of the 80-foot antenna tower 
and stated that it was. understood = - 
that the revised delivery require-- < 
ments would. be ‘issued i in the form 


: 248 wie 


| the ponien of par eee} 3. 3.3 ¢ per- ; 
_ taining to the output connection of 
the video switches to Channel 6 ae 


the proposed modification was is- 
- sued as an administrative change. 
The final paragraph. of the pro- 
_ posed modification is as follows: 


Delivery ‘can be accomplished after 


| J uly 5, 1972, provided shop and/or work- - 


.. ing drawings have been: submitted to the 


Contracting Officer and accepted (Refer- 


5 ence paragraph 521 Submittals: Instal- 
- lation Plans). - , 

Appellant refused to: sign the pro- 
posed modification (letter of July 3, 
1972, note 1, supra), and it never 
~ became afechive: 
In a letter, dated June 20, 1972 
; (Exh. 21), the: contracting oflices 


. replied. to questions concerning the 
-guying of the tower and the ade- 


quacy of the system raised in ap- 
- -pellant’s letters of April 19 and 
May 19, 1972 (note 1, supra). With 
respect to delivery, the letter merely 


pointed out that appellant: had not 


complied with the requirement. of 
the ‘specifications that. it submit 
a shop and/or working drawings for 

the approval of the contracting offi- 


cer prior to commencing installa- 


tion.of. the system. Appellant was 


again reminded of this requirement 
of the contract in.a letter from the 


contracting officer, dated July 18, 


1972 (Exh. 26). The letter con- 
cluded with the statement that ap- 
pellant._ was’. delinquent: ‘in. this. 


requirement of the contract..Appel- 


lant furnished a portion of the in- 


formation with its letter of July 19, 
1972 (Exh. 27), pointing out. that 
it’ could not. furnish details as to 


-tower.installation until the Govern- 1 
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ment furnished duforintion as to. fed gd. 
the desired location of the tower. 
| Appellant. apparently received. the- 
- information as to the desired tower — 
location in a telephone conversation — 
on July 27, 1972, and submitted a. 


drawing showing installation . de- 


tails by letter, dated J uly 28, 1972: 


(Exh. 29). Appellant was notified. 
that the drawing had been approved 
by the contracting officer’s letter of 
July 31, 1972 (Exh. 30). After cer- 
tain pee. technical details of the 
system had been resolved, appellant. * 
was notified that it vould proceed_ 


with installation under date of Au-- 


gust 14, 1972 (Exh. 84). 
Appellant completed the installa-. 
tion. on or about September 20, 1972: 


(telegrams of September 19, 1972, 
iixhs. 40 and 41; letter of Septem- 


ber 26, 1972, Exh. 42) and the. 
adequacy of the system is not here: 


‘in question.?. 


By letter sated Aupist 08, 197 2, 


appellant’s counsel requested a writ-. 


ten decision as to whether the: 


change in delivery date of the con- 


tract was a change under the 
“Changes” clause (Exh. 35). This: 


question was answered in the nega- 
tive in a letter from the contracting 


officer, dated September 19, 1972: 
(Exh. 39). In a, letter, dated Octo-. 
ber 31, 1972 (note 1, supra), appel-. 
lant’s counsel ‘asserted: that the- 
change i m the ay date was not: 


2 Appellant apparently ‘did not install the. 
antenna tower in the exact location shown 
on its drawing (Exh, 42). and, the tower was: - 
dismantled and: relocated on or after Novem-. 
ber 16, 1972 (telegram:of October 2, 1972, Hxh.. 


| 43; letters of October 13 and 17, 1972, Exhs. 
44 and 45; telegrams of Nov ember 13 and 14, 


mete xb. 47 and 48). 


ee 2245], _ 


oa ce of the original contract and» 
accordingly must . fall within the 


. “Changes” clause. The instant ap- 
peal was taken from the contracting 
-officer’s letter of November 10, 1972 
(Exh. 1), affirming that Modifica- | 


tion No. 1 was not issued pursuant 
to the “Changes” clause. 


claim is for “pure delay” and thus 
not redressable under the contract in 
the absence of a “Suspension of the 


Work” or similar clause. The Gov- | 


ernment cites” decisions: of this 
- Board* and the Court of Claims ° 

for the 
“Changes” clause does not provide 
relief for claims based solely on 
delay of the Government in fulfill- 
ing its obligations under the con- 
‘tract. The Government’s motion 
does not refer to Modification No.1 


to the contract and asks that we con-_ 


Motion to Dismiss of February 8, 1973. 
Among others, Allison. €. Haney, Ine., 
TIBCA-642-5-67 (February .7, 1968), 
BCA par. 6842 (claim based on delay in fur- 


_ wniishing drawings and approving the con- 
tractor’s shop drawings); F. H. Antrim Con-— 


struction Co., Inc., IBCA~882-12-70 (July 28; 


1971), 78 LD. 265, 71-2 BCA par. 8983 (claim | 


based in part on Government delay in va- 
eating buildings). See also John H. Moon & 


Sons, IBCA-815-12—69 (July 31, 1972),.79° 


LD. 465, 72-2 BCA par. 9601. Cf. Power. City 
Construction & Hquipment, Inc., IBCA-490- 
4-65 (July 17, 1968), 75 I.D. 185, 68-2 BCA 
par. 7126 (claim based on delivery as Govern- 


ment Furnished Property of misfabricated 


steel held to be cognizable as constructive 
change). 
5 Cesmo Construction. Company vy. United 


. States, 194 Ct. Cl. 559 (1971), “holding that — 
this Board had properly dismissed as beyond 
_its jurisdiction the contractor’s claim for. 


idled equipment nesaling from. a 


changed 
‘condition. on 


“COSMOS ENGINEERS, INC. 
| March 28, 1973 | 


proposition | ‘that: the 


68-1 


| “Changes” 
. gettled that increased costs of unchanged 


65-1 BCA par. 4574. 
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eidet ‘he: aterk as it the modifon- - 


tion had not been issued.*. 


_ Appellant resists the motion. ar- 


| owing that the cases cited by. the. 


Government are inapplicable inas- 
much as Modification No. 1 consti- 


tuted a change in the requirements 


a of. the contract.” Appellant: cites 
The Government has moved. to 


<lismiss the appeal asserting that the 


Mech-Con Corp. ® for the proposi- 
tion that a change in the order of 
contract. performance directed: by. 
the contracting officer constitutes a 
change - entitling the contractor to 
an equitable adjustment in accord-- 
ance with the “Chang ges” clause... 


|Decision 


Mech: Con Corp. (note 8, ae : 


natied upon by appellant, fayolyed” 


a construction contract. providing 


for certain improvements in an of- 2 
fice building. Shortly. after. receipt -_ 


of the notice to proceed. with. the | 
work, the contractor was issued a” 

written directive by the contracting 
officer in accordance with the ~ 
“Changes” clause to defer all work aa 


Ot is, of course, clear fiat the current 


version of the “Changes” clause provides that ~~ 


an equitable adjustment may include in- 


- ereased costs of unchanged work resulting 


from a change and that to that extent the 
“Rice doctrine” (United States. v. Rice, 317 
U.S. 61 (1942)) is not applicable. Even in the 
absence of a change in the language. of the 
clause, it appears now to.” be 


work which are directly attributable to -and 
which flow from a change are properly. com- 
pensable under the “Changes” clause. Bruno. 
Law v. United States, 195 Ct. Cl. 370-453: at 
432-33 (1971) and eases cited. : 
"7 Opposition to. Motion. to Dismiss, dated 
Mareh 6, 1978. 
§GSBCA No. 


1273. (December, 9,. 3064), 


250 
-_ ta ny air Peron ie ond | 
ventilation until October 1, 1964. 
~The specifications, provided that 
work pertaining to air conditioning. 
= af equipment would be performed dur- 
ing the months of March, April and | 
_ ‘May. The contract did not contain 
a suspension of work clause. The 
<. Government moved to dismiss the 
_. contractor’s appeal from the denial 
of its claim for increased costs re- 
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sulting from the directive upon the 


~ ground the claim was for delay dam- 
~~ ages and thus beyond the jurisdic- 
tion of the Board. The Board de- 
_  mied the — 
’ holding that the deferral of the air 
_ conditioning work was not, in the | 
_ true sense, a delay or suspension of © 
the work, but a change in the order 
of contract performance directed by 
_. the contratting officer which en- 
_ titled the contractor to an equitable 
_ adjustment fay the resulting © in- 
ae costs. | 


‘Government’s 


‘We have no doubt that where His 


a specifications establish an order or 


sequence for performance of-vari- 


ous items of work, a directive from 
‘the contracting aifier or his author- 
- ized representative to change that. 
_ sequence may properly be regarded 
_ a8 a change in specifications within 
the meaning of the “Changes” 
- clause.? We think it evident, how- 
ever, that Modification No. 1 post- 
 poned the delivery (installation) 
~ date, but did not affect the order or 





oA ° See Purnswordh & Ohambére Co., Ine., 
_, ASBCA- No. 5408 (August 81, 1959), 59- 2 
. ‘BCA par. 2329 - (order of Contracting Officer 


requiring mobilization of contractor’s person- 
nel for the purpose of performing incidental 
items of work out of normal sequence held to 


_ beachange). . 


"DEPARTMENT. 


motion | 


OF THE INTERIOR 


sequence ror t performance a as. was the. 
case in Mech-Con (note 8, supra), 


‘or i in Farnsworth & Chambers Co. 


Ine. (note 9, supra) 1° ‘Accordingly, _ 
the cited decisions do not control ~ 
this -case. | 
It is alent that na . “Changes” 
clause does not provide for changes 
in the delivery schedule except in- 
sofar as necessary to provide for an — 
equitable adjustment to the con- 
tractor for other changes effected 
under the clause. The acceleration — 
cases are, perhaps, a conspicuous 


exception." Be that as it may, no ac- 
-celeration claim has been asserted ; 


nor 1s it apparent from the record 


that such a claim could eeopeEy be 


asserted, | 
This brings us to the dneation of: 


‘under what authority Modification 


No. 1 was issued. We think it clear 
that the modification could have 
been issued under paragraph 11 of 
the General Provisions entitled 
“Default” in order to recognize the 


extension of the delivery date to 


which the contractor was entitled 


due to causes beyond its control and 
_ without its fault or negligence. It is, 


It is, of course, obvious that the system 
could not be installed until the site became 
available. 

4 These normally involve a request for ex~_ 


eusable delay which is improperly denied 


and directives to perform the work in a lesser 
time than would. be available had the exten. 
sion been granted. See Montgomery-Macri Co. 
& Western Line Construction Co., Inc., IBCA~ 
59 & IBCA-72 (June 28, 1963), 70 LD: 242, 
1968 BCA par. 3819 at 19,056, affirmed on 
reconsid°ration (June 30, 196+), 71 1.D. 253, » 
1964 BCA par. 4292; M. S. I. Corporation, 
GSBCA No. 2429 (November 19, 1968), 68-2. 
BCA par. 7377 and ZL. 0. Brayton, IBCA-641- 


5-67 (October 16, ae 9% LD. 187, 70-2 
' BCA par. 8510. 


| “£80 Lp. ae: 


ns. 


of ¢ course, well settled that the mere 


-» fact that.an excusable cause of delay 
has been. encountered does not en-— 


‘title the contractor to compensation 


_ for increased costs resulting from 
such delays.'? Even if Modification. 
No. 1 was not issued pursuant to the » 


— “Default” clause, we note that it has 


been held that generally an officer. 


- authorized to make a contract for 
| the Government has implied author- 


ity to modify it.1* However, for the | 
purpose . of deciding the Govern- 


ment’s motion, it is unnecessary to 
decide what contract clause, if any, 
authorized the issuance of Modifica- 


tion No. 1. It is enough that the — 
| modification i is not within the terms : 


of the “Changes” clause.1* © 


We conclude that the claim herein — 
is for “pure delay” and that appel- - 


_ lant must seek relief, if any, in an- 
other forum. _ 


2M ontgomery-Maori- Co. and Western Line 
Construction Co., Ine. (note 11, supra). at 
19,025 ; Marden.Corp., ASBCA No. 8934 (No- 
. vember 8, 1963), 1963 BCA: par. 


reconsideration (Mareh 23,. 1973), 80 ID. 235, 
73-1 BCA par. 235. 


13 Whitman Vv. United States, 124 Ct. Cl. 464 ase 


(1953); and - authority cited. - 

- %See Meva Corporation, | IBCA-648-6-67 
(August 18, 1969), 76 LD. 205, 69-2 BCA 
par. 7838, in particular footnotes 100 and 101 
and accompanying text. Of. Guy F. Atkinson 


Company, IBCA-795-8-69 (January 6, 1970), | 


69-2 BCA par. 8041. at 37,3389, footnote 7: 
“es 4 * This Board has never viewed delivery 
dates for Government furnished material as a 


kind of ‘specification’ subject to the doctrine 7 


_of constructive change.” 
James Know a/b /a J ak ahierores. 


IBCA No. 684—11-67 (February 13, 1968), . 


68-1 BCA par. 6854 (contractor's elaim for 
rental on equipment made idle because of 
failure of the Government to: de- -energize. a 
transmission line so work could proceed as 
scheduled dismissed Since it was a claim for 
which no relief was veslabiey under the 
7 contract). 
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3938 ; 
John H. Moon & Sons. (note. 4, supra), OD 


occur 5 


Conclusion 


The appeal i is dismissed. 
7 SPENCER T. Niassa. u fi : 
Lconcur: ac oo, 


Wanna F. “McGraw, Chairman. a 
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2 IBMA 80 eee ae 
Decided & pak 30, a 973 - 
Appeal by Sewell Coal Company’ eee 


- a decision dated November 8, 1972, by. _ 
Administrative Law Judge Steffey, — . 
denying Applications for Review of 
two Notices of Violation pursuant to: 
section 105 of the Federal Coal eae — 


Health and Safety . sea of 1969. 5 


‘Affirmed. - : ee: 
Federal Coal Mine Health and: Safety 


- Act of 1969: Mandatory ay piece: ie ee 
ards: Generally - | fe 
‘The requirement of 30 CFR 77. 215 (¢) is. 


applicable to refuse piles constructed ¢ = 
prior to July 1, 1971, as well as to an es 2 


constructed. after that date. 


Federal Coal Mine Health and Safety Se | 
Act of 1969: Notices of Violation Ele- ‘te 
ments of Proof | 
‘Po. sustain. its burden of proving that 


Spontaneous ignition { or combustion )' oc- | 
curred in refuse piles, the. Bureau of. .- 


Mines must show (1) that certain com- 


bustible material was present in each. a 


pile ; (2) that the piles were compacted 
in. such a way as to permit air to flow: 
through the piles, allowing oxidation: to 


spontaneous ignition was more probable ~ 


than any other inference which could be 7 ee 
- drawn from the facts proved. ? 


1 Hereinafter the’ Acts P, Le. 91-078, 83 Stat. 


742-804, 30 U.S.C. §§ 801-960 (1970). 


and (3) that the inference of 


7 | ‘Violation: Evidence 7 


| briefs. Sewell’s 


DE :CISIONS OF THE. 


pe 


ec Federal Coal Mine Health a Safety : 
Existence of - 


‘Act of 1969: ‘Penalties: 


A fact may be inferred from circumstan- 
tial: evidence, and such fact may be the 


7 basis of further inference leading | to the 
ultimate or. sought for fact. 


Glenn Munsey; Earnest Scott ind 


_ Arnold Scott v. Smitty Baker Coat 
Company, Inc., 1 TIBMA 144, 162 
(Aug. 8, 1972); - LD. 501, 509, 
| Distinguished. | 


APPEARANCES: esniend Ez 
- Davis, Esquire, and Wesley C. 
Marsh, Esquire, attorneys for ap-— 


- pellant, Sewell Coal Company; 


Robert W. Long, Associate Solici- — 

~ tor, J. Philip Smith, Assistant So- 
Heitor, I. Avrum Fingeret, Trial — 
Attorney for appellee, OF ee Bureau | 


aor Mines. 
| OPINION BY THE BOARD 


is INTERIOR BOARD OF MINE 
. ees Li at 5. je. 


OPERATIONS APPEALS — 
“The procedural : and factual ae 
ground of this case is adequately set 


forth 3 in the Judge’s decision.” No- 
~ tice of Appeal to that decision was 


; filed by Sewell Coal Company 


= (hereinafter Sewell) on Novem- 


ber 17, 1972. Motions were filed by 


’ Sewell and the Bureau of Mines 


(hereinafter Bureau) for extensions 


| of time within which to file. their 
| brief was timely 
| filed, but the Bureau filed its brief 


~ ~ An response too late to be considered 
: al the Board. ‘The contentions by | 


2 The J udge’ Ss decision follows at 2- IBMA 87, : 


80 LD. 254. 
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(80 z = ‘ 


ail are , substantially the same os 
as set forth in the J udge’ S decision: 3 


In reviewing the entire record in _ 


“ ais matter, the Board finds that the 


Judge committed no error in his in-. 


_terpretation of the. construction. of 
- 80. CFR 77.214-77.215. However, we 
believe. that some further explana- 


tion is necessary of the Judge’s 
determination that spontaneous 


ignition. was the source of the refuse = 


pile fires. | | 
__By the very nature of spontane- 


_ ous ignition (or combustion), proof 
of its occurrence must necessarily — 


be based on inferences. One explana- 


tion of the phenomenon as it relates — 
to coal refuse piles was Ss presented | 


in the record : 


kee This phenomenon. eecbite from 
the » flow of air through combustible 


- refuse. material and cousequent oxida- 
tion. When sufficient oxidation occurs, 
heat is generated, and the combustible — 


components in the pile ignite. (Gov. Ex. . 


It was necessary in sustaining its 
burden that the Bureau prove (1) 
that certain combustible refuse ma- _ 
terial was present in each pile; (2) 
that the piles were compacted in 


such a way as to permit air to flow 


through the piles, allowing oxida- 
tion to occur; and (3) that the in- 


ference of spontaneous ignition was 


“more probable than any other in- 
ference which could be drawn from _ 


| the facts thus oe 5 


87d. at 2 IBMA 88-89. 
. 4 Abbreviated references in the text are to 


- Government Exhibit (Gov. Eix,) and Tran- 


script of Hearing (Tr.). 
5 New York Life Ins. Ce. v. menoes i 


-P. 24 be Scat at 954. 


7 261) ee 


: Was. Combustible u ee, Pn 
2 UM Sewell’s. Refuse Pile? | 


The Bureau did not. offer the re- 


a sults of any tests of the combusti- 


| ble content of the refuse piles. How-. 
ever, the Bureau’s mining engineer 
gave. expert opinion testimony, : 
which was unrefuted by Sewell: 


“Td say in the area that I’m talking 


about in Summersville, Nicholas | 


County, there’s other refuse piles 


that would substantiate | that these 


piles are very. susceptible to spon- 
taneous combustion.” (Tr. 78) 


Based on his observation and ex- 


perience with refuse piles in gen- 


eral, the engineer unequivocally — 


| corieluded that Sewell’s No. 1 and 
No. 4 plants’ refuse piles had condi- 


tions which would lead to spontane- . 
ous combustion. He observed, “If a 
pile is burned, this | certainly” has | 
material in it that will catch on 
fire.” (Tr. 7 9) Tt was his ultimate. 
opinion that the. source of both of 
the subject. fires was, Fponbensous | 


combustion. (Tr. 7 4) 


From the foregoing testimony, : - 
the J udge arrived at, their decisions a 


the Board can properly infer and 
hereby finds that combustible ma- 
terial was present in both of the 
subj ect refuse piles. . 


Were the Re fuse Piles Cains 


in such a way as to permit Air to 
Flow through . them pao 


Ont dation to Occur? 


~The unrefuted anes of ‘an 


engineer, who was familiar with the 
construction of both refuse piles 
(Tr. 73), requires an LL al- 


 swer to the question. 
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Is the I nference ae Spontaneous | 


Ignition caused the Fires More — | 
z probable than. any other Infer- 
ence which could be drawn, from az 


: the Facts s Proved: ? 


The answer to fie juestion our ee 


also be in the affirmative. No evi- 
dence of the existence of other 
sources of possible ignition ¢ was: _ 

offered by either party. For exam-. _ 
_ ple, there was no evidence of. light- 
ning in the area, hunter’s careless- 

ness, smoker’s negligence, or inten- 
In fact, Sewell’s 
safety director testified (rm oT a aS 
follows: _— 


, Q. ‘Mr: Givens; do you. “Imow of | any- vee 
oe *-* connected with your. coal com-- 


pany, Sewell Coal Company, who. w Ne a 
intentionally set fire to the. refuse eee 


eas and piles’ ? 
Ace No, sir. i. is 
Q. Do you know. how: the fires in: the 


refuse piles at Sewell Preparation Plant a: 
~ No. 1 and 4 were started? oe 


A. No * * * not direct knowledge, no. . 
Lt nference upon ant inference 


It. may be said that the Board a 


by. way of an inference upon an — 


inference. We believe that good au- 22. 
thority exists.” which justifies the - 
- process used to arrive at finding the... 
ultimate fact in this case, é.¢., that 7 
the fires burning in the subject ref-.. 


' ®See the general discussion of causes. Suter se 
than . spontaneous combustion in the Tran-. ~- 


script of Hearing at 27, 38, 39, 70. cand. in : 
Government Exhibit 17 at. 5. : 


7 See 1 Wigmore on Hvidence par: 41 ce 5 at 
Trice vy. Commercial Union Assurance Co., 397° _ 
R2a 889 (1968), at 891: 


inferred from circumstantial evidence . 


ence to the ultimate or sought for fact. 3 


“A fact may be 
and. 
such fact. may be the basis of. further infer- -~ 


a 254 ant "DECISIONS. or THE. 


ase. piles: were eee spontané: 
ously. ‘The Judge, therefore, arrived © 
_. -. at the proper conclusion of law that 
_. Sewell had committed the two vio-. 
lations alleged by the Bureau. Thus, 
ae the Bureau presented a prima facie . 
case and-successfully carried its bur- 
den of proof, whereas, Sewell failed 


oe ‘to rebut. the Buresi’ S case. — 


ORDER 


: "WHEREFORE, pursuant to the 
a. paints delegated to the Board by | 
- the Secretary of the Interior (48 
CFR 41(4)), 
'. ORDERED that the decision of 
the Administrative Law Judge af- 
firming the Notices of Violation and 


IT IS HEREBY 


| es denying the Application for’ Review 
aie IS; AFFIRMED. | 


QE . Roerrs, IR., Chairman. — 
“Davin ae M ember. 


oe Q TMA 80 - November 8, ‘1972 


anes DECISION 
ee! peradsi 


a ee hearing on the merits was held 
-. November 2, 1972, regarding the 


* Applications for Review filed Oc- » 


_ tober 24, 1972, by Sewell Coal Com- 


_ ‘pany pursuant to section 105 of the 
_ Federal Coal. Mine Health and 
. Safety Act of 1969, 30 U.S.C. § 815 


ae | (1970), 3 m the ene -captioned pr 0- 


~~ ceeding. The Applicant seeks review 
of two notices of violation both 
bearing the identification of Notice | 
- “No.1. TMJ. and both dated Septem- 


: ber 25, 1972. The Applicant filed si- 


 multaneously with its Applications. 
» for Review a motion for expedition | 


DEPARTMENT OF, THE 


INTERIOR 


"which “was wen on October ot, 
1972, in the notice providing for 
hearing. The ground for expedition 
is the Applicant’s contention that 
the time allowed for abatement is 


unreasonable because the fact of a_ 
violation has not been established 
under section 77.215(c) of the Man- 
datory Safety Standards cited in 


the notices of violation. Applicant . 
avers that it would be manifestly 


unfair to require it to perform acts 
to eliminate a. condition to which 
the Safety Standards do not apply. 
- Since the Applicant and the Bu- 


reau of Mines have both indicated ._ 


that they will appeal any decision of 
the Administrative Law Judge 
which might be unfavorable to their. 


positions in this case, and inasmuch ° 


as the time for abatement of the vi- — 
olations, as extended, expires on — 
November 15, 1972, counsel agreed 


that. it would be appropriate in the - 

circumstances for this decision to be 
- issued prior to the time the written 
transcript of the hearing becomes — 
available. Such expedition is neces- 
sary in order that either or both 


parties will be able to appeal the 
decision to the Board of Mine Oper- 
ations Appeals prior to the expira- _ 


tion of the time allowed for abate- 


ment, The evidence shows that any 


withdrawal order which might be 


issued would require the closing of 


the Applicant’s Preparation Plant © 


Nos. 1 and 4 which have a combined — 


daily output of 4,000 tons of coal.. — 


Closing of the preparation plants 
would also, require discontinuance 

of operations in the underground — 
mines which supply raw coal'to the | 
prep aration plants. . 


[80 LD. et 


The | issue inherent in an applica- 


tion for review of a notice of viola- 
_ tion is the reasonableness of the time 


allowed for abatement (section 105 


(a) of the Act). Normally such an 


: applicant would have the burden of 
presenting evidence to show that 
the abatement period is unreasona- 
ble and the applicant’s failure to 
_ present such evidence would make 
the application for review subject to 
. dismissal (Freeman Coal Mining 
- Corp., 1 TBMA 1, 25 (1970), 77 LD. 
149, 163). In this proceeding, how- 
ever, the Applicant’s contention 
_ that no violation exists, if sustained, 
- would:make any time allowed for 


- abatement unreasonable (Freeman, 


supra, at 1 IBMA 27 and 77 I.D. 
164). Since it is the Bureau’s burden 


to prove the existence of a violation 


_ (Lucas Coal Co., 1 IBMA. 188, 79 


“LD. 495 (1972)), the Applicant: 


claimed that the Bureau would be 
unable to. sustain its burden and 
that the Bureau’s failure of proof 
would automatically sustain its ar- 
gument that no violation exists and 
would require the vacation of the 
Bureau’s notices’ involved in this 
proceeding. | 

‘The Board has recognized. that 
‘the question of whether a violation 
- occurred may be raised and should 
be given expedited treatment in the 
factual circumstances which exist in 
this case because the fact of whether 
a violation actually occurred is 
a@ prerequisite for determining 


| | whether the time allowed for abate- 


ment is unreasonable (ekiable Coal 
Corp. 1 IBMA. 51, 64 (1971), 78 
— LD. 199, 206). Although the Appli- 
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cant could have pl Sumnted erdene: . 
to show that the extended time 
allowed for abatement, ze., until — 
November 15, 1972, 4s unreasonable, a, 
assuming, eae. the existence of . 
a violation, it did not choose to-avail. — 
itself of that right and elected in- 


stead to rest its case solely on. legal — 
and factual arguments to the. effect a 


‘that no violation exists. 
aa he Issues 


The Applicant’s argument that 2 - 


no violation exists is grounded 
upon two contentions, one of which 
1s primarily legal and the. other of” 


which is eeentially. factual. The . 


threshold legal argument is that the. : 


alleged violations pertain to fires on. 


refuse piles which are not subject to. 


the Mandatory Safety Standards - 


because the refuse piles were con- — 


structed prior to the date of J uly om, 


(1971, when Part 77 of the Stand- ie 
ards was mace applicable to refuse 
supplemental: 


piles. Applicant’s 
factual argument is that both of — 
the notices of violation should. be — 


vacated because the Bureau has. . 
been unable to sustain its burden of — 


proving under section. 77. 215(c). of. 
the Safety Standards that the © 
fires were caused by ‘spontaneous: 7 
ignition. = Ee 

Disposition of the ae, ie SUE 
The notices of violation, both 


bearing the title of “Notice No. 1. 


J.M.J.” and both dated Septem- _ 


ber 25, 1972, cited violations of sec 


tion 1. 215(c) of the Safety Stand- ee 
ards in that refuse piles at Sewell _ 
Preparation Plant Nos. 1 and 4. 


“# © ® were not covered with clay or” 


located over 


| shor sealants to extinguish, the fir @” 
(Govt.’s Exh. No. 


deed to seal the surface of any refuse 
. pile. im which a spontaneous ignition has 
o¢curred.. P of BS 


scala) legal argument. is 


eae ‘on its interpretation ‘of the - 


preceding: section. ae a which 
- provides: —- 
§ 77.214 Refuse aires general. 


(a) Refuse. piles constructed on. or 


after July 1, 1971, shall be located in 


ATeAS - which are a safe distance . from 


. all underground mine airshafts, prepa- 

-. yation plants, tipples, or other. surface 
installations. and such’ piles shall not be - 

abandoned. Openings . or 


steamlines. 


; “Applicant. contends disk section | 
_ 77,215 must be read in connection - 


: | with the preceding section 77.214 
_ which specifies the effective date of 
_ the Standards and that it is obvious 


_ that the Mandatory Safety Stand- 
.. ards were not intended to apply to 
any. refuse piles except those which. 


have been constructed since July 1, 


1971. The:evidence shows that both - 


: ot the burning refuse piles were 
constructed before July 1, 1971. 
Therefore, the Applicant argues 


that section 77.215(c) is not appli- - 
cable to its burning refuse piles and | 


| that. the Bureau’ ‘Ss: representative 
has improperly lifted section 77.215 
(c) out of context and applied it to 


refuse piles on which it no longer | 


dumps refuse from its preparation 
plants. Additionally, Applicant 
notes that the heading of section 


77215 is “Refuse piles; construc- 


tion requirements” and contends 
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| Bye ‘Section 
Th. age reads as folows: 


_(e) ‘Clay or other ‘sealants ehali be. 
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that the aeading dleavly aire that. - 
the Standards set forth thereunder’ 


were designed for guidance in con- 
structing new “refuse piles rather: 
than for. ‘preventing fires on old. 
refuse piles. — 3 

The Bureau’s answer to he Ap- 


| plicant’s, legal argument is that the: 
word ‘ any” in front of the words. 


“refuse pile” in section 77.215(c) is: 


controlling and means that a fire 
_ should be extinguished in any ref- ' 


ise pile regardless of whether it is: 
located - on an old or a new ref+ 
use pile. Also the Bureau claims: 


that the headings in the Safety 
Standards are for convenience and 


do not modify the clear language of 
the Standards. 

The Supreme Court of the United: 
States has laid down: some general 
guidelines for interpreting statutes: 
which are helpful in disposing. of 


_ the Applicant’s arguments concern- | 
ing sections 77.214. and 77.215 of the 


Safety Standards. In Crane v. Com- 
missioner of Internal Revenue, 331 
U.S. 1, 6, 18 (1947), the Court. 


stated that the words of statutes: 


“#3 should be interpreted where — 


_ possible in their ordinary, everyday 


senses” and “* * * that one section 


_of the [Internal Revenue] Act must: 
_ be construed so as not to defeat the 


intention of another or to frustrate 
the Act as a whole.” The Court in 
United States v. Bryan, 339 U.S. 
323, 888 (1950), noted that statutes 
should not be interpreted so as to 


reach absurd results, and in United 
States v. Rice, 327 U.S. 742, 753 
(1946) the Court emphasized that 
mechanical -rules 


ae | of construction 
should be avoided where the statu-_ 


tory language and 3b; ective are rea- 


sonably clear. - 


_ Application | of the forums cri: 
: teria to sections 77.214 and 77.215 of - 
the Safety Standards is a relatively 
simple task. There is no reason to 


assume that the use of the date of 


July 1, 1971, in paragraph (a) of 


section 77.214 was intended to niake 
_. the remaining paragraphs in that 
section or any of the paragraphs in 


section 77.215 inapplicable to refuse 


piles constructed: before July 1, 
1971. It would defeat the purpose of 
the Act-and the scope of the Safety 
‘Standards to read section 77.214(a) 


so as to make all the Safety Stand- — 


“ards inapplicable ‘to refuse’ piles 
constructed prior to July 1, 1971. 


When the Secretary promulgated - 


the Mandatory Safety Standards 
for Surface Work Areas of Under- 
ground Coal Mines, he provided 
| hat they should become effective on 
July 1, 1971 (86 | F. R. 9364 and 
13143). | 
~ Section 7. 1 of the Seandanas, de- 
elena: that Part 77 sets forth man- 


 datory safety standards for the sur- 
_ face work areas of underground coal 
mines and at no place in the Stand- 


ards is there a general ruling that 


they are to be applicable only: to 
surface work areas of underground. 
coal mines opened after July 1, 1971. 
On the contrary,: section. 4 of the. 
Federal Coal. Mine > Health. . and 
Safety Act of 1969 provides that the 
Act shall apply to each coal mine | 
whose products enter commerce eand 


section 3 (hy states that: 


(h). “eoal mine” means an area. sof land | 


and at structures, facilities, machinery, 
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tools, achiinents cnatia, wincens amily. | 


excavations, and other property, real or _ : 
personal, placed upon, under, or above — 
the surface of such land by any person, °. 


used in, or to be used in, or resulting 
from, the work of extracting in such area: 
bituminous coal, lignite, or anthracite . 
from its natural deposits.in the earth by 
any means or method, and the work of 
preparing the coal SO extracted, and. in- 


cludes custom ¢oal preparation facilities ; ; s = 
| [Italics supplied. ] : 


7 There can be no doubt. fats ihe 


clear language of the Act that it was 
intended to apply to surface areas 


of underground coal mines, ‘includ- a 


ing refuse piles. It would ead to an 


absurd result to hold that fire haz- pats 
ards; noxious gases, and other prob- > 
lowe associated with burning refuse 
piles must be controlled only if they 
are associated with refuse elles con- 


structed after July 1, 197 i 


The unambiguous - eae eee = 
section 77.214(a) is that. “Refuse a 
piles constructed on or after July 1, 


1971, shall be Zocated.in areas which: ae 
are a safe distance from all under-. . 


eroind mine airshafts,” éte.. [Italics - 


supplied. | The date of July 1, 1971, 


is not used elsewhere i in either gec- ; 
tion 77.214 or section 77, 915, So it. ig. 


obvious that the Secretary con- 
cluded that refuse piles existing 


| prior to J uly 1, 197 1, would not have 


to be hauled to different sites even 
if their locations on’ July 1, 1971, — 
might be at- places which sould be. 
regarded as unsafe distances from 
various. structures. of underground - 
mines. That is ‘an understandable 
limitation when it is realized’ that. 


each of the burning refuse piles here — 
involved contains approximatel y 


= a 500, 000 cabic yards of en ie | 
- - posited: over an area of about 15 
.. acres (Govt.’s Exh. No. 17, p. 47; 
.. Joint Exh. No. 1). The fact: ‘that 
an refuse piles constructed prior to 
- July 1, 1971, may be left’ in loca 


tions. which may not be safe .dis- 


oe “tances from given structures of un-— 
..derground mines is an additional 
_ reason for the Standards to require 
‘that fires on such “old” refuse. piles 


7 be extinguished and controlled. 
. Other aspects of section c 7.214 


he had: support to the foregoing con-— 


clusions. For example, paragraphs 


~"(b) and (c) of section 77.214 refer 


_to “old” and “new” refuse piles 


when it comes to determining loca- 


tions for new piles, but paragraph 


-~ (d) omits any reference to new piles 


- when.it speaks of restricting entry 


of “unauthorized persons” to refuse 


_ piles. There is no reason to make 
_ paragraph (d) applicable only to 
refuse: piles constructed after 
. July 1, 1971, because burning refuse 
piles may contain innocuous looking 
but hazardous soft places into which 
both children and adults may fall 
and. be- burned to death ( Ort S 
| Exh. 17, p.18). 

‘There does not appear. to be any 
merit to the argument that.the head- 
. ing “Refuse piles; construction 

requirements” restricts the appli- 


= cability of section 77.215 entirely to 


new. refuse piles constructed after 


July. 1,.1971. Paragraph (a) of that. 
section requires 
— refuse on any pile to minimize flow 
of air and reduce likelihood of fire. 
oe Paragraph (b) prohibits depositing 
of refuse on a burning pile a | 


compacting of 
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fon the purpose ‘of etingaishing o ae 
controlling the fire. Paragraph (e) _ 


_ the one at issue here, simply requires 
that sealants such-as clay be used ~ 


to seal the surface of a refuse pile 
in which a spontaneous ignition has 
occurred. Paragraph (d) requires . 
that surface seals be kept intact. | 


: Paragraph - (g) prohibits the de- 


positing of extraneous combustible 
material on refuse piles. Thus, it is 


- quite apparent that section 77.215 
contains, as the heading indicates, : 


provisions which apply to the con- 
struction of refuse piles as well as 


to the maintenance and control of 


all refuse . piles regardless of 


whether they were constructed be- 


fore or after July 1, 1971. 

_ If the Secretary had intended for 
all. paragraphs of both sections 
77.214 and 77.215: to be applicable 
only to refuse piles constructed after 
July 1,:1971, he could have written 
the Standards to so state. As the 
Supreme Court observed in United 
States v. Great Northern Railway 
Co., 343. U.S. 562, 575 (1952), “It 
is our judicial function to apply | 
statutes on- the basis of what’ Con- — 


gress has written, not. what Con- 


gress might have written.” 
It is therefore found and con- 
cluded that section 77.215(c) of the 
Mandatory Safety Standards is ap- 
plicable to refuse piles constructed. 
prior to July 1,.1971, as well as any 
constructed after that date. 


Disposition of the Factual Issue 


. Applicant’s second argument is ° 
that even if: the Secretary’ s repre- 


_ sentative correctly relied on section — . 


7 7. 215 (c) of the pater Standards 


es che, bagia for the vidlations cited 
in the two notices of September 25, 


1972 (Govt.’s Exh. Nos. 4 and.5), 
the Bureau has failed to establish 


. that’ violations: occurred ‘because 
~ section 77.215(c) specifically states 


that sealants shall be used on refuse’ 


piles “* * * in which a spontane- 


- ous ignition has occurred” and the: 


Bureaw’ s evidence presented at the 
- hearing fails to. show that the fire 


was the result of a_ noms 


ignition. 
_ The Bureau’s seal evidence con- 
sisted. of the testimony of three wit- 
nesses: the mine inspector who 
_ issued the notices, a mining engineer 
from the Bureau’s Mount Hope of- 
fice, and Applicant’s safety director 
who was called by the Bureau as an 
adverss witness. _ 
The mine inspector testified that 
_ his supervisor had instructed him 
to apply section 77.215(c) to both 


old and new refuse piles and that . 


he visited Applicant’s Preparation 


_ Plant Nos. 1 and 4 on September 25, 
1972, for the sole purpose of inspect- - 


ing refuse piles. He observed fires 
burning throughout refuse piles at 


‘both plants. He took pictures which - 


clearly show the fires in both refuse 
- piles (Govt.’s Exh. Nos. 1, 2, 8, 15, 
and 16). The pictures were es on 


October 31, 1972, but the fires had — 


the same appearance on Septem- 
ber 25, 1972, when the notices of 
violation were given to Applicant. 
The mine inspector stated that the 


piles had probably been burning for © 


four or five years and that he could 
_ not specifically testify that they had 
started by spontaneous combustion, 


oe SEWELL COAL’ COMPANY .._ 
March 30,1973 . 


but that he had 1 no. reason. to to think 


otherwise. ; 

The mining engineer testified tae ed 
he had visited about 100 refuse piles tee 
in recent weeks’ and that 50 piles. 
located. in his district are. presently i 
burning. He also stated that while 
fires in refuse piles can be started he 
by people, such as hunters, the piles” 7 
are susceptible to spontaneous com-) 
bustion because they are poorly con- > 
structed so that. air can circulate -. 
through them. He said that sulphur .~ 
and other elements in the pilés are 


heat productive and that such heat. 


sources plus the oxygen ‘circulating te 
through the piles eventually: bring» aS 


about enough heat to produce spon- 2. 
taneous ignition. i 


The Applicant’s eee ne : 


testified that he knew of no fires : 
which had been intentionally start- 


ed in the refuse piles here involved — : 


and that he had no actual. knowl- 


edge of how they: might have start- — : 
ed. He agreed that fires are burn- 


ing in both of the refuse piles cited _ 
in the notices of violation. | a 


The Bureau also asked that Bue . 
reau of Mines Information Circular 
“Coal. Reftise . 
Fires, An Environmental Hazard” , 
be received j in evidence as Govern- a 
ment’s Exhibit No. 17.1 According 


IC 8515. entitled 


to that publication, 66 percent of all: 


fires in refuse piles are believed to. - 
have been caused by spontaneous oe 


combustion (Govts. Exh. No. 1, on 
p. 5). . : 


i Government’s Exhibit No. 17 ae hen : 


in. evidence over Applicant’s objection under « — 
authority of the Board’s ruling in Reliable + — 
Coat Corp., 1 BMA 97 at 111, 79 LD. ue e 


(1972). 
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ire is found that bavel uded on ee. 


basis of the evidence ‘of record that 
violations of section 77.215 (c) actu- 


ally occurred in that the refuse piles 


were burning on September 25, 1972, 


and that the evidence justifies the 


_ adoption of an inference that the 
fires were caused by spontaneous ig- 


' nition. ‘See Glenn Munsey, Farnest 
_. Scott, and Arnold Scott v. Smitty 
| Baker Coal Co., 


- at 161-162, 791. D. 501 (1972). 
u itimate | Findings and C ener 


- Inasmuch: as the applicant owns 


: : ae at its Preparation Plant Nos. 1 and 
- 4 refuse piles ‘which are defined as 


“coal mines” subject to the Federal 


Coal Mine Health and Safety Act — 


| of 1969, and inasmuch as those ref- 


. use piles: were burning on Septem- 


oF THE. DEPARTMENT OF THE 


Ine., 1 IBMA Ade | 


2 INTERIOR, : [80 LD. 2 


| bar O5, 197 2. in winlsicn of section . 


TT QA15 (c) of the Mandatory Safety 
Standards applicable to ‘ surface 7 
work areas of underground coal — 
mines, the period for abatement pro- . 
vided for in Notices No. 1 IMJ. 


and No. 1 J.M.J. (Govts. Exh. Nos: 


4 and 5), as extended, was reason- 


able. Since the ee inde given by 


Applicant : in support: of its Appli- 
cations for Review are not sustain- 
able under the law or facts of record, 
the Applications for Review filed 
October 24, 1972, in Docket Nos. 


HOPE 73-330 and HOPE 73-331, 


are DENIED and Notices of Viola-~ 


tion No. 1IMJ. and No. 1 JM. 


both dated September 25, 1972, a are 


| AFFIRMED. 


Rises C. Srurrey, | 
Administrative Law Judge. 
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: Nese fait decision by the Office of 7 
| Appeals and Hearings, Bureau of Land. _ 
: Management, affirming an Administra- 

decision declaring — 


tive Law. Judge's * 
placer mining claims nuil and void in 


- Riverside Contests Nos, 02776, 08777 oe 


and 02778. - 
Affirmed. 


Mining Claims: Gannon: Varieties of 
- Minerals: Generally—Mining Claims: 


Common Varieties of Minerals: Spe- 


clal Value—Mining Claims: ‘Determi- 


~~ nation of Validity — 


| Where mining claims are located meee 
enactment of the Act of J uly: 23, 1955 for 


deposits of. naturally. colered. voleanic 


' stone having various colors, the stone 
being mined, crushed, sold, and used for | 


| roofing Tock, the deposits are comnion 


varieties of stone’and are not subject to 


location under the mining laws after 


July 23; 1955, where it is shown that simi- 
lar voleanic.stone is of widespread occur- _ 
rence and that the claimants obtain the — 


same price in the market for the stone as 
their competitors who produce and sell 


similar naturally colored voleanic stone. 
It .is not enough to remove the stone in — 
- Issue. from the common varieties category 

~ merely to. show that it sells for a some- | 
— what higher. price than other commonly ._ 


occurring rocks used. for the same pul- 


pose that are less attractively colored, — 


| such as crushed granite, limestone and 
i pea. gravel. _ | 
-*Not i in Chronological Order, 


_.t he: title of “Hearing Wxaminer”. Was 
changed to “Administrative Law J udge” pur- 


--. guant to Order. of the Civil Service Commission, 


Se Ae FR. 16787. (August 19, 1972). 


STATES UV. R. W. 
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‘Decided F Pee y 6,1 98 


BRUBAKER, a AL. 


ee a | ai B. Lonergan, 


Esq. . of Lonergan, Jordan & Gresham, _ 
San Bernardino, California, for ap- 
nese pellants; 
Office of the Regional Solicitor, U.S. 


George H. Wheatley, Esq., 


Department of the Interior, Los Ange- _ 


| les, California, for the appellee, 


) _ OPINION BY MRS. LEWIS” 


——— BOARD OF LAND — 


APPEALS © 


RW. ‘Brubaker, ooh ee 


eed appealed to the Secretary of 
~ the Interior from a decision by the 


Office of Appeals and Hearings, 
Bureau of Land Management, dated 
December 9, 1969, which affirmed an 


Administrative ee Judge’s deci-: 
~ sion of September 11, 1969, declar- 
- ing the Nebocher, Near Pink, Or- 
cchid Slope No. 1, and Calico Shores © 
a placer mining claims null and void. 


The decision held that the deposits 


on. the claims are common varieties — 
_ of stone no longer subject to loca- 


tion under the mining laws. | 
“In their appeal, appellants con- 


| tend that the naturally colored vol- 
canic stone here involved - is not a 


common variety and is therefore 
subject to location. under the: mining 
] awe. sche ; 


The four in were jgeated: 


after the enactment of the Act of 

July 23, 1955, 30 U.S.C. §§ 601-615 
(1970), section 3 of which, /d.§ 611, 
removed common varieties of stone, _ 
inter alia, from the operation of the _ 


mining laws. Thus, if the deposits 


2 Appellants are R. W. ‘Brubaker a/k/a. 


Ronald W. Brubaker; B. A. Brubaker a/k/a. - 


Barbara A. ea : and. Wilam _f Mann 
a/k/a W. J. Mann, . 
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are held to be common varieti es, ‘the: 
claims are void ab initio. | 
We have carefully reviewed and 
considered the entire case record, 


_.. including the testimony and docu- 
mentary evidence presented at: both | 


hearings.* As a result, we concur 


In the decisions below. ‘Accordingly, | 
we adopt the Bureau’s decision of. 

_, December 9, 1969, a copy ot which : 
is attached. 


Appellants raised Seen cnily the 
same arguments as they did in their 
appeal to- the Bureau from. the 
- Judge’s decision, which contentions 
were properly disposed of in the 

- Bureau’s decision. However, we feel 


| compelled to discuss in more detail 


_ the main thrust of their appeal, 

which - is that the J udge. and the 
- Bureau erred in comparing stone 
~ having certain © properties with 


i other stone possessing. the same 


_ properties, although the evidence 
~ shows that the subject stone brings 


a somewhat. higher ‘price as com-. 
pired with the prices. brought by 
other stone not possessing such — 


properties i in eeepiaiele or desir ed 
degrees. 


_ We find that each of. ie an 
3 claims involved contains volcanic | 
stone of a different color—pink, 
gold, lilac and beige. Deposits of 


‘similar volcanic stone of varying 


colors are of widespread occurrence — 
In the desert i in the gence al area of 


. 2 ‘The second eines was held as a result of 
Qa Ce by the Department for the presen- 
_ tation of evidence as to a comparison of the 


deposits in question, with other deposits of — 


Similar type minerals and. whether the market 

_ price is. significantly greater than that for the 

- common varieties of minerals used for the 
Same purposes, #.¢e., roofing rock. : : 


| DEPARTMENT | 
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Barstow, California, where the ap- 


pellants’ mill is located. The varied. 


colors in the rock are imparted by — 


minerals such as iron oxides and 
hydroxides, iron hydroxide limo- 
nite, manganese oxides, and hema- 


tite. Appellants quarry the rock by , 
drill blasting, and load it in trucks: 
with skip loaders and haul it to— 


their mill in Barstow where it is 


crushed, bagged, and sold for $12 — 


per ton f.o.b. the mill in-80- pound a 
bags. The total production costs are 
approximately $10 per ton. 


The principle use of the mate- 
rial is for roofing rock, although a 
small amount is sold for other con- 
struction and landscaping purposes. 
The primary market is Southern — 


California, including Los Angeles. 


The total market demand oe the 
naturally colored volcanic stone is 
approximately 8,000 to 4,000 tons 


per month, of which appellants sup-__- 


ply approximately 50%, while their 


two main competitors supply about 
40% and 10% of the market. The 
competitors also obtain $12 per ton. 


Appellants have ten different colors 
of rock in their line obtained from 


these and. various other mining _ 


claims and private lands. 
‘The deposits on the four claims in 
issue possess properties desirable 


for a good roofing Tock, such aS 
color, hardness, opaqueness, reten- — 
tion of color, desirable crushing | 


char acteristics, and chemical resist- 
ance to weathering and to the other 


roofing materials which it is used to _ 


protect. However, there are other 
kinds of commonly occurring rock 
which are used. for roofing rock. 
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sack as emaned sant limestone. 


and pea gravel, as well as slag—a 
waste. or- by-product. of a nearby 


steel mill—although they sell at 
somewhat lower prices than the nat-_ 


urally colored volcanic stone. Some 
of these rocks are artifically colored 


and are sold for roofing rock. The 

, quantity of slag used. in the market 

is approximately 2,500 tons per 
month, of which about 25% is arti- | 


7 ficially colored, although the record 


is totally devoid of any evidence as 
to the total market demand for 


crushed granite, limestone and pe 

gravel.* 4 | 

7 ‘Limestone and ee oranite i in 
80-pound sacks sell for $10, 50 and 


$8 per ton, respectively, while pea — 
gravel (sold only in bulk) sells for - 


$1.60 per ton. Slag sells for $9.45 


and artificially colored slag for — 


$14.85 a ton, the colored slag ae 
| priced higher than the rock here 3 im 


issue. ; 
Witnesses Hi sppellants pale | 
that the colors of the rock in issue 


-made it unique, otherwise it would 


-be a common. rock, and that the 


colors alone bring tHe higher price. 
Most buyers are coucarned with the 


color and not with the other proper- 


_ties.of the rock. The subject mate- 


_ vials are-used only on roofs that are 
: visible ot where an attractive color 


is important. Otherwise, common 


color rocks are used, stich aS granite, 


emestone, etc. it is apparent. that 





“Ut: is: Senaouanié to. assume that the total 


monthly demand for crushed granite, limestone 


and pea gravel, when added to the 2,500 tons — 
of ‘slag used In the market, will at least equal . 
or exceed the 3,000 to 4,000 tons of aaa 


colored voleanic stone used. 
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to location under the mining 


. : 


much of these latter kinds of rocks 
are used in the market area, the dif- 


ferent colored. stones in issue being . | 
used to satisfy the aesthetic tastes of : 
individual consumers, architects or 


7 stone dealers. 


The Judge noted that. the con- 
testees and their competitors © 
quarry, process, and. sack their ma- 
terial at a cost of $10.a ton and.sell . 
it for $12 a ton. He stated that the. 
occurrence of such materials are so 


common that there is little: possi- 
bility of one deposit having a sig- 
_ nificantly higher value than another 


deposit containing stone with simi- 


lar characteristics, and concluded: 


The contestees- established that they 7 


ee deposits of volcanic material. which 


they can process and market at a profit. 7 


They did 20 establish that their deposits 
have a distinct and special value over - 
and above many other deposits having ~ 


the same characteristics and useable for 


the same purposes. Thus the deposits on _ 


the four claims must be considered com-. 
mon varieties of stone no longer subject. 
rane 
(Italics supplied.) 


With reference to the aealiciea : 


portion of the above quotation, the 


Bureau = in. affirming the om udge : 
stated : | - 


ae a From ae reading of the Hear- | 


ing Examiner’s. [Administrative Law 
_ Judge’s!] entire decision, it is clear that — 
he meant that the mining claimants did — 


not establish that théir deposits have.a 
distinct and special value over. other de- 


posits in common supply in the same mar- ~ 
‘ket ar ea having the same characteristics 


and: useable for the same purposes. cae 


(Italics supplied by the Bureau.) 


United States v. Alfred rs 
A-98557 (March 27, 1962), in- © 
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volved. mining nee comprising 
_ 720 acres located on quartzite de- 
posits of varying colors for building 
stone. The claimant said he needed 
all of the claims to be able to pro- 


ae vide a complete range of colors of 
~ -ornamental rock for construction 
use. This department: held that “In 


view of the immense quantities of 


; : ~ identical stone found in the area out- 
side the claims, the stone must be 


considered a ‘common. variety’ 
within the meaning of the Act.” 
This finding was upheld by the Su- 
- preme Court in affirming the De- 
-partment’s decision. See United 


States v. Coleman, 390 U.S. 599, | 


7 603-605 (1968). 


Accordingly, we find the subject 
mining claims to be null and void. 


Therefore, pursuant to the au- 


: . thority delegated to the Board of 


Land Appeals by the Secretary of 
. the Interior, 438 CFR 4.1, the deci- 


sion appealed from is affirmed. 


- ANNE POLNDEXTER Lewis, Member. 
We CONCUR : 
Epwarp W. Srumerne, Member. 


“Maxzzy Rrrvo, Member. — 


_ DECISION 


December 9, 1969. 


Decision A firmed 


| "The above- named appellants’ have — 


, appealed. from the Hearing Exam- 


 jner’s decision dated September 11, 


* 1969, which determined that ae 
above-identified mining claims are 
% null and void for lack of a ciacovery.” 
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of a igcxe mineral pursuant to 
the provisions of section 3 of the — 
Act of July 23,1955, 30 0.8.0.8 611 - 
(1964), within the boundaries of 7 
any of the claims. 4 
The mining claims in issue oo, | 
ioeated for a colored volcanic rock 
after-the enactment of. section 3 of — 
the Act of July 28, 1955, “SUDTO, 
which provides, in pertinent part: 
No deposit of common varieties of 
sand, stone, gravel * * * shall be deemed 
a valuable mineral deposit within the > 
meaning of the mining laws of the United 


States so as. to give effective validity to 


any mining claim ‘hereafter located under — 
such mining laws. * * * 
eties” as used in this act does not include | 


deposits of such materials which are - 


valuable because the deposit has. some 
property. 


A hearing was held. on a, 
Hearing Examiner. on Novem- | 
ber 21, 1963. By a decision, A-30686 
(J uly 24, 1968), in these proceed- - 
ings, the Department set aside the - 


_ Bureau’s decisions then under con- _ 
sideration. The departmental deci- 


sion noted that the crucial issue is 
whether or not the evidence prepon- 


derates that the stone does - have 4 


physical and chemical properties 
giving it a distinct economic value 
within the meaning of. the quoted | 
Act. The Department pointed out 
that in determining whether a de- 
posit has a distinct and_ special — 
value there must necessarily be a 
comparison of the deposit cwith 


_ other deposits of similar. type min- | 
erals, The decision noted that there -_ 
“was no evidence. that the material 3 


within the claims has some property — 


“Common -vari- — 


giving it distinct and special OEE 
value *.* *, as 


261] 


; UNITED STATES v. Be Ww. BRUBAKER, ET AL. 


| = | 


7 February 6, 1973 


3 eae it naetal fir some ‘purpose 


for which other commonly . avail-_ 


able materials cannot be used. The 


decision then defined the criteria 
for determining whether such a de-— 


posit of stone is a common or un- 


- common. variety by stating that if — 
_ the deposit is to be used for the. 
_ same purposes as minerals of com- 
mon occurrence, then there must be ~ 
=a showing not merely that the ma-- 
terial is marketable, but that some — 


property of the deposit gives it a 


special value for such use and that — 
this value is reflected: by the fact 
that the material commands a sig- 
nificantly higher price in the mar-_ 


ket place. Then the. departmental 


decision remanded the contest: pro- ' 


ceedings, holding: | 


The present. record . aes not ‘contain. 
. sufficiently. detailed | information. upon: 
which a comparison may be made of the 
economic value of the rocks within these 
claims with other stone used for the same 
purposes. The general statements of the : 
~. witnesses at. the hearing. as to the eco- 
nomic. value of the rocks were not Sup- ° 
_ ported by evidence Showing | differences: 
-. in market prices between these rocks and. 
- other. materials being used for the same 
_ purposes. Therefore, a further hearing in. . 
~ this case is needed to receive evidence on © 
this issue of the comparative. market | 
“place value of this stone with other ma- 
a terials used for the same : purposes befor e 
a final decision can be made as to. 
whether the deposits of stone within 
_- these claims are of an uncommon variety : 
as defined under the act and the standard . 


discussed above. 

| Cine: a further nae 
- was held before a Hearing Exam- 
| iner on December 5, 1968. 


_ The —e object in their | 


present a to the eariae Ex 


aminer’s finding at page 7 of. the 


decision appealed from that they 
“did not establish that their de- — 
‘posits havea distinct and special — 
value over and above many other - 


deposits having the same character- 


istics and useable for the same pur- 


poses.” (Italics supplied by the ap- 


pellants.) From a reading of the — 
Hearing Examiner's entire decision : 
“it is clear that he meant that the 

- mining claimants did not establish 


that their deposits have a distinct. 
and special value over other de- | 
posits. in common supply in the 


same market area having the same _ 
- characteristics: and usable for the — 


same purposes. ‘The appellants as- 


-sert that the Hearing Examiner 
failed to apply the facts adduced at — 

both hearings 1 to the criteria defined 
in the | 


Brubaker departmental 
decision, supra, Tor determining | 
ehethion such deposits of stone come 


_ within the category of common va- 


rieties of - stone sae to the 


| quoted Act. 


~The evidence adduced. at both bad 
hearings shows that: MPF 
Witnesses for both parties at the - 


‘earlier hearing stated that the ma- 


terial in issue was used for “roofing 


~ granules” (1963, Hr. Tr. 11-12, 39, 

78, 117). At the subsequent hearing 
Mr. Brubaker and one of the con- 
_ testees’ witnesses explained that in 


their opinion. “roofing. granules” 


were used in the. manufacture. of 
asphalt shingles and rolled goods, — 
and the material on the mining | 


claims in issue was too large to be 
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- suitable for such use (1968 Hr. Tr. 


 §2-53, 79-80, 96). This question of 
semantics is not significant in these 
- proceedings since the witnesses at 
both hearings agreed that the cru- 
cial use of the colored volcanic 


rocks on the mining claims is in the 
build- up roofing industry—two lay-— 
ers of saturated felt are generally 


laid. down and covered with hot 
asphalt, then colored roofing rock is 


thrown on top to give the roof color 
and protect the underlayers from 
the rays of the sun (1963 Hr. Tr. 
13; 1968 Hr. Tr. 79, 128). We shall - 


follow the practice of the Hearing 
Examiner at the later hearing and 
refer to the material in issue as 
being used primarily for “roofing 
rock, ” since that appears to ‘be the 


| tain used inv the build- “up roofing : 


industry. © 


From the ee it is élear that: 


although most rock is not suitable 
for roofing rock purposes (1963 Hr. 
Tr. 92), there are widespread de- 


posits of different rocks that are 
practical for such purposes (1963 


Hr. Tr. 43; 1968 Hr. Tr. 83, 118). 


Mr. Brubaker testified that he has - 
had to do considerable exploring to . 


find sources of such rock that is at- 
tractive, but he did testify concern- 
ing eighteen quarries in the Bar- 


‘stow area in which suitable colored — 
roofing rock is produced (1963 Hr. ~ 
Tr. 64; Exh. B). The mining claim- — 
ants’ consulting geologist testified — 
that, in his opinion, the colors of | 


‘the rock in issue made it. unique, 
otherwise he agreed it would be a 
common rock (1963 Hr. Tr. 182, 
185). A wholesale building mate- 


OF THE DEPARTMENT OF THE INTERIOR © 


180 LD. 


rial dealer also agreed that colors 


alone bring the > higher price Kee 
Hr. Tr. 120). : 
The mining claimants Rave sev- : 


eral sources from which to supply 
the roofing rock they sell: The com-. 
pany quarries some of the rock on 


a royalty basis, they have acquired - 


some lands as a source of supply, 
and they have located placer claims 
In the area for such rock (1963 Hr. 


Tr. 58). The company sells ten 
colors of roofing rock (1963 Hr. Tr. 


60, 90). The Fock on the claims in 


issue is colored gold, pink, lilac and 


beige, each claim having a different 
colored rock (1968 Hr. Tr. 60). To - 
avoid possible trespass charges, the | 


company is not quarrying rock 


from the Nebocher, Orchid Slope 


No. 1 and Near Pink claims; they 


are able to supply most of the colors 

found on these claims from lands — 

they have purchased (2 1968 Hr. Tr. 
A) 


During. he er held in 1968, 


‘Mr. Brubaker showed that there is 
~amarket of from 3,000 to 4,000 tons 
_of colored roofing rock a month in 
the area (Tr. 107-108), that his 


company sells approximately 1,500 


~ tons of the material a month (fr. i 
58, 70), and that his two major. - 


competitors produce most of the 


rest of the rock for the local market 


(Tr. 62, 116, 119). Brubaker- 
Mann’s two major competitors pro- 
duce roofing rock from similar ma- 


terials to that sold by the contestees, | 


and they all sell it for approxi- 
mately the same: price (Tr. 22, 28, _ 
63-68, 102, 119-120). In other © 


words, stone of the same general 
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‘ieee is 5 sold for approxi- | 


mately. the same price by those in 
the industry (Tr. 


~~ sells for $13 a ton, but there is no 
such rock on any of the claims im 
issue (Tr. 55). The pink colored 


stone'on one of the claims in issue 
has at present a low market demand 


(Tr. 72). The evidence shows that 


the mining claimants, and their 
competitors, sell the type of stones | 
on: the claims in issue at the mill at. 
a price of approximately $12 a ton 


(Tr, 28, 54-55, 87, 109). There was 


no explicit testimony concerning: 
_ the expenses of the mining dlaim- 
ants? competitors, except that one 
active producer has an appreciable _ 


freight advantage over Brubaker- 


Mann quarries (Tr. 62). Mr. Bru- 


_ baker showed that he produces the 
rock at a-cost of approximately $10 
a ton (Tr. 54-55). There are several 


-other materials used for the same. 


_. purposes as natural colored roofing 


rock, and the testimony of the min- 
ing claimants’ witnesses was not in | 


accord as to the comparative advan- 
tages of one material over another. 
Mr. Brubaker was of the. opinion 


that colors must. not fade (1963 Hr. | 


Tr. 62), while one of his witnesses 
stated that it was not important if 


some fading occurred. A stone | 


dealer testifying for the mining 
claimants stated that he only used 
- colored stone if the roof could be 
seen, otherwise local gravel or other 


less expensive rocks were used (Tr. 
124-125). The market for natural 


colored roofing rock BOS: up and 


108, 119-120). 
-Red-and green colored ae rock 
shows: 


and other materials used for the - 
-Saine purpose as the rock j in. issue ; 


| down, But has been good for the last 
20 years » (Tr. 114) ; ‘however, the 


industry is able to supply the mar- _ 
ket demand. | | 

A summary of. the sedence 
(1) There are many rocks — 


(2) the rock in issue sells for no 
higher price than other attractive 


stones offered in the market for the 
same purpose by the contestees and 


their competitors; (3) there is a 
sufficient supply of attractive rock 


of suitable quality from many dif- 
- ferent deposits in the area so that 
those in the industry have been able 


to. adequately supply the mar ket 


demands;} and (4) no economic — 


advantage in producing the stone 


has bear asserted over that of simi- _ 


lar competing stones j in the area. In 


response to the decision of the 


United States Court of Appeals for — 


the Ninth Circuit, 4 cClarty v. Sec- 


retary of eae 408 F. 2d 907 — 


(1969), the Department in United | 


States v. Kenneth McClarty, 76 LD. 


193 (1969), explained that stone 


used for the same pur poses aS more 
common: stone must show a sionifi- 


cant economic advantage because of 
a unique property to come within 


the category of an uncommon: va-_ 
riety of stone. Thus, the Depart- 


- ment in its latest ZeClarty decision, 


supra, somewhat developed its ex- 


planation, set; forth in the. aceney 


LIn this connection we note the eeedinéas 


- with which the mining claimants obtained 
suitable . rock of most of the colors found. on 
the claims in issue from other sources when 
these adverse: Dene aaaee were initiated. 
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mental Bribaler asision, suprts, 


and stressed i in the appellants’ state- - 
ment in support of their appeal, 
deter mining» 
- whether deposits of rock are an un- 
common variety. The appellants 


| of the criteria. for 


have not shown that the Hearing 
Examiner was in error in finding 


that the stone in issue is a common — | 7 
- The filing fee will be computed on 
the baste of $5 for each mining 
~ claim included i in the appeal. If the 


variety of stone under the quoted 


Act and the standards discussed . 
heretofore. Taking the criteria into 
consideration mentioned in the lat- _ 


est McClarty decision, supra, it is 


not enough that the rock in issue 
_ sells for a higher price than rock 
used for the same purpose that is 


less attractively | colored, where 


_ there is no showing that the de- 
posits in issue have any economic 


| advantage over other suitable, at- 
tractive rock in the area which is 
commonly available in sufficient 


“= quantities to adequately. supply the 


. market demands. The —contestees 


 -were required to. offer a pr eponder- 
ance of the evidence to overcome the - 
_ Government’s prima facie showing ; 
that the material i in issue 18 a com- 
mon. variety of rock, and the con- 
_. testees have failed to make the nec- 


essary showing. The stone in issue 


is a common variety of stone, and 
common varieties of stone were not — 
locatable under the mining laws at. 


the times the mining claims in issue 


were located, or are such materials | 


how locate bles. | 
Accordingly, the Hearing ee 


~ Iner’s decision. determining that the 
UN ebocher, Near Pink, Orchid Slope : 
No. 1, and Calico Shores mining 


claims are null and void j is affirmed. 
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| The hove: named 


48 CFR Part 1840. See Form WO | 
1844-1 and Circular 2137, If an ap-- 

peal is taken, it must be filed with 
the Director, Bureau. of Land Man- 
agement, Washington; D.C. 20240. 


appeal covers all mining claims ad- 


versely affected by this decision: the: 
total filing fee will be $20. In take nce 
ing an appeal. there must be strict 
compliance with the regulations. 


The appellants. must show wherein. | 


the decision ee from is in 
error. | | 


If an appeal is falcti by a ap- a 


-pellants, the attorney for the ad- 


verse party who must ‘be served i is: 


Regional Solicitor. | | e 

United States Deparment of the. 
Interior | 

7 759 Federal Building. 


800 North Los’ Angeles Street 
Los Angeles, California. 


Frances AL Parron, 


Orion ¢ OF Appears AND Hranines 


DAVIS L. DANN 
"Decided April L 1973 


| Appeal from decision Gan 2956) bye | 
‘the Alaska State Office, Bureau of Land — 


Management, rejecting notice of loca- 


tion of settlement claim for an addi- and 
tional entry. under the homestead laws, 


dopelinnis oF 
have the right of appeal herefrom 
to the Secretary of the Interior in 
accordance with the regulations in ~ 


a8) 


“'Rever sed. and remanded. 


Maske: 
Homesteads—Settlements, on. Public 
ja Lands. ae pa ae 


AY ‘homestead settlerhent claim for’ an'ad- 
- ditional ‘homestead: entry under the: Act 
of April 28,1904. (88 Stat..52T),.43 0.8.6. 
§. 213, may ‘be made. for unsurveyed lands 
in, Alaska by a person otherwise qualified 


who ‘has filed. an application for home- . 


stead entry’ on a form approved by the 
Director; Bureau of Land Management; 
. and; made acceptable final. proof: ‘on: his 
original - homestead . settlement claim, 
where the combined area .of the: two 
claims does not exceed 160. acres. — 


APPEARANCES: ‘Davis L. , Dann, ~ 


Se. 


ee. BY. as ‘LEWIS: 
INTERIOR BOARD OF LAND 
LO  APPRALS 8: 2: 


Davie ne ‘Dann has” eee 


from a decisi sion by the Alaska State 


Office, Bureau of Land Manage- 
ment, dated October 27, 1971, which 
abel red unacceptable for resorda: 


tion his notice of location of settle- 
ment claim filed pursuant to the Act 


of April 29, 1950 (64 Stat. 94; 43 
U.S.C. §§ 270, 270-5, 270-6, and 
270-7 (1970) ), for an. additional 
homestead. entry under the Act of 
3 April 98, 1904, as. amended, 48 


U.S.C..§ 213 (1970), and vacated its 


notice of August 19, 1969, entitled 
“Claim Recorded.” 

Dann: had filed. on. ane 13, 1968, 
the notice of location. of settlement 
claim for an additional homestead 
entry under the 1904 Act, Serial No. 
AA 2956. The notice ogres a 
a 502-8142 | | 


_ DAVIS L, DANN | 
a Aprit a 1973 
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ria 


tract of land by motes" and bounds 
in unsurveyed sections 16 and 17, T. 


458, RR 7 EB, Copper River 


Meridian,’ | ‘containing © ‘approxi- 


mately 120 ‘acres and. lying con- 


tiguous to « tract, containing ap: 


proximately 40: ‘acres, ‘on which he 


had previous sly filed 2 notice of loca: | 
tion ‘of: settlement claim for oc- 
cupancy under the homtiestead. laws, 


Serial'No. AA‘801. On May 6; 1969, 


the Alaska State Office informed | 
Dann that the land description was — 
incorrect and that the filing would 


be closed if the defect was not’ cor- 


rected within 30‘days from receipt 


of the notice. Dann filed a new loca- 


tion notice with a corrected descrip- 
tion on June 25, 1969, -wheréupon 
the State Office issiiedl its notice of 
August 19, 1969 , accepting the claim 


for recordation. 


The decision below aeinted ‘out 
that the regulations under the Act 
of April 28, 1904, supra, authorize 
a person who has not theretofore 
entered 160 acres but has entered 
less than that amount to enter other 
and additional land lying contigu- 
ous to the’ ‘original entry which, 
with the land first entered and oc- 
cupied, will not in the aggregate ex- 
ceed 160 acres (43 CFR 2512. 2(a)); 


that 48 CFR 2512.9(b) states that 


a person who desires to make an 


additional entry under the 1904 Act 


must comply with the provisions of 
43 CFR 2511.3-1, which regulation : 
provides that applications for pub- | 


lic lands in ‘Alaska sub ject to entry if 
- must be filed ¢ ona “form approved by 


the Director, and that homestead 
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entry way be made on unappropri- 
ated surveyed public] lands 2 CFR 
O511. 0-8). | 

The. decision then: held that ‘he 
lands covered by Dann’s notice of 
| location. are not open to or subject 
to: entry because they are not sur- 
veyed, as unsurveyed. lands cannot 
be entered and the 1904 Act. deals 
| specifically with additional entries; ; 
also, that Dann is. not qualified to 
make an additional . entry because 


his prior filing AA 801 is not an 


entry. but a homestead location 
claim on unsurveyed land, and there 
is no. provision in the. ee or the 
regulations to allow a. -homesteader 
to: file an. additional homestead 


settlement claim; and, therefore, his | 


notice of losation sealed as AA 


2956. should have been declared un- i 


acceptable for recordation at the 
time it-was filed. 

. In. his appeal, Biron ede 
that (1) at the, time of filing his 
original homestead _ settlement 


elaim, AA 801,-on March 9, 1967,. 
he was assured by the land. office 
that he could file on ‘additional con- | 


tiguous land at any. ‘time during t the 
statutory life of the original claim, 
and that (2) he has been. unofficially 
informed that patents have been 1 1s- 
sued on similar. filings on. unsur- 
veyed. Jands by the land office. — 


_ We. disagree with. the, ‘decision 


| below, which relies on provisions of 
the. general. regulations. pertaining 
to homestead entries contained in 48 
CFR Part 2510 to, the effect that a 
homestead. entry. can be made only 
on. surveyed lands and. that an ap- 
plication for entry must be filed on 
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-@ particular form, and.on a conclu- 


sion that there is no provision in the 
law or the’ regulations: to allow a 
homesteader to file an ‘additional 


homestead settlement claim. It is 


true that a homestead entry per:se © 
cannot be made:.on-unsurveyed lands . 
elther in Alaska or the other public 
land states, and that in either case 
an application for an entry must be 


filed on a form approved by the 
| Director. We also concede that there 


is no specific provision: for an addi- 
tional homestead settlement’ claim 
in Alaska: On the other hand, there 
1s no specific prohibition. — 


The provisions of the regulations 


cited by the ‘State Office must be 
read 2m part materia with the special 
regulations pertaining to homestead 
settlement and entry in Alaska con- 
tained in 43 CFR Subpart 2567. The 
homestead laws were extended to 
Alaska by the Act of May 14, 1898 
(30 Stat. 409; 48 U.S.C. 8 371), as 

amended by various Acts. See 48 
CFR 2567.0-8.°48 CEFR 2567.0-8 
states that “Ca Jl unappropriated 
public | lands in Alaska adaptable 


to any ‘agricultural use are sub- 


ject: to homestead ipsam and, 
surveyéd, Someta 
entry. * * #274 vetiin making 
settlement on “unsurveyed land in 
Alaska on'or after April 29, 1950, 
in order to protect his righta, must 
file a notice of settlement for rec- 
ordation i in the land. office, and post 
a copy thereof on the land within 
90 days. after the settlement. 43 
CFR 2567.2(b). ite 
An entryinan on n eutveyer! lands 





1 Also see 43 CFR 2611. 2 and 25:1. 3-1 (b). 
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or a Homestead eet clsimanty 
on unsurveyed . lands must file. ac-. 
ceptable final proof of his. compli-. 


ance with the residence and cultiva- 
tion requirements of 48 CFR 2567.5 
within five. years. from. the date of 


the entry or from the date of record- 
ing of the notice of the settlement 


claim, as the case may be. Inthe case 


of a settlement claim, the land in- 
cluded: therein. may be surveyed 
without expense to the settler, pro- 


vided he submits, within the said 


five-year period,.an application to 
enter on a. form approved by the 


Director and acceptable final proof. 


43 CFR 2587.6 (a). In such case, the 


entry is then allowed and approved 


for patenting. If:a settler wishes to 
secure earlier action in the matter of 
survey, he may have a-survey. made 
at his own expense by a deputy sur- 
veyor appointed by the authorized. 
officer of the Bureau of Land Man- 


agement and, afier the special sur- 


vey has been mnie! he should file an 
application to enter as in the case of | 
other settlements on surveyed Ja ands 


43 CFR. 2567.6(b) and (¢). 


The regulations provide that: any. | 
ee otherwise qualified who has 
made final proof on an entry for less 
than 160 acres may make an addi= 


tional homestead entry. in Alaska 


for contiguous land under the Act 


of April 28,1904; supr G, OF. for non- 


contiguous” Tand under..the Act of 
March 2, 1889 (25. Stat. 8545 43 
U.S.C. § 214) for such area as on 
added to the area’ previously entered. | 


will. not. exceed. 160. acres. - - See 43, 


CFR 2567.4(c).’As the*homestead 


Le DANN. 
: Aprit fy 1978 


| an I: 


ines are ere 1: Mae ) 
cluding additional entries, we see no: 
reason .why:a homestead settlement: 
claim for. an. additional homestead . 
entry under the Act of April 28,, 
1904, cannot be made on contiguous 
unsurveyed lands, even though the 


regulation pertaining to additional’ 


entries in Alaska does not specifi- 
cally provide for additional home- 
stead settlement claims on unsur- 
veyed lands. Neither. does 
regulation explicitly. prohibit them. 


Therefore, we hold that additional 


homestead settlement claims may be 


made in Alaska. under proper: Clre. 
_cumstances. - 


We have scanned: the case | ‘file 


of Dann’s original settlement claim 


AA 801 and find that he has filed. 
final proof. and. a: homestead. entry. 
application.on. approved. Bur eau of 
Land Management Form 9911-1: 
(October 1964). -A field report. rec-. 
ommended: that the land. be sur- | 
veyed and: the claim. proceed . to 

patent. The proof has been accepted - 
and instructions have been prepared. 
for: U.S.. Survey . No. 4097 to ac- 


commodate the claim. As. Dann. has, | 


filed acceptable: final. proof on his 
original claim-AA 801, his notice-of 


| location for an additional claim, AA | 


2956, is acceptable and. should: be: 
recorded in the’ absence of any other: 
objections appearing. Tf he files ‘ac-' 
ceptable.: final proof on. it within the. | 
statutory period, che will be entitled 
to make the additional entry. | 
. Therefore, pursuant. to the. Ps 
thority delegated. ta the Board of, 


: Land. Appeals by; the, Secretary, of 


the 
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the Interior, 43 CFR AI, the jeer 
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sion appealed from is 'deversed and 
the casé record’ is’ remanded to the’ 
local Bureau of Land Management 
office: for further appropriate action 


consistent herewith. 


ERAS oe: 


Wr ‘CONCUR: 


Doveras E. Heewrrques, M ember... Pes 


Maney Remo, api Cor oncur- 


Martin: Ritvo, concurring. 


may. ‘be advisable. ° 


Fi irst ‘considering the amount of 


' unsurveyed land in Alaska and 
number of claims initiated by settle- 


ment, we find ag. unusual that there 


is no provision in the regulation or 
any decision pertaining to this sit- 


uation. Nevertheless, there must 


have been a practice of either allow- 


ing or disallowing additional en- 
tries of unsurveyed.land. The only 


reference that our research has un- 


covered is found in Margaret L. 


Gilbert v. Bob H. Oliphant, 70 I.D. 
128 (1963 ). The: decision. states: 


“The: record shows that Oliphant filed 7 
notice of location of his original home- 


stead entry, Anchorage 027911, on un- 
surveyed land on September 29,. 1954, 
and that his additional entry, Anchorage 
028930, was allowed April 22, 1955. * * 


Apparently neither the contestee 
nor the various. offices of the Depart- 


ment through which the contest and 
appeal passed found anything ‘ob- 


jectionable in allowing” an addi- 
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7 on ‘entry” to be made to a settle- 
“ment claim for unsurveyed land: We | 


take ‘this’ instance as a reflection of 
what’: was’ most. likely the general 


| uriderstanding. _ 


We. also note that: ay settler ‘i is not: 


| He abe Sgt Ae required to file'a notice of: initiation 
Avera, Pompexter Luvs, M ember. : 


of his settlement claim on: wnsur- 
veyed Tanid. “Although. the general 
provision of ‘the pertinent: statute, 
43 U.S.C. § 370 (1970), s says that’ he 
“shall” do so, another ‘provision, 43 
US.C: § 27 0-6, limits the effect of 
nonfiling to 1088 of credit for resi- 


: ne dence and’ cultivation } prior to filing 
“While T. concur’ ‘in the este 
reached in’ ‘the: wain opinion, Tbe: 7 
lieve a few additional comments 


of the required notice, ora petition | 
for survey, or’ an appheation me | 


7 homestead entry. 


’'Phus, absent pein. a settler 
éould enlarge his claim merely by 
changing ‘the boundary markers. 
The practical advantage of record- 
ing , however, limits his opportunity ; 
to add to his entry so informally, so_ 
that a recorded settlement claim be- 
comes much more akin to an allowed 


“tas to the possible difficulties that failure 
to. file.a timely. notice may cause a. settler, see 
Harold N, Aldrich, 73 LD. 70, 75. (1966) : 

i Since the late filing of a notice of 
settlement does: not extend: the 5-year. period 
within which a settler must demonstrate com-. 


pliance with the requirements of the homestead 


law, Aldrich would have had left only to 
May 18, 1964, to complete his obligations. 

The recording act does not purport to extend 
the life of a homestead settlement claim or 
to waive the regular obligations. A settler who 
files late-loses credit for his residence and 
cultivation but is not excused from doing the 
requisite cultivation and residence, That is, if 
he. filed in the third year after settlement, he 
can get no ¢eredit for the second ‘year’s culti- 
vation, yet he cannot obtain a patent without 
haying performed it. It would seem, therefore, 
that any settler who postpones: the filing of 
his notice for a considerable time may find 
that he not only has lost credit for prior culti- 
vation and residence but that-he has also made 

it impossible for him to satisfy the: -Pequire- 
ments of the homestead law. ee Re 
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| April 4, agt3 


entry. This oe ity sappone the 
conclusion — reached 1n the mali 
rae 


We would, , however, add.as a final 
caution the reminder that the filing 


of a notice.of location does not es- 
tablish any rights in the land. It is 
not a bar to a later finding that the 


land was not open to. entry and 


that no. rights were established by 
settlement... _ 
Vernard E. Ta ones, 16: LD: 133, 


136, 187 (1989): discusses the matter | 


in detail: oo eee 
. he reasons. ; offered oe the. Bureau for 
tts action in. this. matter and. the, reasons 
advanced by appellant for. his. appeal 
from that action suggest some misappre- 
hension on the part of both parties with 
respect to the nature ‘of: a. notice -of ‘loca- 
tion ‘or settlement in‘ Alaska. and the 
effect of its filing in a land. office. Both 
parties appear to have viewed appellant’s 
‘notice: of location .as. the equivalent of an 
application: for, land, which, in the, view 
of the Bureau, -was subject to rejection 
-upona determination by that agency ‘that 
the land’ applied for’ ‘should ‘not be’ dis- 
‘posed ‘of in: the: “manner. contemplated: in 
the’ filing: of the:. Notice and. -which, :.in 


-appellant’s: view,. upon, its, approval by. 


the land office, authorized his entry 


upon ‘the land. Such is not the nature of a 


notice: of: location. 
Except in Alaska, See. ‘of, or 


entry.-upon, the public domain ‘under, the 


nonmineral ‘public land. laws. Ais. author- 
ized only after application. has been filed, 
the land applied for. has been classified 
as suitable’ for the desired usage, and 
‘entry ‘has. been formally: allowed: A: de- 
termination: by this: Department: that. :a 
. tract of land has a greater value for some 


use other than ‘that proposed. by ‘an_ 
applicant: constitutes ‘sufficient grounds 
for rejection ‘of | the - application.” “In . 
LB. Scepurek, -A~28798 - (Mareh- 27, 1962). 


_ Alaska, however, ‘such. a determination 
is not a prerequisite to ‘settlement upon 


VY. . Hestnes, 
‘Loran John 


dhe public ladda. If aii is. vieaut and 
unappr opriated, that is, if no prier rights 


have been established and if the land has 


not ‘been withdrawn or otherwise. closed 
to operation of the public land laws, any 
person whois qualified to. enter under 
. those -laws may,- without. seeking or OD» 
taining permission from the land office, 
“oeeupy or settle on: a tract of land and, 
through compliance with one of the ap- 
plicable laws, establish in himself rights 
in the: land: which will. ultimately en- 
title him. to. receive patent to the land. 
It is:immaterial in.such a-case. that, in 
_ the view of the land office, the land may 
have. greater value for: some other: pur- 


pose and that. it may. be, in fact, wholly 


unsuited to: the type of: settlement. or. 
occupancy... that. was” ec 
.omitted:] . 


enous 


“Al ioush- prior. ol by: the: and 


Seale is uot needed in- order:to: ‘settle © 


upon land in Alaska, a settler is required 
by the act of April 29,. 1950, 48 U. S.C. 


‘sees. '371,. -461a | (1958), within:. 90: days 


after settling: upon land, to.file;in. the 
appropriate laud office a notice of loca-— 
tion or settlement. The purpose: of such 
notice is: to, provide: the: land. office with» 
information needed for the administra- 


‘tion: of public: lands: and. to: allow: the. set- 
_.tler. to: receive. credit. for. his. occupancy 
and. use of the. land, the ‘statute , CX 


pressly_ providing that, ‘unless notice is 


‘filed’ in ‘the time and ‘manner prescribed, 
credit will ' not: be’ given. for. occupancy 


maintained prior to the filing of, notice 
of location or an application to ‘purchiase. 


‘The. filing: of,:a. notice ‘of; location;: how- 


ever, does :-not. establish. any. rights. in 
land, the. establishment of such rights 


being’. entirely ‘dependent ‘upon: ‘the acts 
_ performed ‘in occupying, ‘ possessing’ and 
improving land and their relationship to 
the requirements ‘of the law: under which 


the settler seeks to obtain title. See Anzie 
A-27096 | (June 27, 1955) ; 
Whittington, © “Ohester H. 
Cone, A+28823° (August 18; 1961); Albert 


~The actual appropriation’ and: oécu- 
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pancy of land generally are sees 


“facts at. the ‘time’‘a notice of location is 
filed. Thus, the acceptance of a notice of 
‘location for recordation is not the ‘allow- 
jance of an application. for land but is, in 
‘reality, nothing more than the aclnowl- 
edgement that the’ initiation: of settle- 
-ment: rightsas’ of: a: particular date has 


_.been claimed and ‘a noting: of the land | 


.office ‘records to reflect ‘the existence of 
‘that. claim, and. the: acceptance: -for 
‘recordation of a notice of location is a 
-a bar toa subsequent ‘finding that, : 

.fact, no rights were: established in: ‘te 
‘attempted: settlement: ‘See Charles G. 


Porch et al., A-29108:. (October 8, 1962)... 
-Tt: is. clear; .then;. that: the acceptance of 
appellant’s notice of location for recorda- 


_tion:.on: September 20, 1966 ‘did -not' pre- 
‘elude a later determination that the land 
which appellant claimed was not ‘open'to 


‘entry and that no rights were established 


: ‘by his settlement’ on the land. ) 


posture OF eae ie THE 
SHIELD, LAMBERT, IRON BEAR 


2 BIA 1 
"Decided Aprit 17, i973 


‘Appeal: beni Judge’s decision after 
rehearing, denying claim of Lucille 
‘Hall as creditor of the estate for 
‘care ‘of. the decedent and a petition 


by. her. attorney: f for attorney's S. ‘foe. | 


“Affirmed. 


: ‘165. 2:. Indian Probate: ‘Claim n Again 
‘Estate: Care aud’ ‘Support ee 


In the: absence of an. cep edio or hayied 
‘contract, providing for. compensation : for 


__. personal: services rendered :the. decedent 


-relative,-.. 


such.: services::.are; eee 
gratuitous, idea deen: aac oe 


“165, 1 Tadian Probate: Claim n Agua | 


Estate: Allowable. Items... 


_ A> claim. for. attorney's: re is Ree alow: 
able ag a charge‘against ithe: estate-where 


‘DEPARTMENT 


OF THE Excearen 180: ID. 


| ae. services were seas on behalf 
-of ‘the attorney’s client:and were neither 
on. behalf of the estate nor of benefit to 


the estate, 


165.1. Indian Probate: Claim. Ageins | 
Estate: “Allowable. Items 


‘A claim for attorney’ Ss fee by: an attorney 
“who sucessfully ‘or unsuccessfully repre- | 
sented ‘a .client. whose..interests. were in 
opposition, to creditors of the estate and 
‘the heirs at law is a private business mat- 
ter between ‘attorney and’ ‘his client: and 


not a proper claim against the ‘estate as 


an administration SE DEURE:, 


APPEARANCES: Robert Hurly, Es- 


quire, for the Appellant; no appearance 


“entered by or on behalf of: Carmelita 
“Lambert Eagle Boy, Petitioner for ré- | 
heaving. below. . | 


OPINION BY. MR. SABAGH 


.. INTERIOR BOARD OF 


(INDIAN ‘APPEALS — 


: - Leila Hall, scraditisigiaes of 
‘décedant’ appeals: ‘from the decision. 
and order of the. ‘Administrative 
Law. Bi udge_ after rehearing, dis- 
allowing: her: claim for. care:of. the 
‘decedent :. Angeline © 
“Shield, “Baimbert:: ‘Iron Bear, and 
further, disallowing . the ¢laim of 
her attorney, Robert: t-Hlurly, for at- | 
ORNeY: § fe@erc te 


Takes - The 


’ Angeline: Tron Best died Apel ts 


1970, at the age of 72 years. A hear- 
‘ing was held: on June 26, 1970; by | 
Hearing Examiner, Tndian. Probate, | 
David.J.McKee,t..and., the record 
was’ s certified't to sa oe. ws the 


1 Examiner. McKee, nate’ the Tee: ‘but 


before,: rendering - an initial. -decision .became 
a Chairman of the Board... Of” Indian; Appeals, 
“which necessitated certification 'to. the Secre- 
‘tary for-initial decision. Mi; MekKee ‘took: no 
‘part in:the decision: of this. case,’ ; 
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ace for déciston: In his decision | 


of April 7, 1971, the ‘Secretary 
found, énter alia, that the will of 


the detident’ was entitled to approv- 


al as ‘her last. will and testament. 


He further found that' the decedent 


“was autos care: “under: circum: 
compenention: rand a farther that care 
‘was provided for: decedent’s late 
husband and: for the: child, Robert 
Desjarlais, under circumstances en- 
titling the appellant :to. compensa- 
tion'from. the. estate. The Secretary 
pursuant. to his order approved the 
will and the claim. of the appellant, 
Lucille Hall, for care. Provided, in 
the sum. of $9,800. e 

Carmelita Eagle Boy, a cousin.of 
the appellant timely filed a petition 
for herself and for Magdeline 
Stretches Himsel?, both heirs in the 
matter, for rehearing of the order 
‘proving the will and ‘the decree of 
distribution set forth in the Secre- 
tary’ s decision of April 7 1971. In 
justification of the petition the peti- 
tioner alleged that the Notice of 
: Hearing to Determine Heirs or Pro- 
bate Will dated May 8, 1970, did not 
include a statement of the aint for 
- Gare submitted by Lucille Hall, and 


as a consequence she the’ ‘petitioner 


was. not. ready to ‘rebut the testi- 
mony given by the appellant ; nor 


did the Notice advise the petitioner 
that ‘she. could. be ‘represented by 


legal counsel. 


On June 25, 1971, an order erant- 
ing ‘rehearing was ‘eaned by: the Di- — 


rector, Office of Hearings and. Ap- 


peals, wherein it was found that the , 


petition was titel filed. ‘aa that | 


it showed. merit. The order further 
found “that. because of the unavail- - 


ability of the Examiner, David J. 


McKee, who conducted the hearing, 
a full rehearing should be conducted 


de novo as to the. fact. of. and. the 


legal validity of the claim of Lucille — 


Hall.” It was: ordered: that: rehear- 


ing be- _granted: for rehearing of 


those issues presented by the peti- 
tion. The-.Judge having, the: Fort 
Peck. Indian ‘Reservation :in.Mon- 
tana. within: his assigned. territory 
was given jurisdiction to’ conduct 
the rehearing. Rehearing was, held 
on September 23, 1971, in Poplar, 
Montana,-by J udge ‘William, KE. 
Hammett. ..The petitioner. and the 
appellant were both represented by 
counsel; ‘On March’ 6, 1972, ‘the 
Judge issue an order. disallowing 
the appellant’s. claim. for -care and 
the claim for attorney’s fee. Appel- | 
lant filed an appeal to this Board on 
July 19,1972. © | 
Seven grounds have been offered 
in support | of. this sppesl which a are 
as follows: y : a ., 
“1) The decision exceeds the authority 
and jurisdiction of | the Hxaminer ander 
the Rehearing Regulations, in that the. 
decision is not based on any issue raised 
by. ‘tthe Petition for. ‘Rehearing.’ sy 
2), The -Hxaminer exteeded + hie juris- 
diction and authority. ‘given, ‘him | ‘by. the 
Director in the June 25, 1971, Order. for 


Rehearing which spécifically limits, ‘the 


Examiner to Rehearing “ “all issues aia 
sented’ Dy ‘the Petition. ae : 
-' 8) Lhe “April: 7). 1971; decision : ot 


Rogers. -C.. -B.. “Morton, ‘Secretary... .of . the 
| Interior,, expressly. . considered the. very, 7 


facts considered by. Examiner Hammett, 
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and the Secretary. of. the Interior, on 


‘these same facts, expressly determined 


‘that “the: requirements of 25 CFR 15.23 


(d) were met in that the care was given _ 
On a promise of compensation and that. — 


compensation was. expected.” And. Ex- 
aminer Hammett is. without durisdiction 
ane Tutenoy on this ‘point. 

A): The Examiner exceeded. his author- 


a and jurisdiction in attempting to act. 
‘as an.appeal court and to expressly over-. 


rule the. decision of April (fs 1971, of the 
Secretary. | 


By The decision: of. the Bxaminer is 


not supported: by the ‘facts, and the testi- 
mony: quoted: by ‘him clearly shows ‘that 
care was given .on.a, promise. of compen- 
sation and, _that, compensation, , was 
expected, bee 

6). ‘The’ decision of the Examiner’ is 
based’: ona mistake-in Law in that in 
order. to. reach ‘his: decision, the Exam- 
iner has. completely. disregarded, the dic- 
tionary. and common and legal meanings 
of the ‘words “promise of compensation”, 
and. a ‘eorrect interpretation ‘of the mean- 
ing: of ' these: ‘words ‘would: lead’ to the 
- allowance:of Appellant’s claim, ': ° 


'.7), The ‘decision ofthe. Bxaminer ‘is-a 


. miscarriage of justice and denies queue 
7 and equity to appellant. | i 
The. - petition | for. 
7 among ‘other things, indicated that 
the petitioner was not advised of the 
claim of Lucille Hall 3 in 1 the Notice 


was snot oe oe ore the isang, 7 


given by Lucille Hall nor was she 
didvised: that ‘she “could ‘be repre- 
sented by counsel. Moreover the only 
available attorney. was out, of the 
area and unavailable:.The petition 


further stated that'the- appellant at- 
tempted to coerce’ the decedent into 


executing a ‘new will. The petition 
enumerated certain periods during 


DEPARTMENT OF THE INTERIOR 


. “rehearing, 


[80 LD. 


which the appellant could not have 


taken care of the decedent. or ner: 


late husband. 

It is noted that the petitioner ¥ was 7 
not aware of the technical. require- 
ments and procedures necessary for 
a..proper_ preparation. or presenta- 


tion of her case, and was not fore- 
warned in the.Notice of Hearing to 
Determine Heirs and Probate Will 
because. the: claim. was not made 
until hearing was ’in progress. 


“A> rehearing’ will be. granted - 
‘where the’ original hearing did: not 


‘conform: ‘with the’ standards: of a 
full opportunity ‘to’ be heard _ em- 
bodied in the ‘Administrative Pro- 
cedure Act. Estate of Little Toby 


(Zobin), AP45I9 eats i, 


1947). 


‘The ‘petitioner. Fill aol. eo ce 


requisite knowledge, background, or 


understanding. and. was not, repre: 
sented by. counsel. Under such, clr- 


| cumstances, the specific allegations 


technically required by the reg ula- 


tions may be inferred. from the peti- 
tion, the record, and the subsequent 


incidents. and circumstances. of the 
case. Estate of Lucille M athilda | 


ID. 66 (1971). 


We cannot, agree aie the appel- 


lant and conclude that the J udge 
did. not exceed -his authority and 


jurisdiction with. respect to. the 
issues raised by the Petition for 


| Rehearing. 


We turn. now ‘ts ‘eoneideration of 


‘the: claim of Lucille Hall for care 
under . 25> CFR 1. 23 (d) which 


provides 
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Claims. gore care: will sot receive s pavor 

_ able consideration unless clear and con- 

vincing proof is offered showing that the 

care was given on a promise of compen- 

sation and that compensation. was 
expected? “= 


The Department - che ago - -con- 
| sinded that a decedent’s promise to 
_ give land toa claimant in return for 
.care and support cannot be con- 


| strued as “compensation” within 


the meaning of that term in 25 CFR 
15.23 (d). Estate.of Frank Puck-ke- 
shin-no, LA-1378 (March 15, 1966) ; 


See also Estate of Albert Windy, | 


- A-25452 (September 21, 1948). 


.. Departmental. desicions have con- | 
sistently held that. services per-— 
formed by persons in family rela- 


tions are presumed to be gratuitous | 
decedent, one of: which was sup- 


and i In the abserice of a contract, ex- 


pressed. or. implied, providing for. 


payment of compensation for the — 
000 on an oil lease which she shared . 


_ services rendered the decedent, no 
claim for compensation out of the 
estate may be allowed. Estate ‘o if 
Ralph Old Dog, [A-11 (October 5, 
(1949); Hstate of Little 
(Tobin), A-~24519 (Supp. (No- 
wenber. 4, 1947). re | 
. aThe: record. on. reheating estab: 
lished that: : 


1) The ania bie sisters ‘aiid 
brothers, lived with and. were cared. 


for and supported by the decedent 
from the time.the: appellant. was, 3 
years: old; ‘appellant’s mother’ a 
ing died in or‘about 1948. 

2) The appellant’ S$ sisters and 
brothers left. the decedent’s home i in 


af ea 7 ae ae 


* The regulation has been superseded by a 
new regulation which is cobennenly the same. 
See 43 CFR 4. eee) (1972)... 8 aE ae 


Toby | 


or r about: 1959, es marry or. go ‘their 
separate ways,. but that the. appel- 
lant. continued. to live with. the 


| decedent. Angeline. Iron Bear and 
her: late husband, Charles Iron 


Bear, until the demise of Angeline 
on. April (e 197 0, except for several 
periods of abechess: , et | 
8) The decedent wanted. the. ap- ; 
pellant to continue school; that she 


in fact went to yoeational school: 


from late fall 1959 to the : spring or 
summer of 1960, ‘when shie- SPE 
ott. 

claye The open: began receiv= 
ing: welfare payments in: or. avout | 
1966, 2 
5). The appellant. gave: birth. to 
four children while living with the 


ported by the decedent. . ee Be 
6): The. decedent. received $100,- - 


with the grandchildren. inguding 
thie appellant. | -_ | 
The appellant. testified ‘that she 
dropped out of school while i in the 
9th gradé in 1959 to take care of her 
grandfather, | Charles Tron Bear. He 
did not ask her to. drop out of school, 


nor ‘did she: expect to: be: com- | 


pensated for ‘the alleged care she 
gave the grandparents. | 

The appellant further testified 
that she did not file a claim against 


the grandfather’s.. estate. upon | his — 
.. death~because the decedent, Ange- 
line Tron Beai, told hér that Charles 


Iron: Bear told her that*he wanted 


- the appellant’ to have all: of the‘Iron | 
Bear land. and ‘that’ ‘the decedent: 
Angeline ‘Tron; ‘Bear would eave 
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this land to the appellant. This. 


testimony ‘was uncorroborated. No 
one was’ “present. during’ this con- 


versation, nor did anyone hear: the | 
Seto own or, did . they. me % 9 ee 


decedent make sucha. promise. | 


Further, the’ appellant: ‘testified 


that two weeks before her death the 


decedent told her that. she wanted 


to change her will. This testimony 
was corroborated by. a, social worker 
with. the Bureau of. Indian Affairs. 


A memorandum prepared by: theap- 
pellant: incorporating: the changes | 


the decedent wished to make in the 
will. was. accepted into evidence as 
- Exhibit A: during the initial hear- 
ing. However, there was no mention 
in it of wishing to give all of the 

Tron’ Bear land ‘to the ‘appellant. 
Angeline Iron Bear died without 


amending or altering her will to. in- 


clude the contents of Exhibit AL 


"Pertinent ‘Portions: of appellant’ | 


| of the initial peer held on June 
26, “1970, Ae hereinafter set forth: 


a ‘Tueille what. is. the. nature of the 
claim you. are ‘filing against this. estate? 

AL For ‘the care of: my ererdmotnes 
| and: her: husband: “{ Tr 18): : 

;Q. How long did, you provide care. for 
the deceased, ane iron Bear? 2 

A. Since 58. 


“o. What ‘kind of care aia ‘you provide 
for her? 


A, Ob, T drove for ner; drove: for her | 


and: cleaned: ‘her. ‘house and. cooked. for 
her and ironed her clothes. (Tr. 1D). 
ae ; 4 tear ° ret sas od et ' f. oe *. os ~ 
Q. How: dia you. come. 60,08 care for An- 
geline and her. husband? : 
“AL ‘Well, my grandfather “was soins 


blind - in: ‘one eye and F dropped out’ of 


DEPARTMENT 


for 


OF ‘THE INTERIOR... [80.1.D. 


nea to take care of him. My eal 


mother was in the Hospital: oe = 
oa oS - — . + a . aoe er 
Oe Was | xx * did you, do this on your 


A. Well, there was. no one else. ‘that 
would do it so I quit school = 

~ Q.’ Did he specifically ask you to quit 
school or did you ever have any conversa- 
tion with him about: quitting school to 
take care of him, or with Angeline? w fag 

. No, I just did it. = 

Was this Charles Tron Bear? 2 

Yes.°: - es 

. How. ree was. s he alive? : 

. Until, 65. - Me es . 

. You provided. the same kind of « care 

him as you did for Angdine?. . 

‘Yes. 

. Did you file. a claim in his’ estate? 
or why Hoke oe : 
AL Because, when he gave le of, his 

land ‘to my grandmother and to. one of | 

his grandsons and he said when grandma 
died she was ‘supposed’ to: give me all’ of 
the’ Tron Bear: land’. sOEe Soca care’ of | 

oO. Dia he tell you this?. a ie. 

- A. He told my | grandmother that. and 

my grandmother told me. that. she was 

going to leave all ‘the: ‘Tron Bear land to 
me: en 21.) feed ae es 


Hes “i as * i are : ¥ pe S. we ’ hare ee . ; 
Q. When was it that you. made’ these 
arrangements: with Angeline’ concerning 


2 > © ner as 


ekeres 


your compensation for care?. How. long 


before. she died ? : 
"9: That’ Exhibit A doesn’t have ay 
date on it. as 3 ; 

> As Do: you: ‘wait: to’ chow: when. 1 made 
that. After. my grandfather. died she told 
me she was ‘going to Jeave me that Iron 
Bear land for taking care of, him, ATT. 
24.) o - 
Q. For taking care ‘ot him? sap sea 
A. Yes.. 7 epee. 

eM Did. you. have any. arr angements 
with her for her care? eth. ee 


April 17, 1973 | 


se She gave mea piece. 2 of land. for her: 
self. a 

Q. This is satisfactory to you? 
' A, Yes. 

Q. Then the $9,800 would all be charge- 
able to the care you gave her husband 
would. that be right? cr | 

_A. Well, for both of them. 

o How long was it before she died dia 
you make up this paper Exbibit A? 

‘A. About vivo: weeks. before ‘she: died. 
(Tr. 25.) ee : 


At. tes ieee eric ton 


the petitioner and appellant stipu- 


lated that the matter of the claim 
of Lucille Hall could be. heard and | 
considered for decision, on the rec: | 


ord as. a whole, including the evi- 
dence eceuceas at oe first peemae of 
J une 26, 1970." 

Pertinent poruad of appellant’s 
testimony taken from. the. transcript 
of. the rehearing held.on Septem- 


ber 23, 197 1, care: ee set | 


forth ; 


"Examiner, * oe * Did: you. ever. have 
any agr eement. with. your, grandmother as 
to any.. fixed amount of. money. that she 

would pay you for taking eare of the 
- ehildren: or taking care of ‘her: * husband? 

SAL Noe (Pre84.)- ra eh Tee 

Q. Did. you | ‘take: care: of. her:: ‘in: @&- 
pectation, that you. would receive, some: 
thing for taking care of cher?” Ad 
A. Well I was: taking eare of: her and 


She told me that She was giving me. that 
land cause. my. grandfather, was. gonna 


give it: to. me.. (Tr,: 84, 85.) 0: 
~Q. Ok. Dia _you.. understand, that. it 


| would, be Jand that she would. leave, to 
you by will or land that she would, give | 


to you. during her lifetime? a 
A land that she would give me in her 
| will. (ir 85. ) a 

The. ‘record: falls far shore he es- 
cablishing: any understanding ‘on 
the eae of the appellant and: dece~ 


aa. ‘that the. appellant's services 
were rendered. in. expectation — of 
compensation. ‘The services | ren- 
dered between 1959 and 1970:con- — 


sisted. of chauffeuring, washing, 


cleaning and cooking. It is. conceded — 
that the appellant did render. serv- 


ices of this’ nature. However, dur- 


ing the entire period. covered: by 


the. claim, “no. compensation for 


such . services: ; was. paid. nor. was 
it shown thatthe appellant .at 
any: time during: that... period : as= 
serted’ a’. claim ‘for compensation. | 
In her testimony taken. at. the 
initial hearing and elaborated upon 
on: rehearing,.:the appellant. stated - 
in-positive, terms that she made no 


agreement with the decedent or lier 


grandfather, and that she took:care 
of her ‘grandfather because: there 
was no one else that would ‘do it: The 
uncorroborated oral. promise. of. the 
decedent made a. few weeks before 


| her. death: to: leave. all: of the:.Iron 
Bear land. to:the, appellant. is. re> 
garded. at. most.as only’ an. expres: 


sion. of her testamentary. intention, 
which would be sub] ect to: charige at 


any time. This is further supported 
_ -by the evidence adduced: at the: re- 


hearing to the effect that the appel- 


Jant:was brotght’ up by the ‘dece- 


dent from early childhood, who. fed; 
clothed and took care of her, her 
sister, brothers, and appellant’s owl 
child, without expecting anything — 
in return. In addition to all this, the 


appellant received a: share of $100,- 
000 received by the decedent on an 


oil lease, and, was named as a bene- 
ficiary i in hee will. | | 


We are obliged to sendlade that 
there is no clear and convincing ey!- 
dence in the record, express or im- 
plied, showing that the grandfather 


or the decedent promised to com- 


pensate the appellant for the care 
rendered, althou gh ppTant may 
nave expected rf 


- We further coneliae that Ane : 


claim for attorney’s fees is not a 
proper claim against the estate of 
the decedent: sincé it is a private 
business matter between the appel- 
lant and her attorney: See:Z'state of 
Sohn Jd: as 1: TBIA 246, y 9 L D. 
404 (1972). yo 
- We find no ‘mistit to any o of the 
other contentions raised against the 
decision | “of the J fudge : after 
rehearing, © te 

' NOW, THEREF ORE, by rite 


of the authority delegated to the 


Board of Indian: Appeals by the 
Secretary of the Interior, 43 CF R 
4.1, the Judge’s decision denying 
thie claim of Lucille Hall‘ for care 


in: the amount of $9,800-and the 
claim of Robert Hurly, Esquire, 


for © attomney’s Ss oe 
| AFF IRMED: 
This ~ decision: is ‘final: for the 


7 Department, 


Bese is 


| Miroueut J. - Sans, Member, 


Tt. concur: 


A 


Dav Doane, Alternate Mt ember. | ie | 


"APPEAL: oF F He ANTRIM” 
CONSTRUCTION co. INC. 


TBOA-914-6-71. 
Dead Aone 20, 1 973 


-. DECISIONS OF THE’. DEPARTMENT OF THE. 


_ Actions of Parties—Contracts: 
struction and Operation: Changes and 
; Extras—Contracts: Disputes and Rem- 


INTERIOR [80 I:D. 


Contract No, 14-20-0150-946, Project 


Number LH 54-581, Santa Rosa School, | 
Santa Rosa, Arizona, Bureau of Indian 
Affairs. : | 


“Denied. 


ene Constructiax anil Operation: 
Actions. of Parties—Contracts: Con- 
struction and Operation : Drawings and 
Specifications—Contracts: Formation 
and Validity: Authority to Make. 
he Board deniés a’ construction’ con- — 
tractor’s claim for the cost of construct- 


ing a dike. which was not a contract. re- 
quirement. where it. finds : (i) that the 


dike was. constructed of excess ‘material: 
from a ‘sewage lagoon, excavation of 


which was.a contract requirement ;. (iy 
a reasonable construction of the contract 
would. permit the contracting officer. to 
direct the placement. of excess material 
fr om the lagoon at any place within one- 
half mile of the site and no part of the 


dike was in excess of one-half mile from 


the site; (iii) construction of the dike 
was not ordered or approved by anyone 
having authority to commit the Govern- 
ment; and (iv) the contractor failed to 
protest to the contracting: officer | when 
the alleged extra ‘work was performed. 


Contr acts: Construction and Operation: 
Con- 


edies :. Burden, of Proof... 


A“ coitractot’s claim’ for ‘the’ aie ré- 
pairing a‘ lagoon’ ‘which was allegedly 


| damaged because a dike not required by 


the ‘Contract channeled floodwaters from 
a ‘rainstorm ‘into ‘the lagoon® ‘was denied 
wliere’ the ‘evidence ‘did ‘not establish 
Government responsibility for ‘the -exist- 
ence of the dike, a ‘portion of the damage 
was attributable to an open sewer ‘trench 
which ® was the contractor’s responsibility 
and the evidence did not ‘establish. that 
the dike was a principal causative factor 
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| Aprit #0, 1 3 


in’ flood: danas te the: Aeoui ‘Unider: ‘the 
Permits: and, Responsibilities. clause . (Ar 
ticle 12 of Standard. Form 23-A, S une 


1964 Edition), ‘the contractor is respon= 


sible for the work: ‘until completion, and 
final: acceptance, | pei Ue REE Baa y 


APPEARANCES: ‘@andiites ri Telinéon: 


Attormey At Law; J ohnson & Stanton, | 


San Francisco, California for the Ap- 
pellant; Barty K. Berkson, Department 
Counsel, Aliugnenditey New baer for 
the Government. | ee cen 


“OPINION BY. MR. NISSEN 
INTERIOR BOARD: OF. - 
CONTRACT APPEALS ~ 


. On. September 2b, 1967, K. E. ‘An: 
trim Construction Company, Inc., 
contracted. with the ‘Bureau of In- 


dian Affairs. to construet the Santa | 


Rosa, School and - related. facilities 
at. Santa: Rosa, Arizona.’ The con- 
tract amount, as adj usted by. change 
orders, was  $2,176,979.18,? 
contractor. substantially completed 
the: project. on. November 15, 1968, 


and final acceptance was given _ 


the Government, effective J une. 

1969.2 ners ro 7 

The construction, ve a “sewage 
lagoon was a. required part of the 
project work. The appellant’s two 
claims. are based on. alleged extra 
work in connection with the sewage 





1We have previously. dismissed as beyond 
our. jurisdiction certain: of. the contractor’s 
claims under this contract: F. H. Antrim Con-. 
struction Co., Ine., IBCA-—882-12-70 (July 28, 
 - £971), 78 I.D. 265; 71-2 BCA par.:8983, 
- 2#indings of Fact: and. Decision,. 
May 21, 1971, p..4:;. The contract included 


Standard Form 23—A (June 1964. Edition) with 


modifications. not pertinent here. 
' 8 Letter of February: 24, 1970, Appeal File, 


Hxhibit 6: References.. are to: the fcr ile file - 


-- unless otherwise noted. - 


The | 


dated ° 


| lagen. “Although. tis claims. a arise | 


from. events. occurring ‘in J anuary 
and. July. of. 1968,. they .were..first 
submitted: to-the eontracting officer | 
by letter dated November 1%, 197 0.4 
The first-claim. is. in the: amount. of 


($17,479. Specifically appellant. al- 


leges that it was required by the 


-Government’s project: inspector to 


deposit, waste materials exacavated 
from. the sewage lagoon along the 
northern property, line of the. proj- 
ect and there construct. a, dike not. 
called for by. the specifications.* The 
second. claim. states.j in effect that the 


| dike 80 constructed, channeled flood- 


waters from a rainstorm into. the 
lagoon and that appellant. incurred 


costs totaling $35, 501 in “removing 


mud, reshaping and compacting. ies 
The Contracting Officer denied 


| the first claim, finding that the work 


was: within. fhe terms of the contract 
and that the - dike. was . not con- 
structed at the divectin of the Gov- 


‘Exhibit 11. ‘There i is, To. explanation in the 
record for the delay : ‘in submitting the claims. 
_ Complaint, dated June 21,1971, Although 
the claim as: stated. in the complaint is limited 
to construction of the dike, it is. clear that 


-eosts claimed ($17 479) include. costs of mov- 


ing material from the lagoon to the. area at 
the drainage ‘diteh in the. northwest corner 
of. the project site (claim letter of. Novem- 

ber 17, 1970, note. 4 .supr a). The letter. states — 
at page 3.: “Approximately 12,000 cubie yards 
of excavated, material was. [sie]. placed in the 
dike and the area at the. drainage ditch.” The 


~ sum claimed was computed on this yardage. 


¢ Complaint, dated June 21, 1971: Appellant 
also alleged that necessary repairs. to the 
lagoon were used as an excuse to. delay final 
acceptance of the project and. that the cost of 
these delays (at least two months); should be 


paid. as part of the claim (claim letter of 


November 17,. 1970. (note 4, supra) ). This 
contention has. been. abandoned since it. was 
not mentioned at the hearing: or in appel- 
lant’s post. hearing | brief, which. is, labeled 


“Opening Brief. fu 


PR? DECISIONS ‘OF “THE-- 


ernment. 7 


and: concluded: that: the: ‘damage''oc- 
ciirred: sbecatise-” 
failed to: take measure [sic] to ‘pro- 
tect the’ completed: work.” $4 ae 


| anil the seeond élaim, 


af Yo 


? LE witra Dike Claim. 
“the Faia iéed dike® is vopelibatal 


by: ated pencil Jine marked on Sheet 


No:"1, of 16, ‘Drawing: ‘No. SP~365 
(App s. Exh. 1), hereinafter “Key 
Sheet,” 7 "by. Mr. Antrim’ and labeled 
| ‘by hina “Diversion Dike” (anes 32- 
34). "The dike éxtended from : a, point 
near’ the southwest corner of the 


“the” “contractor 


DEPARTMENT 


He. characterized ae 
‘Storin’ ‘damage: asian’ “Act. of: God”. 


OF THE. INTERIOR | [80 Dae 


‘the north property line near to & 


point in'the northwest: corner of the 
project ‘site identified: on: the’ Key 


Sheet as. Property Corner —1:1° Mr. 


Antrim testified. that the dike was 
approximately 2,000. feet. long; an 
average of. 20. feet wide,-and: 3 feet 
high (Tr, 33,.34, 46). He: estimated 
that from-5 000 to 6,000. cubic yards 7 


| of. earth excavated: from. the. sewage 


lagoon. were placed in the: dike, (see 
note 5, supra). The Key Sheet, indi- . 


cates hat the fence referred to 


sewage lagoon in’ a northwesterly 7 


sredtion! parallel t to: a fence 2 along: 


z Findings and Decision, page. 27. He relied 
upon . provisions | of -the specification. -which 
appear to give ‘the Government an option of 
having the. material disposed of: anywhere 
within one-half mile of the. site (Findings, 
page 18). Repetotes: 2 of the specifications is en- 


entitied narthwok For Utilities” ‘and: Para-. 


graph 4 of Section C is entitled “Borrow.’ ie he 
. paragraph 2C.4.¢, provides: a 

: “Disposat: Excess material -pioduced: by 
grading and excavation and not usable | nor 
- needed in the filling or backfilling © ‘shail be 
disposed of in‘the nearby vicinity (within 
mile of the site) as directed.” . 


Paragraph. 6 of Section C: (Barthwork For 


Utilities) is: entitled ‘“Barthwork For La- 
goons. ” Subparagraph 2C.6:b. provides in part: 

6g ae Excess cut material, if: any, shall be 
disposed ‘of by using the material for flatten- 
ing the outside slopes of the pond’ dikes, and 
increasing “the ‘height’ of the lap dikes or -as 
directed by the Contracting Officer: ee nied 


“8 Although the Government objected to this: 


terminology (Tr. 39, 40), we will: refer to 
the. structure as a dike since the parties used 
- this” term ‘ throughout the hearing. The Gov- 
ernment’ disputing - that the structure was a 
dike, or functioned as one, refers to it as the 
“unreal dike” (Closing Brief, p. 1). 

“Opp, 41) “Mr. Antrim: Yocated the eastern por-. 
tion of: the dike by a red arrow and circle on 
‘Sheet No. 4 of 7, Drawing: No. Y-947  AADD's 
Exh. 2). 


above is 1;630:feet long.and the.dike 
extended an indeterminaté:humber ~ 


(of feet eastward beyond ‘the:corner - 
post (Property Corner -3) where 


the fence extended in a -northeast- 


erly direction. 


The sewage agooi is is composed of 


‘two cells (Cell No. 1 and Cell No. 


2), Cell No. 2 being immediately to 
the north of Cell No. 1. The lagoon 


area Was approximately 660 feet by 
380 feet. The principal portion of © 


tlie unexcavated lagoon area was at 
elevations 1817 and 1818 while a 
portion was at elevation 1819 
(App’s Exh. 2). The contract re- 


| quired that.the cells be excavated. to 


an elevation of 1805.50.+# 
Although it appears: that ¢ excava- 


“9 Property. Corner 1 is ep peostingtely dS 


feet. (50 feet plus the width of the diversion 


ditch) from the corner of the project site 
which is identified as Property Corner —C, The 


- contract required: that the diversion ‘ditch be 


eight feet wide at the bottom from. Station 


4+00 north and ‘12 feet wide. at the bottom 


from: Station. 5++00 south. (Diversion: Ditch 
Plan & Profile, Sheet No, 11 of :16,-Hxh. B). 
 1-These' figures ‘would: indicate . total .exca- 
vation: in excess of :100,000 cubic yards. How- 
ever, it appears ‘that actual. excavation. was 
substantially. less since the: lagoon. banks. 
sloped inward and there were benches which _ 


indicate:that the entire.lagoon area. was not 


excavated to the depth. indicated. 9 2... — 
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Aprit 20, ae 


December 13,.:1967, the work was 
delayed by heavy: rains and. substan- 
tial...excavation was not,.:accom- 
plished. until, .the. last week i in De- 
cember of. 1967. (Tr. 198, 250)... Ex- 


cavated. material: from. the. lagoon. 


was hauled into the building area 
for fill and grading purposes: (‘Tr. 
112, 193, 256). After. the building 
area had: been brought: te approxi- 
mately finished grade, appellant’s 

construction. . ‘superintendent, Mr. 


Edward Oldham,. came to Mr. 


Ralph Williams, Government proj- 
ect -inspector, and inquired where 


excess. material, from the lagoon 


could ‘be placed. (Tr. 119,. 118, 198, 
261,262). Mr. Williams designated 


an: area.in.the northwest. corner of 


the project site along the east: bank 


of the diversion. ditch. between’ Sta- 


tion 0+00 and. Property Corner 


—1.". Mr. Oldham indicated: that 


‘“r * * they wanted to widen’ thé 
dike, on the Dele dike, the 
‘ditching dike: * ae (Tre 120). 


. 12Ty, 120, 130, 194, 195, 261-268. ‘Subpaee 
graph’ 2G.13. of the Bhectfcatoa ‘provides | as 
follows: . | 

“Diversion Diten and Dike: AL ‘diversion 
ditch and dike shall be constructed across the 
southern portion of the school site as shown 


on the drawings. The. transverse section shall: 


be!’ as shown under. Typical Section on Profile 


Sheet. The grading. excavation, . borrow, and — 


fill compaction shall conform to the same 
headings under Site Grading of this Division.’ 


- The heading ‘Site: Grading” is Section ‘D”? 


under Division 2, “Site: Work’’, of the specifi- 


cation and Paragraph 3. of Section D is en-. 


titled “Excavation and Borrow.” Subpara- 
graphs 2D:3.b. and ec. provide‘asifollows: © 


“be Utilization of Haecavated Materials. All 


suitable.material removed from the excavations: 
shall be. used, insofar as: practicable, in the 


formation of embankments, subgrades, slopes,’ 
and for such other purposes as: directed by the 
Contracting Officer. No excavated material: 


! a 


. tons foe as eee foorneniced. on. a Nate Mn Oldaar nor; Me, Wile 


liams could, recall. the date of this — 
conversation. which, appears to have — 
been. approximately, mid-January 
of 1968.12. While-Mr.. Antrim ‘testi- 
fied that. the diversion ditch was the 
“first thing put in on the job” and 
that the ditch was completed at the 
time of the rains. in July.:of. 1968 
(Tr. 91) the, ditch was not igi 


at this'time. .. 


. The.diversion. ditch. ee 10 wad 
19, supra) is not to be confused with 
the “diversion: dike.” The diversion’ 


ditch extended for approximately 


500 feet parallel. to the northwestern 
a or the’ 2 project. site and 





shall. be wasted. “without. the authorization, of 
the Contracting Officer. Material authorized to. 
be wasted shall be: ‘disposed: of as directed by 
the Contracting Officer, and in such manner.ag 
not to obstruct the flow. characteristics of any, 
stream or to impair the efficiency or appearance 
of any structure. No excavated. material shall 
be deposited at any time in a manner that may 
endanger a partly finished structure by direct 
pressure, by overloading banks contiguous to 
the operations, or that may be in any other. 
way detrimental to the completed work, © 

“e, Selection of Borrow Material. Borrow - 
material shall. be selected to meet the require- 
ments and conditions for the particular em- 
bankment.or backfill for which it is to-be used. 
Borrow material shall be obtained from 
sources selected by the Contractor, subject to: 
the approval of the. Contracting. Officer,: All 
necessary clearing, the grubbing of borrow pits, 
the ‘disposal and burning of the debris there- 
from, and satisfactory drainage of the: borrow 
pits, Shall | be considered as incidental opera- 
tions to the borrow excavation, and shall be 
performed by the Contractor at no additional. 
cost to the Government.’* 

3 Tyr, 131, 182; 196. Daily. ‘Construction Re- 


ports ..written..by Mr... Williams, not. all. of: 


which are in evidence, reflect that ‘material 


_ from the lagoon was being placed-at the’ build- 


ing areas as of January 5, 1968.(Tr.:256).. The — 
first Report which indicates any other disposi-’. 
tion of earth from the lagoons is that of Janu- 
ary ‘22, 1968, which states in part: “Execavat- 
ing” sewerage Lagoons. Wasting excess: dirt’ 
from lagoons on downstream. side: of ‘Diversion’ 
Ditch Dike.’ [sic] ((Exh.:7). ic er 
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then curved to the southeast (App’ s 


~ Exh. 1))'The total length: of the di- 


_ version © ditch: was” approximately 
4,126 feet, not ‘all of which was on 
the project. site. (App’ s'Eixh. 1). Its 
purpose was to intercept: water frorn 
the west and south and drain itaway 
from the site to the east and north 
(Tr. «171, 17 2). The: contract: re- 
quired that an embankment of com- 
pacted fill four feet wide at the top 
having a slope of 4:1 onthe side 
away from the ditch:be placed along 


thé downstream: (eastern. and north- 
ern) sides of the ditch (Diversion — 


Ditch Plan and -Profile,note 10, 
supra). The general slope of the 
project site was to the east (Tr. 26, 
151; Existing Site Plan,. Govt’s 
_ Exh. A). However, to the northwest 

of the project site was an area of 
lower elevation identified as a 
“wash” and the breakpoint as to 
whether the flow in the diversion 
ditch.was.to the north or the south 
was Station 0+00, which is approx- 


imately 230 feet to. the south of 


ET Peny. Corner ~1. 


. Williams testified that. ‘ae 
cae sed by appellant’s equipment 


in hauling earth from the lagoon 


to the east bank of the diversion 
ditch was along the north fence line © 


(Tr. 196, 197). He stated that at 


this time. (mid-January 1968) the 


diversion dike had not been con- 
structed. He asserted that Mr. Old- 


ham inquired as to whether it would 


be all right to place waste material 
along the north fence line.* He 


| 4He stated that the desert soil “powders 


up” where traveled by heavy equipment and 


“But in order to facilitate the moving of this | 
dirt to a waste area up in here, he. [Oldham] 


OF ‘THE: DEPARTMENT -OF . THE: INTERIOR 


[80 LD. 


testified that after he and Mr. Old- 
ham: * * * looked’ the aréa over and 


decided: that: it wouldn't ‘have’ any 
effect: on ‘anything, : we decided | it 
would: be all right to waste dirt in 


that area. 7a The! only condition 


placed: upon disposal of earth along 
the fence was that the material not 
be higher than the desert. vegetation 
which: was approximately: 18 to 36 


inches in height (Tr. 204, 264). Fhe 


dike, according. to Mr. ‘Williams, 


was constructed during the follow- 


ing week’ or ten days and was com- 


| pleted: by the end of Je anuary 1968 
(Tr. 205, 208, 209). | 


‘Mr. Oldham asi iveanaariity 


‘permission to build a dike or road 


(Tr. 118), However, he stated “Our 
only request was that we wanted « | 
place to put excess material which 
we had to get rid of” (Tr. 118). He 
admitted that he did not object to 
placing the. material on the dike 
because “* * * T-had to have some- 
place to put.the material” (Tr.135). — 
He testified that the dike had been | 
completed before they were. re- 


quested to place material along the 


diversion ditch (Tr. 130, 181). We 
find that the testimony of Mr. Wil- 
liams that the. dike . had not been 
constructed at the time appellant 
was placing earth excavated from 
the lagoon along the east. bank of 


wanted to just plate this area up in here to 
have something to run his equipment on, to 


Stay out of that dust.” (Tr. 197.) . 


% Tr, 199. When asked on cross examination 
what he meant by: “it wouldn’t effect (sic) 
anything,” he replied, “Well, the dike; the so- 
called dike along the fence at the north: prop- 
erty line was running in the same’ direction 
that the water would run, and it wouldn’t 
divert water from any. direction as se as [I 


could see.”’ ae 279.) 


280]: 


- “dhe Beason, “ditch : is: er ‘more 
credible. First, the. evidence. estab- 
lishes. that: the Gieans constructed 
during: the approximate: period 
January 21 through. January. 31, 
1968. (Tr. 79, 80, 85,-133, 205,206). 
The . Daily:. Construction: Report, 
dated. January. 22; 1968 (note 11, 
supra), indicates, that. earth from 
the lagoon, was being deposited on 
the downstream’ side: of the: diver- 
sion ditch as of that. date. Second, 
although’ Mr. Oldham. : acknowl- 
edged having ‘several conversations 
with Mr.‘ Williams concerning dis- 


- posal,of material from the lagoon, 


he could not recall the dates of these 


conversations: (ite 118, 120, . 130; | 


182). 


Mr. Anteim testified that: he’ first | 


ee aware that he had to build 


a-dike which was not shown on the 7 


plans’ approximately January - a1, 
1968, when he was informed by Mr. 
— Oldham that he : was “having to 
spend additional costs to get rid of 
excess dirt.” (Tr. 79.) He admitted 
that. he did nothing at that. point 


even though he was aware that the 
dike was not required by the con- 


tract. He was also aware of the fact 
that changes required the approval 
of the contracting officer.4* When 
asked as to what function the dike 
was to serve, he recalled that there 
2 18°Tr, 80. A letter’ from the Contracting 
Officer to the contractor, dated October 10, 


1967 (Govt’s Exh. D) outlines the authority 
of the project. inspector’ and. states, . inter 


alia, that the project inspector is not author-~ 


ized to ‘‘* * * issue any. directions which in 
any way affect the contract price or time, 


| - ghange any provision of the specifications. or 


draw ings, or Waive the. requirements thereof.”’ 
502-3143 
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was some ‘conversiition beta eat Mr. | 
Williams and one‘of his (Antrim’ 8) 

employees t to the effect that the dike 
was.to. protect the site. and the la- 
goon from: drainage from ~.the 
north." Mr. Antrim asserted ‘that 
he returned to the site on: Janu- 
ary 31, 1968, and stopped the opera- 


‘tion. (the. ‘building. of. the dike) 


which was about one- half as high as: 
the project.inspector wanted it (Tr. 
80; 99, 100, 104). Mr. Oldham ‘testi- 
fied that on or about January, 31, 
1968, he was directed by Mr. Antrim 
to place no more material on the 
dike (Tr. 119-121). In later testi- 
mony he asserted that the dike was 
completed as “it is now” as of Jan-_ 
uary 31, 1968, although “we could 
have dumped another 15.or 20,000 
yards on it” (Tr: 135). Mr. Wil- 
liams confirmed that the road 
(dike) was completed as of Janu- 
ary 31,1968 (Tr, 210). = 
A Daily Construction — a 
dated January 31, 1968, signed by 
~ Willams (Tr. 218; “Exh. oe 
ee the. following: | 


Note: Mr. Antrim, advised that he had 
not Deere on, mere the excess dirt 


17 Tr. 81-83. We consider this alleged pur- 
pose of the dike to be unlikely. Although Mr. 
Antrim indicated that the dike would pro- 
tect the site from off-site drainage to the 
north (Tr. 83, 89) we accept Mr. Oldham’s 
testimony that drainage north of the dike was 
to the north and east (Tr. 137). It therefore 


' appears that the dike would more readily have 


protected the Jagoon from off-site drainage 
from areas to the northwest had it extended 
along the fence-line: from Property Corner -2 
to Property Corner -3 (App’s Exh. 1) (shown 
as Property Corners -3 and -4 on Gov’t 
Exh, A). This purpose of the dike also seems 
inconsistent with appellant’s theory that the 
dike funneled: water into the HOOD: during 


- the heavy rains of July 20-22, 1968." 
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from the Lagoons [sie] for any sae dis: 
tanee,.: Since . Specifications, page D-2 
para. ‘B, states that: Excess exacavation 
material fr om Lagoons. will be disposed 
of in the immediate vicinity.” : ie 

Mr Antrim and the undersigned agreed 
to: waste the excess: material, approxi- 
mately 20,000 cu. yds,:in the Area’ [sic] 
just, South of the Lagoons and on. both 
sides ‘of. the. Lagoon Access. Road... [sie] 
This will be an area of about 200° x 500’ 
on both sides of the “Access Road and. will 
be about 2'-feet' [sie] deep. The Area’ [sic] 
after this. waste dirt has. been deposited 
will .be.shaped so. no interference with 
natural drainage. i in this area will accure, 
Isic] -_ 


"Mr. “Antrim ¢ denied entering | into 
any agreement with Mr. Williams 


to dispose of material excavated 


from the lagoon in an area 200 feet 
by 500 feet (Tr. 70). In fact, he 
denied dpealaug to Mr. Williams on 
January 31, 1968 (Tr. 71, 102, 302). 

Mr. Oldham testified that since Mr. 
Antrim had indicated that he did 
‘not want to move the material any 
great distance, he (Oldham) talked 
to Mr.. Williams and asked that a 
spot. nearer to the lagoon be desig- 
nated (Tr. 119,120). Mr. Williams 
insisted that he spoke to Mr. An- 
trim on January 31, 1968, concern- 
ing the disposal a material from 
the lagoon (Tr. 247, 266-268, 271, 

974), Since his eenany is con- 
‘sistent with a -contemporaneous 
memorandum, we.consider that Mr. 
Williams’ testimony in this respect 
is the more credible. However, we 


do not think We necessary’ ‘to resolve 7 
this conflicting testimony. ‘There j 1s 


no apne that after | anery 31, 


. 18 The specifications ae: ae: eintain this 
language. ‘Provisions relied upon’ are’. ‘those 
quoted previously (note 7, supra). ae 


DEPARTMENT . OF . THE: INTERIOR 


"1968, 
lagoon: was placed’ on either: side-of 


. [80;1..D, _ 
earth excavated from the 


the lagoon access ‘road: to. the ‘south 


and: southwest’ of the: lagoon: (Tr. 


103,°183,;:275;-App’s Exh: 1).:° 

Mr. Antrim admitted that the 
dike was used-as 4 haul road “*'*' * 
But after this: was built, we ‘did 
move some of this concrete: aggre- 
gate over this- diversion. dike, since 
it was there. *:* *? -(Tr.49:) How- 
ever, he asserted that. the dike was 
seldom used for such purpose’ since 
«*..-* our main haulroad was else- 
where.” (Tr. 4?) While this latter 
ann is supported by the record 
that base. course material 
: gravel) was hauled to the site from — 
a pit in-the-area to the northwest 
(Anegam Wash) over a road to the 
south of the diversion dike (Tr. 48; 
App’s. Exh. 1); we note'that.under 
questioning by the: hearing officer 
Mr. Antrim, referring to the dike, 
stated; “* * * In fact, I would say 
that it was necessary in that opera- | 
tion, almost, to have. a good. road 
down there. ” (Tr. 93.) Mr. Oldham 
confirmed that the dike was used as 
a haul road. on occasion but denied 

that it was a necessity. (Tr. 117)... 
_Appellant contends that the. con- 
tracting officer and the project in- . 
spector have misinterpreted the con- 
tract. Appellant. asserts that the 
provision relied upon by. the con- 
iracting officer (note 7, ‘supre)_is 
applicable to earthwork for utili- 
ties and. notéarthwork for the 


lagoon: (Tre 94, 955° Post Hearing © 


Brief, p. 14 et a ‘Under cross- 
examination, | “Mr: ‘Williams  ad- 


3 mitted that. it was Avery possible” 
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| ao 20, a 


tl that. ie had cid the provision of 
the. specifications. giving .the Gov- 


ernment the right to direct. disposal | 


of the material at any place within 
one-half mile of. the site (note ve 
supra) 3 in the conversation with Mr. 
Antrim on January, 31, 1968. (Tr. 


| AG, 269-272). In. other. testimony, 


| he. asserted that he had no knowl- 


t edge of any discussion with Mr. An- 


trim, as_ to which provision of the 

specification was controlling - (Tr. 

268, 275). At another point, he as- 

| serted that the provision: referred 

~ to could have been, used as a guide- 
line Ge 247). . 


Decision a 


~The constniceye diane doctrine 
os composed of two elements, the — 


change element and the order ele- 
ment.}*. We will. consider these ele- 
ments in the order indicated. | 

. The contract required that an em- 
banienent of compacted fill be 
placed along the downstream (east- 
| eg and northerly) side of the 


diversion ditch over its entire length 
(notes 10 and 12; supra). 'The record — 


does not reflect whether material ex- 
cavated in forming the ditch was 
sufficient to construct’ this embank- 
ment. Assuming: that. material ex- 
cavated from the ditch was insuffi- 
| cient to form the embankment, the 
contractor clearly had an obligation 
to obtain. sufficient borrow or other 
material to construct. the embank- 
ment to the lines and grades shown 


19 Fs industrial ReseareKs : Associates,.. Ine., 


DCAB No. WB-5 (June 12, 1988), 88-1 ‘BCA . 


par: F069 at 32, 685-686. 5 


| tracting Officer.” a 


on the. pune While ae contact | 
could. select. the sources. of borrow, 
such, sources, were subject: to. the ap- 
proval. of. the, contracting officer 
(Subparagraph | 2D.3.c.,. note, 12, 

supra). ‘We assume. that. the. con- 


tracting. officer would be. required : 


to act: reasonably i In: jerprcising, such | 


approval authority.?° , 


_ The evidence: ‘establishes ¢ that ap- 


pellant hauled earth excavated from 


the lagoon to. points along the east 
bank of the diversion, ditch-between 
Station 0+00 and Property. Corner 
1. It is. not clear. whether. this 
material was necessary to. complete 
the required. embankment: along the 
ditch to the lines and grades shown 
on the plans. We conclude that ap- 
pellant has not shown that this dis- 


position | of -earth excavated from 


the lagoon constituted a change i in 
the requirements of the contract. 
‘There is no dispute that construc- 
tion of the so-called “diversion 
dike” was not a requirement of the 


contract. There is also no dispute 


that appellant was obligated by the - . 
contract to excavate the floor of the 
lagoon. to an elevation of 1,805.50 


feet. The specification — (note ty 


supra) provides that excess material 
was to be used “* * * for flattening 
the outside. slopes of the pond dikes 
and j increasing the height of the lap 
dikes, Or as directed by the Con- 
a Italics sup- 
plied.) Once again we assume that | 
the © authority of the contracting 
officer to direct the disposition ofe ex- 


20 See Meva Corporation, IBCA-648-6-67 
(August 18,..1969),°76 ID; 205, 69-2 BCA _ 
par. 7838, footnote 80:and ‘accompanying text. 
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cess material would. have to Bes ex- 
ercised reasonably. Appellant 


argues: that’ ‘the provision of the 
specification (Subparagraph | 20 A.C. 
note 7, supra) providing that’ excess 
iustarial produced by ‘grading and 
excavation shall be disposed | of in 
the nearby vicinity (within 1% mile 
‘of the site) as directed is applicable 
to earthwork for utilities and not 
earthwork for the lagoon. The dif- 
ficulty with this contention is that 
| “Earthwork for Lagoons” i is: Para- 
graph 6 under Section C of ‘the 
specification which covers “Earth- 


work for Utilities. ” We conclude 


that the two. provisions of the 
specifications | are not so readily 


_ separable as appellant, would have | 


us believe. 


We assume that the specific pro- | 
vision applicable - to the lagoon is’ 
controlling. ‘However, application | 


of the rule that a specific provision 
will override a general provision is 
of little assistance here since the 


general provision. applicable to all 


earthwork for. utilities | which de- 


fines ‘nearby vicinity” as within 


one-half mile of the site is more 
specific than the “as directed by the 
Contracting Officer” language of 
the provision applicable to the la- 
goon. Whe have referred to testi- 
mony of Mr. ‘Williams to the effect 
that the one-half mile provision 
could have been used as a guideline. 
We consider this position to be 
sound since it is well settled that a 
contract. must be interpreted asa 


| whole a and the one-half mile pro- 





21 al- Gar Manufactur ing ‘Gone: v. ‘United g 


States, 169 Ct. Cl. 384 (1965). 
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vision would certainly be for con- 


sideration: in ‘determining whether | 
tlie contr acting officer ‘acted reason- 


| ably i in directing the disposition. of 
excess earth from the lagoon. No 
part. of the diversion dike was in 


excess of one-half mile from the la- 


goon and obviously was not in ex- 


cess of one- -half mile from the site. 


‘We conclude that although con- 
‘truction of the diversion dike was 
not a requir ‘emment of the contract, 


the contract expressly authorized — 
the contracting ‘officer to direct the 


- disposition | of excess earth exca- - 
‘vated from the lagoon and’ that 


appellant has not shown that this 
authority was exercised unreason- 
ably. It follows that appellant has — 
not shown that constr uction of the 
dike constituted a change in the re- 
quir ements of the contract. 
Assuming, arguendo, that work | 
above and beyond the requirements — 
of the contract was accomplished, 
we turn to the question of whether 
the evidence supports the. conclu- 


sion that this work. was accom- 
plished by an order emanating from 
one authorized to bind the Govern- 
‘ment, We find that the designation 


by Mr. Williams of the east bank of 
the diversion ditch in the northwest 
corner of the project site for the dis- 
position of excess material from the 
lagoon would constitute such an 
order provided he had authority to— 
issue it or the lack of authority was 
otherwise cured. The evidence as to 
whether an.order was issued to build 
the diversion dike is in conflict. Mr. 


_ Williams testified that Mr. Oldham 
asked permission to deposit the ex- 
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cess Ce along the north fence 
line in order to facilitate hauling 
the material to the east bank of the 


div ersion: ditch. Mr. Oldham denied | 
requesting authority: to build a road 7 


or dike, but admitted asking’ for 


areas ms be designated i in which to 


deposit the excess ‘material. Con- 


trary to the testimony of Mr. Old-. 


ham, we have found that the-diver- 
sion. dike was. not completed. at: the 


time the contractor was directed to. 


place. excess material excavated 


from the lagoon along the east’ bank 
of the diversion ditch: We consider 


Mr. Williams’ testimony to: be the 
more probable in that it would be 
logical for the contractor to have 
requested permission to place mate- 
rial along the north fence line as an 


aid to. hauling material to the em- — 


bankment.. However, for reasons 
hereinafter stated acceptance of the 


contractor’s version of how the dike - 


came to be built ‘would’ not alter. the 
result. | 


order must have been issued by or 
with the approval, of .one: having 
authority to do so.” The letter from 
the contracting officer. to ‘appellant, 


dated October 10, 1967,,outlined the 


authority of the project inspector 


and clearly placed'the contractor on 


notice that this official. did not have 


authority to make, changes to.the 


contract. Mr. Antrim admitted. that 


_he.-was aware of the .fact changes — 
text. Since’ even: under ‘appellant's. version of 


De the approval of the con- 


22 See PF ‘H. Antrim ‘Oonatiuction 00. os Tne. | 


(note: 1; supra), and cases cited. 


Lt is, of course, Saud aaatal that 
to. ate the ‘Government, -the 


tracting officer. Appellant attempts 


to, overcome this deficiency .in its 
proof by alleging that the contract- : 


ing. officer was aware that extra 
work was being. required 22 and cit-_ 
ing decisions holding that. work not 


: required by the contract which was 


accomplished. at. the direction or in- 
stigation of subordinate. officials 
with the knowledge or acquiescence 
of the. contracting officer or his.au- 


thorized representative constituted 


a constructive change. . We are 


| fully i in accord with the: cited prin- 


ciple and. have applied: it. ‘where the 
facts warranted? 

The contention that the spnEAe- 
ing officer was aware’ that. extra 
work was:being performed is based 


primarily on the Daily Construc- 


tion ‘Report of January 22, 1968, 
which states material excavated 
from the lagoon was being ‘placed 
along the east bank of the diversion 
ditch.2* For reasons previously 


_ stated, this did not constitute notice 
that work beyond the requirements 


of the contract was being per- 
formed. However, even. if it did 


“ee ‘Anions. others, Ww. Southard Genes, The. 


ASBCA: ‘Noe: 6821: | che 20," 4961); 61-2 
BCA par.. 3182. ae a 
2 Orndorf © ‘Construction ‘Company, cre iy 


IBCA=372° (October : 25; : 1967),. 4 LD. 305; 
67-2. BCA par... 6665 at 30; 924. Of, Franklin 


Wy Peters: anid’ Associates; ‘IBCA762-1-69 


(December :28, 1970),:77: LD. 218, :71-1.BCA: 


par. 8615 at 40,029.. 


a) Appellant also: relies on’ ‘the ‘Daily Con- 
struction. Report, dated January. 31,1968, the 
pertinent, portion - of which is quoted. in the 


the evidence, work on the dike was stopped 
on. January 31,. 1968, it is. difficult. to compre- 
hend how this ‘report . could. constitute. notice 
that extra work was being performed. 
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constitute such notice, the abeinls 


appellant seeks to apply i is not ap- 


plicable- ‘under the circumstances 
present here. The’ record ‘reflects. 


that the diversion dike was con- 
structed during the last week or ten 
days of January 1968. Mr. Antrim 
first learnied of the alleged require- 
inent for the dike on or about Janu- 
ary 21, 1968. He did nothing even 
though he was aware of the fact 
that changes required the contract- 
ing officer’s approval. Mr. Oldham 
did not protest the requirement to 
build the dike because he stated that 


he had to have some place to put the 
material. We have held that'a con-— 


- tractor’s: failure to. follow known 
and established: procedures for seek- 


ing: review of a: subordinate’s deci- 


sion or actions. allegedly requiring 
the .:performance of. extra , work 
wich failure precludes the Govern- 
- nent from exercising options which 
may have the effect.of. avoiding. the 
costs claimed i is a sufficient basis. for 
denial of. the claim.” We conclude 
| that. the cited Prinsiple; 1s applicable 
here. eee 


: For the reasons et forth: seco: 


we hold that appellant has failed 
to establish that work’ above and 
beyond. the requirements of the con- 


tract was performed and that even 


if-work not. required by the contract 


was performed, appellant has failed. - 
to establish: that. it. was ordered: or. 


approved by anyone having: author- 


ity to commit the’ Government. In 


addition, ‘appellant has. failed to: 


a John H. Moon &é Sous, tpA-61619-90° 


(July 31, 1972), 79 ‘LD. 465, T2-2 BCA par. 
9601. ~~ | a 
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— any reason for failing to pro- 


test to the contracting officer what it 
now alleges to be a requirement for 
extra work imposed by the project 


inspector. It follows that the extra 


dike claim must be and hereby | is 
denied, Le , 
—_— - Lagoon a . °° 


Replat alleges that as a ‘egal 
and consequence of the dike con- 
structed at the order of the Govern~ 
ment, floodwaters were channeled — 
into the lagoon: necessitating sub- 
stantial expenditures for the re- — 
moval of mud and in reshaping and 
compacting the lagoon dikes (Com-. 
plaint, pars. 11 and 12). Although 
the dike was not a requirement of 
the contract, excavation of the la~ 
goon and disposition of excess ma~ 
terial in a manner directed by the. 
contracting officer were contract re- 
quirements. We: have denied’ the 


extra: dike claim for the reason, 


among’ others, that appellant: had- 
not shown that work beyond the re-= 


- quirements of the contract had been. 


accomplished’ ‘or if accomplished, 


that. such work was ordered or‘ ap- 


proved by anyone having authority | 
to bind the ‘Government. Neverthe: — 
less, we will review the evidence to — 
ascertain the factual basis for this 


claim. 


~The vecbid: rafleets that an ina 
of ‘rain fell on the project site on 
J uly 90, 1968, and ‘that. an addi- 


tional one iach fell on July 22, 1968 — 


(Tr. 194; Daily Conetauion: Re- 
ports, dated July 20 and: 22, 1968, — 
Iexhs. 16. and Bue Mr. Willianis 


‘testified that the rain on J uly 20: fell 
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in 30 < or 40. auntie 28. The. Daily 
Constr uction: Report. for J uly 22, 
1968..(Hixh. 17), contains, the fol- 
lowing :. “Approximately one. .(1 ) 


inch of rain fell late today and: con- 


siderable damage. was done. to page 
course.in the streets.” . _ 


_ Mr. Oldham. testified that is was. 
inthe fire station. (Building, I-4) at 


the time,of the rain on July 20 and 
that he: could -see water flowing 
along the south side, of the diversion 
dike .and.into: the lagoon: (Tr. 124, 
125, 136). ‘He stated that; water was 
- going over. the dikes around the la- 
— goon. The water. caused. damage. to 
the. lagoon’ which. had to. be repaired 
before. the: work could. be accepted 
(Tr:.126; photos, Exh. 20). 

The fire station is approximately 
7 00. feet from the eastern. terminus 
of. the diversion. dike. (Tr... 136; 
App’ 's Exh..1). Mr. Williams. testi- 
fied that he. was in the fire: station 
| with. Mr. Oldham at, the time of, the 


rain of July 20,1968 (‘Tr. 234). He 


| stated. that the desert vegetation and 
the heavy rain obsettred the view, 
that he could not see the. diversion 
dike from the fire station and that 


he did not think it possible for any- rm 


one else to do’so ie 936-239). 


- The evidence i is ‘in conflict as. to: 
the ‘extent, ‘of site grading’ ‘which 
had been completed. at the time of 
these rains. “A: memorandum, dated 


August 7, 1968. (Exh, 18),-:;written 
: Mr. Williams states that: “sur: 


| 28 Tr, 235. In this respect, het may have con- 


fused the rain of, July 22, 19 68.. Writing on the 


reverse of a photo. taken. by. Mr.. Williams. on. 
July 22, 1968 (Exh. -19) ‘states, that approxi-. 
mately one inch of rain fell today. in. , about, 


40 | minutes. 


face ‘food ater 3 Tan into: ae: as 
goons’’ and: contains the following: 
If the site grading was even roughed 
out. per site grading plans very little. or 
no water could. ‘enter the streets. and no 
water could enter the lagoons. “The dam- 


age incur ‘red in streets and lagoons could 
have peen avoided if the e grading I had heen 


completed. 


Since: the ‘Daily Construction’ Re- 


port of J uly 22, 1968, quoted above, 


states that the. rain damaged the 

base. course, we have considerable | 
doubts as to the accuracy of this 
memorandum insofar as it implies 


that: damage to streets was caused 


by failure to. complete the grading. 
Mr. Antrim. testified that. “thie site 
grading was done, the curb and gut- 
ter was in and most of the, base 
course was down at the time of the 
rains in July of 1968 (Tr. 69). He 
asserted that the dikes or benches | 
around Cell No. 1 of the lagoon were — 
constructed according to ‘plan and 
denied’ that flooding of the lagoon 
was caused by failure to complete 
the work (Tr.'70, 71). “At the hear- 
ing, Mr. Willianis testified that site — 
prading in the immediate: vicinity | 
of ‘the Tiaecon: had not been: com- 
Boer as of July 20, 1968 (Tr. 223). 
» We dovnot consider it. necessary 
to resolve any controversy: as to the 


extent of completion of site grading 


on the project as'a whole, since it is 
undisputed: that. the. sewer trench 
was “open from. Manhole No, L-1 


northward for a distance of approx- 


imately 375 feet. (Tr, 223-225; App’s 
Exh. 2). Manhole ‘No. Lt" is lo- — 
cated. approximately 100. feet south 
of the southernmost portion of the 
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lagoon. Since the trench had not 


been closed, it is obvious that grad- 
ing around the lagoon had not been 
completed... | 

Mr. Oldham sistived re ows 
ing through the trench and into the 
lagoon at the time of the rains (Tr. 
143). Mr. Antrim admitted that the 
open sewer trench was. a. contrib- 


uting factor to floodwaters entering — 


the lagoon (Tr. 92, 105, 106). He 
: asserted that Whioe came over the 
top of the lagoon dikes (Tr. 88, 105, 
106, 303). However, he was not. at 
the sito at the time of the rains. and 


ths. diversion dike channeled water 
into the lagoons: was. based. on his | 


own logic. (Tr. 90). ‘When. asked 
how long the trench had been open, 
Mr. Antrim replied that it had been 
open for some time. He stated that 
this had been the subject, of a dis- 
pute with the plumbing — con- 
tractor. Oe wat 

Mr. “Williams testified that. the 
sewer trench had. been: open. for 
several weeks. at the. time: of the 
rains (Tr. 240). ‘However, he indi- 
eated that the water level.in the 
‘cells of the lagoon did. not ‘exceed. 
three feet end. stated. that: water 
coming into the see arouse? the 


“20D, “106. The lain oe of November 11, | 


1970: (note ‘4; supra) ‘states in part: 


“T told -Arguelles. ({Bureau: engineer ].. at the, : 


time that it was caused either by the dike or 
by the open sewer trench. Arguelles apparently 
discussed this: with Williams, “who took pic- 
tures and documented the episode | ey as to 
keep : himself blameless. 


“Since the sewer ‘enich tad Bien ‘open. ca 
- wunecessarily: long time, ‘I thought ° Thad an° 


action.:against the sewer ‘contractor. ee Hm 
The letter. states “that the litigation was 
resolved -in.favor of. the 


THE DEPARTMENT 


‘gewer ‘contractor: 
because of the testimony of Mr, Williams. 
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trench could not have damaged the 
lagoon above.the trench line (Tr. 
986, 287). The bulk of the damage 
was above the water line in the 
lagoon. (Tr. 294). He asserted that 
surface waters which ran into the 
lagoon came from off of the site to 
the west (see note 17, supra) and 
that erosion damage to the. lagoon 
was principally along the west bank 
(Tr. 988). Photos taken on J uly 22 
and August 7, 1968, confirm that 
erosion daimage’to the lagoon’ oc- 


curred-along the west bank (Exhs. 


19 & 20). ‘The: Board finds that ero- 
sion damage to the lagoon was 
caused ‘principally by water which 
overflowed the lagoon dikes.*° How- 
ever, we accept Mr. -Antrim’s admis- 
sions at the: hearing and i in the claim 


letter that the: open sewer trench 


was a contributing factor to lagoon 
damage. We note that the lagoon | 
damage claim is based in part. upon 
removal of earth washed into the 
lagoon and there can ‘be no doubt | 


that the’ open sewer trench was & 


substantial. factor in conducting 
material. into the lagoon. (Tr. 296). 

“Remaining: for consideration. is 
whether appellant has. established 
its contention that the diversion | 
dike had. the effect of. channeling 
water into the lagoon.. The evidence 


‘on ‘this issue. is. confused, and, con- 
tradictory. As. noted previously, th the 





a) Appéllant ‘ntrodicea” “photos: taken: ‘in 
April. of 1970 (App’s, Bxhs.. 4%, 8: and - 9), for 
the pur pose of showing that erosion along the 
west banks of the lagoon had occurred — since 
the job was ‘completed and rebutting the’ con- 
tention © that” failure - to. ‘complete’ the work 
caused ‘the damage. “We note’ that the weather 
conditions since the work “Was completed : are 


not shown. igo 
P 
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cone was ‘to the iortheat of the 
: buildings and the general slope of 
the site was.to the east. Mr. Walter 
Parks, a Bureau. engineer, testify- 
Ing ‘with. reference to contour lines 
on. the: Existing Site Plan: (‘Govt’s 
Exh. A), stated the water would 
flow perpendicular to the contours 
and that where the contour bends 
away from dike,.the water would 
flow away.from the dike (Tr. 169). 
He asserted that: the: water would 
- not be any deeper against ‘the dike 
than it would. be at points south of 
the dike, He was of the opinion'that 

_ the flow would be parallel and away 


fromthe dike-and.would.not affect 


the flow.:of..water along. the south 
side of. the dike. (Tr..167, 170): This 
is consistent, with Mr. Williams’ 


a opinion (note. 15, supra)... 


We have previously referred. to 
the fact that the break point. where 


- water flow to the north i in the diver- 


sion ditch was at Station 0+00 
which was about 230 feet to the 
south of Property Corner -1. ‘The 
‘Existing Site Plan would: appear to 


indicate. that the northwest’ corner. 


_ (Property -Corner. —-@) was the 


highest elevation on the site. How- 


ever, Mr. Parks. testified that it 

(Station 0+060)’'was a: high’ point 
and conceded that some water 
| drained. to the: north beyond. the 
| boundary - fence» (Tr. 172), Al- 
though this may have affected a 

small portion of the total site, there 
would appear tobe no room. for 
doubt that the diversion dike would 
intercept. some of such waters and 


- channel them. to: the: southeast, We 


have epi Mr. ‘Oldham’: S “testi: 

mony that the off-site drainage to 

the north. of the dike was to the 
north and east (note 17, supra). The ~ 
break point as'to where water flowed _ 


to the east-in this area is not shown. — 
The difficulty we have with Mr. 


Parks’ testimony is that the slope of _ 


the site was to the east.and the dike 
extended in a southeasterly: direc- 


tion; We conclude that-in addition - — 


to the water referred to above which 


would otherwise have drained tothe — 


north, ‘the dike did have the effect 
of: channeling water, which would - 
otherwise have flowed off of the site — 
beyond the north fence line to'the 
east, in a southeasterly direction. | 
Assuming that the diversion ditch 


served its ‘intended purpose and 


there 1 is no evidence that it: did: not, 
this water would be limited ‘to: that 
which ‘fell'on the site to the north 


‘and east ‘of: the ditch : (Tr. 108). | 


After reaching the eastern terminus 


‘of the’ dike, the natural flow ‘of the - 


water ‘would be to the northeast 


along the west bank of the lagoon. 


Jt would, of course, appear to be 
clear that: some water would. have 
lagoon banks 3 in the npucncs of the 
dike.’ This is’ consistent with ‘Mr. 
Williams’ testimony that. water 
which: overflowed :the lagoon: banks 
came ‘from off of the site to the west. 
We find. that the. dike was to the 
southwest of.the lagoon and could 
not have channeled floodwaters di- 
rectly into. the lagoon. We further 
find that although the dike did have 


a channeling and concentrating. ef: 
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fect as to on-site surface ee. 


from the south and west, the dike 
has not been shown to be a major 
factor in the concentration of water 


in the lagoon area and: resulting . 


damage to the lagoon. There is evi- 
dence, which we accept as accu- 
rate, that water was channeled into 
the: eon by. . tne neo ACCESS 
road.**) 

. Aiticle 19: of the General Provi- 
— sions (Permits and » Responsibili- 
ties) .provides in part that the con- 


tractor shall be :responsible. for all 


materials delivered and work. ‘per- 
formed. .intil completion. .and:: ac- 
| —ceptance of. the entire construction 

work. ae ot ee ee en 
- Decision 


“The ici establishes aad a 


pellant has. admitted that the open 
sewer trench was a factor in chan- 
neling floodwater into. the: lagoon. 
Whatever may be the responsibility 


for the open sewer trench as between 


appellant and its subcontractor, ' itis 


clear that as between appellant and - 


the Government. the open trench was 
appellant’s responsibility. . | 
While we:.have found thst. the 
dike had. a concentrating and chan- 
neling effect as to. on-site: surface 
waters, the merce ote not estab: 


~ st Mr. Williams testified ee ee “this! accéss 
road had. been: build up and this -water hit this 
and followed the line of least resistance right 
down this and into the open sewer trench 
and into.the lagoons.” (Tr.-235.)..Our only 
reservation as to this. testimony is that since 
we have found: that water: overflowed the 
lagoon. banks, itis likely that the sewer, trench 
was inadequate to'handle the flow. Mr. Wil- 
liams testified that “* * * this: trench: filled 
with -water and overspilled and here’s: where 
the ‘bulk of ‘the Gemase was done, | here.” fe ATs 
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lish” ‘that the dike was a major 
factor in the flood damage to:the la- 
goon. Even if our-finding in this re- 
spect had been otherwise, appellant 
has not shown that. construction. of 


the ‘dike -was ordered ‘or approved 
by.anyone having: authority to com- 


mit the Government. It follows that 
appellant. has: not established that 
construction of the dike was the re- | 
sponsibility. of the. Government. 


‘It is well settled that.a.contractor 
seeking to shift to the Government 


the risk of. ae placed upon it "by the 


/ 3 ,ep oe, 4 


imuist: prove. ee a perdcraics: of | 


thie’ evidence that the loss was ‘at: 


- tributable. to. fault OL: the Govern- 


ment, 32 The most that’ could’ be said 


here i is that the: dike had § some inde: 
‘terminate effect ‘in concentrating 
floodwaters in the lagoon, ared. ‘Ap- 


pellant has failed to demonstrate 
that, damage to the lagoon was at- 
tributable to. fault of the Govern- 


| ment.. 


Conclusion : Se . 
The appeal, is . denied in. its: ; 


| entirety. 


Srexcen T. Nise, M Leber. 
I concur: 


Wiinras, F, Gee o hadrmams: 


| “ESTATE OF NEOLA AGNES | 
_ GARDNER, LION SHOWS 


"Des Apri 26, 19783 


a 82 Steenderg Cnnetruction. Coane, IBCA 
No. ‘§20-10-65 (May 8, a) LD. 158, 
q 2-1 BCA: par. 9459; at 44, 027: 
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; oe from. Indge's S. denial. of. ‘appel- 
lant’s petition for reheating. 


“Affirmed, 


| 105.1 | Indian Probate: were 
tive Procedure: Applioabiity to Indian 
Probate — 


Judge must: conform. +6 tie audit cients | 


of. the. Administrative Procedure Act, 5 
U.S.C. —-§ 4 (1970) and. give adequate 
‘notice and afford interested Bary oppor- 
tunity to be heard. OE 


165.10 Indian Probate: - C i a i m 5 
Against Estate: Proof of Claim [oo 
When an: objection. is. ‘made to, and. evi- 


dence is. submitted challenging . ‘the 
validity of, a ereditor’s claim, the eréedi- 


tor he h and | 
tor must be present at the hearing . owing to the claimant a balance of $3,- 


866.65, now ‘past due and owing from the 


the burden is. on ‘the. eas ca to Prove his 
¢laim,. - a ae ee : . 
370. Oo Indian ‘Probate: | Rehearing: 
Generally | hss roy Naas 
A petition for ae based upon evi- 
dence which fails effectively to coutrovert 


the basis of. the initial decision in the 


matics will be disallowed. 


APPEARANCES: Bert W. Kronmiller, 
ae for Appellant. | 


_ OPINION BY MR. SABAGH 
INTERI OR BOARD OF | 
INDIAN APPEALS — . 


“This matter: comes. before: the 
Board on appeal from the Adminis- 
trative Law Judge’s denial. of ap- 
pellant’s. s petition: for: rehearing of 
his claim against the. estate of the 
decedent... : 

Neola». Agnes: ‘Gurined: Lion 
Shows died intestate on April 29, 
1971 1, at: the age of 56 years. Appel- 


lant filed... Bs: creditor’s, claim. on 


May 28; 197 i, in. ‘the ‘amoutb, . 
$3, 866. 65 accompanied by a promis- 


sory note and a statement of ac- 
count: The proof. of claim, among 
other things, states that: 


‘George T.. -Cooley . doing ‘bunisiess at. ‘ie 


town. or city’ of Lodge Grass, Montana, 
as _ George’s Food | Mart -* * * has 
charge of the books and aceounts of the 


‘said claimant and knows thé attached 
itemized. Statement of account: is a true 
‘and: correct statement of the: account of 
the. claimant for merchandise or services 
sold. or rendered to. the decedent: and | 
‘shows all charges and credits and ‘the 
dates, thereof; that ‘the prices” charged 
were the fair and reasonable prices there- 
fore at that time: that:after allowing all 


credits and set-offs, there is still due and 


decedent to the claimant. 


“No itemized statement. of Recount 


| of the claimant for merchandise or 
services sold or rendered to the 
‘decedent " 
claim. | 


Was included a: the — 


‘The ‘iBinidensy note in “the : sum 


| of. $9, 775.10 and payable. to George 
a Cooley with interest at.8 percent 
per annum. ‘was co- signed. by. the | 


decedent and her husband, oa ames 
Lion. Shows. ‘The statement of acc 


| count includes the principal amount 
of the note, $2, 775.10, with. interest 
to I May 26, 1971, of $1, 091. 5B, ag- 

 gregate amount of $8 866.65, _ 


Notice. of ‘Hearing, to Determine 


Heirs. or. Probate Will and: Notice 
to Creditors was mailed:-to all in- 
terested :parties:on October 15, 1971, 
cand Notice was posted at the Post 
Office, Lodge. Gz ASS; oes on 
the same date. =. 2 bpooo..s | 
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Appellant failed to appear at tthe 


hearing. The hearing was held pur- 
suant' to the notice on November 9, 
1971, at which time objection ave 
made to appellant's claim and testi- 
mony taken in substantiation of the 
objection. The defense against the 
claim ‘raised at the hearing was that 
seourity had been given and had 


been. . foreclosed - without . proper 


credit ; that. the note was paid. The 
oJ ndge: issued a decision and :order 


dated January 12, 1972, wherein he 


denied appellant’s. claim based on 


the promissory note. On. March. 8, 


1972, appellant. petitioned . for. re- 
hearing’ forthe following reasons: 
LL The claim: was for groceries, 


meat, and other food and ‘supplies 


Furnished by the petitioner and not 
for money loaned i In exchange. for 
certain artifacts pawned. with peti- 
tioner_ as testified to at the hearing. 
| 2, The artifacts were . -pawned 


‘eden! the petitioner for more than — | 
| lowing appellant’s petition for re- 


_ three years and had no exceptional 
value’ as manifested at the hearing. 


3B. ‘Testimony ° at the hearing 
failed to allude to the true nature of 7 


the claim, 4.é., for groceries and a 
plies furnished the’ decedent. 


“The - Judge. issued an “order on. 


March 99, 1972, disallowing the pe- 


tition for’ vehearing, wherein he 


found that: 


P x ee the pétitioner failed to. sustain 
the burden of proving his claim and that 
‘no. valid. reason’ ‘for the-failure' to appear 
at the hearing: has been presented. 

The appellant filed an appeal on 
May 18, 1972. Several grounds were 
offered in. support thereof, which 
are substantially as follows: 
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‘1. Creditor Bree was presented 


and properly filed which was denied 


for the failure of the appellant to 
personally appear and defend same 

at the original hearing. | 
9, Evidence exists in the form of | 


oral testimony and written docu- 
ments to verify the claim. ; 


8. Failure to appear was due to 


‘appellant’s unawareness of any ob- 
| jections to his claim, | 


4, Appellant’s business necessi- 


| tated his continuous. presence dur- 
ing working hours. 


5. He was never required | i‘ ‘be 


present to present similar | such | 
| clains j in 20 years as a busiriessman. 


6. Hearing. Examiner by: his or- 


der denying the petition for. rehear- 


ing has denied him an opportunity — 


of.-presenting: new. facts,. evidence — 


and information in the form:of oral 


ony relative to the claim. nee 


hater the: J de: orted: in disal- 


hearing. 7 

Pursuant’ 6 “donge“dstablishied 
pr inciples of: isi the Judge after 
proper notice, was required to afford 
a party. in. interest, an opportunity 
to be heard. 5 U. S. C. “§ 554, (1970). 


~The appellant: was “properly noti- 


‘fied that: his'claim would be consid- 

-ered at a hearing: tobe held on No- 
‘vember 9, 1971,'at 2-p.m., and: the 
Notice admonished him to be pres- 
‘ent in these: words: ap ge 


All persons having an interest’ in the 


estate of the above-named: decedent, and 
au oreditors having claims against, said 


estate, are hereby notified to be present 


‘at the hearing and furnish such evidence 
ag they desire. (Italics supplied.) 


2941. ESTATE. 
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April 26, 1973 


pos ell: “be granted 
where the original hearing did not 
conform with the standards of a full 
: opportunity to .be heard embodied 
in- the. Administrative. Procedure 
Act, but. not otherwise. Estate of 
Little . Poby. (Tobin) A-24519 
(February 14, 1947). - bi 

- Appellant - states. in. ie et 
that he was not present at the initial. 


hearing because he was not aware appeal chat: theorder’ denying’ His 


of any objections to “his” ‘claim 
against the decedent’s estate; “that 
his business: necessitated his. con- 
tinuous presence; and that in 20 
years as a businessman filing simi- 
_ lar such claims he had never been 
required to be present to present a 
— ereditor’s claim. | 

It may be said that the submis- 


sion of the Proof of Claim estab- 


lishes a prima facie right to recover 
which, in the absence of objections, 
would afford a basis for allowance 
of the claim. However, claimant had 


the burden of proof as to the claim 


and the person objecting thereto 
need only rebut the prima facie case 
- made, not disprove the case entirely. 
Controlier v. Lockwood, 193 F.2d 
169 (9th Cir. 1951); In re A.& G 


Knitting Mitts, 144. F.2d 125 (8d. 


Cir. 1944); In re George R. Bur- 
rows, Ine, 156 F.2d 640 (2d. Cir. 


1946) 5 In re Varney, 22, Fad ad 


(6th Cir. 1927). 
‘Where an interested party rebuis 
_ the prima facie case made by the 


Claimant, the Divertncnt: has « con- 


sistently held that: 


Lola or [A] duly filed. proof of claim 
against the estate of a deceased Indian 


ih. 


‘may, establish a. “prima. facie right to 


récovery in the claimant, but where. ‘the 
only evidence thereafter submitted to the 
Examiner in Végard to! the claim directly 
challenges: the claim’s. validity, claimant 


Must. then. go. forward. with, evidence to 


discharge his burden of proving the claim 


and winless such burden is sustained the 
claim: cannot be. allowed. “(italies sup- 


plied.) -: Estate ‘of Louise. Sandervitle 


Berrychild Croft, LA-1288, May 16, 1966.: 
“The appellant ‘maintains’ in his 


petition for rehearing ‘was err one- 


ously “issued though ‘the’ petition — 


alleged that new ‘facts, evidence and’ 


ae format on in the ne of oral 


testimony and written documents 
would be presented. The nature of | 


_ the written documents or the oral _ 


testimony was not disclosed. How- 
ever, the original petition for re- 
hearing abet to “original tickets 
or invoices * * *inthe © possession of 


your otal hae 


New evidence is evidence that was 
not available to the appellant at the . 


time of the hearing (November 9, 
1971) and subsequent thereto be- 


came available. Obviously this is 


not the case here. The evidence and - 
information that he now wishes to 


submit were peculiarly within the 


knowledge of the appellant at the 


time of the hearing and could have 
been presented had he been present 


_at the hearing. It is not new. 


_ We cannot agree with the appel- 


lant and conclude that the Judge 
did not err in denying the peauon 


for rehearing. 

To recapitulate, the appellant was 
properly notified and afforded an 
opportunity to be heard. He chose — 
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not to. Objection was made and evi-, 

dence was submitted concerning the 
validity of appellant’s claim. The 
appellant was not present. to. de- 


fend his claim. In: other words, the 
appellant‘sat on his rights. He sat 


silent and took the chance of a fa- 
vorable decision ¢ on ‘the record made. | 
He should not now be permitted to. 


reopen. the case for the introduction 
of evidence long available and sus- 


ceptible of production at the orig: 


inal hearing. . 


We find no merit, ae any 6f the. 


contentions raised. against the deci- 


oF THE DEPARTMENT OF THE 


INTERIOR ~— [80 LD. 


sion aha order of the Judge deny- 7 


ing the petition. for rehearing. 


‘NOW THEREFORE, by virtue | 
of the authority delegated to the 
Board of Indian“ Appeals by the 
Secretary of the Interior, 43 CFR 
4.1, the appeal is DISMISSED, and 
the order of J: anuary 12, 1972, deny- 
ing the claim of George dhs Cooley 
stands unchanged. This decision is 


| final for the Department. 


-Mironen J. Sanson, M ember. 


| I CONCUR: 


ree J. McKex, Chairman. 
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=. APPEAL OF IVERSON CONSTRUC- 
TION COMPANY A/R/A TCONCO) 


‘ “TBCA-981- 73 


Ape May 1, 1973 


Gaieract No. “14-06-D-7 193, Speciti- 


cations No. DC-6898, Tower Footings 


for Upgrading, Section of Malin- 
Round Mountain 500-kv Transmis- 
sion. Line, Pacific. Northwest-Pacific 
Southwest Intertie, Bureau of. Recla- 
mation. | 7 


| Denied ee Naas 
Rules of Practice: ‘Appeals: Gener- 

- ally—Rules of Practice: Evidence— 
Rules of Practice: Witnesses — 


_A contractor’s application to take deposi- - 


tions of retired Bureau employees and of 
a newspaper reporter will be denied, 


since such prospective witnesses are not - 


under the control of the Government and 
the Board hag nO Esmee over third 
parties. : 


Rules of Panera Appeals: 


- Rules of Practice: ‘Witnesses _ 


A contractor who fails to take savantape 
of Government offers to examine certain 
information relative to its claims. is not 


entitled to have its application to take the 
depositions of Government employees for 


purposes of discovery granted, as the 
-  eontractor has not shown good cause as 
required by the Board’s rule governing | 


discovery (438 OFR 4.115). 


APPHARANCES: Wade> A. Hover. 


ttorney at Law, San Jose, California, 


for the appellant ; William A. Perry, — 


Department Counsel, Denver, 


Colo- 
_ rado, for the Government. | - 4 


(508-212—73 — 


Gener- 
ally—Rules of Practice: Evidence—-. 


IN TERI OR B OARD OF 
WC ON LERACT APPEALS ~ 


- ORDER 


This appeal stems from a contract 


for the upgrading of a section of | 
transmission line at an estimated _ 
price of $258,700, and consists of — . 


two claims. The first claim, in ‘the 


amount of $80,304.95, arose out ofan. 
alleged acceleration in performance 
ordered by the Government. The: — 

second claim 3 is in the sum of $8,476 - 
is for additional — “conerete ee 


and 
required. ia 
The appellant has ee an. Toh 


| plication under Sec. 4.115 of the — 
“Board’s rules to:take oral deposi-. fae 
tions of William C. Hart, John’ R. 


Merlino, John Chiolero, Donald i . 


Hildebrandt, and William Boyett 
(or “Bouett”), who are allegedly” —_ 
employed by the Bureau of Recla- 
mation, and of Dennis Smith, who 
is identified as an employee of a -— 


newspaper in Burney, California. 


As specified in the application, the. — 
deposition of Mr. Smith, if allowed, 


is intended for use as evidence: and 


the purpose of the other copes ae 


is discovery. ‘ | 
— In its application, ‘appellant as- 


serts that Messrs. Hart, Merlino, ae 
Chiolero, Hildebrandt. and Boyett: 


are Bureau employees and inspec- 
tors who had control and authority - 


to issue orders on the job and that. 


each actively participated in giving — 


such orders, They are said to have: - 


“personal knowledge of the progress : 
of the work and orders of Buper- - 
visors, etc.” Move 


- 80 LD. Nos. 5&6 i “ 


“The. appellant. also. alleges ‘hat ‘ee 


- : these persons were all identified in 
re Government records and their acts 


. and conduct are well known to the 
~ Government but not to” the contrac- 
tor. Appellant states that. they have 


been interviewed by the Govern- 


ment but. not by it. Appellant be- 
_ lieves that “some, or all * * * have 
. made written and oral statements , 


; ‘ which’? it “believes will be helpful 
- to proof of its case.” 


- Finally, the belief ; is expressed by 


the appellant that the passage of 


; “time is prejudicial to its case, that 
details. may be forgotten, that “some 
are retired, and that as time passes 


~ others may become unavailable.” It 


. is said that if they are produced 


- for oral depositions, the “costs of 


_ transporting [the] witnesses at 

[the] time of hearing will be cut | 
- considerably. Bg | 
Appellant seeks to take Mr. 


. ‘Smith's deposition in the belief that 


he has “research data available that 
- will further | prove” 
7 which i 
and proper presentation of its case 
RR | 


‘its’ appeal 
“needs * * * for the fair 


3 : - The Government opposes the ap- 
; - plication for several reasons. First, 
. it contends that there has been a 


. showing of good cause made as re- | 


~~ quired by Sec. 4.115 of the Board’s 
. rules: Second, the motion is said to 
be premature in that the Govern- 


ment intended to cooperate in dis- 
without a 


- covery proceedings — 
_ formal request to the Board. Ac- 


cording to Department Counsel, the 


- Government first anticipated ex- 
. changing all unprivileged. docu- 
ments with the appellant, which has 
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not eae Te Fe Gdeuten ca ates 
view the extent, if any, of exainina- 
tion by deposition cannot be deter-. 


mined in advance of inspection. of 


the documents. Finally, the Govern- 


ment objects to the application on 
the ground that the appellant has 
failed to specify with particularity — 


the scope of the respective examina- 


tions to be conducted. : 
‘For the reasons hereinafter sek | 


— forth, the application in its entirety 


is denied without prejudice to re- - | 


newal. Messrs. Chiolero and Boyett 


are retired and no longer employed 
by the Bureau of Reclamation, ac- 
cording to Department Counsel. Mr:. 
Smith has not been employed by the 


Bureau. As such they are third 


parties over whom the Board has — 
no jurisdiction.t In the absence of a ~ 
showing that the Government has 
control over Messrs. Chiolero, Boy- 


ett, or Smith, the application as to. _ 


them is denied Upso facto 


For other reasons, the application 4 . 


is denied: as to Messrs. Hart, Mer- 


lino and Hildebrandt. In the first 


place, as we recently observed, the 
granting of applications to take 


_ depositions is discretionary with the. 


Board. Even if good cause: is. 


1 Blackhawk Heating & Plumbing Co., Inc.,. 
& Donovan Construction Company, VACAB. 


_ No. 744 (September 23, 1968), 68-2 BCA par. 
7252 ; 


Unicon Management Corporation. 
VACAB Nos. 470 and 515 (August 12, 1968), - 


68-2 BCA par. 7180. 
27d. In addition, Mr. Smith’s relationship to. 


this case appears remote at best. But even if it - 
can be shown that his testimony has relevance, 
an application for the taking of a deposition | 


_for use as -evidence will not ordinarily he. 
permitted unless the deponent will be unavail-. 


able for the hearing. Carl. W. Olson & Sons Co.,. 
IBCA-930-9-71 (April 18, 1973), 73- 1 BCA_ 


par. —~. 
8 Carl W. Olson cE nie note 2, supra, 


7 
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ast shown, as. ‘required under Sec. 4.115, 


. deposition will not be ones ; 


should it appear that the appeal 
will not be expedited thereby. 
Tt has been said that the term 
“ood cause shown” in a rule regu- 
lating discovery is flexible and has 
no fixed or definite meaning ; each 
- application thereunder is to be eval- 
uated upon the circumstances ap- 
- pearmg from the pleadings and 


then determined by the sound dis- 


cretion of the adj udicatory body be- 
fore whom it is made.* 

Here the complaint is stated in 
broad, general terms. The claims do 
_ not appear unusual in complexity or 
magnitude. The appellant has not 
particularized in its application the 
nature of the inquiries it intends to 


make, The purpose to be served by ~ 
the taking of the depositions is by 


no means clear. The Government, 
on the other hand, has offered to 
rake available to the appellant all 


-unprivileged documents relating to 


the appeal. Under the ‘cireum- 
stances it does not appear that the 


47d. Of. National Construction Company, 
VACAB No. 775 (January 24, 1969), 69-1 
BCA par. 7475, in which the Board held: 
‘Where a discovery motion or application does 
not assert or show good: cause for the @is- 
covery, and. the record as it. stands at the 
time of consideration of the motion or applica- 
tion. does not either disclose such good cause, 
or that an order upon the opposing party to 
produce the information er documents sought 
would serve the general purposes of pre-trial 
discovery procedures to limit. the issues to 
be tried, to lead to stipulation as to matters of 
fact, to preclude surprise at the hearing, or 


otherwise contribute to a just and equitable 


disposition of the appeal: without undue delay, 
the Board will not issue such an order.” 


 § Tholander v. Tholander, 111 A.2d 643, 644. 


(N. J. Super. 1955). 


plication 
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application is. necessary or ae ; : 
priate at this stage. - 3 


Parties should avail ea ne ae 
of the opportunities open to them. _ 
through a voluntary exchange ofin- 
formation. Before coming to’ the . 
Board for formal relief, all such he, 
informal avenues should be’ ex- a 


hausted.® In this case the appellant - ; 


has not demonstrated. that the: in-. a 
formation it seeks to elicit is not. — 


available to it through | less. costly 2. 
and burdensome means than ‘the . 
taking of oral depositions. - ig he 

We hold that the appellant has - 


not shown good cause entitling it. to. 2 
the examinations requested. Theap-. - 
is. accordingly denied * 
without prejudice to renewal upon 


a demonstration of good cause 
therefor. | | oo 


Surman P. Kamps, Member. 


I concur: 


‘Wurm F. McGraw, hatin: : 


EL. CORD, DONALD £. ‘WHEELER, a, 
EDWARD D, NEUHOFF : 


10 IBLA 363 oe ie 
Decided Mat ay 9, i 1918 > 


Appeals from separate Bureau of paw | : 


Management decisions (ES 4582-° - 
4536, 6801, 4529) rejecting applica-. 


tions for cash redemption of forest 


-Heu selection rights, 


6 See Westitighouse- Electric Gorterenans : 


AEC BCA No. 68-2-70 (Apri 1, 1970), 70-1 = 
BCA par. 8214. neta 3 


a ad . 
“Asfirmed. 


eer Grant “Lands—Sorip: Gen- | 


ae erally 


: A release filed by a tant penne mutivoad 
- pursuant to. section 321(b) of the: Trans- 
portation Act: of 1940, 54 Stat. 954, ex- 
tinguishes the right of the railroad or 


its attorneys-in-fact to select lands or 
- receive. compensation — in lieu of lands. 


originally acquired by it under the Act 


sof July 27, 1866, in aid of construction’ 
of the railroad but. relinquished under 


_ ‘the Act of vans 4, 1897. 


| Scrip: Paym ant in Satisfaction 


os ‘Where a railroad’s forest lieu selection 
rights are extinguished by a release given 


to the United States, the rights (if any). 


7 01 a purchaser of the selection rights 
ae from the railroad are also pane | 


i “APPEARANCES: Edward D, Newhoff, 

: Esq., prose and for E, 1 Cord: 
_ ‘Thomas Trimble, Esq., of Jennings, 
— Strouss & Salmon, for Donald E. 
Wheeler: | | | 


“OPINION BY MR. RITVO 
INTERIOR BOARD OF 
LAND APPEALS | 


_ EB — coat Donsld E. Wheeler, 
and Edward D. 


rejecting 


lieu selection rights made pursuant 


to the Act of August 31, 1964, 43 


 -US.G. § 274 (1970), and the perti- 


- nent regulation 48 CFR 2012.1 et | 
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| Neuhoff seek re-. 
_. view of separate Bureau of Land 
' Management decisions -_ 
their respective applications for __ 
cash redemptions. of certain. forest 


| [80 TLD. 


seq. yeh docaun recited hak the. 
alleged rights derived through the 
Santa Fe Pacific Railway Company 
(hereafter Santa Fe), had been re- . 


leased and relinquished by Santa Fe 
and were not valid. The gravamen _ 
of the several appeals is substan-. 
tially similar. The appellants deny 


that their rights were extinguished 


by the release. They assert that they — 


hold valid subsisting scrip and that — 
they are entitled to satisfaction as 
provided by the Act of August 31, 9 _ 
1964, supra. The appeals, therefore, 


are gonsclidntad for the DEP of 
this decision. 
Appellants’ serip stems from the 


interaction of several statutes grant- 
ing lands or lieu rights to Santa Fe. 


Certain lands were patented to the 


railroad under the grant made by 


the Act of July 27, 1866, 14 Stat. 
999. They were reconveyed by the [ 
railroad to the United States pursu- — 


‘ant to the Forest Exchange Act of | | 


June 4, 1897, 30 Stat. 36, as 


I ‘The names of the applicants, their application 
numbers, the date of the Bureau of Land Management 


“e decision and the eEpea numbers are as follows: 


BE. L. Cord: - ee tae 8 
ES 4532. Berets October 16, Ib LA 71-92, 
ta 1070. 
. ES + 4583.. we ee 5 (a je IBLA 71-92. 
ES 4584...... December 14, IBLA te 
ate 1970. 
 ~BS 4534. _.._- May 26, 1971. IBLA 71-318, 
~ JES 4536._.__- January 8, IBLA 71-165.. 
| 1971. aa 5.6 
Donald E 
Wheeler: - - ; 
ES 6801......_December1, IBLA-71~134.. - 
Edward D. 1970, “4 
~ Neuhoff; - . 
“BS 4529.__.__November 2, ILBA 73-198. 


1972, 


ae 301] 
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aad by the Ag of : une 6, 1900, 7 
81 Stat. 614. These Acts provided 
for selection rights to public land 


_ by a patentee or a settler or owner 
of an unperfected bona. fide claim 
of land included. within the limits 
of a public forest reserve upon his 
relinquishing his claim or title to 
the tract to the United States. Al- 
though the 1897 and 1900 Acts were 


repealed by the Act of March 3, 


1905, 33 Stat. 1264, provision was 
made for the continuing recogni- 
_ tion of certain selection rights un- 


der the earlier Acts. Santa Fe sold. 


its selection rights in the early years 


of this century. Since exchange se- 


lection rights. were held to be per- 
sonal and. nonassignable, see George 


Santa Fe adopted a procedure utiliz- 


ing two powers of attorney. The 
first appointed an attorney-in- -fact 
to make a selection in the name of 


the railroad while the second aui- 
_ thorized him to convey the selected 


- lands to whomever he chose. This 
procedure has been. noted. Battle 
A-29146 — 


— Mountam- Company, . 
(January. 31, 1963), af?’'d Udall v. 
Battle Mountain, 385 F. 2d 90:(9th 
Cir. 1967), cert. denied, 390 U.S. 

957 (1968). The appellants hold 


separate appointments from Santa : 


Fe as attorneys-in-fact through 
mesne conveyances. 


The appellants. recorded their se- 


enon right documents pursuant to 


the Scrip Recordation Act of 1955, : 


— 6§ 69 Stat. 534, noted at 43, US. C. 


§ 274 (197 0), and the per tinent reg- 


ulations, 43 CFR Subparts 2610, 


2611. Proceeding under the Act ‘of 


August 81,1964, supra, which au-. _ 
thorizes any person who recorded a 
his claim properly to elect to receive — 
cash instead of land, the appellants 
chose to receive cash. The value of _ 
forest lieu selection rights i is$275.an 


acre, 43 CFR 2221.9-3 (1970)? 
As noted above, the Bureaw’s. de- 


cisions held. that the railroad, and, 
consequently, the claimants, lost all 
selection rights against the United - 
States when the railroad executed: _ 
-a release of certain. rights. to-rail- 
road grant. lands and indemnity — 
rights pursuant. to section 321(b) 


of the a reEsporinen Act of 1940, ae 


7 «supra. 
LL. Ramsey, 58 ID. 272 (1942), 


The Bureau fled upon sever ‘al. ee 


cases to support its conclusion. The 
first, Udall v. Battle Mc ountain, 
supra, held that. forest. lieu rights — 


were not assignable, at, least prior 2 
to the Acts of J uly 6, 1960, M4 Stat, + 


334, and. of August 8, 1964, supr i 
and cwhen. the United. States. recon: 
veyed to the railroad the land. upon ie 


whee the forest lieu tights were. 


: lection ache was s extinguished. Con: ae 
sequently, the United States did. not" | 
have t to recognize any rights 3 in the — 
assignee even though he had Te 


corded . his rights under the 1955 ae 
Act, ek prior. to the TpOORYOY: 7 


“aUnder the Act of August 31, 1964, as 
amended, the right to apply for Jand- or cash. 
expired on January 1, 1970, except for soldiers’... 


additional clainis, for which filing may be. made 


to and including December 31, 1974, 43. CFR - 


2612.4 (1972). Appellants filed their a . 


cations. pr to eae 1, resis 


Re. 


oes a 


oss a ance: : it ich conluded that j in. a 
tee other case, United States v. Santa 
ae Railroad and Donald E. 
“Wheeler, Civil No. 64-1430 (C. D. 

“* Cal. filed December 16, 1968). (here- 


% after Wheeler) , the court held that 


-.. the railroad’s release had wiped out 
ee the selection rights of its assignees. 
"The appellants assert that Battle 
7, M ountain is not controlling because — 
* there the United States reconveyed 
“the base lands 
- whereas here it still retains them. 
~~ Further they contend that Wheeler, 
.. while recognizing the holding in 
Battle M ountain, held only that a 
. . patent issued to the assignee rather 
.. than the railroad in violation of the 
 Departinent’s: regulations will. be 
canceled. It did not, they say, rule 


to the railroad 


2 on the effect of the railroad release 


a vis-a-vis forest lieu rights. 
Battle MU ountain nor 
ut Wheeler reaches’ the. issue upon. 
~+ which these appeals hinge. Never- 
___ theless, the Bureaw’s conclusion that 
__ the release put an end to the forest. 

_ lieu selection rights of Santa Fe or 


“Neither 


7 : _ its attorneys-in-fact is correct. 
*.. To see why, we turn to section 391, 


a Part II, Title III of the ‘Transpor- 
*- tation. ‘Act of 1940, 49 U.S.C. § 65 
a (1970). Section. 321 (a) made con- 
-- cessions to the railroads which au- 
_. thorized increased rates and other 
ae transportation — 
. United States. To quality for the 
new rates, sec. 821 (b) required a 


charges to the 


> In. Lade v. Udall, 432 F.2a 254 (9th: Cir, 


1970) the Court followed Battle Mountain. 
(There the'facts were the same except that the _ 


land was conveyed after the rights were re- 


7 . corded and not before asin Battle. To the same 
- effect Richard M. Lade, 1 IBLA 189 (1970); 


pie ‘Richard M, Lade, 1 YBLA 192 (1970). 
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- “railroad t eB: execute. a res o. any. aa 
. Claim it might have “* * * against - 


the United States to lands, interests — 
in lands, compensation, or reim- — 
bursement on account of lands or 


interests in lands which have been 
‘granted, claimed to’ have been 


granted, or which it is claimed 
should have been granted to such _ 
carrier or any * * * predecessor in 


interest under any grant to such | 


carrier or such predecessor in inter- 


“est.” It further provided that 
“Nothing in his section shall be 


construed as requiring any such car- 
rier to reconvey to the United States 
lands which have been heretofore ; 


patented or certified to it.” 


On December 18, 1940, Santa = 


filed a release eran provided that 
| it: 


nae, relinquishes remises and uk 
claims to the United States of America | 


and all claims of whatever description to 


lands, interests therein, compensation or 
reimbursement therefor on. account of © 


lands or interests granted, claimed to— 


have ‘been granted, or elaimed should © 


‘have been granted by any act of the Con- 


gress to Santa Fe Pacific Railroad Com- 
pany or to any predecessor in interest in 
aid of the construction of any basin of | 
its railroad. 


The release stated that 1t dia ‘aGe | 


embrace — 


Ses e lands sold by the company to in- 
nocent purchasers for value prior to Sep- . 


- tember 18, 1940, lands embraced in selec- 


tions made by the company and approved - 


by the Secretary of the Interior prior to 
September 18, 1940, or lands which have 
_been patented or certified to the company | 


or any predecessor in interest in aid of 
the construction of its railroad.” 

The scope of the release was con- 
sidered in Arug v. Santa Fe Pacifie 


| (80 ED. fe: 


sions which. had denied Santa Fe’s 
application for certain indemnity 
_ rights.* In each case, but under sep- 
arate statutes, Santa Fe had relin- 


 quished, by deed to: the United | 


States, lands to which its right un- 
der a land grant had vested. The 
Court held: 


* * * The Salad urges | that re 


claims are not covered by, the Act or by 
the release. They, allegedly, - are not 


claims “on account of’ or “under any 
grant” of lands, but rest on contractual - 
_ exchanges of lands made under the Acts’ 


of 1874. and 1904, 18 Stat. 194; 38 Stat. 


556. These Acts largely represented a con- | 


gressional effort to settle conflicts among 
railroads, Government, and = settlers, 


which arose by reason of settlement by 
homesteaders on railroad-granted lands. 


after.the grants had been made. Both 
Acts provided that where settlers had so 
occupied railroad-granted lands, the rail- 
road could, upon relingquishment of its 
title to them, select. other lands in lieu 
of them. The procedure for selecting the 


lieu lands under the 1874 and 1904. Acts. 


was substantially identical to the origi- 
nal procedure provided by the Acts for 
selection of indemnity lands. Before the 
1940 Act respondent had, under the 1874 
and. 1904 Acts, relinquished title to the 
Government. to certain lands. previously 
granted. In August 1940, and subse- 


4 Santa Fe Pacific Railroad Company, 58 1.D. 
596 (1944): 


decisions ‘held that the release extinguished 
a Tailroad’s unexercised right to select in- 


demnity land, Atlantic and Pacific Raitroad 
Company, 58 I.D. 577 (1944); that the trans- 


feree of a railroad’s right to unselected in- 
demnity land: is not an innocent purchaser for 
value to whom a patent may be issued pursu- 
ant to the saving clause of sec. 321(b) of 
the Transportation Act, supra; Atlantic and 
Pactfic Roitroad Oompany, 58 I.D. 588 (1944) ; 
Ranta Fe. Pacific Railroad Senne: 58 LD. . 
591 (1944). 


Santa Fe Pacific Railroad Oom- . 
pany; 58 I.D, 601 (1944). Other departmental. 


grant.” 
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ear nbe a May 9, 1973. | a 
. gis 329 US. 591: ‘(a947),, ane 

reviewed two. departmental deci- 


: quently in Mar eli 1948, respondent flea ; 
applications with. the Secretary of the. — 
- Interior to select its lieu lands. After-the 

respondent signed the release, and be- ~- 
cause of it, the Secretary rejected the.’ — 
applications. The railroad then filed this -— 
suit in a Federal District Court for relief eee 
by injunction or by way of mandamus to” * 
require the Secretary and other Interior... 
' Department officials to pass on its appli-. 
cations without regard to the release. The , ~ , 
District Court dismissed the bill onthe. 
merits, holding that the statute and re- 
lease barred the claims. It read the 1940. 
Act as defining a congressional purpose 
“to wipe the slate clean of such claims by 
any railroad which enjoyed the benefits _ 


of the rate: concessions ‘made by the — 
Transportation Act * *.*” 87 F. Supp. 


984, 987. The United States Court of Ap-' 
peals for the District of Columbia. re- : 


versed, holding, as respondent urges in 

this Court, that the 1940 Act did not ap-° - 
ply to the type of claims involved here. 
80 U.S. App. D.C. 360, 153 F.2d 305. Im-: 


portance of the question decided caused : 


us to grant certiorari. i 
We agree with the District Gane We 


‘think, as it held, that the Secretary of 


the Interior’s construction of the 1940 Act 
was clearly right. Therefore, we do not — 
discuss the Government’s contention that, - 
since the Secretary’s construction was a 
reasonable one, it was an allowable exer- 
cise of his discretion which should not be 
set aside by injunction or relief in the: . 


nature of mandamus. See Santa Fe P. R.., - 


R. v. Work, 267 U.S. 511, 517; ef. Santa ~ 
Fe P. R. R. v. Lane, 244 U.S. 492. i“ 

The respondent argues the case here: . 
as though the 1940 Act applied only to. . 


claims for “lands under any grant.” The 


language is not so narrow. It also re-.. 


quired railroads to surrender claims. for 
“compensation, or reimbursement on ac- me. 
eount of lands or interests in lands which | 
have been granted, claimed to have been. | : 
granted, or which it is “claimed. should gilt 
have been granted * * * under . sany 
_(Italies supplied.) This lan- 
guage in itself indicates a purpose of’ 1% ls 
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Sts : pane to utilize every , term 
which could possibly be conceived to give 


. the required release a scope ‘so broad 
that it would put an end to future con- 


. troversies, administrative difficulties, and 
7 Claims growing out of land grants. Be- 
yond a doubt, the words “compensation” 


-. and “reimbursement” as ordinarily un- 


derstood would describe a payment. to 


railroads in money or in kind for the 


Surrender of lands previously acquired 
‘by. them “under a grant.” If they do not 
have. this meaning, their use in the Act 


would have been: hardly more than sur-. 


plusage. And when viewed in the con- 
text of the historical controversies and 
_ Claims under the. land grants, the -con- 
clusion that the 1940 Act covers claims 


a such ‘as respondent’s seems inescapable. | 
/ ‘The legislative history of the Act shows 
-. that Congress was familiar with these 


controversies. In 1929 it passed. an Act 
intended. to authorize and require judi- 
cial determination of land-grant claims of 


oe _ the ‘Northern Pacific Railroad in order 
finally and. completely to set them at 


. rest. 46 Stat. 41. The suit authorized by 
. that Act was tried in a Federal District 


~ Court and was pending in this Court 
when. the 1940 Act was passed. United 


States v. Northern Pac: Ry., 311 U.S. 317. 


_- Our decision-in it shows the complexity 
_ and-ramifications of the numerous ques- 
tions involved in land-grant controver- _ 


-sies. Reference to this case was made by 
Government officials in urging Congress 
_to include in the predecessors of the 1940 
Act a requirement that the railroad sur- 


render all claims arising out of. land 


grants as a prerequisite to any Govern- 
ment rate concessions.. Here, as in the 


1929 Act, which applied to the. claims | 


of only one railroad, we think Congress 
intended to bar any future claims by all 
accepting railroads which arose out of 
any or all of the land-grant. acts, inso- 
far as those claims arose. from originally 
granted, indemnity or lieu lands. All the 
_ Acts here involved, the Acts of 1866,, 1874, 
- 1904 and’ 1940, relate to a continuous 


stream of interrelated transactions and 


controversies, all basically stemming 
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from one: anne the: land seats We 


think Congress wrote finis to all these : 
claims for all railroads which ‘accepted . 


the’ Act by executing releases. Aes U. Ss. 
at 596-598. ) a 

To emphasize—the Court held fiat 
the release included a ‘payment to. 
the railroad in money or in kind for 


surrender of lands previously ac- 


quired by them under a grant.. In 
this case, as in those, the indemnity 
rights of the railroad were “pay- 
ments in kind” for the -surrender 
of lands previously acquired by it 
under a grant. So here, too, they 


fall within one release. 


Appellants seek to distinguish | 
these cases from Hrug. ‘They as-— 
sert that the release did not apply © 
to lands “patented” to Santa Fe, In ~ 
support they cite:Santa Fe. Pacific 
fi. BR. v. Cord, 482 P. 2d 508 (Ariz. | 
1971); cert. re 404 U.S. 912 — 
(1971). There Santa Fe had con- 
veyed land to the United States: pur- 
suant to the Act. of June 4, 1897, 
supra, and had sold powers of -at- 
torney based upon that reconvey- — 
ance. In 1955 and later, Santa Fe 


obtained quitclaim deeds from the 


United States for the base lands and 
conveyed them to the heirs of the 


original purchasers of the powers of 
attorney. Cord and Wheeler, who 


there, too, held the powers through 
mesne conveyances, filed suit, al- 
leging that Santa Fe had destroyed 
their selection rights, and asked 
damages. In holding for the plain- 


tiff, the Court rejected Santa Fe’s 


contention that its release had ter- 


-minated -the forest lieu selection. 
rights in 1941. The Arizona Court : 
held that Arug applied only. to 


(180 LD. a 
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longer “grant-lands.” — | 
This distinction is not persuasive. 


ee Arizona Court reasoned that 
“grant-lands” were lands to which | 
the railroads had an unperfected — 


right whereas patented lands’ were 
lands to which the railroads were 


perfected and ‘were thus no longer | 


“orant-lands.” 


The distinction between. Tone to 


which a railroad has a perfected or 


unperfected right does not depend. 


upon whether a patent has issued. 


A. railroad’s rights to land falling - 


within the place limits of the grant 
vest upon its filing of a map of de- 


finite location showing the route of — 
the road. Tarpey v. Uv adsen, 17 g 


US. 215, 298, 297 (1900). 


Thus the right of the railroad to. 
the land ‘within its place limits was _ 


vested and it could not be deprived 


of it without its. consent.® Santa Fe 
Pacific Railroad Company, 58 LD. 


596, 600 (1944). Accordingly, the 


diseneuon” between granted and 
, and 
| patented land is’ not substantive 
enough to hold that unsatisfied lieu “ 


vested, but not patented, 


or indemnity rights stemming from 
the former.are cut off by the release 


but, those arising from the latter 


are not. 


~The exception in the statute and 
release pertains to patented lands 


5 An apparent. exception. ‘is that a patent 
will not issue if land is found to be mineral in 


character at any time prior to the issuance - 


of a patent. Barden v. Northern Pacific R.R., 


154 US. 288. (1894): Southern Pacifie Com- 


pany, TI I.D. 224, 228 ae 
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a gianted?” ra mr fist to ign that 
had been patented, that once land 
had been patented they are no- 
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made pursuant to a grant, “which - 


were not reconveyed to the United. - 


‘States and which did not. serve as. : 


base for lieu or indemnity selec- — 
tion rights or any other form of | 
compensation or reimbursement,’ . 
then unsatisfied. = Tae 

We note that in Krug ie rail- - 


road’s right to the base lands was | 


conveyed to the United | States by - 
a deed, although no patent had. pre- 
viously issued. ‘Therefore,. we can-. 


not ascribe the same importance as 
the Arizona Court, to the fact, mat 
a patent had issued. 6. - 


@The District Court decision, Santa Fe. | 
Pacific R.R. v. Ickes, . ov F, Supp. . 984, 986, 


987.(D.C. 1944), which Krug affirmed, stated : ee 
'. “The issue therefore is whether the release. .. 
embraces, and thereby extinguishes, the right. © 


to select lands in lieu of relinquished lands . 
under the Acts of 1904 and 1874, / Supra, 
respectively. 


“The release embraces any and all claims of. ae 
whatever description to. lands and interests _ 
therein granted by any Act of Congress to. 


plaintiff or any predecessor in aid of the con: 
‘struction of any portion of its railroad. Plain-. 


tiff’s. right to select lieu lands is a. claim.” é 


to lands, » and this is not disputed, Plaintiff 
does contend, however, that it is not a claim: 


‘to lands granted by any Act of Congress in. . 


aid of. construction ; that is, that the Acts. of : | 
1904 and 1874, supra,-are not granting acts _ 


in aid of construction, and therefore that such 


claim is not included in the release. 


“The Act of 1866, supra, under which: eine 


tiff’s . predecessor acquired title to the lands - 
relinquished, is concededly a granting act in, = 
aid of construction. The Acts of 1904 and 1874, 


supra, are supplemental. to,-and in legal effect. ‘ 
amendatory of, the Act of 1866, supra. They. 


made provision for the relief of settlers who. 


were found to be occupying the lands of the | 
railroad company. They gave the railroad com- es 
pany the right to select equal quantities. of 


lands in lieu of lands which they relinquished , 


_ for the benefit of such settlers. They were mea- ~ 
_ sures found to be desirable by reason of unfore- . 


seen developments arising out of the operation - 
of the railroad land grant. acts. The plaintiff — 


itself probably was not without selfish motive 
which =. 
' tended i prevent an. exodus of established 


in. the. relinguishment of its. lands, 


~. 


DE CISIONS. OF THE: 


“We Cane that the Act of 1897, 


as amended, supplemented the orig-— 
Anal. granting Act of 1866, supra,. 
... and that the. unperfected rights to 
~ sselect lieu lands were extinguished 
_ by the release of 1941. : 


The appellants also point to the 


~ Acts of August 5, 1955, 69 Stat. 534, 

- and: August 31, 1964, 48 Stat. 751 
: (both appearing in notes following 
- 48 U.S.C. § 274 (1970) ). They con-. 
_- tend that the 1955 statute specifi- 
’ ally recognized the validity of 
‘their holdings under the proviso for - 
recording “a forest lieu selection 
_ Tight, assertable under the act of 
“3 March 3, 1905.” They remark that - 
“the 1964 “Act provided for the cash 
_ satisfaction of properly recorded 
~~ forest lieu scrip in the name of the 
oa present, holder as an assignee and 
that it is not necessary to apply for 
_ cash redemption as an attorney-in- 
7 fact. They also contend that the 





: athens’ piode its right of way who without 


- conscious fault found themselves without title. 

tiAs I. perceive the intent of Congress, from 
the language of the statutes themselves, the 
a lieu lands, when selected, were to be, so far 


as. humanly possible, a counterpart of, and in 


nt substitution for, the original lands granted, 
“and ‘were to be lands granted by Congress in 
aid of . construction, precisely as were the 
2 original lands. The Act of 1904, supra, gives » 
: ‘the right to select public lands of equal quality 
. fand contemplates a substitution of section for 
wae ‘Section. : The Act of 1874, supra, gives the right 


sto select ‘an equal quantity of other lands 


in lieu thereof from any of the public lands 
-. not mineral’ and within the limits of the grant 
'. Not. otherwise appropriated at the date of 
_ Selection, to which they [railroad grantees] 
-‘ghall receive title me same as though Grisvinly | 


- granted,’ » 


The three Acts are each. a part of the 


‘2 ‘game legislative scheme and purpose to grant 
: lands in aid of construction of railroads. The | 
|” subsequent Acts are not independent granting 
et Acts without relation to any other grant, but 

are clearly dependent upon, and supplemental 


‘to, the grant contained in the Act of 1866, 


- éupra, and provide for grants. contingent upon 
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1960 ae 1964 Acts: iogived: any ie 
prior extinguished forest lieu right 
which might have been released by , 

the railroad to the end that the scrip 

. rights of the present nee must 


be recognized. - | 

‘While the 1964 Act, supra, recog= | 
nized the rights of assignees of 
forest lieu rights, it did not revive © 
rights which had previously ‘been 
eae: 

The appointment of an attorney- 
in-fact by the railroad was a con-. 
tract between the railroad and the 
appointee. As noted above, the 


United States accrued no liability 


when it dealt with ‘the principal - 
even though the principal may have 


acted in the derogation of the rights 
of its appointed attorneys-in-fact.’ 


The aggrievement, if there be one, is 





the relinquishment of lands granted under such 


_ Act. In other words, the Acts of 1904 and 1874, 
| supra, are, respectively, 


granting Acts in aid 
of construction when coupled, as they must be,. 
with the Act of 1866, supra. 

“The fact,.as contended by plaintiff, that it 
gave a consideration, namely a deed to the 


lands relinquished, for the right to select 


others, does not make either of the Acts any 
less a grant. A railroad land grant is not a gift, 
but is a transfer of title to lands in return for 


' the construction and operation ofa railroad. 


Nor, as urged by plaintiff, does the fact that. 
plaintiff’s rights are contractual remove the 
applicable statutes from the ERATE ORY of erant- 
ing statutes,. 

“Under these circumstances, I am of the 


_ opinion that these unperfected rights of plain~ | 


tiff to select lieu lands are claims to lands 
granted by Acts of Congress to plaintiff in aid 
of the: construction of its railroad, and are 


therefore within the scope of, and extinguished 


by, the release, which was given in pursuance 
of an apparent Congressional purpose to wipe 
the slate clean of such claims by any railroad 


which: enjoyed the benefits of the rate. con- 
cessions made by the eis mee of 


1940.” 

TIn Krug, the railroad had fled a seisetion 
list for lands in satisfaction of forest lieu 
rights. The selection was pending at the date 
the release was signed. -- | 
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as: ane thé ern -fact (the . 
2s scrip purchaser) and the railroad ; 
it is not between the attorney-in- 
fact. and the United States. Battle. 


Mountain, supra; Wheeler, supra. 


We conclude that Santa Fe’s 1897 


lieu rights were extinguished when 


| it executed its release under the . 
_ Transportation Act and that there 


is no present right under the 1897 


- Act which the railroad or its attor- 
neys-in-fact may exert against the 


Government. The alleged scrip 


rived from the railroad are without 
efficacy or validity. 


Therefore, pursuant to the au- 


thority delegated to the Board of 
_ Land Appeals by the Secretary of 


_ the Interior, 48 CFR 4.1, the deci- 
sions appealed from are aflirmed. 


Marin RIrVvo, M ember. 
We c CONCUR: | 
Frepurtcx Fisnaan, u emb er. 


Joan B. Tianaceson, 2 Member. 


ESTATE OF MARIANO BUSEBIO 


2 IBIA 24 ores 
: 7 Decided May 16,1973 


(Appeal from Judge’ 5 decision after . 
rehearing, ordering the moiety of the 


paternal grandparents to. escheat to 


the Papago. Indian Tribe for want of 


8 lawful heir, 


“Rever sed i in part. 


285.0 Indian Peahates 


Inheriting: 
Generally | r xf 


7 “ESTATE. OF “MARIANO, EUSEBIO. Poa ae 
bi : May 16, 1973 vn 


309. 


There is a presumption that a a decadent” a 
left heirs or next of kin capable of inher- °.- 
‘iting. Where there is the possibility of 
an escheat the - presumption is. even 
-. gtronger,. and the burden shifts to.those.... ’ 
_ favoring escheat to prove there are not. . 


heirs as escheats are not. favored, Ry. the ae - 
law. -_ 


285. 4 
Moiety 


Yodian Probate: | Tectia 


A moiety is defined asa one-Lalf interest . = 


in an estate. 


285.4 Indian Probate: Inheriting: ae 


‘Moiety 
rights claimed by appellants as de- 


Where there are rio descendants of the. 
paternal grandparents the. 


grandparents. 


APPEARANCES: Lindsay oe Be = 


quire, for appellants Maria Dolores... 
Rios and - Theresa Pancho Orose0.. 


| OPINION BY UR. SABAGH a 


INTERIOR BOARD OF. 
INDIAN APPEALS oe 


This, matter comes before the. - 


Board. on appeal from the Admin- 


istrative Law Judge’s decisionand 


order after rehearing, escheating 


the moiety of the paternal grand- 
parents to the Papago Indian Tribe : 
for want of a lawful heir. Bee Ue 

Mariano Eusebio died intestate at o 


the age of 69 years leaving land in- & 


terests in Arizona. He was survived. _ 


neither by spouse, children, issue, 
mother, father, sisters nor brothers. _ 


Hearings were held by Administra- 


tive Law Judge, Indian Probate, . 
William J. Truswell, on June 24 


and August 31, 1971, and. certain 
descendants of the maternal grand-) 
parents were determined to be the ts 


‘paternal. a 
- moiety passes to the heirs of the maternal 4 
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‘lawful heirs of the decedent. Upon 
| rehearing: on December 8, 197 1, cer- — 
tain half-blood. descendants were — 

~ calso determined to be lawful heirs 
~ cand entitled: to share in the moiety 
_ -of the maternal grandparents. The 
Administrative Law Judge further 


determined that no heirs could be 
_ found for that moiety belonging to 

‘the paternal grandparents. Accord- 
— Ingly, he decreed that this moiety, 


one-half of the estate of the dece- 
~~ dent, would escheat to the Eapago | 


- Indian Tribe. 
An appeal was filed by heirs of 


~~ thie maternal grandparents wherein 
it was contended in substance that 
where no heirs to one moiety could 


be. traced, that moiety and the en- 


tire estate passed to the side having 
_. heirs: and did not escheat: to ‘the 


. Tribe. 
 oTt-is’ elementary, to say. the least, 


that. the law. frowns on. nor .does it. 


“2, favor escheat. It is presumed that a 
. decedent left heirs or next of kin 


capable of inheriting property. Zn re. 


- Wallin’s Estate, 490 P.2d. 863, 16 
Ariz, App. 34 (1971). 
_. When-an individual dies intestate 
the law. devolves the title to his 
estate upon those. who by virtue of 
_ the law of the place where the land 
- jies“are his heirs.. The right. of in- 
- heritance is purely a matter of legis- 
. lative discretion. The descent of real 


. property is governed by the law in’ 


force at the time of the death of an 
intestate: In. re Rattray’s E'state, 82 
~ P.2d. 625 (Cal. App. 1938). 
_ Arizona Revised Statute ee 


ing to intestate. succession § 14-202 


| subse. 4, » provider that: a 
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oa a person havin: an estate of in- oe: 


heritance, real, personal. or mixed, dies” 
intestate as to the estate, and was not Ad 
survived by spouse, children, issue,. 
mother, father, brothers, or sisters, 


* # * then the estate shall be divided. 


into. moieties, one of which shall go to 
the paternal grandparents and their de- 
scendants, and the other to the mater- | 
nal grandparents and their descendants, . 
who shall take their moiety as parents ~ 
of the intestate. would have taken if liv-~ 
ing, and SO on without end. r 


A, moiety is defined: as a one- half 
interest in an estate. Yo oung V.. 


_ Smithers, 205 S.W. 949, 181 Ky. 847 
(1918). This variation (moiety) ul- 


timately found acceptance in a dozen. 
states throughout the. country. 


Arizona statutes make no oe | 


ence to paternal or maternal kin- 


dred further removed. than grand- 


parents nor do. they provide for 
devolution of a moiety once the. 


grandparents on the one side die 


leaving no descendants: The Ari- 
zona Court of Appeals, however, 


concluded that descendants: of the 
maternal great- grandparents were 


entitled’ to share the moiety where 


the maternal’ grandparents died 
leaving no descendants. ‘The court 
said in part: bg 

* and so on without end” indicate 
that there was no intent to cut off the 


rights of heirs who were descendants of 
ancestors of the grandparents. * * * 


State of Arizona v. Tullar, 462 P.2d. | 


ce * 


409, 412,11 Ariz. App. 112 (1969). 


AR. Ss. § 14-202, subsec. 4 origi-— 
nally appeared in the Arizona 
statutes as § 2116, R.S. (1901), and ~ 
was taken from article 1688 (4),- 


| Texas Revised Statutes (1895). The - | 
| two statutes are identical. The part 
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ee It there be no surviving grand- 
father or grandmother, then the whole 


- dants, and’ so on without end, passing in 
like “manner to 
cestors and their descendants. 
supplied.) 7 7 


In contrast to Pillai Supra, there 


were no descendants of the great- 


| grandparents 1 im this case. 


In revising and codifying ‘the 
laws of the State of Arizona the 
code commissioner. was authorized 


in the interest of brevity.to delete 
the words underscored immediately 


above, ch. 35 § 3 (1925) Ariz. Sess. — 


See also, State v. Pullar, SUPTC. 
' When a statute is adopted. from 


7 another state, it is presumed that it 


- istaken with the construction placed 


on it by the. courts of the state of » 


origin prior’ to its adoption. S tate V. 
Pullar, supra. 
The court in # ngland V. ‘Ally Dn 


Hing, 459 P.2d 498, 105, ATi. 65 


(1969) said: 


- “Although we are not bound | by the 


construction given a statute by the courts 
“of the’ state from ‘which’ it was adopted, 


Wwe consider ‘such construction to be 


. persuasive.” 


In. construing . Arizona. Revised : 


‘Statute $ 14-202 subsec. 4 -pertain- 
ing to. 


(eas we look. to A.RB.S, § 1-211 which 


states that. statutes should be construed 


liberally to effect. their object and. pro- 
mote justice. * * * 
The court in artléy v. Langdon, 
|. B47: S.W. 2d. 749, 758. cae os 
aah) said in. part: pe ase 
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§: 2116, R. 8. (1901) pertinent to our | 
_ case reads as follows: © > 


: _. side. 
_of such estate shall go to their. descen- — 


the nearest lineal an- 
: ee, 


tate succession 


“§ 891.010; 


intestate succession, the 
; court in State v. Ludlar, supra, said: 


ae au 


‘ If there are kindred on only the re : 


one side, then there could. be. no object Ate 
in dividing the estate . because there _ . 


would be none to take on the. other : 


ok 


The fntant of the leg i latere: to - 
avoid. escheat. is illustrated by sev- 
eral state statutes relating to intes- ia 
} which. expressly ao 
: provide that where there is no ~ 
kindred on one part, that. moiety is. 
to go to the other part. Fla. Stat. 


-§ 731.23; ~. Rev. Stat. _ 
“W. Va. Code 1955, — 
$ 4080; District of Columbia Code se 


1958, - Ky. 


: 1951,, § 18-101. 


The. Court. oe oe of ren os 
tuclky in Young v. Smithers, supra, ; 


in pertinent part held that. “where ’ 
there is no kindred on the one:side . | 
then the whole estate will pass to 


the kindred on the side which sur- ee 


vives oie Se 


To recapitulate, the sdcesdant aid ee | 


— intestate survived neither by: spouse, 
: childr en, issue, mother, father, sis- 
_ters, nor brothers. Pursuant to Ari. — 
zona statute and revised statute, the mh 
decedent’s estate divides into two: — 
Moieties, one going to the: paternal a, 
| grandpare ents and. their descendants re 
_and the other to the maternal grand-_ 

‘descendants. pe 
There. were . no paternal. grand- 
parents or descendants thereof. No 
-mention is. made in the Arizona 

statutes as to what happens: toa — 
moiety. where there are no kindred 
whether the — 


parents. and - their 


on the one side, z.e., : 
moiety passes to heirs of the ma- 


ternal grandparents or escheats. to — : 
the state. However, the State frowns vr 
on escheat. The Arizona statutory 


ae 


| “provisions relating me mmoises dag: : : 
‘grandparents pass and be distrib- 
uted to the named heirs of the ma- 


; ~-adopted’ from the State of Texas 


‘statute relating thereto. It is pre- 
© ‘sumed that it was adopted with the 
a ; construction placed:on it by the. 
courts of the state of origin prior 
22 2 adoption, see State v. Lullar, SU- 

pray. or 
vie sidered to be persuasive, see E'ng- 


“guch construction 1s con- 


-. dand v. Ally Ong Hing, supra. The 


Texas Court of Appeals in H artley 
_. |v. Langdon, supra, at 758, said that, — 
Me * ® TE there are fended on only 
rare one side that there. could be no obj ect - 


tere 


= "would be none to take on the other 
, side, * * *” This is reiterated in sev- 
eral. state statutes. In addition, the 
~~ “Court” of Appeals | in Young v. 
Bae ’ Smithers, SUPT A, unequivocally held 
«that “Where there is no kindred on 
.. the one side then the whole estate . 
~~ ywill:pass to the kindred on the side. 
~.\ which survives.” Finally, in Séate v. 
a Puller, supra, referring to A.R.S. 
_. *$ 1-911 we are reminded that “stat-_ 
utes shall be construed liberally to 
"effect their’ object and. to promote 


_ justice.” iz 


From the donsesiag: the conclu- | 


gion is inevitable. that the Legisla- 
' ture intended the moiety of the pa- 


3 ternal grandparents to pass to the 
already determined heirs of the ma- 
oo oe grandparents, and we so hold. 


_ © Therefore, pursuant to the au- 
“thority, delegated to the Board of 


. ~ Indian. Appeals, by the Secretary 
-.- of the Interior, 43 CFR 4.1, that: 


ae part of the decision of the Admin- 


as “6 istrative Law Judge escheating the 
_: «paternal moiety to the Tribe for 
~, want of an heir is reversed, and it is 


-. ORDERED: 
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“That ihe moleby ee the. oe 7 


ternal grandparents as previously 
determined by the Administrative. 


Law Judge. 


‘This- decision is fal for the 
Department. 


Mircwzn, J. Sanacn, Member. 


. t CONCUR: 


Dav J. McKie, C harman. 


“STATE: OF MONTANA 


i IBLA 3 


“Decided May 7, 1973 | 


| Appeal by the State of Montana from 


decision M 19544 by the Montana — 


State Director, Bureau of Land,Man- | 
agement, holding a lake to be non- _ 
navigable, and asserting title in the 

| United States to the bed of the lake. | 


_ Affirmed. 


Navigable Waters sf 


A lake is navigable in fact when it is 
used, or is susceptible of being used, in. 
_its ordinary condition, as a highway for 
commerce, over which trade and travel 


are or may be conducted in the cus-. 


tomary modes of trade and travel on — 


water. A meandered . lake in Montana, 
containing 125 acres and which is not | 


over waist deep, is nonnavigable where 
it. is located in a remote region and there. 


is no evidence to show that it has been 


-used in the past or is susceptible of being _ 
_ used as a highway for commerce in the © 


future, 


‘Navigable Waters 


Title to the underlying bed of a mean- 


dered lake. which is held to be non- 


180 L D. a 


enn 


‘navigable remains in thé United States 
avhere all: of the abutting. uplands sur- 


7 rounding the lake are still. public lands... 
-Seeretary of the Interior—Navigable | 


‘Waters—Public | Lands: 
—-Over—Title: Generally 


The Secretary of the: Interior has the au- 
thority and the duty to determine what 


2 urisdiction 


lands are public lands of’ the United.» 


‘States, including. the authority. to deter- 
mine navigability of a lake to ascertain 
whether title to the land underlying the 
_ lake remains in the United States or 


admission into the Union. 


APPEARANCES: ‘Lawrence: D. 


Huss, Esq., Office of the Attorney 


General, State of Montana, Helena, 


- Montana, for appellant; David K. 
Grayson; Esq.; Office of the Solici- 


tor, U.S. Department of the Inter- 


ior, Washington, D.C.,.for appeless 
_ Bureau of Land Management. - 


OPINION BY MRS. LEWIS 
d NTERI OR BOARD OF LAND 

: APPEALS =: =~ 
‘The State of Aontens, by. and 
through its Commissioner of State 
Lands, appealed from a decision by 
‘the Montana State Director, Bur- 


~ eau.of Land Management (BLM), 


‘dated November 2, 1971. The deci- 
~ gion held Indian ae to be non- 
navigable and asserted title in the 


| United States to the lands covered 


by the lake.t 


The State maintains that it was — 
granted title to all lands underlying 


navigable bodies of water upon its 

admission to statehood in 1889, and 

that Indian Lake was a navigable 
body of water at that time. 


1The controversy arose over the desire of 


both the State and BLM to lease the aes 
for oil and gas. . 


OF: MONTANA. 
“May 17, 1973 


” Since the: United States Sirpiims 
“Court decision in Pollard’s Lessee 


v. Hagan, 44 U.S. (3 How.),. 212 
: (1845), it has been recognized that, 
the lands under navigable bodies of © 


water within the limits of a State . 


‘passed to the State when it was a der 
mitted into the Union as an incident 


of sovereignty. Therefore, the first. 


question to ‘be determined in this : 
_ proceeding is whether Indian Lake 


was navigable in 1889. 
whether title passed to a state upon its _. 


The record discloses ci Indian. 
Lake is meandered and contains ap- » 


proximately 125 acres.2'The facts on. 
which the decision below was based . 
are set forth ina preceding letter’ 
dated September 30, 1971, from the 
BLM State Dieter. to the Mon-_ 


tana Commissioner of State Lands, : 


as follows: 


We realize Section 26-836, ‘Revised. 


Codes of Montana,: 1947, read (sie) in’ 


part as follows: rs 

“Definition and use of lakes as. naviga- ; 
ble. waters. All lakes wholly or partly 
within this state, which have been. 
meandered and returned as navigable by 
the surveyors employed: by the govern- 4 
ment of the United States. .*. ae? eas ”, 
added by BLM.) _ | - 

‘This definition is not ‘compatible with: : 
the instructions, given . cadastral sur-" 
veyors. ec? Bal ays = 

In the original surveys of the public do- . 
main, cadastral surveyors were instruct- : 
ed to meander the banks: of all streams. 


if more than three chains in width and. 


the shores of all lakes having” an area‘of. 


2'The lake is located in Sees. 21 and 22, Tes: 
23 N., R. 30 H., P.M., Montana, and is entirely 
surrounded by lots bordering on the meander — 
line. All of the lots are public lands.’ Thus, if . 


_ the lake is nonnavigable, title to the bed of the | 


lake would be in the United States. See Rust-— 
Owen Lumber Company (On. Rehearing), 50 
L.D. 678, 682 (1924)... . ia 


3 


25 acres or ‘more. This, of course, has 
“nothing to do with navigability. The sur- 


s ~veyors of the public domain were not in-. 
'. structed to make any determination rela- 
 - tive to navigability of waterways during 
their BOEyeys; and had no authority to do 


ns 80... 
: ‘Navigability isa matter of usage at the 


time the state entered the Union, not a 


determination by investigation or land 
survey. » ‘Montana was admitted to the 


: Union November 8, 1889, and our records 


~ donot reflect principal routes of travel 


-.in the vicinity. of Indian Lake which 


: might have made it possible for the lake 


~ to have been used for commercial travel 


- if enough water were present. 
| The area in which Indian Lake is situ- 
ated is in a somewhat remote area, which 
- was the condition in 1889 as it is today. 
-.° The general description as contained in 
a the 1920: official survey record of T 23 N, 
'- R80 EH, states: ‘Indian Lake is a shallow 
~ lake, nowhere being over waist deep, but 
~ always containing nearly a full supply of 
has water and was therefore meandered, as it 
; contains about 125 acres. . 

Based on. the above facts and state- 


ments, it ig our considered decision In- 
dian Lake was not a navigable body of 


water when Montana was admitted to the 


_ Union. The Lake is completely sur- 


rounded. by federal land, and the U.S. 


Governmet, therefore, also claims owner- 


ship of the bed of the lake. 


- In the middle 60’s the lake was visited. 


--by our Malta District field personnel and 
was found to be nothing more than a dry 


es lake bed. Because of its being a dry lake 


: bed, the Federal Government would still 
hold claim to the dry.bed based on their 
: littoral rights of reliction. 3 


‘Montana. does not attempt to. con- 
; ears the facts upon which the 
“BLM. State. Director based his deci- 
. sion: Instead its brief is confined to 
~ Jegal arguments as to why the lake 
_ should be considered as navigable in 
e fact. oe 
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~ Although adicang that re fact a 


the lake has been meandered is not 
conclusive evidence of its navigabil- 
ity, the State feels that it indicates. 
the surveyors considered the body 
of water of sufficient size to be con- 
sidered an obstacle to surveying. 


The fact remains that the meander- — 


ing of bodies of water in surveying 
the public lands is done for conven- ' 
ience and has nothing whatsoever to - 


do with determining navigability, 


which is a question of federal law to 
be determined according to the gen- 
eral rule recognized and applied in 
in the federal courts. United States — 
v. Holt State Bank, 270 U.S. 49, 55- 
56. (1926). The surveyors have no 
authority to make such determina- | 
tons. 


The State qe the Sere ac~ 
cepted definition of navigability by 
the United States Supreme Court as- 
set forth in The Daniel Ball, 77 US. 


(10 Wall.) 557, 563 (1870) : 


* * * hose rivers must be regarded as. 


public navigable rivers in law which are © 


navigable in fact. And they are navigable 
in-fact when they are used, or are sus- 
ceptible of being used, in their ordinary 
condition, as highways for commerce, 
over which ‘trade and travel are or may 
be conducted in the customary. modes of 


-trade and. travel on water. * *.*3 


In this connection the State con- 


tends that the phrases “or are -sus- 


ceptible of being used” and “may be 


conducted” do not require actual ise 


but possible use (susceptible use) ; 


that it is not incumbent upon the 


The Court. has held this test to be appli- 
cable not only to ‘rivers’ but. to. all: water 
courses, including lakes. Utah v. United States, 


408 U.S. 9, 11 (1971) ; United States v. Holt —_ 


State: Bank, _ supra, at 56.. 


- states. to nak a, showing of actual 


past use of bodies of water, but only 
that they may have been used; and 


that the fact that the lake may have 
not. been consistently used for travel 
is irrelevant and immaterial. 
_ The State further asserts that the 


surveys of the government indicate © 
that Indian Lake was a body of. 


water of sufficient depth to accom- 
modate the passage of flat bottom 
barges, canoes, rafts, and other 
modes of water travel commonly 


used by the Indian and pioneering 
| populace of the western states, This 


is mere conjecture, as there is no evi- 
dence in the record to this effect, or 
to indicate that the lake has been 


| used in the past or is susceptible of 


being used as a highway-for com- 


merce at present or in the future, 


nor has the State presented any such 


evidence. We donot rule out the 


possibility that it. may have been 


used occasionally in the past by In- 
_ dians or pioneers for fishing or. 


boating in canoes or flat bottom 


boats, or that it may still be used by © 


an occasional sportsman for similar 
recreational purposes. - However, 
such uses could hardly be said to 
_ constitute the lake as a highway for 
- ecommerce which is essential for a 
- navigability classification. 


In its reply to the State’s appeal 
brief, BLM attached a copy of the 
_ northwest corner of the U.S. Geo- 


logical Survey Quadrangle map en- 
titled “Indian Lake, Mont.” (1965) 
showing Indian. Lake. This map 


shows an unimproved dirt road, the 


course of. which would have taken it 


directly through the middle. of the 
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lake. BLM. sisted: : “Rather ae s 


. attempt to join the two parts of this — . 
road by a system involving naviga- - 
tion of Indian. Lake, the road build- 
erssimply ran their road aroundthe 
lake.” As the State did not question. = 
the propriety of this map, although 

it was afforded an. opportunity by = 
this Board to file an answer to the 


BLM brief, the map is accepted in 


evidence. It is strong persuasive evi- - 
dence that the road builders chose — 
the path of least resistance in skirt- a 


es the lake. a 
‘We. agree. with the following 


rationale of BLM in its reply brief: 


No evidence of any commercial | a ie 
exists in this case, and that is not sur- ieee 
prising. It passes credibility that intelli- 
gent “traders or travelers” would have. ae 
undergone’ the expense . and ‘bother . of: 

maintaining vessels of virtually no draft 
(since Indian Lake is not more than 


waist deep, it is probable that much of the 


area near the shore is considerably more’. 
shallow) in order to effect a “highway. ott 
for commerce” across a lake containing ae 
only 125 acres. Common sense dictates 

that such hypothetical traders or. travel- cae 
ers would rather have formed their high- ~ 
way for commerce SO as to go around | 
| Indian Lake. » 


Montana attempta to compare In: ae! 
dian Lake with the lake which was . ~ 
held navigable by the Court-in _ 
United States v. Holé State Bank, - 


supra, although the Court there . 


noted that the lake ranged from . 
three to six feet deep and that navi-. ~~ 
gation was limited because trade. 
_ and travel in the vicinity was lim- 
ited. Any comparison between the ~ 
two lakes stops with a similarity 1 ATE Se“ 


depth. Mud Lake in Minnesota, 


which. was involved in that: case, 7 | 
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coreeed as 5, 000 acres aaa in nats 


natural and ordinary condition was 


from. three to six feet deep. The 
’ Court set forth the following addi- 
tional statements of fact upon 


which its conclusion of navigability 
| was. based : . | es 
a8 © Mud River Heavensen it [Mua 


oe Lake] in such way that it might well 
be characterized as an enlarged section 

So OE that stream. Early visitors and: set- 
2. _tlers in that vicinity used the river and 
'.. lake as a route of travel, employing the 
-.. ~~ small boats of the period for the purpose. 
The eountry about had been part of the 
bed of the glacial Lake Agassiz and was 
— still. swampy, so that waterways were 
“.. £he only dependable routes for trade and 
. travel. Mud River after passing through 
the lake connected at Thief River with 
a navigable route extending westward to 

we athe’. Réd River of the North and thence | 
“northward into the British possessions. 
-. Merchants in the settlements at Liner 
- and-Grygla, which were several miles up 
, ». Mud River from the lake, used the river 
sta (i and. lake in sending for and bringing in 
a their. ‘supplies. True, the navigation was 
af ~ limited, but this was because trade and 
i. “travel in that vicinity were limited. In 
- seasons of great drought there was diffi- 
“~ eulty in getting boats up the river and. 
_. through the lake, but this was excep- 


~ tional, the usual conditions being as just 


stated. * * * Td. at 56-57. 


In United States v. Oregon, 295 


= ‘US. 1 (1985), the Supreme Court 
held five bodies of water in Oregon 
to be nonnavigable, even though 
_ some 10,800 acres of one of the lakes 
on “were between 8 and 4 feet deep and 
in spite of evidence of some actual 
- use of the lakes for boating. In John 
Snyder, State of Montana, 72 I.D. 
B27 (1965), this Department deter- 


a mined that a. shallow lake in Mon- 


. tana approximately a mile long and 


er half-mile wide did not meet the 


Ve 
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Court stated : 


+ [80 ne 


test ofa naweubls body of water a | 
forth by the Supreme. Court. The | 


Department has also held thatanin- 


land lake, two miles long and three- 
fourths of a mile wide, is not naviga- 


ble in the sense that its waters can 


be put to a public use -for the pur- 
pose of trade or commerce. Reuben 
fichardson, 3 L.D. 201 (1883). - 

A United States District Court. 
recently declared a 47-mile sepment 
of a river to be nonnavigable al-— 


though it was currently being. used 
by very light sporting craft such as‘ 


canoes, kayaks and rubber rafts. The 

“Tt would be an af- - 
front to the public’ s intelligence to 
classify the river presently: suitable 3 


for any kind of commercial naviga- 


tion.” United States v. Crow, Pope 
& Land Enterprises, Inc., 340 F. 
Supp. 25, 34 (N.D. Ga. 1972). | 

| Accordingly, we find that Indian. 


Lake is not navigable as it’ does not 


meet the navigability test of the Su- 


-preme. Court. Therefore, title to a 


lakebed is in the United States. . 
‘Finally, the State contends that 

this proceeding defies even the rudi- 

mentary principle of due process of 


_law because the same administra- 


tive agency charged with the ad- 
ministration of the public lands is _ 


being called a decide the title © 


of this land. ae 
We find that appellant is. not 
denied due process by this proceed- 
ing..The authority and the duty of | 
the Secretary of the Interior to con- 
sider and determine what lands are 
public lands of the United States — 
have been well established. See Burt. . 
A. Wackerli, 73 I.D. 280, 286 (1966). 
Furthermore, Montana has the right - 


ae baat to ‘as courts the judicial . 


review of the decision herein. 
Therefore, pursuant to the au- 


thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- 
sion below is hereby aiemed. | 


ANNE Pornpexter Lewis, Member. 
WE CONCUR: 


Epwarp W. Sromsine, M ember. 


Marrin Rrevo, M ember. 


INC, (KEPHART MINE). 
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"Associated Drilling Company, Tne.,, . 


appealing a decision of December 5, 


1972, by Administrative Law Judge 


Littlefield assessing $550 for 11 vio- 
lations pursuant. to section 109. of the 


Federal Coal Mine Health and Safety | 


Act of 1969. 


_ ‘Reversed “in Part and Remanded. 


“Federal Coal Mine Health and Safety 
Act of 1969: Generally—Administra- 


tive Procedure: Decisions 


- Jt is error for an Administrative Law 


Judge to fail to make appropriate find- 
ings of fact and conclusions of law and 
_ to show the reasons therefor in his deci- 


sion in any proceeding brought pursuant 


to section 109 of the Act (30 U.S.C. § 819) 
with respect to the occurrence of. each 


violation alleged and as to each of the — 
statutory criteria required by such sec-: 


. “ASSOCIATED DRILLING. COMPANY, INC. 
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- proper 


| OC tery, 
ASSOCIATED DRILLING COMPANY, 


aT 


“OSEPEART MINE he 


‘tion to be considered. Where Sith, And: is 
ings and conclusions’ are merely | ‘hot. : 
labeled or mislabeled the Board will not =: 


normally remand; however, where these ag 
requisites are obfuscated or absent, a. \- 
remand may be necessary to permit — 

administrative and ~ cas . 
review. a , . 


| Federal Coal Mine Health and Safety. : 


Act of 1969: ‘Penalties: Existence ie 


| Violation | 


‘Since section 308(g) of fhe kee requires os 
_ weekly ventilation examinations to be. . 


made in all underground coal mines and e 
the air volume measurement to be re-. 
corded in a book approved by the Secré- 
an operator cannot properly. “pe 


charged for a violation of ‘that section... 
_. for merely failing to record such measuré- ' 
_ ments when the Secretary had not yet 


approved the ‘book for recording | such a 


“measurements at the time of inspection. e 
Federal Coal Mine Health and. Safety - 


Act of 1969: Penalties—Administra- . 
| tive Procedure: Decisions 


Where an Administrative aw. Sides is s 
confronted with a factual determination. . 
of the effect of the amount of the penalty. 


on the ability of an. operator to continue : 


in business under section 109(a) (1) of | 
the Act, and the record. contains. no — 


- evidence on that criterion, the J udge © 


should apply the presumption of. no - 


adverse effect in making the necessary “ 


findings. 


APPEARAN CES: Benjamin aaa : 


Esquire, and Richard M,. Sharp, 
Esquire, in behalf of. appellant, ic 


Associated Drilling ‘Company, Inc; 


Robert W. Long, Associate ‘Solicitor, 2 
J. Philip Smith, Assistant Solicitor, 2 
Richard V. Backley, Trial Attorney, - 


in behalf of ame US. Bureau of of: 


Mines. 
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3 Factual and Procedural 
Back ground | 


| et Petition for Assessment of 
Civil Penalty was filed by the Bu- 


— reau.of Mines (Bureau) on June 28, 
1971, alleging 13 violations by As- 


“Contentions 0 f the Parties 


Asana contends (1) that the : 
. Judge. failed to make specific -find- 
ings and ‘to state reasons for his - 
findings. and conclusions on all of 
_ the material issues of fact, law, and 


~ discretion presented on the record ; 
(2) that it did not violate section 


— 808(g) of the Act as found by the 
and (3) that the Bureau | 


Judge; 
failed to establish the occurrence of 
the remaining violations by a pre- 
“-ponderance of the evidence. 

- The Bureau contends that. the 


. Judge | proper ly found that the vio- — 
_ lations occurred and that he satisfie an 


DEPARTMENT. OF THE INTERIOR © 


Con of ae ree Coal — 


Mine Health and Safety Act of 7 


1969 (hereinafter, “the Act”) 1 ‘Two: . 
_of the alleged violations (803(j), 2: 


RGN, 6-2-70; 304(d), 4 RGN, 11- 
5-70) were vacated by the J udge: — 
after a hearing on the merits held. 


April 11, 1972. The Judge assessed. 
$550 for the remaining lt violations. 


_ sociited: Drilling Company, Inc., as follows: 
af Seetion of the Act. Notice Number © Date Penalty 
ri a an _ 7 . Assessed : 

- 303(h) (1) eee Seeee ees owes. 2 RGN cpetacesehecstat. Bae 2-70! $40: 
z BOS) (2) 2s seams pes leieheay ss eee 5) Coy Deemer ere oe alee vO eO 25: 
=: BOSCO) weose2d een eae tor Seer OS RGN etc. uu _.. 11 5-70. 60: 
303 (Ik) -- een View saseecent GN atawecel ee eoues 11— 5-70 25 
BO2 8) foe i ee ee LEON eee Se a Be 11-10-70 25 
BOLO 5 ee 2 sent e er: 1 Ae ee 11-10-70 100: 
1022) =) PARE me ee ee eee BR GIN oe het tee 11-10-70 100: 
OU aati oe eet at on et he 4 RGN ec cua lewd 11-10-70 25. 
23K Coy ae ee ere eee em Gy PUG Nr Bibel Sok 11-10-70 25- 
B04 Ayia aot Soa te ees 1 RGN 2 22 Sees abate eas | 100: 
308(y) (1) - ne Serre ane eis Tt RGIN Ge i cee M-17-70 25. 
‘Total $500: 


the requirements of the Administra- 


tive Procedure Act (APA)? | 
Issues Presented on Appeal 


Does the J udge ’s decision com- 
port with the requirements. of sec- 


tion 557 of the APAt 


Did the Judge err in determining 'y 
that Associated . violated section 
303 (2) of the Act? — 


LPL, 91-173, 83 Stat. 742-804, 30 U.S.C. 


-§§ 801-960 (1970). 


#5 U.S.C.A. § 557. 


: [30 EDs. 3° 


BAT 


ae 


Did the Bureau sustain its bur- 


den of proving the remaining oC, by the: a dge under “Findings 0 po 


lations of the Act? 
Discussion of the L sues 
—_ ie SE 
The Board finds from reading the 
Judge’s decision.that it clearly fails 
to meet the following minimum re- 
quirements for an initial. or recom- 


mended decision as set forth in sec 


tion 557 of the APA: 


= 3% AN] decisions, including initial, 


| recommended, and tentative decisions, 
area part of the record and shall include 
a statement of— | : 

(A) findings and conclusions, and. the 
reasons or basis therefor, on all mate- 


rial issues of fact, law, or discretion pre- 


~ gented onthe record; and 


(B) the appropriate tule, order, ganc- 


tion, relief, oY denial thereof. 


The Board held In. Lucas Coal 


Company, 1 IBMA 138, 141, 79 LD. 


425, 427, 2 CCH Employment | 
Safety and Health Guide par. 15,- 
878 at p. 20,542 (1972): ** * [Tjn 
the absence of findings, it is impos- 


sible for us to’ review Ea decision 
adequately. gn 


Analysis of the J nudge’ S Decision 


In the instant case, few, if any, 


reasons or ultimate findings can be > 


found in the Judge’s decision relat- 
ing to the fact of violation or to the 


8 See Anglo-Canadian Shipping Co., Ltd., et 


al. v. Federal Maritime Commission, 310 F.2d _ 


606 (1962), which stated at 617: 
«x x * [The absence of required. findings 


s fatal to the validity of an administrative. - 


ase: regardless of whether there may be 
in the record evAgeNee to EURO proper 
findings. * * *’. . 
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- fact, 
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S1x sebaton criteria. Anilysing the * 


decision as it 1s ‘presently consti- 


tuted, the eight items enumerated 


Fact” amount to three conclusions. * 


_ of law, four “basic” findings of fact, be, 
and only one “ultimate” finding Of, 7 
t.e., “(7) The Respondent — 


made a good faith effort to achieve 
rapid compliance after being in- - 
formed of the violations.” (J udge’s. 
decision, hereinafter Dec. 8.) 9°. | 

With respect to the Judge’s four — 
“Conclusions of Law” (Dec. 4), the 


first two are simply background. - 
statements; the third, that the Act: Fa 
has been violsted is a.correct con- ~ 


clusion of law, but is without ‘direct. 


support in the findings of fact ; and ‘i 


the fourth is a mere recitation of a | ee 
Statutory provision. | Me 
“Under the caption “Civil Pen- 


alty”? (Dec. 4), the Judge discussed 
but made no findings as to the abil- 
ity of the operator to continue in ~ 
business. In the same section, the _ 


Judge unnecessarily repeated. vires . 
basic findings of fact, referring to 
them. as. “extenuating circum-- 
stances” without demonstrating: : 


their relevance to the decision. 


Finally, under the subtitle Ap. | 


plication of Assessment” (Dec. 4),. 
the Judge stated with respect tothe 


SIX criteria im 1 section 109 (a) (1) of 


4 ‘The Judge ¢ er fn by failing to. Glenn spol a 
the presumption expressed in Hall Coal Com- 
pany, Inc., 1 IBMA 175, 179, 79.1.D. 668, 672, 
2 CCH Employment Safety and Health: Guide- eee 


par. 15,380, at p. 20,548 (1972):: oe 
“The evidence of whether a penalty. will, 


affect the ability of the operator.to stay in~ 
business. is, of course, peculiarly under the — 


operator’s. control. There .is, therefore, a pre-, 


sumption that the operator will. not be.so 
. affected in the absence of contrary evidence.”..' 


i wif 


oy “the es ok TAIL evidence in 
the record bearing on the criterion 
cee [sic] have’ been considered.” ' The 

Judge then proceeded to make ulti- 


mate findings of fact on some, but 


not all, of the criteria with respect to 


a 41 alleged violations, and assigned 


oF amounts of penalty presumably 


_ based thereon. However, no basic 


~~. findings or reasons for the ultimate 


- findings of negligence or | gravity 


~ Were ee out.3 


_- Under the same subtitle, “A ppli 
“cation. of Assessment,” the Judge 


vacated two. notices in summary — 
fashion, 2Eey without. stating any 


‘ . reasons for his findings of “No vio- 
ation.” The Board ‘finds that the 


_ Judge again erred by taking dis-— 


positive action. on a material aspect 


_. Of this case based on an improperly 
_ stated conclusion of law and with- 


~ out shi owing ‘supporting findings 
, and reasons.° 
In the adjudication of every no- 


“tice of violation, the J udge must 





. 5 The Judge speaks of a “serious” violation, 
‘which. the Board bélieves is a reference to 


is “gravity” in section 109(a)(1) of the Act. . 
. .. 8See Bell Lines Inc. v. U.8., 263 FP. Supp. 40 
‘ > (D.C.W.Va. 1967), at 46: 


x * * [T]he requirements of the Adminis- 


ot trative. Procedure Act are fundamental to due 


process and * * * all administrative. deci- 


- -; sions Shall include such findings. and conelu- 
sions as are reasonably necessary to intelli- 
gently 
- purport ‘thereof,. as well as the reasons there- : 
for, * #0 


inform the parties . involved. of the 


In USV. Pharwiiocutioul Corp. v. Secretary 


of HEW, 466 F.2d 455, 462 (D.C. Cir. 1972), 
It was stated: 


eRe Ag. we have frequently emphasized, 


- findings of fact are not mere procedural nice- 


ties; they are essential to the effective review 


o.. _ of administrative decisions. Without findings 
i of fact a revewing court is unable to deter- 


mine whether the decision reached by an ad- 
_ ministrative agency follows as a matter of 
law. from the facts stated as its basis, and 


oes ' whether the facts so found have any substan- 


_ mat anpoent in the evidence, . 4 


‘DECISIONS: or THE: ‘DEPARTMENT. 


or THE INTERIOR “180 1D. 


- ynake nena of fact; aac. ee ae 
compared with the relevant statu- 
tory or regulatory criteria, should 


lead him to a-conclusion of law, 4 LeOuy 
the Act was or was not violated. If 
the Judge’s conclusion is that a vio-- 


lation of the Act occurred, he must — 


then make ultimate findings of fact _ 
on each of the six statutory criteria — 
in section 109(a) (1) and state rea- 


sons for each finding to properly 


determine the amount of the pen- 


_alty warranted. When relying on 


specific testimony of a witness, cita- 
tions to the transcript of the hear- 


Ing may be one:acceptable method 
of showing the reason (s) for mak- 
‘Ing a required finding. 


These are 
requisites for an adequate under- - 
standing of the decision by the par-_ 


‘ties and for a meaningful adminis- 
trative review by the Board, if an 


appeal is taken,” _ 
As a general rule, the Board will 
not remand an initial decision by an. 


Administrative Law Judge simply 


because findings of fact and conclu- 


- slons of law are mislabeled or un- 
labeled; however, 


where these 
requisites are obfuscated or absent, 





7*In discussing the necessary coutent of 
findings of fact, it will be helpful to spell out — 
the process which a commission properly fol- | 
lows in reaching a decision. The process neces- — 
sarily includes at least four parts: (1) 
evidence must be taken and weighed, both as 
to its accuracy and credibility; (2) from 
attentive consideration of this evidence a 
determination of facts of a basic. or under- 
lying nature must be reached; (3) from these 


_ basic facts the ultimate facts, usually in the 


language of the statute, are to be inferred, 
or not, 28 the case may be: (4) from this find- 


ing the decision will follow by the application 


of the statutory. criterion. * * *” Saginaw — 
Broadcasting Co. v. F.0.0., 68 App. D.C. 282, 
287, 96 F.2d 554, 559, cert. denied, Grose v. 


Saginaw. Broadcasting Co., 305 U.S. 6138, 59 


8. Ct. 72, 83 L. Hd. 391 (1938). 
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a: remazid may be - necessary. ‘(See 
= Lucas, supra.) . _ 


% 


‘The J Gags erred in ieidng that 


a violation of section 803(g) of the 
Act occurred. The Bureau Inspector 


admitted and the Board finds that 


Associated was taking air measure- 


ments, but was failing to record the » 


specific readings (Transcript . of 


‘Hearing, hereinafter Tr. 64) as of 


- November 5, 1970. 


The Board has held in Robert ee 
Lawson Coal Company, 1.TBMA 
115, 121, 79 I.D. 657, 2 CCH Em-_ 


ployment Safety and ‘Health Guide 
par. 15,374 at p. 20,536 (1972) ; 


(6) Notice of Violation 4 GWH (7 {29/7 


70) charges a violation of section 303 (zg) 
for the failure of Lawson to take weekly 
air readings at the main return and for 
failure to record weekly air. readings. 
- Section 303(g) requires that: 

“ek & 3% A record of such. measurements 
shall be recorded in ink or indelible pen- 
cil in a@ book approved by the Secre- 
tary * * *” (Italics added.) | 

Lawson correctly contends that the 


Secretary did not promulgate regulations 
 eoncerning : approved recording books 
until November 1970. See 30 CFR 75.1803 


(35 F.R. 17890, Nov. 20, 1970). Since no 
recording book had been approved by the 


Secretary at the time of the inspection 


of Lawson’s mine, the Bureau cannot 
properly charge Lawson with a failure 
to record the weekly air readings. Fur- 


: thermore, Lawson’s statement. that he 


was making the air readings required by 
section 303(g) is unrefuted. The burden 
is upon the Bureau to prove that a viola- 
_ tion did oecur and since the record does 
not indicate the basis for the inspector’s 


allegation we find that the Bureau has. 


failed to prove a violation by a pre- 


 ponderance of the evidence. Therefore, 


‘Notice No. 4 GWH 
vg CATED. 


tr) - is oe ves 


We hold that ore supra, con- aot 
trols the determination of the issue — . 
in the instant case. Therefore, the 
judge’s decision must be reversed __ 
with respect to Notice of Violation 
2 RGN (Exhibit me which is. 


hereby vacated. 


“N 


I 


With respect to the ene 
violations, including ‘those which ue 
the Judge vacated, we conclude that. 
the decision is too incomplete for 


the Board to determine how the 


Judge reached his result; therefore, — 7 _ : 


a remand of this matter is necessary. 


The Board leaves to the Judge for. 
reconsideration and redetermina- ~~ 
tion whether the Bureau sustained’ _ 
its burden of proving each of the ._ 
_ violations and the amount. of the. ~ 
civil penalty warranted for each. In” oe 
the course of making his redetermi-°~ _ 
nations, the Judge should observe. — 


the principles set forth in I, supra. 
ORDER 
WHEREFORE, pursuant to the” 


authority delegated tothe Board by 
the Secretary of the Interior (43 
CFR 41(4)), IT IS HEREBY ~ 
ORDERED that: (a) the Judge’s’ 
decision with respect to Notice of 
Violation 2 RGN (Exhibit 10) IS ~~. 


REVERSED and the Notice IS. 


‘VACATED, and (b) the remainder 
proceeding IS RE- | 
MANDED. for a new decision in _ 
accordance with the views expressed. ee 


of this 


herein to include: : 


Be 


a gap 


a (1) findings © of fact and “conclusions 5 — 
. . of law as to the occurrence of each al- 


leged violation ; 


(2) a ‘determination of the aimee of 
= penalty warranted for 
found to have occurred based upon stated — 
‘findings of fact on each of the six: criteria 
required to be considered by section 109 
(a) (1) of the Act; 


each violation 


(8) findings of fact with neEDEGE to fie 


| credibility of witnesses. and weight of 
‘the evidence where necessary; and 


_. . (4) the reasons EOe (1), ‘*) and (3) 
above. 


Davo Doann, Member. | 


ae concur in the result but would 


remand by simple order for a new 
| ae decision : 7 as 


ee E. - Roauns, JR., Chairman. 


ae a DUNCAN MILLER 
| “ed il IBLA- 14 


| Appeals ~ from. separate. 


: applications to suspend oil ‘and gas 
leases M 039865 and U 040086. 


Appeals dismissed. 


Oil and Gas Leases: 


An oil sad gas lessee must comply with 


= all. the lease terms, including the operat- 
i ing regulations, at his own: expense, 


of Rules of Practice: Appeals: Generally 


An appeal will be. dismissed where there 
_isno Justiciable i issue or r where the appea! 


| is moot. 
APPEARANCES: Duncan 
pro se. ae ee 


"DECISIONS | OF. THE. DEPARTMENT. or THE INTERIOR | 


Deci ded M a: a1 ae 


: Bureau of. 
Land Management decisions rejecting 


[80 LD. . 


OPINION BY | 
MR. FRISHBERG | 


INTERIOR. BOARD OF LAND 


APPEALS 


By separate. identical instru- | 
ments, dated February 22, 1973, 
Miller protested to the appropriate’ | 


Bureau of Land } Management offices 


and requested suspension of oil and — 


gas leases M 039865 and U 040086. 


He asserted that “the word ‘ecology’ 


was not meaningful when the lease — 


was issued.” He requested a suspen-_ 
sion of the lease terms to: provide 
some. sort of adjustment in. order 
that he should not have to bear the 
full costs of compliance with oper~_ 
ating requirements for the protec- 


~~ tion of the environment; he prayed 
that the lease terms be suspended. 


Neither petition’ was favorably con- 
sidered by BLM. — | 7 
Carrying his quest for relief és 
this Board via’ the appeals route, 
appellant urges that he is entitled to 


be freed | fon the burdens with — | 
which he has been saddled since the - 


leases issued and which are now nec- 
essary to comply with the National 
Environmental Policy Act of 1969, 


Generally—0i1 42 U.S.C. §§ 4321 et seg. (1970). 


and Gas Leases : Suspensions 


Each. of the leases was. issued. ef-_ 
fective March. 1, 1964. Therefore, 
the annual rentals for the tenth year 
were due and payable on or before | 
the anniversary date, March 1, 1973. 


The rental for the tenth year as not 


been paid for either lease. Even. 
while the leases were in the last two 
weeks of the ninth year, no action — 


- ~ *» had. as yet been taken towards drill- | 
Miller, | 


ing or other operational. activity. 


Thus, appellant wonld not be en- 


2 , 828] . ; ; usm 


- titled to a suspension » of operations 
and production. under 438 CFR. 


_ §103.3-8. Furthermore, a petition 
for relief under that regulation 
must be filed with the Regional Oil 
and Gas Supervisor of the Geologi- 
cal Survey—not with the Bureau of 
Land Management. 

Compliance with law, regtla- 
tions, stipulations, and eoulieods. 
including those pertaining to en- 
vironmental protection and_resto- 
ration, is an essential. ingredient of 


the terms of an oil and gas lease. 


30 U.S.C. §189 (1970); United 


States v. Forbes, 36 F. Supp. 181 


(1949) afd 125 F.2d 404, (9th Cir. 


— :1942) af?d 127 F.2d 862 (1942). The 
burden, including its financial as- 
pects, of complying with environ- 
mental protection provisions, is the 


_ sole responsibility of the lessee. Ap- 


pellant was previously informed to 
this effect. Duncan M iller, 10 [BLA 


183 (1973); see John Oakason, 3 


IBLA 148 (1971). In any event, 


since there was no drilling or devel-_ . 
~ opment on the leaseholds appellant 


was never called upon to expend 
money for environmental protec- 


tion. Nor can he be heard to com- — 


plain of possible future contingen- 


cies which will never come to pass. - 


Inasmuch as there has been no pro- 
duction. on either lease, he is not en- 
titled to a suspension under the 
cited regulation. | 

Under the circumstances of this 
case the question on appeal is rhe- 


torical. Appellant has not expended. 


_ moneys for which he seeks recom- 


pense or relief. And, since the leases 
lapsed for nonpayment .of the an- 
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| nual centals: die. on “March: 1, i973, | : . 
80 U.S.C. § 188 (1970), he will not 


be obliged to expend funds for en-_ 


vironmental protection purposes in - 


connection with the leases. It follows: — 


that there is no justiciable Issue, and 
the appeals are moot. 


Accordingly, pursuant to the a au 
thority delegated to the Board of 
Land Appeals by the Secretary of — 
the Interior, 43 CFR 4.1, the — , 
are dismissed.- 3 


ON EWTON Fusstme, Chairman. a 
We CONCUR: 


Doves E. Hunriquys, Mt ember. 


‘Epwaro W. ey M ember. : | 


| UNITED STATES v. ‘MERLE Tor 


- ZWEIFEL | ET AL. 


Decided May | 29, 1993 io: | 


Repeal from a decision by Adminis: -. 
L. K. Luoma in- 2 
Colorado Contest 441 declaring appel- ae 


lants’? association © ‘placer mining ~ 
claims null and. void. 


Affirmed, 


Mining Claims: Discovery: Market- 
ability | 

1The change of title of the hearing. officer 
from “Hearing Examiner” to 
Law Judge” was effected pursuant to order of 
the Civil Service Commission, 37 F.R. 16787 ; 
(August 19, 1972). . 
. * Appellants are the contestees -in Colorado 


- Contest 441; as listed in Attachment No. 1° 


accompanying J udge Luoma’ s. decision of Feb- — 
ruary 25, 1972. Sce discussion under the 


heading Default of Certain Contestees, infra. _ 


“Administrative |. 


<< Mining » Claims: | 


a0 . rf ee Sy 


vo BOA _ DECISIONS. 


a “The marketability test: of discovery i is ap- 
oe plicable to all minerals, ineluding intrin-. 
Oe ody valuable minerals. 


| Wing Ginna: Discovery: Market: 
ability 


The fact that alumina, the raw material 
from which aluminum is produced, is 
“present in the area of a group of mining 
‘claims does not satisfy the marketabil- 
-dty test of discovery when there is no 
known process by which aluminum may 
be extracted from. the particular alu- 


mina-bearing mineral compounge on a. 


. one basis. 


Location —Mining 
| ‘Claims: ‘Placer: Claims: / 


3 Biven. though. a. placer mining claim ‘is 
. Joeated by legal subdivisions on surveyed 
land, 48 CFR 3401.1 (1966) . [now 43 CFR 
$831.1] requires, in part, that the corners 
of the claim be staked and that a notice — 


'. Of location be posted thereon in order for 


. : ‘such a location to be valid. 
et Administrative Procedure: Burden of 
- ‘Proof—Mining Claims: 

“Mining Claims: 


Contests— 


| ~ally—Rules of Practice : Evidence 


A mining claimant is the proponent of the 


_ validity of his claim under the Adminis- — 
trative Procedure | Act, 5 U. S.C. §§ 551 . 
et ‘seq. (1970), and has the burden of | 

overcoming by a preponderance of evi- 


dence the Government’s prima facie case 
-of failure to comply with the location re- 
"quirements of the mining law and of lack 


of. discovery of a valuable mineral 0 


ete poet 
Mining Claims: Contests 


Despite the fact that the Government’s 
- witnesses were not present on each claim 
in contest, their testimony taken with 
. the testimony of the principal contestee, 
called as part of the Government’s case 
in chief, may be sufficient to establish a 


oF THE ‘DEPARTMENT oF. THE INTERIOR | 


‘Mining Claims: 
Claims: Location—Rules of Practice: 
Evidence 


Discovery: Gener- 


| Mining Claims: 


“180 LD. % 


| prima adie: case. , that the jain claims a 
~ are invalid. e 33 | 


- Discovery—Mining | 


Where a mining claimant’s testmony as 


to location and discovery is superficial 
and implausible, it is reasonable for the 
Administrative Law. Judge to conclude 
from the evidence and the testimony of 
other witnesses that none of the claims 
was located according to the require- 
ments of the mining laws and that no dis- 


covery was made thereon. 


Mining Claims: Contests—Ruiles of 


Practice: Government Contests 


When a mining. claimant has failed to 
answer a complaint in a mining contest, 
the allegations are deemed admitted un-. 
der 48 CFR 4.450-7 and the Manager will 


decide the case without a hearing. 


‘Mining Claims: Contests—Rules of. 


Practice: Government Contests _ 


When, ° pursuant: to 43 CFR 4.450-7, a 


Manager has decided a mining contest 


-against a defaulting contestee and no 
timely appeal was taken therefrom,.a late 
appeal will be dismissed under 48 CFR 


4.411 (b). 


Mining Claims: Contests—Rules of 
Practice: Government Contests 


A defaulting contestee cannot nly on an 
answer filed by a co-claimant when such 
answer never purported to be on the de- 


faulting ' contestee’s behalf. 


Determination of 
Validity | 


The Department of the Interior has been. 


granted plenary power in the administra- 
tion of the public lands, and it has au- 
thority, after proper notice and upon ad- © 
equate hearing, to determine the validity _ 


of an unpatented. mining claim, | 


gaa 2 


“UNITED, STATES V:, ‘MERLE. lL 2WEIFEL ET ALY. 
| ae | May 29, 197s. | 
ia ‘Procedure: | ‘Gener- and yet fails: to present any evidence of we 


: ally—Constitutional 


Government Contests | 


A mining claimant | is ‘not denied due pro- 
--cess merely because of prehearing pub- 


licity where he fails to show that there: 
was any unfairness in the contest pro- 


ceeding itself, 


Administrative Procedure: Adminis- 
trative Law Judges—Rules of Prac- 
fice: Hearings 


An Administrative Law Judge is not dis- - 


- qualified nor will his findings be set aside 


in a mining.contest because of a mere 


charge of. bias in the absence of a sub- 
stantial showing of bias. 


Administrative Saiki cakameie “ 


tive Procedure: Adjudication 


‘The procedures followed by the Depart- | 


_ ment of the Interior in the initiation, 


_ prosecution, hearing and administrative 


- decision of mining contests are in full 


compliance with the requirement of -the 
Administrative Procedure Act, 5 U.S.C. 
§ 554. (1970), as to separation of investi- © 
from - 


gative or. prosecuting | . functions 
decision making, and such procedures do 
not deny due. process. 
Administrative Procedure: 
trative Law Judges — 


No request for a prehearing conference — 
_. having been made, the failure of an Ad- 
ministrative Law Judge to order a pre-- 
. hearing conference, sua sponte, is not 
error unless it can be shown that such 


failure was an abuse of diseretion. 


Administrative Procedure: 
trative Law Judges - 


The. refusal of. an Administrative Law 


Judge. to grant a motion for severance | 


is not a. denial of due process when a 
mining claimant is afforded a hearing 


Law—Mining | 
Claims: Contests—Rules of Practice: ‘ 


Adminis-. 


ware: - 


unfairness because of such denial. 


‘Federal Employees. and Officers: aa oe 
thority to Bind a marci ane 
| Claims: Generally | 


‘The authority of the Gasdeiwient: to pro- 
ceed with the determination of the .- 
validity of a mining claim is not. barred. - 
by laches, because Government property ae 
is not to be disposed of contrary to law, 
despite any acquiescence, laches, or fail- aa 
ure to act on the part of its: officers oF =, 


agents, 


Mining Claims: Contests 


The failure of the Government to contest - ar 
| other unpatented mining - claims ina. 
given area cannot support.a charge of dis- 
crimination when a mining claimant fails =. 
to show that such action was arbitrary or Des 


prejudiced his. rights in any way. ie. 


Rules of Practice: Hearings—Admin- | 7 a 
istrative Procedure: Hearings 


Where an Administrative Law Judge’ es 
decision contains a ruling, in a singlé ~. > 
sentence, on all. of the proposed findings eum 
and conclusions submitted by. a party to ar 
a hearing and the ruling on each finding ca 


and conclusion is clear, there is no re- 


quirement that the Judge rule separately et | 
as to each of the proposed findings and ay & 


CONC UPIOne: 


; Mining Claims: Hesse Rnleds of ee 
Evidence—Rules of eee = e 


Practice: 
tice: Hearings 


Bividence fendered on appeal in a. mining Pa 
contest may not be considered except for ace 
the limited purpose of deciding whether me 
- a further hearing is warranted, since. the 2 ee 
record made at the hearing must be the 4255 

sole basis for decision. foes 3g 


| APPEARANCES: Clement “Theodoré - - a 
Cooper, Esq., Washington, D.C.; Ken- 


neth Kienzle, Jr., Hsq., Shawnee, an : 


~~ plaint | 


- that appellants had failed .to:: 


DECISIONS OF 


sOiahéiins ‘Edward L. Stolarun, ie : 
‘Alexandria, Virginia, for appellants, 
Shae Bryan L. Kepford, Esq., and George E. 

o Longstreth, Esq., Office of the Solici- 
 tor,, Department of the Interior, 
ae Denver, Colorado, for the Government. 


é pinion BY MR. GOSS: 

Ps INTERI OR BOARD OF LAND 
- “ar - APPEALS on 

~The Uaied States coe a com- 


- int dated August 7, 1968 
(amended April 25, 1969, and 


- June 12,1969), contesting the valid: 
ee ity of 2,910 association placer min-. 
-. ing pelea located in Garfield, Mof- 

«fat and Rio Blanco Counties, Colo- 
_ -rado. The majority. of claims were 


located in an area of Garfield and 
Rio Blanco — Counties. termed. the 


 Piceance Creek Basin.’ The com- 


‘ plaint charged (1) the claims were 


. . not located in accordance with the 
- mining: laws ° and (2) there was no 


“s discovery of a valuable, locatable 


- mineral deposit within the meaning 
of the mining laws within the limits 


. of any of the claims. 
—- The 2,910 mining claims contested 
in Color ado Contest 441 were all 
located by one man, Merle I. Zwei- 


fel. Zweifel, acting as locator. and - 


_ agent for over 250 co-locators, filed 


: _ the vast majority of claims between 
May 2, 1966, and February 10, 
= 1967 - Most of ne oo are 160-acre | 


 -SAt the Heaeiae the elements of this ‘char, ge. 


“were developed and the Government stated 


‘claims, (2) go upon the land embraced by 


. each claim, (3) post a location notice on each 
claim (Tr. 984-85). Attorneys for appellants. 
acknowledged that they understood such to be. 


the composition of the charge (Tr. 985- 88). 


THE ‘DEPARTMEN' T OF 


through aire 


(1) stake the - 


‘THE INTERIOR | 


association oo aise with eight pac 


| co- -locators.. | 
A eee. was recorded with _ 


each claim group ‘identifying the 
claims as “dawsonite claims ;” how- 
ever, at the hearing appellants as- _ 


-serted that the plains were actually — 
located for alumina, the raw mate- 


which aluminum is 


rial from 


produced (Tr. 24, 771). Although 


the Piceance Creek Basin is widely 
known to'‘contain extensive deposits 
of oil shale, none of the mining 


~ claims were located. for such mate- 


rial. In any event, oil shale is not. 
locatable under the general mining | 
laws and has not been since it was - 
made a leasable mineral by. section 
21 of the Mineral Leasing Act of — 
February 25, 1920, as amended, 30 


U.S.C. § 241 (1970). 


Answers to the complaint were 


filed by a number. of contestees. As 
to those contestees who failed to file _ 


answers; the Color ado Land Officé 
Manag er, Bureau of Land Manage- — 


‘ment, on ‘February 17, 1970, acting 7 


pursuant. to 48 CFR 1852.1-7 
(1970), now 48 CFR. 4450-7, 
declared their interests, if any, in 


the contested claims to be void. 


A hearing was held June 9 | 
and September 21 

through 24, 1970, in Denver, Colo- 
rado. A fter post- -hearing br ae were 


filed, oral argument was heard: on 


June 4, 1971, in Arlington, Vir- 
ginia, | 


iS udge Tain issued his deceit a 


on February 25, 1972. Attached - 


thereto were a list. of contestees, a 


list. of the contested claims, the 
hames of contestees represented by _ 


& [80 ae 


“ 328]. 


"ism ‘Theodor’: ame Esq,, 


-and a list of the claims which were | 
_ located on patented or withdrawn 
respec- 
tively). The Judge declar ed that — 


lands (Attachments i, 


those claims or portions thereof 
‘which were filed on lands with- 


drawn for reclamation purposes by 


Public Land Order 2632, published 


in the Federal Register on March - 
17, 1962, were null and void ab 
initio. He also dismissed the com: 


plaint as to those claitns or portions 
of claims which were filed on lands 


| previously patented without. min- 
eral reservation (Exh. B-5). He. 


declared all remaining claims null 


and void (1) because they were not 


located ‘according to the mining 
laws and (2) for failure to show a 


discovery of a valuable mineral de- 


posit on any of the claims. 


- Judge Luoma also. determined. it 
“was not necessary to consider the 


- question of whether aluminum, as 


part of the alumina in dawsonite, 


is locatable under the general min- 


ing laws or whether the mineral 
‘dawsonite in its entirety is only leas- 


_able under the Mineral Leasing Act 
of February 25, 1920, as amented, 
30 U.S.C. § 261 (1970). 


On appeal three attorneys rep- 


resenting various groups of appel- 
_jlants filed statements of reasons. 
Their substantive arguments are 
summarized as. follows: 


(1): The evidence adduced at the hear- 


ing clearly shows that appellants had a 
discovery. of a. valuable mineral deposit 


on each and every claim, | 

 . {2) Alumina is an intrinsically valu- 
able mineral and as such a imarket is. 
deemed. to. exist, and. a claimant may 
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continue: to ere his. claim with a pro- bg 


spective anticipation of profit. 


(8) Appellants proved the validity of - ; | 
each and every claim under the doctrine 


of known geological facts. | 
(4). Appellants. were restrained ‘from 
expanding and developing their surface 


discovery because to do so would have - 


damaged the oil shale which is a leasable ° 


mnineral and the property of the “United es 


States. 
(5). Alumina, as found in dawsonite, 


gibbsite, nordstrandite, and analcite; is ~ 
‘a locatable mineral within the meaning Pay 


of | the mining laws. ar 
(6) Colorado state statutory location 
requirements were not applicable to the - 


location of the claims involved in Colo- |. 
rado Contest 441, and location by legal © 


subdivisions of government surveyed. 


lands is sufficient to eee the. mining oe 
laws. Se 
(7) The Judge erred in eeinine ta fie 
grant appellants’ motion to dismiss atthe 


conclusion of the Government’s case. ~ 


_ (8) The Government has the burden of : + e 
proof in a mining claim contest. 


(9) The Government failed to follow 


Departmental standards in examining the = 3 ; | 
placer mining claims. ot 
(10) The.failure of some contestees to- 


file. answers to the complaint was not a 
ground for dismissal because such an 
alleged defect was cured by. the’ answer - 


filed by Merle I. Gweifel. | 
(11) Appellants were deprived of prop- eg 
erty without. due process of law and with- oe 
- out just compensation. So os 
(12) Appellants could not receive a 1 fair 


hearing because of adverse publicity and 


it was error not to grant appellants’ mo- on 
tion to suspend the proceeding. : | 


(18) The Judge was predisposed as to | 


the outcome of the contest, and due tohis |) 
relationship with the ‘Department ‘the 
rendition of a fair hearing and an un- —— 


biased decision were impossible, 


(14) It was prejudicial error and an 


abuse of discretion for the Judge to re : 
fuse to direct a prehearing conference. - 


. (15). Appellants were denied due pro-  _ 
cess: when the Judge refused to grant a 


a gag : 


| “motion, 168 severance and thereby hear 


| . and. decide issues regarding each individ- 
“tal - claim. 


(16). Colorado Contest 441 was barred 


ce : “by laches. 
_ (17) It was discriminatory for the Gov- 


amie, not to proceed against other 


: : holders of unpatented mining claims in 
as the. Piceance Creek Basin. 


(18) © ‘The Judge erred in. failing to 


oo | : . rule on all of appellants’ proposed findings 
aE of fact and. conclusions of law. 


oo Discovery 


ae ete order for a mining claimant to 
7 establish the validity of one or more 
' mining claims he must show the 


as discovery of a valuable mineral de- 
_ ..posit within the limits of each claim ; 


_ therefore, a discovery. on one claim 


© -eannot serve to validate a group of 
aan claims. United States v. Bunkowski, 
- BIBLA 102,79 LD. 43, 51-2 (1972). 

. The: ‘requirement of a ‘discovery on. 


each claim is admitted in the brief 


| re for certain appellants filed by Cle- 
. ment Theodore Cooper, Esq., on 
os May 15, 1972, at page 47. 


Appellants’ i a relating to 


- discovery are: 
1). The evidence adduced at the heaving 


clearly shows that appellants had a dis~ 


_ “covery of a valuable mineral deposit on — 
“pe each and. every elaim. 
Pe ay: Alumina is an intrinsically valaeble 


mineral: and as such a market is deemed 


2s to exist, and a claimant may continue to 
_. develop his claim with a prospective an- 
~~ ticipation of profit. | : 
8) Appellants proved the validity of each 
| “and every elaim under the doctrine of 


. known geological facts. 


ou | 4): Appellants were restrained fbi de- 
-. veloping their discovery because to do so 
would have damaged the federally owned 


oil shale deposits. 
The “prudent man tale” has been 


oo | ‘established by the Department as _ 


| DECISIONS. ‘OF THE DEPARTMENT OF. 


ae 


THE IN TERIOR 


tie test ae deans awit con: \ - 
stitutes a. discovery of a valuable. _ 
_ mineral | deposit. This test was first’ 


laid down in Castle v. Womble, 19 
L.D. 455, 457 (1894), in De the 
Secretary stated : | | 

* * * [Where sinekais have been 


found and the evidence is of such a char- 
acter that a person of ordinary prudence 


80. nD. 


would be justified in the further expendi- — 


ture of his labor and means, with a rea- 


_ sonable prospect of success, in develop- 
ing a valuable mine, the requirements of 


the statute have been met. me + 


The Supreme Court has expressed 7 


its approval of the rule in a number 
of decisions. United States v. Cole- 


man, 390 U.S. 599, 602 (1968) ; Best 


vy. Humboldt Placer Mining Co. 


371 U.S. 334, 335-36 (1963); Chris- 


many. ‘Miller, 197 U.S. -318, 822 - 
(1905). Another test to complement 


the prudent man rule was approved 


in Coleman, supra. Itis the so-called — 


“marketability test.” The Court 
said at pp. 602-03: | | | 


* * * Minerals which no prudent man. 


will extract because there is no demand 
for them at a price higher than the cost 


of extraction and. transportation are 


hardly economically valuable. Thus, prof- 
itability is an important consideration 
in applying the prudent-man test, and the 
marketability test which the Secretary 
has used here merely recognizes this fact. 

The marketability test was ex- 
plained further in Barrows v. 
Hichel, 447 F.2d 80 (9th Cir. 1971). 


was necessary. It stated at 83: 


The “marketability | test” 


some future date be a market for the 


discovered material cannot be sustained. . 


The court felt present a | 


beatae | 
claimed materials to possess value as of. 
the time of their discovery. Locations: 
based on speculation that there may at 


“BBB oo 


Thus it is not etieneu that amin- | 
eral deposit found within the limits 
~ of a claim may some day in the fu- 
ture, due to advancements ‘in tech- 


nology, become valuable. To satisfy 


the test, one must show that the 


minerals have a present value, and 
locations based on the speculation 


that Improved mining and process- | 


ing technology will make the min- 


eral marketable in the future can-. 
not be sustained. United States v. 


Wurts, 76 1.D. 6 (1969). 

The lands herein involved were 
_ withdrawn from metalliferous loca- 
tion by Public Land Order 4522, 33 


- -FR, 14849, filed September 23, 1968. 
They were segregated from location — 


and entry under the mining law 


when the Bureau of Land Manage- 


ment filed an application to with: 
draw on January 27, 1967. See 43 
CFR 2351.3(a) 
2091.2-5 (a). 


Therefore, | for. 


show a “discovery, on each claim 


prior to the date of the application: 
for withdrawal. See U dali v. Sny- : 


der, 405 F.2d 1179 (10th Cir. 1968) ; 
United States v. Wurts, supra, at 9. 

Appellants claim that they have 
made a. discovery of alumina on 
each claim involved herein. Al- 


though alumina (Al0;) is the 


‘source compound of aluminum 


metal, it does not occur freely in- 


nature. It is found as-a constituent 


oxide of other-minerals ('T. 634). In» 


the Piceance Creek Basin where 
most of the subject claims lie, alu- 
mina is found most abundantly in a 
carbonate of aluminum and sodium 


| (NaAl (OH) 2CO3) called dawson- 
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_. Appellants’ b 


and 438 CFR 
the 
claims to be valid, appellants must 


ite. Minas is s also found ; in rie : eS 
site, nahcolite, and halite’ (Exh. are 
Dawsonite and the other 


C-5).. 
alumina-bearing mineral com- 
pounds are found mixed ° with 


kerogen-bearing dolomites termed . 
“oil shales” in the Green River 


Formation which underlies most of ; 
the Piceance Creek Basin. 


based on the testimony of Merle I. 


- Zweifel. Zweifel stated a number of” 

times that he took surface samples. 
from each and every.claim (Tr. 247, » - 
321, 736). The samples were never ioe 
segregated as to individual claims.’ 
and were merely thrown into the .— 
back of Zweifel’s pickup truck for — 
later identification (Tr. 280-82; 
715-16). There were only about. 20: on 
assays performed on the 2,910sam- 
ples claimed to have been taken (Ite 2. 
137-40). None of the assayscouldbe 
identified to any particular claim, — -’ 
but only to claim groups (Tr. 140- 
44). The groups sometimes com- 


prise 70 or 80 claims (Tr. 144). 


_ The assay reports (Exh. B-7 Oo ss 
through .78, 80, 81) are spectro: a. 
graphic ee of oil shale sam- 


ples. Generally they show 10 pércent. | 
aluminum. John Ward Smith + 
testified for contestant that. spectro- 


graphic analysis is only semi-quan-. 


titative, and a 10 percent figure of 
aluminum content might actually be. 


anything between 2 and 20 percent, 


4Mr. Smith is.a research chemist and project 


leader with the United States: Bureau of «— 
Mines at the Laramie, Wyoming, Energy Re-. .. 


search Center. The function. of the Center : 


is the study of oil production aroun oil shale 2 me 


(Tr. D10O-11). 


proved a discovery on each claim is |.’ 


- (tr. 44). Edmund E. Phillips, a 
. » chemist-assayer 
samples and prepared the reports, 


_ greater, 


__ DECISIONS OF : THE 


who tested the 


— believed the 10 percent analysis of 
aluminum content could represent 


_.. somewhere between 7 and 15 per- 
cent, as outside limits (Tr. 894). The 
assay reports do not indicate in what 


form the aluminum is found or 
- whether or not it would be recover- 
able (Tr. 550, 901). Even conceding 
that aluminum may -be present 


: __ throughout the oil shale, it may not: 
be in a form which is extractable 
(Tr. 551). The assay reports are of 


“no probative value in determining 


. the existence of a discovery on any 
| particular claim. 


Appellants argue that alumina is 


. an intrinsically valuable mineral 


and ag such by its very nature meets 


. > the marketability test. Appellants 
- cite as support for this proposition - 
_. Solicitor’s Opinion, 69 I.D. 145 


oe (1962). At 146 the Solicitor stated : 


“An intrinsically yaluable mineral by 
its. very nature is: deemed marketable, 
and therefore merely showing the nature 


of the mineral usually meets the test of 
fe ae marketability. lag 


(Italics added. ) 


| The peices to -be drawn from 
: the Soliton s statement: is not that 


- an intrinsically valuable mineral 
. need not meet the marketability test, 
. but rather that the probability of 


-such a mineral meeting the test is 
| Lhe question of whether 
the marketability test is applicable 


es to intrinsically valuable minerals 


was laid to rest in Conwerse v. Udall, 
399 Fad 616, 621 (9th Cir. 1968), 


cert. den. 398 U.S. 1025 (1969), 


: | : where the court stated that the mar- 


DEPARTMENT OF THE: INTERIOR | 
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| ketability test, acne ne profit 7 


factor, was applicable to all mining 
claims including those containing : 


_ precious metals. 


The record clearly diowe nee ap- | 
pellants have failed to establish that 
alumina from any of their claims es, 
could be presently marketed at a 
profit. | 

At the hearing Smith testified | 
that approximately 100,000 samples 
had. been taken from 640 to 650 


‘sample sites located throughout the 


Piceance Creek Basin. Of that num- 
ber 98,000 to 99,000 have been 
analyzed by the Bureau of Mines 
and found to contain oil shale (Tr. . 
515-16). The non-hydrocarbon ele-- 

ments present in the oil shale sam- | 
ples resemble the elemental compo- 
sition of the earth’s crust and are 
present in very nearly the same pro- 


portion (Tr. 563). Despite the fact 


that aluminum constitutes roughly 
eight percent of the earth’s crust . 


(Tr. 593), only bauxite ore, in ~ 


which alumina is concentrated by a 
weathering process, has qualified 


commercially as a source of alumi- : . 
- hum. At present the majority of the » 


bauxite ore used in the United 
States 1s imported from tropical 
countries (Tr. 564; Exh. C-3). 
Smith testified that aluminum | 
cannot be presently economically 
extracted and produced from any of 
the alumina-bearing compounds in | 
the area of the claims (Tr. 619, 628, 


640). He felt the investment neces- | 


sary to commence and maintain 
commercial operation would con- 
tinue to be, as it has been, a prohib- 
itive factor (Tr. 646). 


3287 


| Appoints; assert that alumina’ is i 
always found in oil shale and con-_ 
tend that each and every. claim is 


valid under the doctrine of “known 
: geological | facts,” citing Freeman v. 


Summers, 52 L.D, 201 (1927). The 


Freeman case involved the suffici- 
ency of a discovery of oil shale on 
the surface and in shallow workings 


homogeneous deposit of oi] shale 
which was capable of being com- 
mercially developed. It was also 
argued that oil shale found on the 


surface and in shallow workings on 


the formation was an integral part 
of the mass'below and discovery of 


the surface shale was sufficient to 
satisfy the requirements of the law. 
In nee the ey held at 


906 s ; | ; 
, while at. the Berne time there his 


' been. no considerable production of oil 


from shales, due to the fact that abundant 


quantities of oil have been produced more 


cheaply from wells, there is no possible 


doubt of its value and of the fact that it . 
constitutes an enormously valuable re- - 


source for future use by the American 
people: | | 
. 8 (8 ® #8  e 5 
‘The evidence in this case shows that 
in this particular area of Colorado the 


Jands contain the Green River forma- 
tion, and that this formation carries: oil. 


shales i in large and. valuable quantities ; ; 
that while the beds vary in the richness 


of their content, the formation is one 


upon which the miner may rely as carry- 


ing oi: shale which, while yielding at. 
places comparatively small. quantities. of. 
oil, | in other places: yields larger . and | 


: used economically ie B20) 


richer quantities of this. valuable mineral. 
_ §08-242—73-——3 . | 
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620). 
Stevenson, stated. that he did not 


The Secretary thin. concluded: 


~ In other words, having made his initial 
discovery at or near the surface, he may 
with assurance follow the formation 
through the lean to the richer beds, - 


Since Freeman was decided, the . : 
courts, CnGey United States v. Cole- =a 


MUN, SUPTA, and Converse v. Udall, 


supra, have approved the Depart- 
in the Green River Formation in 


| Colorado. It was claimed that the 
formation consisted of one massive 


ment’s refinement of the prudent- 
man test to include the requirement. 
of a showing.of present marketabil-. 


ity. This Board has held that Free- : , 


man is not applicable to. sand. and. 


gravel claims. United States y. Clear - 
Gravel E’nterprises, Ine, 9 IBLA: 
285, 300 (197 1). Freeman involved — 
oil shale mining. claims, and the_ 
| precedential value of Freeman is 


now being considered by the Board’ 
in another appeal. As to the alumina 


| claimed herein, it is clear that Cole- 
mon and Converse are controlling. 


At the hearing Smith testified 


that he felt alumina could everitu- - 
ally be produced economically: from: 


dawsonite (Tr. 603, 639). However, 


at present there is no known process 


by which alumina may be Prone 
from dawsonite-bearing ¢ oil shale on. 


8 commercial basis (Tr. 608, 620, 
628). : a | 


“Whether appellants’ ieee 


that alumina, is always found in oil 


shale is true is not the important 


issue; as Smith testified, the real’ — 


question is what part of the alumina — 
is economically extractable (Tr... 
Appellants’ witness, John. 


have the expertise to testify as to 
whether reduction processes can. ‘be 


poate 


Ss The. ep acncs is -not, “thetefore, : 
Coe that economically Tecoverable alu-— 
mina exists in all oil shale‘or under __ 
all the contested claims. The evid-" 
- ence is that aluminum is an element. 
ie universally present in the earth’s- 
~-erust. It is found in -alumina-bear- | 
- ing compounds throughout the oil 
. «shale of the Piceance Creek Basin, 
© but there is no evidence that all of 
-° such oil.shale, or the shale which 
 #8.0n the dieting concerned, contains 
economically recoverable alumina 
-. from which aluminum may be com- 


os mercially extracted. - 


OAs to. whether there has heen a 
discovery. of any other. valuable | 
ae “minerals, 
“. Smith was asked,.in connection with © 
a the analysis of the nearly 100,000 _ 
~ samples taken in the area of the 
- @laims, whether any of the elements 
in ‘the. samples (excluding alumi- 
~ num, kerogen from; oil shale and 
.. godium) exist in. sufficient. quanti- 
tes to be classified as a. valuable ~ 
7 mineral deposit. He responded that 
«they did not (Tr, 563). According | 
-. tosection 21, as amended [48 U.S.C. 
~~ -§ 947 (1970)1, and section 23, .as_ 
amended [48 U.S.C. § 261 (1970)], | 
2 of the Mineral Leasing Act of Feb-_ 
~ Truary 25, 1920, oil shale and sodium, — 
he “respectively, are subject to disposi- 
tion only by leasing and, as such, — 
are not locatable under the general 
mining laws. Therefore, the only — 
: “ mineral upon which appellants can. 
-bebasing a discovery is alumina, 
: ‘the source compound of aluminum. — 
7 Appellants made: no attempt to- 
eat! pinpoint any claim and assert that _ 
it contained economically extract : 


. Government . 
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witness. 


ane een by ‘hides eeliable: os 


evidence as to the cost, of icine : 
and marketing. 7 ‘ 
Tn arguing that. they | were. re- 
strained from developing their dis- 
covery, appellants cite a letter to. 


_Zweifel (Exh. C-97) dated Decem- 


ber 13, 1966, from the Solicitor for 
the Department. Zweifel testified” 
that he felt the letter restrained him. 


trom. making any further develop- > 
ment. on the claims, other than sur- 


face. sample, operations (Tr. 951—: 


52). The letter did not have the ef- ~ 


fect of a court order enjoining ap- 
pellants from taking any further 
actions with respect to the claims; 
rather it merely informed Aweltel | 
that if any action was taken which 
damaged the oil shale, the.Govern- _ 


ment: would then move to restrain 


such activity. The Solicitor further 


stated that development work which. 


was not harmful to the oil shale 
could, of course, be performed. Ap- _ 
pellants’ argument that the letter 
restrained them from pursuing their 
discovery work is lacking in merit. 


. We, therefore, find that appel-. . 
| ata. have. failed to prove a dis-. 


covery of'a valuable mineral de- _ 
posit on any of their claims and for 
that reason their claims are null and 
void. : 


Alumina as @ Locatable Mineral . 
Appellants’ argument that aie | 

thina, | as found in the alumina- — 

bearing | compounds. commingled _ 


with leasable oil shale in the: Pice-. 
ance Creek Basin, is a locatable 


mineral within the meaning of the 
| mining law need not be, considered 


| in light ¢ of in pees that have | 
| been. reached. above. Appellants : 


have failed to prove a discovery on 
any. of their claims. — 


Failure To Locate m Compliance 
With Mi ‘ining Laws. a 


™ Even if appellants had proved : a 
“Waocracy on each claim, appellants 
have not proved that any specific 
‘claim was located in. compl 
- with the mining laws. 


One of the two original charges 


in the complaint filed by the Gov- 
| ernment. in Colorado Contest 441 


‘was that the mining claims had not. 
been located in acopdanies with the 
| ‘mining laws. Appellants argue that _ 

locating mining claims by legal sub-— 


divisions on surveyed land was suf- 


ficient to satisfy the federal mining 


law and that the requirements of 
‘Colorado state law need not be com. 
‘easly with. 


The federal law governing loca- 


tion of ; mining claims i is as follows: 


30 OSE. $22 ii provides, mM 
i be 


a [Aq valusbia: daneiay: ee | 


7 in lands belonging to the United States, 


-:both surveyed and unsurveyed, shall be ‘ 
‘free and open to exploration and pur- 


ghase, and the lands in which. they are 


-found to occupation and purchase, * * * | 
under regulations prescribed. by law, and - 
‘according to the local customs or rules of 
-miners in ‘the several mining districts, SO 


‘far as the same are. applicable. and not in- 


. ‘consistent with the-laws of ‘the. ‘United 


: States. (Italics added.) 


860 U.S.E.§ 28. (2970) provides in um 


% part 


The ininers ‘of each mining district may 


: make regulations: not in conflict with the 
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Jaws of the. United ‘States, or with ‘the ore 
laws of the State or Territory in which ae 
the district is situated,. governing the oA as 
location, manner of recording, amount of 
work: necessary to hold possession of a 
mining claim, subject to the following | 
requirements: The location must be dige 
| tinetly marked on the ground so that its we 


boundaries can be readily traced. All rec-— 


ords of mining claims made after May 10, mis ; 
(1872, shall contain the name or names of | ae: 
the locators, the date of the location, and . wi 
such a. description of the claim or claims ae as on 
located | by reference to. some natural - bee - 
Object or permanent mornin’ as, Will ee 
* (Italics added. ee 
Departmental regulation, 48. CFR 
34011 (1966) note 43 CER 5831, i. : ae 
provides, in part— . oe ‘Zs 


identify the claim. ¥ 


‘Rights to. mineral. lands, owned a the 5 “a 
United States, are initiated by prospect-. | 
ing for minerals thereon, and,: upon. the. 
discovery of mineral, by locating the lands |. . e 
upon’ which such discovery has been 
‘made. A location is made by staking the es 
corners of the claim, posting notice: (Ope > s 
_.tocation thereon and complying with the on 
State laws, regarding the recording. of 
the location in the county recorder’s of- o. | 


fice, discovery work, etc. AS supplemental | 


‘to the United States mining laws there 
are State statutes. relative to location, 
-manner of recording of. mining claims, ° me 
ete,.. in the State, which. should. also. pe ee 
observed in the location. of mining claims, be ee 
‘*** (Italies added.) 


i ppellants. citing Rene v.. Mur a 
ray, 22 LD. 409,411 (1896), andthe — 
‘instructions issued by the Depart- 
Iment, Location of Ou Shale Placer ~ 
Claims, 52 L.D. 631 (1929), argue 
that. the Department does not re- 
quire compliance with state or local © 
_ (regulations. when placer mining 
claims are located. by legal subdivi- ioe. 


sions: on surveyed lands. 


The 1929 instructions. issued by. 


a the Assistant Secretary are limited. 


: They refer to oil shale placer claims. 


: located prior to February. 25, 1920, 


' by. legal’ subdivision on surveyed 


lands, without having the claim 
boundaries otherwise marked. The 


4, instructions stress the fact that par- 


ticular mining claimants had relied 
on previous Dep artmental decisions. 


2 Under the instructions, the claims 


were ‘to ‘be considered valid as 
against. the. federal government 
within. the meaning of section 37 of 
. the Mineral Leasing Act,> if they 


Zz otherwise. tmet the requirements of 


the section: In such case the Depart- 


_ ment. would not Inquire about the 


—claimant’s. compliance with state or 
> local regulations regarding marking 
o£ claims on the ground. Here, there 
“was no reliance by appellants on 
prior Departmental decisions be- 
-Cause. Aweifel testified that he 
staked the corners of each of the 
claims herein (Tr. 188). 
Reins involved the Departmental 
interpretation of Rev. Stat. § 2394, 
“as amended, 30 U:S.C. § 28 (1970), 


and Rev. Stat. §§ 2399 and 9381, as - 


amended, 30. U.S.C. $35 — (1970). 
~The conclusion was that when 


placer claims are located by legal | 


subdivision on. ee land, it is 


| | 5 Section 87 of the Mineral Leasing Act of - 
. Webruary 25, 1920, ‘as amended, 30 U.S. C. 


8-193 (1970), reads: 
_ “. See 37, “The deposits of coal, phosphate, 
~~ godium, potassium, oil, oil shale, and gas, 


herein referred. to, in lands valuable for such 


- minerals, * * * ghall be subject to disposi- 
-tion only in the form and manner provided 


- in. this chapter except as to valid claims — 


existent on February 25, 1920, and thereafter 


-Inaintained in compliance with the laws under | 
- which initiated, which claims may be paaeet 


under such ral including discovery.” 
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obs necessary ti: mink ithe ‘bowide - 


ries of the claim. Reins involved 


land in Montana and made no men-- 


tion of state requirements. The 


events concerned therein occurred 
prior.to promulgation of Depart- _ 


mental regulation 43 CFR 8401.1. 
(1966), now 48 CFR 3831.1, which — 


requires staking the corners of the 
claim. We find that the Depart- 


mental regulation i is controlling and. - 
that compliance therewith was re~_ 


quired in the location of the mining - 


oe herein. © 
The procedure that was folloveed 7 
in locating the 2,910 claims was 


elicited from Merle I. Zweifel at the » 
hearing. Zweifel testified. that he 


initially went to the Rio Blanco 
County courthouse in Meeker, Colo- 


rado, and obtained a county map 
(Tr. 120; Exh. B-65). He described 
his location methods by testifying: 


A. (The Witness) When I left the 


courthouse and had what I considered to 
be sufficient information to locate the 
claims, I-went back out to the ground and 


I would examine, and I did examine, to 
determine that there were noe other 


‘stakes or other claiming in the area, to 
‘the best of my ability. And then I would 


take the map which has been referred to 


‘as Exhibit 65 and. I would — there are no 
-county roads in the area, no section lines, 


and I would try to determine, and I did 
determine by the confluence of washes 


and streams shown on this map where I 
was, and to the existing roads‘in the area 
where they may have crossed a stream or 


intersected 2 stream or where there were _ | 
| (Tr. 186:) | 


- A. Then. Twoala aeteaniae. by ‘the 
speedometer of the truck how far 1. had 


moved, and by those principal. meazs I 
did locate these claims. dba nehae es ee 


da 


oray At. what poine: did y you establish the 
legal descripttion?. ’ : 
(> A, Well, I would take that map ‘and 


where the rivers and the roads inter- | 


sected, when I would come to that point 


I would determine on the map whether > 
that was Section 1, 2, or 3, or the South- 
Ge west or the Northwest Quarter. - 


—Q. Well now, if it was the northwest 


Annies and you were driving along the. 
west section line, you. locate the .north- | 


— west quarter. rather ay, couldn’t yout 
(Tr. 187.) . 


A. Pm not sure it: would be easy but by — 


_ the stream patterns shown on the map I 

' did locate them. (Tr. 188.) | 
oe ee Ds e 

_'Q. (By Mr. Longstreth) Mr. Zweifel, in 

‘going in throug gh the area to locate these 
claims you obtained. a map which showed 
| roads} isn’t that right? | 

A, Yes, sir; the existing roads. — 

- @. And you drove on those roads inso- 


- far as possible? 


A. Yes, and sans. there were 

trails that I would follow one the 

‘Toads. Nay a) _ 
er a a e * x 

Q. So. in order to locate a daim some 


| a from the road you had to walk, - 


didn't you? 


A. No, no. In some: instances you could 


drive. out across at country up on. — 
; well — . 
Q. In all instances could. you drive? - 
A. Not in all instances: no, sir, 
Q. Did you see any fencing out there? 


be ee I do recall fences, yes. They were 


drift. fences or Bureau of Land Manage- 
ment fences. that were installed. WE recall 
| going through gates, (Tr. 242. )- 


. Q. But now where you couldn’t drive, — 


| Mr. ZAweifel, how did-you locate them? 
A. We backed them where we couldn't 
drive, oe - 
' Q. You mean you walked in? - 


A. Well, I wouldn’t say walked in. n. We 


= stopped the pickup and carried what we 
: needed to go east, west, north, or pou: 
| (Tr, pase & 
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- the ° locators, did they? 


ae 


“Tn the eo state of nee ee : 


2 Zweifel stated that he did not recall. B 2 


seeing any brass caps or rock monu- — 


merits marking survey corners ( Tr. - 
146). Yet at one point he testified . 


that he had put stakes.on the quarter. _ 


corners of the claims (Tr. 188). 


Later he reversed himself stating + 


that he did not stake or post the . - 
four corners of the claims (Tr.221). | 
As to the posting of location no- | 2 ne 


tices Z weifel testified : 


Q. And did you put up a location a, 
_ notice? © 


ae =O Yes, ‘gir; I anne up. 2 notice: 
_Q. Where was that located? - oe Se 
A. Anywhere on. that 160-acre claim. a 
(Tr. 188.) 2 ae 
* a 
A. This - isa. copy of the. notice I left 7 


on the claims. . a 
- Q. Well, didn’t I understand you to say oe 
I believe yesterday or today that you. - 


prepared your location. certificates after 


you located and sent them out to your en 


principal locator?» 


A. We would make seen nesnienis: to : 
.Jocate these claims and we would mail Ae fs 
certificate out to the locator, and I ibis a 
take a copy and place on the claim. : 

- Q. Would that copy be identical to ents aye 
as to names? . 
A. Well,. yes, each copy ; Pm not. refer- De 
ring to—there were many | claims and - 
there were many different names on many ied 


different claim. groups. : Ea 
Q. Did you put up youn notice by y. = 


7 claim group?. 


A. On each claim, yes. 
Q. If you had 20 claims you would a 


have 20 notices? 


A. ahate, correct, sir. (Te 190.) 


7 tt * x ae 


= os @. dna now,. the location certificate, <e 
certificate of . location that you posted on 


the land didn’t: contain the names of all : 


a] 


on 191.) 
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me Yes, because Tt took them 1 to. Shaw- 
ah oe 
"Shawnee and.I had them drawn up, and » 
..°. ‘when we posted the balance we would © 
pring them.back to the claim and post 
- - them.on the claims. As you know, I made 
Many trips ‘back and forth to Colorado 
and. I do this, I would do this work as 


that: is correct, I took - them to 


2 went to Colorado and pay onts (Tr. 
eg ol z. ; eo. Ue 


waa: 4g OA. 4) * * I would take these claims to 
- the office and they were. being prepared, 
--, gnd were prepared; they were mailed to 
| -*. our people, our co-locators, for their sig- 
- nature which they mailed directly to the 
.. eounty courthouse; and I would return — 
~. then and. place the location notices on the 
'- . @laim and do the sampling. (Tr. 192.) 


 Q. You mean the location certificates? 
AS Right, copies 6f the certificates. 
-Q. ‘Were those all executed? | 
A. They have always been executed at 


: < Shawnee and mailed to the co-locators for 
. their signature. Then we would poet a 


“Copy on the claim, (Tr. 193-94.) - 


Subsequently at the ee 
: “Zweitel’s _ testimony was con- 

_tradicted by the testimony of Mrs. 
. Jo Beamer, admission of which was 


as stipulated (Tr. 828). Mrs. Beamer’s 


evidence is that Zweifel would tele- 
__ phone the office in Shawnee, Okla- 
homa, while he was. purportedly 


- Jocating claims in Colorado; each 


_ time Zweifel called he would report 


_ - the claims, descriptions, and co- 


locator names so she could prepare 
- location certificates (Tr. 827-28). — 
- Zweifel then testified that he 
spent the majority of his time in the 


field doing location: work and that 
he telephoned the necessary infor- 
_.. mation to his Shawnee office (Tr. 


859-60). This testimony is at vari- 


- ance with his prior statements that, 


OF THE DEPARTMENT oF THE INTERIOR 


7 180.20, a 


- after soouting the available areas In 7 


the Piceance Creek Basin he would 


return .to Shawnee, draw up. the 
location notices, and return to Colo- | 


-rado to post them on the claims (Er: [ 


191-92; 202-08). 

~The ‘Government. oy the | 
testimony of four Bureau of Land — 
Management Area’ Resource Man- 
agers, Robert L. Kline, Stanley G. 


Colby, L. Duane Hillberry, and 
Caroll Leavitt, who administer the 


areas encompassing the claims. . 
Klein’s area covers portions of the 


_ Agate, Nose, and Tag claim. groups 


located in Garfield County, This 
area represents a very small part of 


the total ‘area encompassed by the - 
_ 2,910 claims in the contest (Tr. 328; 


Exh. B-6). Kline testified that. he 
patrolled the area at least once a. 


week in the summer but during the — 
‘winter it was inaccessible (Tr. 337 . 

He said he never observed any stak- 
ing, nor any ‘location notices, nor 


any evidence of mining in 1966, 
1967 or 1968 (Tr. 338-39). The to- 


pography in the northern part .of - 
‘his area 1s very steep, with deep can- 


yons and in some places rimrock 
escarpments. (Tr. 380). The survey 


corners are marked by brass caps 
or rock monuments (Tr. 332). He 


stated that he did not believe one 


‘could accurately determine distance 
by the use of an odometer (Tr. 331). 


Colby administers the largest part 


of the areas here involved, including 


all of the area covered by Exhibit 


| B-6 other than that within Kline’s 
area (Tr. 350). He travels various 
parts of the Piceance Creek Basin 


about every two or three weeks (Tr. 


a B20) eae 


Tae 352). ‘Her never ene any mining 


oe posts, stakes. or notices that con- 


tained any reference to Zweifel or 
Zweifel International ‘Prospectors _ 


- (Tr. 358). The terrain is mountain- 
ous, ranging from steep canyons to 
foothills with a few escarpments in 
some places (Tr. 354), He traversed 
the Piceance Basin in 1966 and 1967 


and observed no mining activity on . | 
said ‘he was unable to identify the | 
pictures of stakes to any particular: 


‘any of the areas occupied by the 


claims (Tr. 856-57). He gave de- 


tailed testimony as to the roads that 
would have to be traveled and the 
“routes necessary to set foot on the 
‘claims shown on-Exhibit B-6 (Tr. 
361-406). He stated that attempting 


to locate the governmental subdivi- 


sions strictly by use of a pickup 
. truck odometer might result j in mis- 
takes, He attributed this to the 


the general terrain itself (Tr. 360). 


It was also his opinion that given. 
a pickup truck with an accurate | 
odometer and the map used by _ 


Zweifel, he could not with accuracy 


volved herein (Tr. 444). 


- Hillberry’s and Leavitt's areas of 


responsibility lie in Moffat County, 


involving only a small part of the 


_ total claimed area (Exh. B~7). Both. : 
‘oath by looking at that piece of ground e 


visited their areas frequently in 
1966 and 1967. Hillberry observed 


no Mining activity nor any mining 


~ location notices (Tr. 454-55). Lea- 
_vitt. found location notices. posted 


“in his areas but he found none of 
-Zweifel’s. In Hillberry’s area the. 
_topography i is ridges from moderate 
. to moderately steep and the valleys’ 


care from’ moderate to. gently ‘slop- 
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887 : 


‘ing. The a access is vied shaviaghioit 
(Tr. 455). The terrain in Leavitt’s 
area 1s 


7 “fairly. level, generally = 
rolling sagebrush country, deep 


washes. ” (Tr. 465.) — 


 Zweifel testified’ bout certain 


photographs which purportedly de- © 
“pict his sampling and staking worl: 
‘in the Piceance: Creek ‘Basin’ (Exh. » 


C-13 through C~70; Tr. 882). He 


claim (Tr. 879), but he did identify — 


‘them to certain claim groups. A red | 
figure on the back of each photo- - 
graph represented a correspond- - 
‘ingly numbered area on.:Exhibit ~ 
B-6, at which place the photograph — 
was allegedly taken (Tr. 884). On | 
-cross- examination 
: asked :. 


curves and bends in the road and _ 


_ Sweifel | was ~ 


@. N ow, upon nth basis, sir, aia ans c 
identity this Hxhibit C-13, with a red 13%. . 


‘I think you testified you took it off of this 7 


plat? 
A. This is correct. a ae ae 
Q. How did you get the Bure 18 es o put fe 


_ on the plat? 
_. stake the corners of the claims in- — 


A, Well, we just laid the pictures out 
and I identified where. I had been. doing . 
my stake work. Be . 

Q. All you had ‘to look at was - the _ 


ie De 4 


A. That is correct, . ae - 
Q. Are you intending to testity catia : 


you can ' ‘tell exactly where it was? 
A. Yes, I do. | | ao 
QQ. It that. ‘true of all, these cotter 


_ pictures? — 


A. Yes, that is bea: (te, 970-71.) . ns 
The fact that Zweitel could re- - 


“member the location at which these - 
photographs were taken and iden- ° 
‘tify them to a claim group is un= 
‘usual in 


in light of his lack of ability : 


"DECISIONS or THE, 


--t0 recall other facets of hia gestion: . 
asda: (Tr. 122, 140, 192, 291,- 
248-44, 859). In addition, aher 


| “Belted at the hearing to identify 


“ "a ‘three sets of photographs, Exhibits 


o B-66,. 
| ‘replied: | 
eR hesitate to state at this late stage. 


B-67; and B-€8, Eweifel 


— “This has been four years, and I hesitate 
an “to attempt: to identify it. I staked a num- 
“ber of claims and we are not going to get. 


* tangled up in a little thing like. that. We 


. eo " eS several thousand pictures. (Tr. 128. ) 


oi. Q.-Do you recognize these pictures? 


+. AvI doubt if I could pick them out 
- - among: thousands of pictures we. have : 


_ taken. I. probably could, but I am not 


* going to take a chance at it. I will put it . 


<Wike that. I have several thousand others 
.and they all look almost the same. It is 
| Bot a requirement of mining law to take 


_ Pictures. We do that as an added precau- 


* tion, as you ‘know. (Tr. 129. \ a 


The photographs. (Exh. O-13 


‘through C-70) are completely lack- 


claims were located in accordance 
“with the mining law. They substan- 


_tiate only the fact that ae were 


“taken. - 
At the hears Zweitel was ques- 


- , tioned as.to the possibility of locat- - 


-” ing the same land twice. He replied: 


_..A. No, I don’t think there is that possi- 


“(bility there. It might have occurred but 
don’t recall of knowing of the circum- 


: _ stances of that nature. 


—Q. If you are really careful it pee 


: “eaoaldet happen, is that right? 


A. I think it wouldn’t happen. (Tr. 
28) | 


- Zweitel also. 
checked the lands prior to locating 
cand saw no indication of other stak- 


ing hoe 290). When . confronted | 


‘DEPARTMEN' T 


‘stated that he 


ed THE INTERIOR 


with. the fact that he had top filed in. 


- more” than 200 separate. instances _ 
_ (Exh. B-92), Zweifel had no ex- 
‘planation (Tr. 313). es 


- Zweifel testified. that he icated . | 


all the claims i in contest without any 
assistance (Tr. 714). Yet between 

May 2 and May 93, 1966, Exhibits 
-B-1 and B-2- show Zweifel pur- 


portedly located a total of 2063 
claims in Colorado covering over 
287,000 acres of land. On May 15, 


1966, at the same time that Zwei fel 
filed location notices for 497 mining 


claims in Rio Blanco County, Colo-— 
rado (Exh. B-1 and B-2), he also 


filed location notices for 73 mining — 
claims in Sweetwater County, Wyo-. 


ming (Tr. 534, Exh. B-100). 


The record reveals the impossi- 
bility of the task purportedly un- 


_dertaken by Zweifel. Judge Luoma 

oncluded at 27 of his decision: © 
ing in probative value. They do not ree fied aan 
_ support the contention that the 


It is obvious from Mr. Zweifel’s own 
testimony and pictures that his efforts, in 


addition to filing claim notices in the 


courthouse, were basically directed at 
posting notices or identification markers, 


on groups of claims, not on individual 


claims. He made no effort to establish : 


individual claim corner monuments nor 


to ascertain whether the individual 


‘claims were in fact monumented by the 
public land surveys. In fact, an exercise 
_in simple arithmetic would reveal the im- 
- possibility of a person’s being able to set 
foot and post a notice on each one of the- 
_ numerous claims within the time limita-_ 
tions fixed by Mr. Zweifel’s activities. — 
- Furthermore, it defies belief that a person - 


could find his way to each and every 


- claim, considering the nature of the ter- 


rain and roads, the lack of fence lines, the 


: disregard of survey monuments,:and the 
| navigational tools utilized by Mr. Zweifel. 

-. The finding is inescapable that Mr. Zwei- — 
fel did not and could not post a claim 


[80-ED. 


matics on ranch. ind every ini SO as. to 


~ serve notice’on the world that the land 
embraced thereby was under claim. ia ia 
Although we realize that Zweifel,. 
- could have properly staked, posted 
notice upon and located some of the 
claims in contest, the burden rests | 


with appellants to establish which 
of the claims, if any, were properly 


| have not. met. 


-- Appellants failed to comply with 
_ the federal mining law in the loca- - 
tion of their 2,910 placer mining 
claims. Therefore, the claims are: 
invalid, a 


Bur den O f Proo - 


In arguing that the Government 
has the burden of proof in a mining 


| contest, appellants are Incorrect as 


to the law. It is well settled that in 
a mining. contest the Government 
has the burden of establishing a 

prima facie case that the mining 
claim is invalid. The claimant then 


| must prove by. a preponderance of 


evidence that his claim is valid. 


Foster v. Seaton, ott F.2d 836 (D.C. 


‘Cir. 1959). Appellants contend that 
such. a. rule. has developed. only be-_ 
‘cause of a misinterpretation of the 
Foster holding. The rule, however, 
has been consistently followed by. 
the Department, United States v. 
8o IBLA 857 (1972) = 
8 IBLA 


Harper, 
United States v. Taylor, 8 
264 (1972); United States v. Bass, 


| 6 IBLA 113. (1972), and by the 
>| courts, Converse v. Udall, SUPTA; 


7 United States v. Poole, 224 F. Supp. 
. 440 (1968). | 
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mining claims. 


(August 21, 1962). 


" Appellants cintee hat the Gor’ — 
“ernment. ‘did -not follow Depart- Bye 


‘mental standards for the examina-~ _ 


tion of placer mining claims. ee 
Appellants overlook the fact that : 


such. standards are merely | gen-. - 


eral guidelines and do not have the. ? 


- force and effect of statutes or reg-. 
ulations. There is no requirement. 
- located. This burden fy a 7 


Whether or not they were followed. i a 


that such guidelines be followed. 7 


is not the essential issue. It is, . 
rather, whether or not the Govern- . 
ment established a prima facie case. — 
that the claims are invalid. | 


In the proper circumstances . the oe 


. Government may establish a prima.. a 
facie case even though its witnesses, 


were not physically present on the. 
United States v.'— 
Fischer Contracting Co., John. ie 
Katsenes, Intervenor, — A-28779, 
Government. 
witnesses arc testified, as set:, 
forth supra, that they were familiar , 


with the. subject area; that 98;000. . 


to 99,000 oil shale samples had been , 


fokens in the area of the claims; that; i. 
‘such samples had been analyzed to. 
determine the minerals present ; and , 


that although alumina- -bearing « com-.j . | 
pounds were found, there was no., 


known present. process by which. — 
aluminum. could be. extracted from , ro 


such compounds and marketed. ata; 
profit: Even though the Govern-: - 
ment witnesses were not physically, 
present, on each claim, their testi-., 
mony; coupled. with the testimony _ 


of Zweifel, is sufficient. to establish , 
the Government’s prima facie case. 


As part of the prima, facie. case, ae: 


‘the Government called Zweifel as 
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an Adverse witness, Deweiifel was 


~ asked to. state under oath ‘what he 
_ did to locate the claims (Tr. 120, 
- 145;. 186-218, 240)" and. to discover. 
a valuable rnineral deposit on each 
claim (Tr. 144, 226, 931, 247, 715, 
~ 435-37), Zwoifel’s testimony as to” 
location was. so superficial and so. 


| ‘implausible that it was reasonable 


.. for the Judge to conclude from that 
testimony and the testimony of 
> other witnesses, that none of the. 
claims were located according tothe | 
. requirements of the mining law. See 

Adair vy. Shallenberger, 119 F.2d. 


1017, 1019 (7th Cir. 1941). 
“As to discovery, Zweifel is not 


“an, experienced assayer, -metallur- 
= gist, chemist, engineer or surveyor. 


A (Tr. 117, 246.) He. testified that he 
had taken ‘surface samples from 


"every claim, but that none “were | 
identified to any particular claim 


- (Tr. 7 15). Only approximately 20 


of the samples were assayed. None 
of the assays could be related to any 


specific claim and 1 none of the assays 


~ showed the existence of any valuable 
minerals. which could be extracted — 
sand marketed at a profit. Again, 


: considering the inherent implausi- 


- bility of the Zweifel testimony con- 
cerning discovery, it was reasonable | 


- forthe Judge to conclude from such 


testimony and the testimony of the 
Government witnesses that there — 


"was no discovery of an economically 


-. recoverable mineral on. any of the | | 
~ On February 17, 1970, acting pur- - 


claims herein. 

We find that the Government pre- 
_ sented a prima, facie case on both‘al- 
Jegations in the complaint. The Gov- 


% ernment’s: pane facie. case e having 


DEPARTMENT OF. THE. INTERIOR 


on each 


| bei sisiahed: appellants ie fis | ; 
responsibility. of proving that the | 
claims were located according tothe — 


mining law and that there was dis- 
covery ofa valuable mineral deposit 
claim. 


dence that any claim was located 
properly or that there was a: dis- 
covery on any claim. | , 


: Daou of Certain Contestees 


. Appellants contend that the fail- 
ure of some contestees to file an- — 
swers to the complaint was cured by 


the answer as filed by Zweifel. The: 


contestees against whom the judg- 
ment was rendered may not rely 


upon the answer filed by Zweifel, as 


his answer never purported to be 


on their behalf. United States v. it 
Holcomb, A-81019 (Angnet 1, : 


1969). | 
The rules of’ practice of the De- ; 


‘partment governing procedures in 


contest proceedings — provide that, 
within 30 days after service of the | 


: complaint a contestee must file in the 


office where the contest is pending an 
answer specifically meeting and re-~ 
sponding to the allegations of the © 
complaint. 48 CFR .4.450-6. The 
rules provide further that: 

‘Tf an answer is not filed as required, 
the allegations of the complaint will be 
taken as admitted by the contestee and _ 


the Manager will decide the case without 
a. hearing. 48 CFR 4,450-7 (a). 


suant to the rules, the Colorado 


Land Office Manager issued a deci- 
sion declaring the interests in the a 
mining claims of the defaulting con- _ 


"£80 L Di, “— - 


Appellants have 
failed to produce. persuasive evl- 


_ fedtees: saned theres mall and void 
_ for failure to answer the charges ¢ of 

the complaint. The. only. appeal — 
. taken’ from . that. decision was by 
.. John CO. Sterge, a. named contestee, 
which appeal related to additional 
interests | acquired. by ‘him in the 
King Midas claims 1-7 and West- 


wood.claims 1-7. Sterge also owned 
other claims and filed a timely an- 


swer. That answer is deemed to re- 
. late to all claims in which he had 


an interest, and ‘his appeal herein is 


‘likewise deemed to encompass his in- 


terest.in all such claims. 'The separ- 
ate appeal is therefore moot. 
. No other defaulting contestee ap- 


 pealed the Land: Office Manager’s 


decision. As to those contestees, the 


allegations in the complaint. were . 


| deemed admitted and the decision 
of the Manager was proper. No 


timely appeal having been taken 


_ therefrom, the contest against ‘the 
defaulting contestees is considered 
to be closed. 


- In the. Notice of Repeal: filed 


in the present case by Kenneth 


Kienzle, .Jr., such notice purports — 


‘to -be on behalf of “the contestees 
in Colorado Contest 441.” As to de- 
faulting contestees who-did not file 


' a-timely appeal from the Febru- 


ary 17, 1970, decision, the present 
appeal is dismissed pursuant to 43 
CFR 4.411 (b).- 

Due Process ee a 


- Appellants’ assertion that ia 


were deprived of property without 


~ due process of law and without just. 


- compensation is without merit. Due _ 


‘process requires notice and oppor- 
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claims, it does not require that the —_ 
| hearing be held in the courts or for-. 
bid inquiry and determination by 
the Department. Best v. Humboldt > 
Placer Mz mnang Co., supra, at 338.0 — 
‘Until the issuance of a patent, the 
legal title toa mining claim remains. _ 
with the United States Government... 
and the Department is empowered, 
after proper notice and adequate 
hearing, to determine the validity. ” 

‘of the claim. Davis v.. Nelson,:329.. 


F.2d 840, 846 (9th Cir. 1964).5 -:. 
Ganaron v: United States, 252 U.S. 
450, 459-60 (1920). on 
Appellants argue ‘that: they did 
not receive a fair hearing. They 


allege that there was sufficient ad-. e 
verse publicity surrounding the — 


contest proceeding: so as to render 


a fair hearing impossible. They also . 
charge that they were denied due. 
process because of the bias and pre- 
disposition of the Administrative. 
Law Judge. and other Department. — 


of the Interior employees. They. . 


argue that such individuals.should: — | 
have been disqualified from par- 


ticipating .in the adj udicatory : 
proceedings. 


Appellants oho were. represented : 


by Clement Theodore Cooper, Esq., oS 
made these same arguments in. 
motions. to disqualify and suspend’. 
the proceedings before the hearing... -- 
The Administrative Law Judge 
denied the motions by order dated 
May 13, 1970. Mr. Cooper renewed =~ 
the motions at the hearing (Tr. — 
en). oo 
Appellants contend that before ee 
- the: contest oe, the oe _—- 


Tn addition, 
_. procedure in initiating, prosecuting 


a 342 | "DECISIONS oF: THE 


7 ment of the Tutérior ae a num- 
ber of statements to the news media 
-< implying that judgment had al- 
_ ready been passed on the validity ¢ of 
-. the claims. Although, - appellants 
have made general allegations of 
_. adverse prehearing publicity, they 
have failed to present: any persua- 
__ sive evidence that there was any un- 
fairness in. the contest proceeding 


‘itself. See United States v. Gun, 


| TIBLA 287, 246, 79 LD. 588, 592 


(1972). 
“Appellants — grounded their 


eo sotion for disqualification on the — 


concept. that an Administrative 
Law Judge is an “employee” of the 


fe ‘Department of the Interior and 


_ therefore subject to Departmental 

 éontrol. The relationship itself does 
not prove that the hearing was un- 
fair or lacking in due process. 
United. States v. Gunn, supra. In: 
order to disqualify an Administra, 
tive Law Judge or justify a ruling 
that the hearing was unfair upon a 
-charge of bias, there must be a sub- 


stantial showing of bias. Converse 


v. Udall, supra; United States ex 
rel. Delica v. O'Rourke, 213 F.2d 
759, 763 (8th Cir. 1954) + United 
States v. Cody, 1 IBLA 92 (1970). 
the Departmental 


and deciding mining contests does 
not violate that section of the Ad- 
ministrative Procedure Act, 5 


. —US.C. § 554 (1970), which requires 


; : the separation of the investigative 


or prosecuting functions from those ) 


of decision making. United States v. 


_ “Aageris; 8 IBLA. 816, 322 (1972) ; 
; ; United States v. Mullin, 2 TBLA: 


DEPARTMENT 


or THE INTERIOR | “80 ED. 


133, 139 (1971) 5 ‘United States : ae 
ESOS 


: Mu eBuaae,: 7 6 ae D. 160, 
(1969). 7 
Clearly, online were hot © 


denied due process nor can we find 
support in the record for appel- 
lants’ allegations that adverse pub- 


| licity and bias rendered a fair hear- 


ing impossible. The Judge did not 


err in denying appellants’ motions — | 


to disqualify himself and to puspend ! 
the proceedings, | 


Prehearing deadline. of _ 


Appellants also maintain that the 
failed of the Judge to direct a pre- | 


hearing conference was prejudicial 


error and an abuse of ‘discretion. 
Under 438 CFR 4.480, the Adminis- 
trative Law Judge may in.his own 
discretion, on his own motion or 
motion of one of the parties, direct 
that.a prehearing conference be 
held.: The regulation clearly states. - 


that the decision of whether:or not to... 


hold a prehearing conference is dis- 
cretionary with the Administrative | 
Law Judge. Inthe present case, ap-. 
peliants. did not. make a motion to 


hold a prehearing conference, yet 


they assert that the failure.of:the — 


dudge to ‘order such a conference 


on his own motion was aD: abuse oe 


| discretion. 


’ To constitute: an naa of ‘coe . 


4 tion the action must be’ arbitrary, 


fanciful, or clearly . unreasonable. 


~ Onited States v. McWilliams, 163 
F.2d 695, 697 (D.C. Cir. 1947). Ap- 


pellants present no evidence that the 
failure. to: order a conference by: 


Judge Luoma was. arbitrary or 
clearly unreasonable. In addition, 


while the issues were being framed. 


, Pala 


juncture to be a small. oe con- 
ference (Tr. 27)... 7 


. Having been afforded fe: Gppor- 


3 tunity to handle such matters at the 
hearing, appellants cannot be heard 
to complain that the lack of a pre- 


are conference was. Bey judicial 


error. 


Severance. 


Appellants, prior to > the hearing, 
filed a motion for severance. By or- 


der dated May 25, 1970, Judge neglect of duty by the officers of the — 7 


Government is no defense to a suit — 
by the Government to protect the. — 
public interest or preserve a public. 
‘Tight. 43 CFR 1810.3(a) ; United 
States v. California, 332 U.S: 19,39- 


Luoma denied the motion. Appel- 
lants renewed. the motion. at the 
hearing (Tr. 27). Appellants argué 
that the failure to grant such motion 
was a denial of due process because 


‘it was virtually impossible to hear 
and receive evidence as to each in- ~ 
‘dividual claim. Such an argument is - 


merely the statement of an unsup- 


| ‘ported conclusion. Appellants pre- — 
sent no evidence of unfairness of the 
hearing based on the large number — 


_ of claims involved herein. Appel- 
‘ lants were afforded the opportunity 
to present evidence concerning each 


claim at the hearing, yet they failed — 
‘to present any probative evidence in — 


regard: to.any individual claim. 


Laches 
“Appellants argue ‘that the Goy- 


Pes, 


| siiotica ejectment, or. withdrawal 


of the lands when it had actual — 
knowledge: that vast numbers of lo- _ 


cation notices were being filed for 
areas in the Piceance Creek Basin 
‘and that failure to do SO oom 


“UNITED: STATES v. MERLE I. ‘ZWEIPEL ‘ET ADS 
3 | May 29, 1973 
| oe a ihe hearin: (Tr. 98-99), Clement. 
_. ‘Theodore Cooper; Hsq., stated that - 
he considered the hearing at’ that 


‘the. inter cole eel 4 The | : 


argument cannot be sustained. 


Colorado Contest 441° ‘was “pot 
— by the doctrine of laches. By 
statute, 43: U.S.C. $2 (1970), the. 
Secretary of the Interior has’ been 
_ granted. plenary authority. to ad: 
-Ininister the public domain. Inher- 


ent in such authority i is the duty to 


see that valid mining claims: are Tec é 
ognized, invalid ones ‘eliminated, a 
and. the rights of the public pre- 


served. Camer on Vv. United States, : . 
supra. — - : 
The general Pale 3 is that laches or’ 


40 (1947) ; Viah Power & Light Co. 
Vv. United States, 243 U.S, 389, 409 =o 


(1917). 


Until mining claims are een 7 


they are not immune from attack, - i 
and the Government, as the holder _ 
of legal title, may contest the valid- — 


ity of such at any time. United: | 
States v. Ideal Cement Company, 


“Inc. 5 TBLA 235, 79 LD. 117, 120. 
(1972). Appellants have provided - 


no evidence that the delay from. 
February 10, 1967, when the last lo- ..- 
cation notices were filed’ until — 


August 1968 when: the complaint ns . 


was issued, has prejudiced: their 7 


rights In any way. 


- Given the above, there is no o need: 7 


to explore appellants’. argument in-- _ 


volving the question of whether the : : 
Secretary of the Interior’s adi = 





| tration ‘of the ® public Tands 1s s the = 
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 prictary function. — ae 
Other Unpatented Claims —— 


_ Appellants’ argument that the. 
- contest was discriminatory because 
_ the Government did not join, herein, : 


‘other’ ‘persons holding interests In 


‘camel mining claims in the Pi- 
ceance Creek Basin also lacks merit. . 
-. Jt would be unreasonable to require 


that all such individuals and corpo- 
rations be joined as parties in Colo- 


- rado. Contest. 441. Colorado Contest. 


441 had a common thread which 
made logical the contest of 2,910 
| claims involving numerous ‘cantest- 
-ees. The thread was. that all the 
- glaims herein were allegedly located 
“by: Merle. I. Zweifel. He had per- 
sonal knowledge of the procedures 
~ followed in the location of all ne 
| : claims involved in the contest. 

_ Appellants have made assertions 


| as discrimination, but have pro- 


- vided no substantive evidence to ad- 
vance. such a charge. In. order for 


appellants’ assertions to stand they | 


“must show that. the Government 
acted arbitrarily by not joining 


- other persons—not Zweifel’s co-lo- 


_ ¢ators—who held interests in unpat- 
7 - ented mining claims in the Pi- 


_ ceance Creek ‘Basin. Merely because 


_ such claimants were not joimed does 
not support - appellants’ charge, of 
discrimination. 


Findings and re 
The action of Judge Luoma in 


* rejecting appellants’ proposed find-- | 


: ee of fact and. conclusions: of law 


was not.an abuse of discretion. Ac-- 
Vordine to 43. CFR. 4.452-8(b), the 


Administrative Law J ndge may 


oF THE DEPARTMENT | or THE. INTERIOR eo 


oe a he Sy 1 
; 


_ 180 I. 1D. . 


exercise of a governmental or pro atop this findings aa conclusions “2 


proposed by one or more of the par- 
ties to a hearing. The regulation al- 


lows the Judge to exercise his dis- 


cretion in accepting or re] jecting the | 
ane and conclusions. . Bae 
Appellants also charge error be- 
cause the Judge did not makea rul- - 
ing on each and every finding and - 
conclusion as required by 43 CFR 
4.4528 (b). However, | ‘the Depart- . 


ment and the courts, have . held 


that where an Administrative Law 
Judge rules, in a single. sentence, on 
all of the proposed findings and con- 
clusions submitted by. a. contestee, 
and the. ruling on each. finding and 
conclusion. i 18 clear, it is not neces- 
sary that the Judge make'a separate 
ruling on each finding and conclu- 
sion. National Labor Relations 
Board v. Sharples Chemicals, I Mey 
209 F.2d 645, 652 (6th Cir. 1954) ; ; 
United States v. Chas. P fizer &.Co.,; 
Inc., 76 LD. 331, 352 (1969) ; Onited 
States Ve Dricar, me LD.. 10, u 7 


(1963). 


Such is the case cherdis as J tidge 
Luoma stated i im his decision : 


‘The proposed findings of: fact and. eon- 


idanione of law submitted by Conitestees 


have been considéred and, except to the 
extent that they have been expressly or 


impliedly affirmed in this decision, they 
are rejected | on. the ‘grounds’. that they . 
are, in whole or in part, contrary to, the | 
facts. and law or because. _ they are 
immaterial. | : 


New Evidence = = 


- Appellants have. seo. eabmittod 


ari their appeal additional eviden- -— 
-tiary material, Such material may 
not:be considered.or relied. upon-in 
reaching a final decision, The record 


; ous at the een ea the | 
> gole basis for decision except to the 


‘extent that official notice may be 
taken of the public records of the 


Department: of the Interior and of 


any matter of which the courts may 
take judicial notice, 43. CFR 4.24. 
“Such a tender of evidence may only 
be considered. for the limited: pur- 


pose. of. deciding. whether a further 


hearing i is warranted, United States 


y. Gunn, supra; United States v. 


Winters, 2 TBLA 329, 78 LD. 198 


(1971). The. evidence submitted in 
this case does not Justify, such. a 


further hearing. . 
‘Therefore, pursuant: to es aul 


thority. delegated to the Board of 


Land Appeals by the Secretary of 
the Interior, 43 CFR 4.1, the deci- 
sion. ‘er from is affirmed. 


oS OSEPA W. Goss, Af. rember 


We CONCUR: 


| FReperick Fisuman, u ember. ey 


Doveras KE. Hexniquss, ad ember. | 


H. W. (CALDWELL AND eON) INC. 
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: ie ‘No. NPS-WASO-NATR-V- 
63/28, Natchez Trace Parkway Proj- 
ect 3-0-7, National | ‘Fark Service: 


‘Sustained in. Part, 


Contracts! Construction and’ Opera- 


tion: Drawings and. Specifications— 


Contracts: Construction and © Opera~ 


tion: General Rules: of Construction 


ze “Wwe ‘CALDWELL’ “AND ‘SON, 
. May 30, 1973 


. Contracts: 
tion: Changed Conditions—Contracts: 
Construction and Operation: Drawings “ 


While Federal custom ordinarily prevails : 
over local usage when in conflict, in re - 
solving a dispute. concerning. the Teason-_ 


. ableness of tolerances permitted under a 
- contract for the construction of a road, 


State and not Wederal eustom is held to < 


‘govern, since the evidence showed state 
sage to be standardized and. the. ¥Fed-:— 
eral trade practice. Was . not clearly 
established, | 


‘Rules of. ee appeal? Burden: of c 


Proof—Rules: of Practice: - Evidence 


A contractor ane a contract for the eon- 
struction of a road: has not sustained its. - 
burden of proof. where the only. evidence .~ 
offered by it in support of a particular 
claim is the testimony of one. witness who. 


‘repeated the allegations contained in ‘the | 


contractor's original claim letter, as such : 
assertions: have no probative weight in — 
the absence -of further ean carom and , 
documentation. = | 


Construction oi Opera: a 


and Specifications 


Where a. contract for ithe | constriction of ~ 
a. road provided for the placement of un- 
derdrain, estimated at 3000 linear feet, _ 
a claim by a contractor under - the: 


_ Changed Conditions clause upon encoun: — 


tering water seepage, which necessitated — 
less than 3000 linear feet of underdrain: . 


. to be placed, was denied, since the. pres- | 


ence of a wet condition should have been | 
reasonably anticipated. from. a ‘study, ot : 
the contractuai.” documents © andthe — 
amount of wetness encountered’ was ac- 
tually. less than. the contractor - might a 
have expected. ~ ‘ 


"APPEARANCES: Robert B. ‘Ansley, 7 
Jy, Attomey at Law, Smith, Currie & 


Hancock, Atlanta, Georgia, for. the = 
appellant; Justin P. Patterson; - 
Department Counsel, leicgmanicin D. C, ; 
for the Goverment, « | os 
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solving a dispute. concerning. the Teason-_ 


. ableness of tolerances permitted under a 
- contract for the construction of a road, 


State and not Wederal eustom is held to < 


‘govern, since the evidence showed state 
sage to be standardized and. the. ¥Fed-:— 
eral trade practice. Was . not clearly 
established, | 


‘Rules of. ee appeal? Burden: of c 


Proof—Rules: of Practice: - Evidence 


A contractor ane a contract for the eon- 
struction of a road: has not sustained its. - 
burden of proof. where the only. evidence .~ 
offered by it in support of a particular 
claim is the testimony of one. witness who. 


‘repeated the allegations contained in ‘the | 


contractor's original claim letter, as such : 
assertions: have no probative weight in — 
the absence -of further ean carom and , 
documentation. = | 


Construction oi Opera: a 


and Specifications 


Where a. contract for ithe | constriction of ~ 
a. road provided for the placement of un- 
derdrain, estimated at 3000 linear feet, _ 
a claim by a contractor under - the: 


_ Changed Conditions clause upon encoun: — 


tering water seepage, which necessitated — 
less than 3000 linear feet of underdrain: . 


. to be placed, was denied, since the. pres- | 


ence of a wet condition should have been | 
reasonably anticipated. from. a ‘study, ot : 
the contractuai.” documents © andthe — 
amount of wetness encountered’ was ac- 
tually. less than. the contractor - might a 
have expected. ~ ‘ 


"APPEARANCES: Robert B. ‘Ansley, 7 
Jy, Attomey at Law, Smith, Currie & 


Hancock, Atlanta, Georgia, for. the = 
appellant; Justin P. Patterson; - 
Department Counsel, leicgmanicin D. C, ; 
for the Goverment, « | os 


ug . ¢ OPINION BY MR. PACKWOOD 
_.». INTERIOR BOARD OF 
OONTRACT APPEALS 


On October 2, 1963, the National’ 


Pare Service is apdod Contract No. 


- (NPS-~WASO-NATR-V-63/28 . to 
LW. Caldwell & Son, Inc. (appel- 

lant), in the estimated amount of 
-$1,816,424.15 for Project 3-0-7, 
hie ‘Natchez Trace ‘Parkway, in Madi- 


s gon County, Mississippi. The con- 
tract called for grading, drainage 


ae structures, special borrow plating, 
a .selected borrow topping, aggregate 
‘base, bituminous concrete pavement 


- ‘and other work for the construction 

of 8.561 miles of the Parkway, be- 
ginning near Ridgeland, Missis- 
_ sippi, and ending 3.7 miles south of 
.. Mississippi Highway -43. 


_, This project was a relocation of. 


the existing parkway, made neces- 


sary by the action of the Pearl River 


-- Reservoir Commission in develop- 
Ing the Ross Barnett Reservoir 


which was scheduled to flood some | 


sections of the existing parkway. 


The. contract was prepared on. 


- gtandard forms for construction 
and contained the General Provi- 
‘gions set forth in Standard Form 
93-A (April 1961 Edition), as well 


as seventeen pages of special provi- 


gions. ‘The contract also incorpo- 
rated by reference the provisions of 
‘Standard: Specifications for Con- 


struction of Roads and Bridges on 


_ Federal Highway Projects, FP-61 
-. (January 1961), U.S. Department 
of, Commerce, . Bureau of Public 
Roads. 
The contracting officer terminated 


- the contract for default by letter: Oo | ; 


act 


DECISIONS or THD DEPARTMENT OF ‘THE. INTERIOR: 


March 1, 1967, ay saved thé. a 
“ ‘contractor that as of Ja anuary 15, 
1967, the contract work was esti- 
‘mated to be 63 percent complete, . 
while the time authorized was over- 
run by four calendar days. The let- 
ter recited that failure to prosecute | 
the work with such diligence as to 
insure completion within the au- 
thorized time constituted a default 
on the part of the contractor and 
justified termination of the contract 


by the Government. The contrac-_ 
tor’s right to proceed with the work 
was therefore terminated, : 

After completion of the project 
- another contractor, Caldwell. 


submitted claims for equitable ad- 
justments of its contract by brief 


of June 28, 1968. The brief set forth 


19 separate claims, designated by 


the letters “A” through “S” and 


‘alleged that 


* * * the sonnets encountered extra 


_ work, changes, changed condition, ex- 


cusable and’ Government-caused delays, 
and interference by the Government with. 
the Contractor’s planned methods of per- 


formance which, in effact, took the con- 


trol over the project work away from 
the Contractor. 

The Findings of “Pact and 
Decision of the Contracting Officer, 
dated January 6, 1970, denied all 
claims except for.minor portions of 
Claims E and S. Additional com- 
pensation of $2,607 and 18 days ex- 


tension of the contract time were 
allowed under Claim E. Credit for | 
‘the cost of culvert. pipe and rein- 

_ Torcing steel taken over by the Gov- 


ernment.and for unpaid earnings at . a 
the time of default were allowed 
under Claim S: The Contracting Of- 


“180. LD. — 


| doer further ‘ean that there were 
increased. construction | costs. of 
$257,094.24 on the completion con: 
tract, additional engineering costs 
of $1, 847.58 and liquidated damages . 
of $38,800 chargeable to Caldwell. — 
After crediting Caldwell with the. 


callowances under. Claims E and §, 


the Contracting Officer found the 
total amount due the Sean | 


to be $149,662.46. 


After giving timely See of ap- 


peal of the Contracting Officer’s 
decision, the appellant filed its com- 


. plaint,: restating its claims “A” 
through “S”, asking for an equita- 


ble adjnstment in the form of an ex- 
tension of the contract time by 261 


days, and alleging the reasonable 


_ value of all the work performed by. 
the. appellant under the contract 
was $3,947,425.70. After deducting 
the sum of $1,067,681.69, which the 


Government had paid, the appel-. 


lant requested an equitable adjust- 
~ ament-of the contract ‘in-the amount 
of $2,879,744.01. Appellant further 


alleged that the Government wrong-— 


fully terminated its right to proceed 
and therefore it denied responsibil- 


ity for excess costs involved in the . 
reprocurement as well as for the. 
— liquidated damages assessed by the _ 


Government. 
_ In response to. the July 2, 1970, 


- Order of. this Board granting the — 
Government’s. motion for a more. 


definite statement of the complaint, 
the appellant submitted an item- 


ized breakdown of costs totaling 


$4, cf 14 337.48 and asserted that the 


most suitable method of providing 
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an eee aUjastment: was to uti- toe 
lize the total cost method. After de- | 
ducting ‘the ‘payments made by > 
the Government, the appellant’s ea: 
amended complaint. requested a 
net equitable adjustment in the 
amount of $3,646,655.79, together ~~ 
with such other costs as may be | 
incurred after July 81, 1970 for. 


which the contractor ack be en- i 


titled to recover. 


An extended <a was held on A 


this appeal, running from April Bo. 
to May 8, 1971, in Jackson, Missis- 


Sippl, and from J une 1, to J une 11, 


1971, in Arlington, ‘Virginia. The ae 
hearing produced a transcript total- 
ing 4,484 pages in 15 volumes. The | 
parties introduced more than 140° — 
exhibits, many of them multi-paged. ss 
- The appeal file consists of more than 


800 pages in twovolumes.. i 
The individual elements of the 2 


claim, which appellant. designated 
“A” through “S” will be referred to. 
by the same designations in this ~ 
opinion. These separate elements 
will be examined in the order listed, 
before we consider the overall — 
claims for equitable adjustment, the 2 


propriety of the default termina- | 


tion and the, Government’s related - 
claim for excess costs, as well as the 


liquidated damages” assessed” ae ; 
delayed performance.. : 


‘By agreement of the parties, ‘iar 


hearing on this appeal was limited. e 
to the question of liability, reserv- 


ing the issue of quantum. for refer- - ] 


ence to the contracting officer ‘in the . : 
event that additional ii ih was -_ 
found to exist. oa ee 


~ B48. - DECISIONS OF THE 
| Claim A 


; "The appellate aie in its. com- 


‘laine that the Government. re- 


7 quired unreasonable tolerances of 


| one inch and later three inches in 


| undereut areas and in correspond- 
- ing elevations in Alls, causing extra 


: work for which it is entitled to an. 


Sie equitable adjustment (Complaint, 
- par. 2A). In its claim brief of June 
98, 1968, to the contracting officer, 
the appellant had also alleged that 


; - the time required to set blue top 
| ‘stakes. and check the grade. with a 


string line caused the material to 
-_. be exposed to the elements for long 
oe periods of time and made it difficult 


to achieve the. close tolerance . re: 


: : quired by the Government. - 


“on ‘The evidence introduced by. the ; 
ne appellant. to support this portion ¢ of 
- its claim consisted. primarily of a 


a repetition of the allegations : in the 
claim brief by Mr. Edward Cald- 


well, Executive Vice. President of 


the: appellant firm. Mr. Caldwell 


. first defined undercut as removal of 
. unsuitable material froma roadway 


: to make a space to put more suitable 


material back (Tr. 721, 722). then 
expanded his definition to include 


_ -any excavation below. the top of the 
road grade, or planned profile (Tr. 
av 92), Although he observed that the 
term undercut was used in only one 
. instance in the. plans, the note at 
page 7, Mr. Caldwell interpreted the 
information set forth on page 2 and 


page 4 ‘of the plans as requiring 


( undercutting. 


-.. Mr. Caldwell asserted tl that: j in. 30. 
“years, of experience in. grading con-| 


: . struction in Tennessee, Kentucky, 


DEPARTMENT. oF THE INTERIOR 
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- Aiea aad Mississippi, he had: | 
never ‘known of a situation where © . 
blue: top’ stakes were placed at the 
bottom of an undercut for use ‘in 
‘string line checking of the grade 
(Tr. 748). Mr. Caldwell objected to 


imposition of tolerances at the bot- 


- tom of undercut areas as contrary to 


established practice i in the industry. 

Mr. Caldwell’s objection to the 
application, of a one-inch tolerance 
at the bottom of the excavation in 
cuts and at the corresponding eleva- 
tion in fills led to a cénference on 


: April 20, 1966, with Regional Engi- 


neer G. ‘A Wilkins, District: Engi- 


eer Roderick 'S. Banks and. Resi- 


dent Engineer Oscar Grant. As a 


result of the conference, the Gov- 


ernment relaxed. the tolerance from 
1 inch to 3 inches, but the resident 
engineer continued to set blue top — 
stakes and to use string lines to _ 
check the 3-inch tolerance. Mr. Cald- 


well continued to object, insisting _ 


that it was not customary practice 
to impose tolerances atthe bottom 
of undercut areas by means of blue 
Es and string lining. _ ae 
‘In-support of Mr. Caldwell’ Ss as- 
sertions as to custom and usage with 


Tespect to tolerances in undercut: 


areas, the appellant introduced a 
number of photographs of undercut 
areas on the completion contract for 
the purpose of showing that the 
Government reverted to normal 
procedures and did not require blue 
topping and ‘string lining: at. the 


bottom of such’ areas (App. Exhibits | 
3(a) through 3 (cee) Je. 


Mr, Roderick 8. cone District | 


Engineer, defined undereutting as 


} ae wel 


. any excavation eee the ae line 


: - (Tr. 1926), ut he stated that when 
there is a specified. depth of under-. 


cut, that is a portion of the design 
(Tr. 1918). Controls were applied 
when the undercut was part. of the 
design, but not when it was merely 


' removal of soft or unsuitable mate- 


rial found in the road. during con- 
struction. Mr. ‘Banks testified that 
responsibility for: determining | the 
tolerances to be applied rested. with 
his: Resident Engineer on the proj- 


: ect, Mr. Grant. Although he did not. 


| set: the tolerances initially. imposed, 


- he considered them reasonable and 
opposed. relaxation of those toler- 


ances at the conference ¢ on. n April 20, 


1966... 
Mr. ‘Grant ‘defined the ‘undercut- | 


ting. generally. referred to in. con- 
| ‘struction as the removal of unsuita- 
ble material described in Article 
102-8.9, Standard . ‘Specifications 


LF P-61 (Tr. 2145). In layman’s 
terms, Mr. Grant described this op- | 
_ eration as removal of soft spots. in 


the road until stable material is lo- 
cated, then, without dressing to any 


special line or grade, backfilling 


with. unclassified excavation, or bor- 


Tow.. _ This type. of operation: was- 


ect 3-0-7 (Tr. 2147). On the other - 


' hand, Mr. Grant..did not, consider 
excavation for the 2’4’” layer of 
‘plating material to be undercutting 
‘since the cross sections showed every 


a station where such plating was su- 
| perimposed on the subgrade. 
‘Mr. Grant testified that he had 


| ‘supervised 10 large grading jobs in- 


> ae 65-70 miles of the N jatchez 
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7 Trace Parkway in the years ilinmedie . 
“ately” prior to October 1963, and had: . 
never even had a serious discussion “s 
| with any other contractor concern- — 
- ing tolerances (Tr. 2110). On those ~ 
‘projects, he applied 14-inch toler- 
ance at the top of the topping, 
‘Y-inch at. the top of. the: base, ~ 
¥-inch at the top of the pavement 
and 14-inch on bridge. decks . (Tr. Fe 
Q111). } 
these projects was ‘normally | 20: 
‘inches thick, consisting of one foot. 
of topping and eight inches of base. 
On Project 3-0-7, however, the typi- * 
cal pavement structure was four feet © 
thick, having a 2/4’ layer of plat-' — 
ing below the topping and above the 


The pavement structure on : 


subgrade. Since he considered the. Z 


drainage and load distribution to be. 
less critical at a distance of | four : 
‘feet below the profile grade, Mr: | 
‘Grant determined. that a one-inch ~ 


tolerance would be more reasonable ~ 


than the 14-inch tolerance he nor+ 
mally applied at the a of a a 


subgrade. 


* The Government pieecnied 4 testi- ee 
‘mony from an éxperienced engineer, ~ 
who was not involved in the present’ ~ 
dispute, on the question of custom 
and usage in grading construction’ . 
in appellant’s home state of Tennes- 
‘see. Mr. Garland Ryals Champion, oo 
Highway Operations Engineer and — 
“Supervisor of the Department: of. 
Construction, Maintenance, Sécond- 
ary Roads and Traffic Engineering - 
‘in the Tennessee Department. ‘of. 
Highways (Govt. Exhibit DD), — 
‘who had 40 years’ experience with 
the Tennessee’ Department testified 
that when he. assumed. the position” 
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meee of State. Construction Hava in 
1961, he sought to standardize the 
- tolerances applied on road-building 

projects througheut the state. Al- 


. Jowable tolerances were the subject | 


_of-letters of June 15, 1961 (Govt. 


_- Exhibit EE) ‘and Tana 6, 1965 


os (Govt. Exhibit FF), from the De- 
oe, partment of Highways to the engi- 


. meers-on construction. These letters 


- set forth the allowable tolerance for 
’ grading on both primary and sec- 
' ondary roads as 0.10 foot. Mr. 


_. ‘Champion stated that grading in 
this context means excavation only, . 


: cmaking cuts: and fills to the eleva- 
‘tion called for in the plans (Tr. 


‘£ 2166). The sub-grade elevation and: 
_ the top of the grading are the same _ 
“thing (Tr. 2167). Engineers on con- 


; ‘struction. ‘were instructed in both 
‘letters to set blue tops for grading 


_ ‘on all jobs and also to use the blue .. 
since 1928, drew a distinction. ‘be- - 


7 tops or reset them for capping on 
~primary roads. Mr. Champion testi- 
_ ‘fied that string lining from the blue 

tops was a customary method of 
-¢hecking the grade. If center blue 


«tops are set, the string line is used ~ 


to establish the outside grade and if 
“blue tops are-set on both sides, a 


‘string line would be'used to check . 


if the crown (Tr. 9181). 
Mr. 


“Tennessee called fora layer of spe- 
cial: material -2’4’’ below the. cap- 
“ping, the same tolerance should 
apply at the bottom. of the layer as 
“if no special material were added, 


Mo of a foot: (Tr. 2176-77). Accord- 


“ing to Mr, Champion, both cuts and 
, : fills should 'bé blue topped to eontrol 


OF THE DEPARTMENT 


: ‘Champion expresed his 
7 ‘opinion that if a road design in 


OF. THE INTERIOR (80,20. 


the thickness of the special material | 


in order to determine how much of 
the material should be paid for (Tr. 


2177), 


“When asiena on cross examination | 
what tolerance he would apply to 


the bottom of an undercut, Mr. 
Champion stated that undercut. 4 in 
Tennessee means removal of soft or | 


bad material and replacing it with . 
better material (Tr. 2185). Under- 
cut is not. designated by station 
number on the plans since where it 


will develop cannot be determined : 
in advance. He noted, however, that 


the terminology was different on the 


Natchez Trace, since the plans desig- | 


nated undercut to a particular thick- _ 


ness (Tr. 2186). 


Mr. Russell H. ‘Giles, Field Su- 


perintendent for the appellant from 
April to. December 1965 (‘Tr..2995) , 


who had. worked on. construction 


tween spot. undercut for removal of 


soft material which is not graded to 


any specific level (Tr. 3008-09), and 


roadway undercut for base material 


(Tr. 3008) or linear grading under- 


cut (Tr. 3014-15) which was part. 
of the rough grading. Mr. Giles. | 
stated that a tolerance of .1 to .2 foot — 


up or down was reasonable for such — 


se a grading, 


| Decision 


| ‘This eRe for extra ee rests 


entirely on: the question of the rea- _ 
sonableness of the one-inch toler- _ 
ance applied before the conference _ 
on April 20, 1966,.and the three-inch 
tolerance applied thereafter. No 


tolerances ‘are specified i in the plans a 


ne 3451 ‘ : a i Pe 


= for the. evel. of construction: to 


~ weuhich theses tolerances of one and 


three inches were applied. While 


trade practices cannot be relied upon 
to vary the terms of an unambiguous 


contract provision, it has been held 


that imposition on a contractor of. 
tolerances not set forth in a contract. 

and in excess of those normally em- . 
| ployed on jobs of a similar character. 


is an unwarranted interference in 


the performance of the contract, en- 
titling the contractor to an equitable | 


adjustment of the contract. 


- Before determining the tolerances. 
normally employed on jobs of sim- 
ilar character. we must first establish 
the character of this job. The level 
_~ at which the tolerances of one inch 


and three inches were applied is the 


bottom of the 2’4’ layer of plating, 


but the parties use different. terms 


in relation to this level. The appel-. 
Jant refers to the operation required 
to reach such level j in cuts as under- . 
cut, while the. Government. con- 


siders. it to be. merely. unclassified 


excavation: necessary to conform to. 
the plan grade and cross section. - 


The word undereut is not used in 


the. plans with reference to, the bot-- 


tom of the plating. 2 ‘The photo- 
| graphs introduced by the appellant 
as showing undercut’ on the comple- 


_ tion contract * are not identified by 
iad aessagd 7 the ee . 


1WRB Corp. v. Unitea States, 183 Ct. Cl. . 


409" (1968). 


° 2 The word undercut appears put once in 


the plans, on page 7, and’ Tefers to an area 
. where topping but no plating” As specified. 
Volume 1, Appeal File. fen 


_® Appellant’s Exhibit B(a). through 3(ece).. 
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to the design elevation. at Pies bot- : : 
tom of the plating.* 3 
The primary inestion remaining, . 


Sowers is whether the tolerances. _ 
applied at the bottom of the plating’ 


were reasonable. The Government: se 


suggests that Federal custom and — 


usage developed in more than 20 ~ 


years of construction on the Natchez’. 


Trace should prevail in determin-’ 


ing the reasonableness of the toler- | | | 
general proposition that Federal: 


custom, when clearly established, 


should prevail over state or local. - 
_ usage, we are constrained to observe — 


that the Government selected, as its’ ‘ 
only expert on the question of toler- 


ance, an official from the Tennessee’ = 
‘Department of Highways. A 


Mr. Champion’s tesuniohis was” : 


concise and fully. documented as to 


the statewide | standardization — of. . 


‘tolerances allowed since 1961, for : 


the various levels of highway con-" 
struction in appellant’s home state: 
of Tennessee. No such written 
standardization was present on the — 
Natchez Trace, where the tolerances’ 
to be applied were left to the judg- a 
ment of the resident engineer on — 
each project. The fact that the resi-: — 


rs engineer on this project may : : 


é'The testimony of Government. Tipe : 
Horace Allen was that. ‘most: of’ the ‘photo-. 


graphs depicted spot undercutting, the extent. : s 


of which was dictated by the amount of soft 


or unsuitable material found in the grading 


and not by the design of the road. In: some. 
pictures, the. material being used for backfill, 


was the same as. that found underneath. In. 
neither case was a design level of the road, . 


involved and controls were not used (fr. es 
2966-92). This. testimony stands unrefuted.. a 
© Government's Posiheeaine Brief, pp. 187—) a 7 


Spas oe 
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“have applied ere aes on. 

; other projects does not preclude the. : 
Possibility. that other tolerances 
were applied by. other engineers and. 
does not.meet the test for establish-. 


ing a trade custom.*. 


Since the eal may. properly, 7 
ek charged with, knowledge. of, 
_/¢learly established trade customs in — 
his home state, we find that the trade. 
~ customs prevailing in road con-: 
: - struction i in Tennessee form a suit-.. 
- able basis for determining whether 
the tolerances ee here were. 


-Feasonable, 


The terminology + varies ealieitly 
Natchez: 
Trace but the various layers are: 
eee comparable. The layer below. 
- the base course in Tennessee is called. 


oe Tennessee. to the. 


-¢apping, while on’ the ‘Natchez 


_ Trace it is called topping. There is 


no layer in Tennessee comparable to 


"plating, but plating, topping and: 
capping all fall within the defini- 
tion of. subbase. adopted by the. 


~ American Association of State 
| Highway Officials (AASHO), and 


__ subbase is the lowest layer of the 


_ pavement structure, which in turn 
vests on the top surface of the sub- 
grade. We find that a tolerance of 





See Eder Electric Co. v. United States, 205 | 


OK Supp. 305 (ELD. Pa. 1962). 


~ - *™Government Exhibit Q,- AASHO Highway 


‘Definitions adopted by the American Associa- 
: tion of State Highway Officials. 


“Pavement structure-—The combination of — 
_gubbase, base course, and surface course placed 
“on a subgrade to support the traffic load and 


: _ distribute it to the roadbed. 


“Subgrade ——The top surface of a roadbed: 
apon which the pavement structure and 


- shoulders are constructed. 


~ “Subbase, —tThe layer or layers of specified - 


Or: selected © ‘material of designed thickness 


“placed on 2& subgrade to support & base . 


| course”? 
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| “0 1 foot is easels at the Hope sur- 
face of the subgrade, which plane is 
¢, where 
plating is required, and the ; bottom: ' 
of the. topping elsewhere. We fur- 
ther find that inspection of the top 
surface of the subgrade with string ‘= 
lines from the blue top stakes was _ 
reasonable and 3 m accord with trade | 


also the hottom< of the plating 


custom. 


. The appeal is allowed to the ex-_ 
tent that the appellant + was required 
to grade the level at the bottom of 
the plating: to a tolerance closer than 
0.1 foot prior to April 20, 1966.* The 
appeal i is denied with respect to that — 
portion of the claim involving grad- 
ing to a three-inch. tolerance after | 


April 20, 1966. 


We rake no staan as to the: : 
number of yards graded to the one- 
inch tolerance, nor do we make a 


finding as to the amount of ‘time 


or degree of difficulty involved: in 


achieving the one-inch tolerance as 


opposed to the 0.1-foot tolerance we’ 
find to be reasonable. These matters | 
go to quantum and such issue was’ 
agreement ot the 


reserved. by 
parties. | 


6 laum. Bo 


This claim involves an aiesetee a 
that the Government -required ex- 
_ cessively close tolerances on the sub- 

grade below the topping.® The tol- 
erances allowed 


were one-fourth 


8The date of the conference referred to in 


the. text supra at. which the reasonableness of 


the tolerances being imposed was discussed... 


® According to the AASHO definitions (Note 


7, supra) the level at ‘the bottom of the 
topping would be subgrade only where no. | 
layer of plating was required. Mr. Caldwell 


uses the terms “level below the topping” 
(Tr, 766) and “subgrade” (Tr. 775) inter- 


- changeably in his testimony. 


“180 LD. cee 


aa prior; to. ape 20, 1966, and: 
one-tenth foot thereafter. 10. 
Mr... 


of the topping, he stated: 


Dr. 775. ‘ 


Mr. Caldwell eeted that he con- _ 
sidered “one tenth foot would be. 


reasonable tolerance if you were 


going to actually measure it.” (Tr. : 
774.) He considered it unreasonable 


to measure with a airing b line Soe 


15). 


an allowable vertical tolerance of 


0.1 foot at the top of the subgrade. _ 
~The appellant also introduced a 


- number of photographs taken dur- 
ing the period from August: 14 


through September 25, 1967, which. 
purported to show that i ‘strin-. 
_ gent standards were required of the. 
completion contractor with respect 


_ to the smoothness of the subgrade 
prior to placing: topping. 13." 
‘10 Tr, 763; Government Exhibit CC, - 


“Tr. 791, AppeHant’s Hxhibit 18. 
- 2 papellany s Exhibit 4 (a)-4 (58). 
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| ‘Edward - -Caldwell testified 
that he. “had. never been required. 
__ to grade a road at the level of below 
topping to anything closer than a 
tenth tolerance and then it wasn’t. 
ss stringlined and checked unless there. 
‘was some obvious crown at the quar-. 
ter point or something like that,”. 
(Tr. 766) but the following day, 
referring to the level at the bottom 
“Tye 
never had a string line put on a 
set of blue tops. at subgrade * edna aan 


in. support of his sbubention ‘that’ 
0.1 foot was a reasonable tolerance . 
at the top of the subgrade, the ap- 

pellant introduced a copy of the | 
Mississippi Standard Specifications — 

for Road and Bridge Construction, — 
1956 Edition, which provided for 


“The Cccmient s fee witness, ee 
on the question. of. tolerances,," 
Mr. ‘Champion, agreed. with: the aps. 
pellant’s contention that one-tenth . ~ 
foot was a reasonable. tolerance at 
‘the top: of the ‘subgrade. when he a 
testified that the. Tennessee Depart- ~ 
ment of Highways had allowed such: — : 
tolerance ‘since 1961 (Tr. PV). oS 
However, the practice in Tennessee 


was to require blue tops at that — 


level?* and .stringlining from the — | 


blue tops: 1s a normal Erocett (Tr. 


2167, 2182). ne 
- Mr. Grant, Resident Enigineer' in: 
charge of Project 3-0-7, testified 
that he had applied a tolerance of: . 
one-fourth inch at ‘the bottom of . 
the topping on: 35.-Natchez Trace 
projects he’ had. supervised. since) 


1948 (Tr. 2112-16). He further tes- 


tified-that-use of string lines on blue. _ 
tops was a common and convenient,” 
method of determining compliance: | 
with the tolerances allowed (Tr. Rae 
we: ited oy Sa oP ne, a ee 


Deoision. 


” The Goverineit engineers: and | 


| inspectors were consistent in ‘their a 
testimony that stringlining from — 


blue tops was a customary method. 


of checking grades.* Mr. Caldwell, 
on the other hand, testified: vari- 
ously that stringlining from blue. 
tops at the subgrade level wasdone 
sometimes (Tr. 766) or never (Tr. ea 
775). The photographs introduced ao. 
by the appellant and identified as. 
- relating to the mee 6 or * bottom hat 


“138 Government Exhibits BE, FF, . | 
14 Tr, 1549 ; 2143; 2095; 3069. 


- eral custom. 
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| of the topping 48 reveal nothing re- 


ae garding either the tolerance applied » 
- at the subgrade or the means of ap- 
plying it2* We also observe that — 
the appellant did not allege that the 
. use of stringlining was inaccurate 
_ -in checking grades. We find the pre- 
“.- ponderance of the evidence lies with — 

.° the Government on this question 


: and that use of stringlining at the 


~~ Jevel below the topping was reason- 


= | able. — 


The primary Gassuion aca asin 
Claim A, is whether the tolerance 
ui The 
‘statement of Regional. Engineer . 

-Roderick.S. Banks that he con- 
- sidered application of tolerances to. 
be a. matter of engineering judg-. 
ment in the individual case (Tr. 
1536) clearly negates the Govern- 
ment’s contention that a Federal 
custom of long standing was in-| 

- volved.” Project Engineer Grant’s’ 

testimony that he had ‘applied the © 


permitted was reasonable. 


same tolerances on other projects 


(Tr. 2112-2115) is evidence of his” 


engineering jude ment, not of a Fed- 


In the absence. of : a Federal cus- 


tom, we look . to the documented : 
practices followed in Mississippi 
and. ‘Tennessee 18 which are.consist-| 
_ ent in allowing. a. tolerance of one- 
tenth foot at the subgrade level, 
which is the. bottom of the topping | 
In Mississippi and the bottom of the. 
ag capping i in ‘Tennessee, We find such 


16 App. xh, 4(a)-4 (ayy 


6 Chief Inspector Horace dD. “Allen's ieee 
_ ‘mony .régarding the inconelusive - nature of 

- the evidence in these photographs (re 3049- 
_. 8069) was- not refuted. : : ; 
4 Government’s Posthearing Brief, D. “186. 7 


8 App. Hixh,.18;, Government Exh. EE and 
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| able. ee 


tolerance to be mabpnabie at the bot 7a 


tom of the bid sk in the bial 
case. 


’ ‘The ipa is s allowed to ae eX- ; 
| tent that the appellant was required 


to grade the level at the bottom of 
the topping to a tolerance closer 


than one-tenth foot prior. to April as 


20, 1966. The appeal i is denied as to 


that portion of the claim involving ao 
grading toa one-tenth foot toler- 


ance after that date. | 
As in Claim A, we specifically 


| make no finding as to the number of : 


yards graded to the one-fourth inch. 
tolerance nor do we find the amount. 


of time or degree of difficulty in- 
volved in achieving the one-fourth 
inch tolerance as opposed to the one- 


tenth foot. ne we find reason- 


¢ laim a 


The appellant saieeed that: the 
Government required unreasonable ‘ 
tolerances in the grading of cut and’ 


‘fill slopes, contrary to Section 102- 


8.8 of FP-61 (Rounding, Warping 


' and Finishing Slopes). It also al-- 


leges that because of Government: 


errors In: setting slope stakes, the ap-- 


pellant was required to regrade the: 


slopes, thus performing extra work: 
for which: It is entitled to ¢ an equi- 
table adjustment. ° a ae 


The: appellant's’ stds regard- a 
ing this claim consisted. primarily’ 
of the testimony of its Executive 


| Vice. President, Edward Ss: Cald- 2 


well,. who testified extensively. re 
garding his.-views on: trade prac-. 


tices in construction and inspection = 
of slopes (Tr. 524-645).. — em 


“180 1. D- . a 


a 45) ; 


came aware of the problem of the 
tolerance required on the slopes on 


or about May 18, 1965, when he 


found his foreman setting blue tops 


on the slopes (Tr. 525). He learned. 


that'the Government inspector was 
going to. require a ‘tolerance of .2 
foot on the slopes. Although he pro- 
tested this requirement, he told his 
foreman that if a 2 tolerance from 
the slope stakes was required, they 
would have to set blue tops on all 
the slopes (Tr. 526). Mr. Caldwell 


; considered that’ Section 1028.8 1° 


‘should govern. the. operation and 
| such Sp ecification did not require: a 


. 2 Tr. 5275 ection: 102-3, 8. ‘of FP-61 reads 
as follows: 

*102—3.8 Rounding, Warping, and Finish- 
ing Slopes :. 


Fay Rounding.—tixeept in solid Pie the. 
‘tops and bottoms of ali slopes, including. the | 


slopes of drainage ditches, shall be rounded 
as indicated on the plans. Rock that is decom- 
«posed to such an extent that is has the same 
. workability’ as. earth shall. be considered as 
earth. A layer .of earth overlying rock. shall be 
rounded above the rock as done in earth 
-slopes. 


“(b) Warpiiia: Adjustments in : sisies 


‘‘ghall be made to avoid injury to standing trees. 


--0r martring of weathered rock, or:to harmonize 
swith existing landscape . features, 


| “transition to such adjusted : slopes shall be 


‘gradual. At intersections of cuts: and fills, 


Slopes shall be adjusted and warped to flow | 
-Into: each other or into the- natural ground © 


. surfaces without noticeable break. 


te): Finishing. — All earth slopes shall be. fs 
‘ finished to reasonably smooth and uniform — 


-surfaces. without any. noticeable break, and 
‘in substantial accordance with. the. planes or 
_ other ‘surfaces indicated! by ‘the. lines: and 
‘-eross sections shown on the plans, with no 
variations therefrom readily discernible as 
“-viewed from the road. 

“Degree of finish for grading of slopes shall 


“be. that ordinarily obtainable . either from. | 
- blade- -grader or. ‘seraper operations or. hand- 
shovel operations, as the contractor may elect. 


The nicety of finish ordinarily associated with 
: template and stringline or hand ‘raking meth- 


-ods will. not be required, ta dae in, the case» 


- of shoulders and gutters.” .— 
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Mr. Calwell testified that he be-— 


and the - 


" BST). 


close tolerance but ‘merely. inspec- | ; 
tion as viewed. from. the road. He — 


stated he had never before had. an. 
engineer require a slope to be 


oraded to a .2 tolerance from the oe 
slope stakes (Tr. 528). Mr. Caldwell |“ 


stated his belief that the Mississippi ae 
highway specifications set a reason- 


able tolerance (.5 foot morizental)y) 7 7 


for. slopes (Tr. 838). 


Mr. Caldwell stated he aie ae : 


testify as to the method used by Mr. > 
Allen to check all the slopes, but -. 
he suspected that. Mr. Allen: was — 
checking them by some means other 
than by visual inspection from the. : 
road as called for in the’ specifica eam 


tions (Tr. 596-600). a 
‘Mr. Caldwell further alleged that om 


‘many of the slope stakes were er-. ~ 
roneously set by the Government, — 
“causing extensive regrading of the ~ 
slopes when the errors were discov- — 
ered, primarily when the roadway 


grading stakes were set (Tr. 556- 


57). He stated that an employee of. - 
his, Mr. Winston Pugh, had checked — 
“a. long section of slope stakes ‘and. © 


could testify as to the errors (Tr, a 


‘Although he Stated that he a no | : 


records on which to base his esti- 
mate, Mr. Caldwell estimated that 
two-thirds of the square yardage _ 
on the slopes was graded twice and _ 
one-half. was. graded. three times © 


(Tr. 601, 627). a 
Mr. Pugh: testified that he — oe 


‘employed by. the. appellant. in the 
fall of 1965 (Tr. 1167). Mr. Pugh ~ 
stated that. at Mr. Caldwell’s 
“quest he checked an area about 


re- 


1,500. feet on both sides of the road. 
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ares errors in ‘the alse stakes (Tr. 
- ALT1-72, App. Exh..29).-He found 
. only one slope stake which was out- 


side the normal criteria for high- 


way construction (Tr. 1218). 


Mr. Robert H. Cowan testified 


ae thet he was in business under the. 
_. name of Cowan Construction Com- 
pany, Incorporated, from 1961 to 
-.. 1965, and that he. was associated 
' with-the appellant in preparing the 
' suecessful bid on Project.3-0-7.(‘Tr. 

_ ’ 50-65). Mr. Cowan’ s equipment and 


his personal services as supervisor 


were. employed on the project pur- 
. --suant to a contract of employment.” 
Mr. Cowan testified that he, not Mr. 
«Caldwell, ran the project while he. 
.. -cwas-on. it: (Tr., 118). For ‘reasons 
~ which do not appear in the record, . 
Mr. Cowan left.the project early in 
1965 and. his equipment was sold to. | 
_- satisfy certain indebtedness to the 
oe appellant (Tr. 1407-1408). 


Mr. William C. Stinson testified 


so “thet he was superintendent for the 
Cowan Construction Company on 
-- Project 8-0-7 in 1964 (Tr. 2044) 

and that his plan was to move dirt 
ae quickly and he did no fine grading. 


In. 1964. (Tr. 2055). It was his ex- 


- - ‘perience on other projects that 
_ ‘slopes were finished to a tolerance 
of .2 to 8 foot (Tr. 2064). Mr, Stin- 


son stated it was his practice to 


E : build fills a little. wide i in. order to 
re have material to work with in. fin- 


q a ishing a job (Tr. 2070). 
Mr. Russell H. Giles, who re- 


7 a pinced’ Mr. Stinson as superintend- 2 
 entin April 1965 and remained until 
- . : December of that: year (Tr. 2995), 


oy estas Tr. 1110-11; Govt, Exhibit. - 
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oe. 


rseateed with Mr. Stinson that no fine pe 
grading had been done when he | ar- 
rived. Mr. Giles described the con- 
‘dition of the project as very rough 
and stated the slopes were out of 
‘grade as much as one to five feet 
(Tr. 2995). None of them. Were — 
within any reasonable distance of 
the grade, according to. Mr. Giles 
(Tr. 3008). Mr. Giles stated that he 
took. the initiative. in setting blue — 
tops in order to bring the slopes to 
grade (Tr. 3000). | 


._Mr. Giles testified that he had no 


-trouble from the - Government in . 
‘getting slopes accepted (Tr. 3003). 
When he got a slope ready for in- 
_Spection it was checked only: once 
(Tr. 2997-98). When he left the job 


after the 1965 grading season, the 

slopes were done (Tr. 3003). 
Mr. Gurvis C. Phillips. testified _ 

that he was assigned to grading in- 


“spection . on Project. 3-0-7 (Tr. 
1614). Mr. Phillips stated that con-_ 
tractors on. other projects on the 


Natchez Trace that he had worked 
on checked the slopes as they were 


being built’ (Tr. 1617) but Mr. — 


Cowan did not do that on this proj- : 


‘ect (Tr. 1618). Mr. Phillips stated - 
that the slopes were not regraded 
: after Mr. Giles brought them to the — 

required tolerance of .2 to 3 foot, — 
‘but the slopes were rebladed prior 


to placing topsoil in order to fill any, — 


-washes that might have occurred 


since they were originally checked 


(Tr, 1628-29). 


Mr. Horace D. Alien Chief In- 


-spector on Project 8-0-7, testified — 
that when Mr. 
~~ slope: dressing. operation in 1965, 


Giles started his | 


| ae of the ‘lope stakes" were 3 gone. 
_ Mr. Giles asked the Government in- 
‘spectors for help and it was agreed 
that the 


bottom of the roadway at various 


layers of material and which were’ 


‘set with an engineer's level within 
01 or .02 foot of true grade (Tr. 
2682). Mr. Allen explained that the 


slope stakes were set with a hand 


‘level which has an accuracy only to 
2 or 2 of a foot (Tr. 2691). Mr. 


| “Allen. stated that: his method of . 


checking the slopes was visual in- 
spection (Tr. 2683) and that he did 


not use a hand level (Tr. 2684). 


| After a slope had been accepted, any 
erosion that occurred. before placing 


topsoil had to be corrected. The cor- - 
-  yection was checked by visual in- 
- - spection only (Tr. 2684).. 


| Mr. Allen testified that the slopes 
- that received rip-rap were required 


to be graded to a tolerance of .1 foot 


and that he checked the tolerance 


with a-hand level and.a re oid 


2772). 
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Government ‘personnel 
 -would assist in setting the grading 

_plugs or blue tops on the slopes (Tr. 
Bs 2676-79). Mr. Allen stated the term 
blue tops should apply more prop-- 
erly to the grading stakes set. at the 
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‘tolerance specified therein e 5 foot) — 


was reasonable (Tr. 838). Later ‘he. > 


“equated a .5 foot horizontal toler- i 
ance with a: vertical tolerance. of 
‘one- fourth of the half-foot on a four 
‘to one slope (Tr. 1262). Most of. the — 
slopes were on a four to one ratio 

(Tr. 2189). We observe, therefore, 
that Mr. Caldwell recommended: a = 


vertical tolerance of .125 foot as rea- 


‘sonable and the Government was al-. 
lowing a .2 foot tolerance. The ob-' | 
jection cannot be to the tolerance in - 
this circumstance, but to the method. : 
ot applying the tolerance. ‘ 


Mr. Allen testified that he applied | 


the tolerance of 2 to 3 foot by. 


visual inspection. of the slopes (Tre | | 


2683). This statement was not con- _ 
tradicted by a mere suspicion on the - 
part of Mr. Caldwell that Mr. Allen: .. 


used some other means of checking 
(Tr. 596-600). We find that the tol- 
erance of .2 to .8 foot for erading'- : 
the slopes and the means used for. 
applying such. tolerance were rea- os 
sonable. : Aig 

There is one srepon to. ad a 


finding. Mr. Allen admitted that. 
slopes that were to receive rip-rap 
‘were required to be within .1 foot 
and were checked with, a hand level — 
and tape (Tr. 2772). No testimony — 


was adduced for this departure . 


3 The question. of: the Reasonable: 
‘ness of the tolerances required for 


resolved by applying the standard 


‘proposed by Mr. Caldwell. Refer- 


‘ring to the Mississippi. Standard 
Specifications for Road and Bridge 


| Construction (App. Exh. 18), Mr. 
ee Caldwell stated that the horizontal 


from. the procedure used on the ee 
‘other slopes. Rae 
grading the slopes may easily be — 


We find the tolerance applied to . : 


rip-rap slopes to be unreasonable in . 
comparison with the greater toler- 
~ ance allowed on all other slopes. We 
further find that the method of ap- 
plying such tolerance by hand level. 
and tape is clearly outside the pro- =~ 
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. visions of Section 402-3. 8 of FP-61 


which specifies that slopes shall 
.. ‘have no variations readily discerni- 
“ble as viewed from the road. 


The remaining portion of this 


ood Wain that Government errors. in - 


| staking caused, regrading was dis- 


«cussed in general, nonspecific terms 
_ by Mr. Caldwell. The only specific 
testimony in this regard is that of 


= Mr. Pugh, who checked 1,500. feet 
- on both sides of the road aad found 


. | one slope stake which he considered 
-'. outside the normal criteria for high- 
way construction (Tr. 117 1-1218). | 


| However, according to Mr. Cald- 


.. well, one stake out of line causes. 
>. no problem in. grading since an 


_ -average of five or six stakes will give 
ae good line: to follow (Tr. 555). 


se The testimony of Mr. Allen that 
_. slope stakes were set by a hand level 


having an accuracy of .2.to 8 foot, 


while the roadway orading stakes 


were set by an engineer’s level hav- 
. Ing an.accuracy of .01 to .02 foot 
(Tr. 2682-83), is sufficient to estab- 


z Jish that there could have been dis- 
-crepancies between slope stakes and - 


se roadway grading stakes. It is not es- 


 -tablished. that these discrepancies 


resulted in any regrading. On the 


contrary, Mr. Stinson’s testimony | 
“ out the possibility that when Mr. Caldwell 


2 that he did no fine grading in 1964 


-, (Tr, 2055) and Mr. Giles’ testimony 
that none of the slopes were close 


a to grade when he started work in 
-’ 1965. (Tr. 3008) are a clear indica- 
tion that Mr. Giles was grading the 


slopes to the tolerance required for 


* the first time rather than regrading 


: - the slopes. Mr. Giles’ unequivocal 
_ “statements that he had no trouble 
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getting slopes ore and ~—e | 


when he got. a slope ready for in- 


| spection, it was checked only once 


(Tr. 2997-98) do not support a con- 


clusion that he was engaged | in. 


regrading.”! 

The claim is allowed to the setaub 
that the rip-rap slopes were required 
to be graded to an unreasonable tol-. — 
erance of .1 foot and inspected by 
a method inconsistent with FP-61. _ 
The claim is denied with respect to 
the remainder of the slopes. 


| Claim ae | 
‘The appellant. alleged that the 
Government required extra work 


and. imposed unreasonable restric- 


tions prior to allowing placement | 


_of A-6 borrow materials in the un 
dercut areas and in fills in the north. 


section of the project, for which it | 
is entitled to an equitable adjust- 
ment of the contract. (Compiait, - 


Paragraph 2D). 


The allegation of unreasonable re- - 


strictions was set forth in more de- 


tail in the claim brief of June 28, 
1968, to the contracting officer (Ap- 


peal File, Volume IT). The appel- 
lant alleged that prior to allowing ~ 


21 On the evidence of record, we cannot Tule 


assumed supervision of the project after Mr. 


 Cowan’s. departure, he mistakenly assumed 
‘that the slopes had been built to within a . 
reasonable tolerance of grade, and that Mr. 


Giles’ operations were regrading. Any subse- 
quent smoothing of eroded areas before 


- placing topsoil. could then have been con~ 


sidered by Mr. Caldwell to be a third grading. 
However, since Mr. Caldwell’s estimates ‘of 


the percentage of slopes graded .twice . and 


three . times . are | admittedly not based on 
records but on assumptions (Tr. 601), we 


have no basis for. considering. the estimates 
as anything but. a repetition of the original 
‘allegation ina ee different form. 


plaodment of AS orrow, ‘the . 


‘ ‘Government required removal of all — 
unclassified excavation and balanc- 


ing material in five balance sections 


_ rather than in 22 balance sections as _ 
shown in the plans. The appellant. 
_ further alleged that the Government 


| required an unreasonable sequence 


-. in grading which required the ap- 


_ pellant to leave long sections of 


previously. finished slopes and un- 
dercut areas of Jackson clay ex- © 
posed: to the elements for long 


periods of time and caused extensive 
| drying and recompacting operations 

in order to regrade the material. 
~The contracting officer’s findings 


4 of fact dated January 6, 1970 (Ap-_ 
e peal. File, Volume I) denied Claim 


‘D-and found: that the construction 


balance points varied from those 
shown on the plans because of the 
appellant’s: election to cross haul. 
for its own convenience; that utili- 


- ‘gation of roadway excavation In em- 


~ -bankments within balance sections’ 
_-before placement of borrow was in 


accordance with ‘Section 102-1.2, 
FP-61; that it was necessary for 
slope rounding and slope grading to 
be sufficiently complete so that any 


work remaining to ‘be done after 
placing borrow for plating and top-— 


‘ping would not be detrimental. to 


those materials; that. performance 
‘of grading, finishing. and related . 


“work: on the roadbed was entirely 


_ within the control of the appellant : 
and the Government did not require . 
=: long sections of previously finished 
‘roadbed and slepes to be exposed. to 
_.:the..elements for Jong periods of 
| “time; and that ifthe appellant had - 
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used due care in one from ese . | 


stakes and had properly controlled 
both the sequence and accuracy of - — 
his operations, the regrading and _ 


refinishing | work would. have been a 


unnecessary. 


| Mr. Caldwell testified. ee ate _ : 


Onn D (Tr. 720-7 38). The nature . ie 
of his testimony was set by his state- 


ment in response. to the following a 
question : : i. 2 : 


~ Q. Mr. Caldwell, rT will petee you (ie 


Item D, Page 16 of the June 28, 1968, 

claim letter, “Restrictions on Placement, ee 
of Borrow on the Parkway and Restric- - 
tions on Placement of Topping on. ‘Inci- oe 
. dental Roads.’ a Can you tell us what that ‘at 


elaim is? ? 


A, Well, that claim is I think written: . 
out clearly enough that I will try not to. 
go over anything except maybe the high 
points a little bit. (Tr. 719-20.) 


The remainder of Mr. Caldwell’s ee 


18 pages of testimony on Claim. D 
did not refer to the contracting offi- 
cer’s findings or attempt to show _ 
wherein they were erroneous, but 
merely repeated and expanded the _ 
original oe contained 1 mn a the ia 
claim letter. | 7 | 


A: | Decision —e te oe 
This ad has held ce mere - 


statements in letters and assertions 


in appellant’s complaint cannot be : 


‘accepted as proof of facts2? The 
Court of Claims had earlier ex- Fe 
“pressed a similar view.2* Weare not _ 
persuaded that a repetition of the 


“22 Okland Construction Company; Ine., IBCA = fe 
.871-9-70 (March 23, 1971), . 


8766; 


2 Fa Societe Nationale De Construction v. 


Unite | States, ae ekg bas (683 Oe 


71-1 BCA par 
Wickes Engineering - & Construction. ho 
~ Company, IBCA~191 (November: 30, 1960), ; 
‘61-1: BCA par. 2872. ° 


860 


2 . allegations: in‘a anh eee in the | 


a Ber testimony of the appellant’s 


. Executive Vice President adds any 
significant weight to such allega-" 


: 7 tions. It has been held that a mere 
“expression of opinion by a company 


official is insufficient to Suppo a 


| claim. - 

~. We. find. that the appellant on 

failed to sustain its burden of proof 
. ~ with respect, to Claim D.?* _ 

ve . The appeal 3 is denied as. to Claim 

aa “Claim, |i 


‘The ‘appellant alleged that the 


: AGoversment required extra work in 
, drying and processing material in 
~~ wandercut areas, county crossroads 
‘ .and fills prior to placement of A-6 

“borrow-material or A-2 topping, 


rand that the Contracting Officer’s — 
decision of January 6, 1970, which 

allowed $2,607 and 18 days as an tally drying a fill is a contractor’s 
responsibility but he felt that fills | 
came under entitlement for: ‘com- 
pensation in the particular circum- 


‘on April 20, 1966, the Government — ‘i aiae ee — = ea 


equitable. adj ustment, is grossly 4 in- 
radequate. : 

rr At a: conference - cuban. Mr: 
: Caldwell and Government engineers 


ae agreed to pay for drying and proc- 

_ - essing Jackson clay in cuts on which 

the 2/4’ layer of special borrow 
) ~ was to be Pe 26 3 





ae “24 Algernon. Blair,. Ine., “ASBCGA. No. 9496 


 i4September 17,1968), 1963 BCA par. 3862. 


a 23 Unlike the situation in: Claims .A, B.and 
ve ¢, supra, the Government witnesses made no 
-gtatemenis - which could. be- construed | ag 
¢ favorable to “Appellant’s: Claim D, but. con- 
eens sistently and repeatedly denied the appellant’s 
allegations. (Tr. sae 1920, 1620, 1746, 2690, 


“+ .2700); | 
2 26 Memorandum : dated. April 26, 1966, tion 


a Regional: Engineer. G, A. Wilkins Trial Coun- 


- ses File, Vol. [, page 23. The paragraph 


ee welating to-Claim-E is .as follows: 


“We also agneed to process a. change order 2s 


- to pay: ‘for, the-.work of aerating and con- 
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“Change. Once Neo 6 was. ‘issued “ 


ae the Government.in accordance 


with the agreement. reached at the . 
conference on April.20, 1966 (Ap- 


peal. File, Vol. ST). As a result of - 


experience, in two test cuts which 
showed that an average of 1,853 _ 
Square yards per day were-processed 

at a cost of $.11 per- square yard, 
the change order proposed to add 
$6,576.68 to the contract price and 
44. days tothe contract time for the — 
59,788 yards on the entire: project 
which . would. require © eee 


drying and compaction.. a 


By letter of September 16: 1966, 


Mr.. Caldwell. declined to. sign | 
Change Order No. 6, stating that he | 
felt that both parties should reserve - 


the right to review the change order 


at the completion, of the. ‘job. (Ap- 7 
peal File, Vol: IT). 


Mr. Caldwell testified” that nor- 





‘golidating ‘the oo diay inateHal in cuts | 


on which the 2’ 4’’ thickness of spécial borrow — 


_is to be placed. ‘This would be an equitable. 


price per sq. ‘yd. to compensate » the econ- 


tractor for this. The price will be determined 
_by keeping account of the cost incurred for 
‘doing this work in. the cuts between stations — 
-132+-50 and 139, 1414-50. and 147+-50. Addi- 
tional working time to. be allowed will also _ 
‘be determined from the. experience’ in these 
- cuts, - 
Tetroactive for. similar work done in cuts | 
already graded and back filled. We are to pay . 

‘for: this ‘processing ‘only. one -time. The con-. 
- tractor - asked that the payment. be made for 


‘Payment for this’ work ‘will .be’ made 


as often as ‘he had to-do it, but we objected 


: to this because the ‘work was preparation fora 
» Subsequent operation and could be lost if the 
sequence was not immediately followed. The 


sequence was. under “the contractor's. control 
and HO} ours,” ¢ aa . 


SBE Re 


7 Mr Caldwell ate nee ie. a contrac: 
| tual. ‘provision as basis for this as-. 
| sertion, however. Using a eost figure: 
of $1.20 per square yard, an-aver- 
age: of 353.08 square yards processed 


per. day,..- -and.. Claiming 118,444 
square yards as affected. by. the dry- 
Ing and: processing operation, the 


appellant. asked for. an: increase .of - 
$138,932. 80 in. the contract, price-and . 
a time extension of 835.459 days. 
(Claim brief letter of June 28, 1968, 


Appeal File, Vol. IL.) 
The contracting officer found that 
the appellant. actually processed: a, 


total of 23,700 square yards in. cuts. 


-yather ae the estimated figure of 


59,788 which was stated in proposed: 
7 Change. Order No. 6. He allowed a. 
total of - . $2, 607 additional. com- 
pensation and an extension of 18. 


7 days (Appeal File, ‘Vol..I).. 
Mr. Allen testified that the ape. 


pellant has included the time spent - 


‘in the test cuts to dress the subgrade 


_ to the allowable tolerance after dry- 
a ‘ing and compaction were completed 
on July 27, 1966 (Tr. 2758-60). The. 


appellant’s. larger: total of: square 


yards processed - resulted from a 
“number of . factors. such. as use of 


50 feet for the width of the roadway 


rather than. the 48 feet. specified, i in. 
the plans, inclusion of fills as well 


_.as cuts and inclusion’ of areas where 
there was no drying or compacting, 
of the ‘subgrade as described in the 


agreement and the unsigned change. 


order (Tr. 2725-58; Govt. Exh, 
OO). Mr. Allen stated that his sta- 


- tion bys station analysis of the num- 


15, 140. snide: yards of drying and 
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compacting ¥ were ota fon ‘thie. a 


Contracting Officer’s finding’ of 
‘23,700 square yards and the correct: eee 
total is 38,840 (Tr. 2757; Govt. Exh. 
PP). The increased total of yards . 
processed entitled the appellant to  — 
an additional’extension of 11 days 
of contract time fora total extension a 


of 29 ) days (Tr. 27 BT). 
| | Decision 


- Proposed Change Order No. oe io 


directed the appellant as follows: = - 


Scarify the Jackson Clay in cuts, as di- 


rected a depth of six (6) inches. below: pe ots 
subgrade elevation, aerate by disking and Cra 
manipulation to dry the material to op- ee 
timum and compact to the required a a 


density, Standard Proctor Method. . 


The Change Order also recited = : | : 
following description: and reason. ilo 
for change:.. | 


The high moisture content in ‘the ebay > 
clays, commonly known as Jackson Clay, 
encountered in the cuts on the project 
causes a very unstable subgrade and 
foundation for the roadway. It isdeemed) 
_ essential that this. material be. loosened. 
by:scarifying to a depth of approximately lor 
Six inches below the actual subgrade, . 
aerated by manipulation to dry back to © 
optimum and then compacted to 95% 
density, Standard Proctor Method, before 
succeeding courses of material ; are placed.. a 
It was agreed to, in a conference held’. .~ 
April 20, 1966, with Regional Engineer. a 
Wilkins, District Engineer. Banks and = = 
_ Resident Engineer’ Grant of the Bureau, . 
of Public Roads and Mr. Edward. S.Cald- 
well, Vice President of H. W. Caldwell. > 
and Son present, that the work.involved — 

was more than would normally..be ex. 
pected under terms of the contract and 
that extra compénsation and.an-exten- ° 
sion of time was due the contractor, ees 


- It’ was .agreed. that: the two cuts: be: sae 
tween Stations ae to hae eee and. ee ae 


_ 141450 ie 1474.50 would be ppeceasade 
with Bureau of Public Roads personnel 


. keeping accurate records of labor and— 
. equipment used, and time required to per- 


form the work. The area involved would 
-. be measured and from this information 


"g-unit price per square yard of manipula- 
tion, aerating and compacting euts could.» 
be negotiated for the areas involved and. 


» . the extra time that should be allowed 
‘ could be determined. . 


‘It is apparent that the a fecaunt : 


regarding drying and compacting 

in cuts which was reached at the 
- conference on April 20, 1966, was 
va tentative agreement at best, as 


evidenced by the appellant’s failure | 


to-sign the proposed change order. 


fi However, k both parties thereafter be- 
- ‘haved in a manner consistent with 
a belief that extra compensation : 
should be allowed. for such. work. 

- The work was performed i in the test. 


- cuts.and Government records were 


__ kept as agreed to provide a basis for 
- Increased compensation for drying 
and compacting in other cuts on the 


a project. Even the appellant’s fail- 


2 ure to sign the. change order was not 
_ inconsistent with ian expectation of 


| increased. compensation. 


We will not, therefore, look bal) 
hind the contemporaneous interpre- 


tation of the contract by the parties 


- to determine the necessity for in- 
- Greased compensation. The question. 
presented by this appeal is whether 

- the amount allowed by the Gove: 2 


- ‘ment-was adequate. 
Mr, 


at ‘A. contrankoe 3: failure to formalize an oral 
agreement. regarding . a. change does not. of 


Itself. ‘impeach. that agreement. Amcon Corp., 


r ASBCA’ No. 71382: ever 27, Sia 63-1 


| REAP par. 4532, 
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‘Caldwell’s ance fest 
| drying # a. fll i is s normally a Contrae- 
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“nits responsibility (Tr. 646) ig Beet 
accord with the provisions of FP— 
61, Section 106-3.4, Placing Em- | 


bankment, and 106-3.5, Compac- 
tion. His opinion that extra com- 


pensation should be allowed for dry- 


ing and compacting fills is contrary — 
to the applicable provisions of the | 
contract prohibiting direct payment — 
for such work, which is considered a: 
subsidiary obligation of the contrac- 


tor, covered under contract unit. 
‘prices for performance of work 
under other sections.*® Since pay- 


ment for drying and compacting 
fills is outside the scope of the tenta-. 
tive agreement by the government. 
to pay extra compensation for dry- 
ing and. compacting material in cuts, 
we find no basis for including. the» 


number of square yards in fills in 
_ the total number of s square yards for | 
which extra Sompeneaion should be. 


allowed. | 
We have found i in Claims A oa | 


| B , supra, that the tolerance required 
‘at the subgrade level of construction 
was reasonable after being relaxed 


at the conference on April 20, 1966. 
Since the tentative agreement re- 
garding drying and compacting, E 
reached at the same conference, did 
not include grading to the required 


‘tolerance, we find : no basis for the 


. 8% WP—~61, Section 106-5. a 
“Wo Direct Payment. Performance of) work. 
prescribed in this section is not payable di-. 
rectly but shall be. considered as a subsidiary. 
obligation of the contractor, covered under: | | 
the contract unit prices for performance of 
work under sections 102, 103, 104 and 105, .as: . 
the case may be, except that when the bid 


- schedule contains an estimated quantity: for 


‘Watering’ or ‘Rolling,’. any. watering or roll- _ 
ing required for. compaction of embankments: 
shall-be paid for as provided. under section im 


108 and. eecHon 109, ‘Tespectively. HE aos 


i apy 


‘appellant's jaclusion: of such work 


| in its cost computation. 
‘Examination of the plans which 


are a part of this contract (Vol. I, 
Appeal File) discloses thata typical — 
cross section for the parkway road 

specifies a distance of 24 feet. from 
the center line to the back of the — 
ditch in cuts, for a total width of 48. 
feet.(Page 3 of Plans). The appel- 
lant’s use.of 50 feet for the width of 

the subgrade dried and compacted 


is clearly erroneous, unless the ap- 
pellant did not comply with the 
width specified in the plans. — 


Weare left with the_ Govern- : 
_ ment’s computation of the number 


of square yards processed in cuts. 


In accordance with such computa-— 


tion as set forth in Government’s 
Exhibits AA and PP, we find that 
the appellant is entitled to. addi- 
tional compensation | over and above 


that. allowed by the contracting 


: officer.. 
‘The Aisin is allewea to Hise extent 


that the appellant is entitled to ex- 


tra compensation for an. additional 


15,140 square yards of material 


| processed 3 in.cuts and an additional 
: time extension of dt days.” 29000 


‘Since the aseie oz aaneA has ae re 


served, we make no determination as to the — 
proper amount ofthe equitable adjustment 
in either time. or money. Within the frame-_. 
- work of the findings made above with respect | 
' to particular elements of the: claim, the total 


yardage ‘involved, the. additional time to 


' which the contractor may be entitled and the | 
amount payable per square yard. are all mat-. 
' ters for: determination. by. the contracting 
officer in the: first instance based upon such 


evidence as. is: available or such. additional 


evidence as the appellant .cares -to. submit -in, 
support of the amounts: claimed for. greR 


items, Yee 
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son. clay (Tr. 850-51). a 
ceived a plan of covering the slopes “a 
with topsoil after they had ‘been. ae 
dressed (Tr, 851-52). Mr. Caldwell 


‘Claim Po 


The appellant alleged. that the . : 
Government | unreasonably _ e- 


stricted the placement of topsoil on 


slopes, thus requiring extra work - 
for which the appellant is entitled 


to an equitable adjustment: of the 
contract. 


Mr. Caldwell testified that. when. 
he took over personal supervision of 


the job in 1965, he recognized that 


some slopes were recelving severe 


- damage from the weather by erosion | | 


and saturation of the exposed J ack- | 


stated that when he was ready. to | Z 


begin placing topsoil (about. Sep- ae 
tember 3, 1965) Mr. Allen told him 
that all topsoil placed would have .— 
to be grassed before the end of the . 
grassing season on October 15 (Tr. a 
852-53). Mr. Caldwell. recalled that 
he. eventually got permission, too 
| place topsoil only after agreeing to. on 
put temporary. seeding on the top- oe 
soil, then reclean the slopes i in: the. 


spring and seed to the Specification | 


(Tr. 854-55). 


‘Mr. Caldwell took photopraphst” < 
of the slopes i in.April of 1966 for the 
purpose. of recording the extent of — 


_ erosion over the winter (Tr. 856-57, 


862). Mr. Caldwell testified that he 


was paid for the. topsoil placed on 
the slopes depicted and that he was, 
‘not required to place additional top- | 


80 Appellant’ § Exhibits 22(a) thiongh’ 33( g), rk 


He con--. 
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ids $31: we was s required is shape dig, 
.., slopes back up to a‘smooth grade. 
a. The slopes. were not checked to any 
a ‘tolerance, but were accepted, by eye - 

after. being shaped | ‘to, a smooth | 


grade (Tr. 858-59), 


“Mr. Allen testified that Mr. Cald- 


| oil first, discussed placing. topsoil 


| sometime in the latter part. of Au- 
. gust. or in September: 1965. (Tr. 


| 2770),,. cat. which. time he informed 


| Mr. Caldwell that he could place 


| topsoil . on any. area, ‘that was prop- 


—. . erly: dressed to receive it. Mr. Allen = _ 
-. recalled, ‘without. checking the rec- - 

ae cords, that topsoil was placed off and 
On. through . October and possibly 
Pee into. November. 1965 (Tr. 2770). 


Mr. ‘Grant. testified that Mr. Cald- 


2 spell asked at the start of the grad- 


ing: season. in 1965 if, it. was 


oN satisfactory - to place topsoil on the 
slopes as soon as they were fine 


graded. Mr. Grant told Mr. Cald- 


i well that he would welcome it and 
that he preferred. topsoil to be 
placed immediately and then seeded, 
which is good construction (Tr. 


i 2288). Mr. Grant stated that no top- 


soil was placed by the appellant 
until near the end of the seeding 
_. geason (which ran through Octo- 
ber 15) and that no arrangements 
~. had been made for a seeding sub- 
_ * contractor or for testing seed sam- 

ples. for germination. Mr. Grant 


| a Project Diaries kept by Mr. Allen: (Govt. 


-. ° Bx. JJI) record placing of topsoil on Septem- | 
‘ber 28, 1965, October 19, 21, 22, 23, 25, 26, 

+27, 28, 29 and 30, 1965 and November 1, 2, 3, 

a a ae. 11, 12, 13 and 18, 1965. Temporary seeding 
was started on November 9, 1965, according 
“: > to the diary entry for that date. The diaries 
recorded that the project was under stop order . 


from September 30 through October 3, 1965, 


. ee and from October 6 through 11, 1965. 


al 
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- ated. that he allowed Mr. Culawell: : 


to continue te place topsoil provided | 
that the topsoil was shaped and 
seeded temporarily at, the contrac: 


tor’s expense (Tr. 2284-85). Mr. 


Grant expressed the opinion that 
topsoil placed. on slopes without pro- | 
tection’ of mulching and | ‘seeding 


would erode severely to as muchas 


50 percent, (Tr. 2286), an opinion 
Allen concurred 
a ig | eae 


- Decision 


This ae pe aa Sioctieenk = 
of topsoil on the slopes is. closely 


related to ‘the claim. regarding the 
tolerance required in finishing: the — 


slopes (Claim C, supra). In view of | 


Mr. Grant’s advice to Mr. Caldwell 7 


early in 1965 that he would welcome 
placement of ‘topsoil on the slopes 
as Soon.as they were fine graded, it 
would appear that delay in place- 
ment of topsoil throughout most of 
the year was the result. of the con- 
dition of the slopes and the time 


required to bring them to grade, 


rather than a restriction by the 
Government. Since’ we have held 


“with respect to Claim C, supra, that 
the tolerance allowed on the slopes 


and the means of checking it were 
reasonable, we find no basis for a 


further claim involving the time 


spent in bringing the slopes to grade. 

The only restriction placed by the 
Government was near the end of 
the seeding season when no time re- 


mained to arrange fora seeding sub- 
contractor nor ‘to test seed for © 


germination. In view of Mr. Cald- 
well’s testimony that the unprotect- 


A 2 - 


. a ae 


sw We {CALDWELL ‘AND: 
, see? | | May 80, 1978 ie Oa 
a ea sloped” gufféred* considerable rap and‘he followed this’ practice o on i : 


«damage during the winter of 1964-_ 
65. (Tr. 850-51). and ‘the photo- 


e graphs he'took showing damage to 
slopes the following winter’ (App. 


Ex. 22-2), the necessity for pro- 


tecting ‘slopes ‘from the winter 
weather is clearly established. We 
find that the restriction designed : to 


protect * the slopes" by permitting 


placement. of topsoil with’ tempo- 
rary seeding , when the contractually 


required” seeding could not beace © 
7 complished, » was: eminently, x reason- . | 


| able. 


The. claim that as Goverhment 7 


-- unreasonably restricted placement 
of toprol on the slopes I is denied. 


C loan Gg 


The appellant alleged that the 
‘provided erroneous .. 


; ee 
offset distances to the appellant for 


slopes on which rip-rap was to be — _ 


placed, thereby causing extra work 


for which the appellant should be 


‘entitled to an equitable adjustment. 
» Allen testified that the slope 
stakes were set to the finished slope 


line and no allowance was made for 
rip-rap as far as staking was con- | 


cerned (Tr. 2773). Mr. Allen so in- 


- formed Mr. Stinson (Tr. 2778). Ac- . 


cording to Mr. Allen’s testimony, 
Mr. Stinson told him that he was 


going to build the slopes out to the 


approximate finish line so he would 
have firm ground to work on when 


he finished the slopes to receive the 


 vip-rap. (Tr. 2774.) “ 
_. Mr. Stinson testified that: oe was 
his practice to build slopes wide and 


then cut them back to receive the rip- 


Project 3-0-7. It was his decision — 
to build the slopes in, this manner — a 
and he did not. discuss. the ‘matter — a 


with Mr. Caldwell (Tr. 2058-55). 


. Mr. ‘Caldwell’s testimony’ régard- as 
ing his discovery: that the slopes 
were built wide and’ then'éut back © 
to receive rip-rap ‘contained no in- 


dication that he had’ ever. discussed — 


the matter with his superingendent, aa 


Mr. Stinson (Te 47 6-85). 


“Decision 


 Caldwell’s belief . Gig ce | 


above. 
The claim i 18 therefore denied. 


6 te ca 


The eopallants alleged that the oe 
Government caused extra work by | 
requiring dumping of A-6 mate- . 
rial or topping on the subgrade and a 
pushing it ahead by bulldozer, 

“Mr. Caldwell testified that this — 
was a small item as far as the total ~ 
job was concerned, but he estimated. i 
that production was cut in half by ~ 


an operation of this type (Tr. 867 ye 


Mr. Caldwell acknowledged that a 
subgrade of Jackson clay would 
move when heavy equipment was 
put on it (Tr. 864-67) but he felt, 
that the subgrade would also move ~~. 
when a superior material isdumped 
on the subgrade and pushed ahead 
with a bulldozer or rubber tired) 


Peale caused extra work with  _ 
_ respect to the building of rip-rap 

slopes is clearly contrary tothe-testi-- _ 
mony of the appellant’s .superin- 
tendent, Mr. eas as 8 narrated: 


ce DECISIONS OF THE 


3660 


ns dozer, so the pabeadine was un- 


necessary (Tr. 865-66). Mr. Cald- 
_. . well alleged that delay occurred 
when a truck or scraper dumped 
. material and the following machine 
~ had to wait for a bulldozer to spread 
the material before the next load 
7 could be dumped (Tr. 867-68). 
‘Mr, Allen testified that the sole 
purpose for dumping and pushing 


ahead was to protect the subgrade 
(Tr. 2791) and that he considered 


the method employed to be a satis- . 


factory way of. accomplishing the 


- purpose (Tr. 2794). The operation | 
did not require additional equip- 
ment or personnel since the material 


would require spreading regardless 


of the method of dumping (Tr. 
- 9791~92). Mr: Allen further stated 
that. the: ‘appellant usually had four. 
_or five trucks engaged in hauling. 
- from a pit around a mile or a mile ~ 
and a half away so there was ample — 


_time to spread the material dumped 
by one truck before the. following 
oa arrived (Tr. 2792). 


. Allen also. stated ‘that hes, 
ig ‘time dumping and pushing 


ahead was used. was when there was 


difficulty with the hauling equip- - 


ment on the subgrade (Tr. 2794). 


~ The. method was used on other pro]- 


ects on the Natchez Trace (Tr. oT 99- 


93). Rather than dumping and 
pushing ahead in areas that showed 
distortion of. the subgrades, the 

| contractor 
- dumping and: plowed and regraded 
the soft area, of the subgrade, or he 
~~ could have obtained lighter equip- 
| ment to haul o over une subgrade, (Tr, 


could | have stopped 
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- mated that production was cut in 
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9798). Mr. Allan. ‘ropanded the a 
method of dumping and pushing _ 
ahead as a means of speeding up the - 

operation when distortion occurred 


on the subgrade (Tr. 2793). Hehad _ 
no recollection of. having ever di- _ 


rected the contractor to. push mate- 7 


_ rial ahead (Tr. 2798). 


Mr. Grant testified that it was his 
impression that the procedure was © 


of benefit to the. contractor when it 
: was first. discussed and the method 
was used thereafter when soft spots 
were found in the. subgrade. (Tr. 


2293-94). According to Mr. Grant 
the dumpimg and pushing ahead 


-maethod was eee to both par- | 
ties (Tr. 2291, 2204) « 


Deen 7 
- Cardwell esti- 
half when this method of operation 


was used, his opinion was not shared 
by any other witness. Both Mr. 


Grant and Mr. Allen testified that 
the procedure was beneficial to the 


appellant in allowing the construc- — 


tion to proceed when soft material — 


was encountered in the subgrade. 
The appellant has failed to show 


‘by a preponderance of the evidence. 
that the dumping and pushing 
ahead method was required by the. 
Government. It rather appears that © 


the method was adopted as an ac- 
ceptable means of showing a com 
mon problem. =» . 
Accordingly, the claim i 1s. ) 4 
2k. H. Halt. Gonsiuatian Conia, BCA 


No. 465-11-64. (September 26; ¢ 1967 Me 67-2 
BCA par, GoO%e 4 ee ee eee 


oe 


0g laim ra 


“The: ape ae Mee that a 
os Government refused to approve ma- — 


terial for Case 2 borrow until after 
- such material became practically 


unavailable. because of the flooding © 


_ of the reservoir near the project, 


thus causing extra. work for which 


_ the appellant is entitled to an equit- 
able adjustment of the contract. 
. Page 4 of the plans (Appeal File, 


Volume I) specifies the following 
for the layer of plating: “2’4’’ Bor- | 


-tow Excavation, Case 2, within 
these limits shall meet the require- 
ments for soils of the A-4 group, 
AASHO-M145 classification, where 
directed.” | 

Mr. Stinson testified t that the bor- 
row material placed in the fills in 
1964 was not tested for use as plat- 
ing (Tr. 2056-57). He further 


stated that he and Mr. Cowan ‘did: 


some drilling when looking for plat- 
ing but it was after the project was 
| shut down for the: ‘winter in +1964 

(Tr, 2057). 


Mr. Caldwell testified. foaaiee | 


a number of tests conducted in 1964 
(Tr. 269-71,314) but did not testify 
that the Government refused to ap- 
prove material which met.the speci- 
fication for the A—4 group of soils. 

_Change Order No. 5, dated J anu- 


ary 25, 1965, relaxed the require- 


“ment fo A-4 borrow on page 4 of 


- the plans and provided that A-6 


soils could also be used (Appeal 


. File, Volume IT). This change was — 
initiated by Mr. Grant without a re-. 


quest from the appellant (Tr. 9311- 


12). No testimony was. presented | 


Be w. (CALDWELL AND SON, 
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the special -provisions, 


see =; 


- that, after i issuance s of sich anes Oe 
‘order, the Government refused to. _ 
approve material for Case 2borrow 


which met the A-6 soil classifica : 
tion. pe 
FP-61, Sachiont: 102-1. 18(6) Pro: ae 
vides as” follows: 3 = 


placing the material. | 


. FP-61, Article 6.1 (2) provides eS : 
follows: | 

Article 6.1. Pumishing ee 
Material. Sources :- 


(a) Furnishing materials —Unless 
otherwise called for on the plans or in. 


shall. furnish all materials required for 
the performance of the contract work 
from ‘sources of his choice, except as 


provided in 6.1(b) below. All materials: 


shall comply fully with the specifications 


and the contractor shall satisfy himself 


as to. the kind and amount ‘of work that 
may be “necessary » in” Caarea the 
materials. 

— Decision 


-The Court of Claims, ‘in dealing 


with provisions. similar to those: in | 
FP-61 set forth above, has deline- 


ated the rights and duties: of the 7 | 


parties to such an agreement in 
WRB, _ Corporation v. £ 
eee 183 Ct. Cl. 409, 461 (1968): 


In the first place, it was clearly the oa 
responsibility of the plaintiff, under para-- | 
graph 1-7 of the contract specifications, — 
oO. locate and select the borrow é areas. ee a 


(e) Borrow, Case 2—Borrow, ¢ Case 2, a - 
‘shall consist of the excavation of ma- —. 
terial from borrow pits selected by: the — 
contractor and approved by the engineer, 
from which sources the contractor. shalt.” ; 
obtain the rights: from the. owners to. 
‘procure material. He shall pay all royal- —. 
- ties and bear all expense: of developing - 

the sources and of handling, hauling, ang | 


the contractor 


United | 


~ eontractor. 


A 368 = DECISIONS 


hae snetendaatls personnel had no ; Shiieatibn 7 


to the plaintiff in this respect, except to 


act reasonably in’ the matter of approving: 
or disapproving borrow sites located and 
- selected by the plaintiff. When the con- 


tracting officer responded to the plaintiff's 


_. request for assistance in October 1958 by 
. furnishing a map that showed a couple 


_of prospective borrow areas, the contract- 


"ing officer was  rendering.a- gratuitous 
’ courtesy to the plaintiff, rather than dis- . 
.,eharging a contractual. obligation that 


rested upon the defendant. The-defendant 


_. is not chargeable with a breach of con- 
tract .in-connection with an act which is .- 


not required by the contract, which is 


done. for the benefit.of the. contractor, : 


~~ and which is taken advantage of by the 
B-W Construction .Co. Vv. 
| United States, 97 Ct. Ol. 92, 122 (1942) ; 
Vogt Brothers Mfg. Co. vy, United States, 


a ae supra, 160 Ct. Cl. at page 697. 


| Although the present claim j is not 
for breach of contract, the rights 
and duties are. similar Since the 
appellant has failed to produce any 
evidence that the Government re- 


fused to approve material which 
-- met the specifications for Case 2 
‘borrow, we must conclude that the - 


Government, acted reasonably.*3 


“The appellant also introduced . 
- testimony - relating to statements 


made by Mr. Grant to Mr. Cowan 


: i? regarding the availability of A-4 
. material in bottom lands (Tr. 58- 


_ 68) which were to be flooded by the 
reservoir in the winter of 1964-65, 


apparently on. the theory that such 





.. _ 83 The. appellants reliance upon. the Seeion 
of FP-61 (Article 4.2 Changes) quoted in the 
claim brief of June 28, 1968 at page 34 (“It 


is mutually agreed that it is inherent in the 


Nature of highway construction that some 


-.ehanges in the plans and spectfications may 
‘be necessary during the course of construc- | 


tion to. adjust them to field conditions * * *y 


ees oo misplaced. see Appeal of John H. Moon & 
-- ‘Sons, IBCA-815-12-69 (July 31, 1972), 79 | 
L.D. 465, 497, 72-2 BCA par. 9601, at 44,876, 
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stateinania.. misled - the speclian® é 


However, we find no evidence to. 


support a conclusion that the ‘ap- 


pellant. conducted sufficient tests in © 


the areas to be flooded. to disprove _ 


the existence of A-4 material in 


those areas, In this connection we 
note that appellant’s Superintend- 


ent Stinson testified that he and Mr. 
Cowan did not drill for plating 
until after the project was shut 


down. for the winter in 1964 (Tr. 
2057). pace te 


_ The claim is therefore denied, 


The appellant alleged that it en- 
countered subsurface and latent 
physical conditions in the Hazel 
Wood. cut that were unusual and 
materially different from those in- 


dicated in the contract documents. 
and from a.reasonable pre-bid in-_ 


vestigation, and that. these condi- 


tions materially altered the char- 
acter and. nature. of the work and - 


3¢ The following colloquy | Seciipred ‘aeeus 


the course of the examination of Mr. Grant 


by appellant’s. counsel: 
Q. When. did. you. first teil the contractor 


7 that the bottom land in the lake area that 


would later be covered with water was- not. 
suitable as A-4 material? | 
‘A. I never told him because it ore have 


been. erroneous. 


Q. The ‘material in the ‘bottom of the lake 
that was still dry at the time could have been 


_ used for A—4 material? 
Fe ‘In certain esate yes, sir, 


- 7 8 * 8 

Q. Had the contractor been seeking to use 
A—4 material? 

A. No, sir, he had not, 

Q. Because he hadn’t taken out any two 
feet four. inches? 

A. He.-had made no piouisiol to use it. 
As far as I am concerned he had not discussed 


it with-us, he-had made-no: effort to. ‘get any 
area ready for it (Tr. 155-56). : 


“3 345] a 


“ aged the sequence of the appel- 7 


lanitfa work. | 
The pre-bid investigation on. . be- 


half of the appellant was conducted 
by Mr. Cowan who testified that he 
- an extended area. (Tr. 2320). 


looked at the Hazel Wood cut in 
question. although he did not walk 
the entire center line (Tr..50-55). 
He did not see a spring there before 
he ‘started. grading CT: 86). Mr. 
Caldwell. testified regarding the 
events that occurred after construc- 


_ tion started which formed the basis . 
for the claim of changed conditions 
| (Tr 416-31). Mr. Caldwell stated: 
_ thatthe cut was started.on July 22, 


1964, vand: ‘excavation . continued 
thes until July 31, 1964. After 


_ work in the cut had commenced, a 
wet condition was encountered on | 
the high side of the hill and the 
further. the excavation proceeded, — 


_ the wetter it. got (Tr. 418). The con- 
_ tractor-was’able‘ to: work in the cut 
again’ on September 14, 15, 16, 22 
and 24, 1964, ‘but. performed no 


; other work: in ‘the cut during ¢ that | 


| year (Tr. 418). 7 
‘By letter of ‘April oI. 1965, Mr. 
- Grant authorized — “placement of 


9 AA. linear feet. of underdrain in > 
a ne cut. (Tr. 427-28; Appeal File, 


— Volume IT). The underdrain ‘was 
| completed ‘with ‘considerable diffi- 


_ culty, on August. 19, 1965, and. the - 


excavation in the cut was completed 
on August 30, 1965 (Tr. 429). 


Mr. Grant testified that he had - 


| observed a “muddy quagmire” in 
the area.of the Hazel Wood cut in 


1960..before the center line of the 


roadway was staked. (Tr, 2321-92). 


He also observed this muddy con- 


7 WwW. CALDWELL AND SON, INC. 
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dition, vibich + was ‘within the: ad — 


way. prism, five or six times during 
the next three. years (Tr. 2322). He 
described. the. problem. as not, a. 


spring, but a- seepage of water over 


. Item 520(1) of the contract ( Vole 2 7 


ume I, Appeal File) contams an 
estimate of 3000 linear feet. OL. 
6-inch perforated concrete pipe un- 
derdrain for which the appellant 
bid $2 per linear foot. Exhibit I to oe 
the contracting _ officer’s finding of. ey 
fact (Volume I, Appeal File) | 
shows. the total amount of under- ~ 
drain placed by the appelant: to be - 
2097.2 linear feet, with an addi- _ 
tional 768.9 linear feat placed bythe 


completition contractor, for. a total = 


of 2866.1 linear feet of underdrain | : 


for  Projest 3-0-7. 
“Decision 


"While the: ae of ene - 


: tgs that: appellant is claim- 


ing is not. entirely clear, we have 
considered:.the claim: under both — 


categories ofthe clause. In Pering ~ 
Corporation v. United States, 180. 
Ct. Cl. 768, 778-80 (1967), it was 
‘held that ‘to qualify as a changed | ~ 
condition, the unknown. physical: 
condition must be one that could not © | 
be reasonably. anticipated by the. 
contractor from his study. of the § - 
~ contract documents, his inspection ot 
of the site and his general cede a. 


ence as a contractor. in the area. tee 
Mr. Caldwell testified as to. ne : 


experience as a contractor in the | | 7 
area (Tr. 194-98). Toa contractor - 
of his extensive experience, the es 


timate of 3000 feet of underdrain to : 7 


| “DECISIONS | OF THE 


Fa be aan on athe proj ject should have | 


been ample warning of a substan- 
* tial drainage problem. Mr. Cowan’s 


= testimony that he did not see a 


- spring, when he looked at the Hazel 


- Wood cut in his pre-bid inspection, 


falls short of stating that there was 

no water problem in the area, par- 
ticularly in view of Mr. Grant’s 
- testimony that the problem was not 
a a spring, but. widespread seepage. 

2 3 Phi: Board has held that place- 

| “ment of substantially less under- 
drain on a project than was esti- 
fe mated i in the bid schédule is almost 


ie: conclusive evidence that conditions 


were better than anticipated.** In 


| the present. case, the fact that the 


appellant. placed only 9097.2 linear 


7 : | feet of underdrain in the Hazel. 
‘Wood cut and that a total of 2866.1 


feet was placed on the entire project 


is evidence that conditions actually - 
encountered ‘were approximately 


what had been anticipated when the 


» contract was awarded. We are not 


ge persuaded by the appellant’s evi- 
_ dence that a reasonable study of the 


contract documents and an adequate . 


| inspection of the site would not have 
~ alerted the contractor to the exist- 
“ence of conditions substantially 
- . gimilar to those forming the’ basis 
aoe of the present claim. We find that 


- - the appellant could not reasonably 


~ have anticipated a sequence of work 
unimpeded by placement of under- 


. drain and that conditions were not 


_ changed when it became. necessary 
- to. place such underdrain in an 





= % Service Construction Corp., IBCA NO. 
6738-10-67. (January 12, 1970), 
bar. 8068. ‘ 


DEPARTMENT 


70-1 BCA: 


OF THE INTERIOR is ‘£80 LD. : 


amount less than that estimated i in ‘ 
the contract. aa. 
The claim is therefore denied, 


— Claam an | 
The ep pallaut? alleged : that ie ca 


‘Government failed to provide and 


allow detours for county crossroads 
at Stations 242, 179 and 19+10, 
thus requiring the appellant to per- 
form extra work. 

Page D-1, Special ee of 
the. Contract, provides as follows: 7 


Section 4—Scope of. ‘Work. 43. is” 


amended ‘and supplemented. as follows: 


The parkway will be closed to public traf- 
fic. The construction and later oblitera~ — 
tiom of detour ‘roads will be paid for at. 
the contract unit prices. for the pay. rems 
involved. 


FP-61, Article 4. 3 states as follow- : ; 
ing: 


4.3 Construction and- Maintenance of . 
Detours. Any existing. Toad, while under-. 


going improvement, shall be kept open to 


traffic by . the contractor, provided that 
when approved by the engineer or indi- 
cated on the plans or in the special provi- 


sions the contractor may bypass traffic 


over a detour. The contractor shall ‘keep 


the entire length. of road under contract 


or the detour, as the case may be, continu- 
ously in such condition that traffic will be 
adequately accommodated during the en- 
tire contract period. The contractor. shall 


provide and maintain in safe condition 


temporary approaches and crossings and 
shall keep open and safely passable in- 
tersections with trails, roads, and high- 
ways; provided, however, ” that — snow 


removal will not be required of the con- — 


tractor for accommodation. of traffic. The 
contractor shall bear all the expense of 
constructing and maintaining such roads, 
detours, approaches, intersections, and— 
any accessory features: without direct. 
compensation, “gave as | i ‘be- 
low. * *. ; ; 


7 | B45] — 


gether with a note on each of the 


: existing county roads which states: _ 


after ™ 


The 


completion of Box Bridge. 


only temporary detour 


shown on the plans ( page 9) 3 is not 


involved j in this claim. | 


Mr. Caldwell testified that feiitins - 
of the Government to approve de- 
tours at the three stations indicated — 
was one of the major delays on the : 
job (Tr. 339). The cut at Station 236 


could not be completed. while the ex- 


. isting » county road. remained in 
place (Tr. 343). The bridge for the 
relocation at Station 242 was com- 


pleted on May 16, 1964 (Tr. 341). 
‘The fill at Station 179 could not be 

~ completed while the county road re- 
 mnained (Tr. 348-50). The structure 


for the relocation of this road was 


a completed on May 9, 1964 (Tr. 350). 
Mr. Caldwell attached less impor- 

tance to the problems encountered ait 

the fill at Station 19+10. In view of 


previous delays there was very little 


7 cerned or damage there (Tr. 409-10). 


. Caldwell stated that the re- 


| ee crossroad. at Station 242 


was completed on September 8, 1965. 
and all three relocated: crossroads 


were finished before the winter sea- 
son.-He also stated that his subcon- 


tractor for concrete worked ahead of © 


the grading operation, excavated 


- for bridges, and created a situation | 


where water would. accumulate un- 


less” a drainage ditch were cut. Be-- 


86 On Sheet 10 of the plans the wotas ‘upon” 


: | is mned in lieu of the. word ' ‘after.” 


Ae W. ‘CALDWELL AND! 
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mont pages 10, 16 ana 17 of the 
plans, rele one of the county 
roads in question are shown, to-— 


‘SON, INC. — - a ag 371 : - 


fore grading ould’ eerer ‘ome | 


preparation had to be made to pump - 


out the water and give the a area a time | 
to dry (Tr. 946). | 
Mr. Caldwell testified that he’ first 


" ‘Existing County Road tobe obliterated ~ discussed the. problem | of detours . 


with Mr. Grant in June 1964 (Tr. 
406-07). Although he was denied | 
permission to build detours, he did 


not submit a written request for ap- | 
proval of the detours (Tr. 651). At 


the hearing, Mr. Caldwell drew 
sketches of the detours he would 


have built at Stations 19+10 and _ 
236 if he had been granted permis- - 
gion (Govt. Exhibits i and J; ‘Tr. Pave 


preys “ 
Grant Silk chat he re- _ 7 
eer no request for a detour (Tr. a4 
2216) but if the request for the de-. ea 
tours shown in. Mr. 


sidered the sketches showed: solu; 


tions that were not feasible from an . 
engineering standpoint or were dan- i 
_ gerous (Tr. 2217 -80). | : 


Mr. Grant stated that’ the situa- 


tion at the county. road at Station 
179 did not require a detour, since 


the appellant was allowed to build 


a ramp as high as he built his fill 
in 1964 in order to maintain traffic. 


and the relocated. road was graded 


and traflic turned on it in 1965. be- 
fore any further work was done on © 

the fill (Tr. 2216). The appellant — 
would probably have been allowed 


to increase the height. of the ramp ioe 
the fill had been built higher but the - 
matter wasn’t even discussed (Tr. 
2216-17, 2929). by ave doy 


Caldwell’s — - 
sketches had been presented to him, ae 
he would not have granted permis- 
sion ‘to build them, since. he: con- 


operations: 


- “DECISIONS 


ae — “Mr. Grant teatiied nat Gai pur- 
— ‘pose of including relocations of the 
county: crossroads in the design of 
the parkway was to permit traffic 
*. to be maintained during construc- 
. tion (Tr. 2218-19). | 
He stated the normal sequence of 
= would have ‘been to 
grade the county road first, then 
build the bridge Cr, 9219-92, 
9935). At Station 242, the bridge 


~~ subcontractor dug a hole and built 
. the bridge before the county road 
was graded. No drainage was pro- 


: : vided and. water and mud accumu- 7 
lated to.a depth.of about a foot in= 


side the box bridge (Tr. 2238). The 


; - drainage which was provided in 
_ 1965 to enable completion of the 
. county road could have been accom- 


plished as easily in 1964, according 
to Mr.’ Grant (Tr. 9934). ‘Mr. Grant 
averred that no effort was made to 


finish: the county roads in 1964, 


which he attributed to poor Bt 
ning des 2219-22). — 


Decision 


“it: is aaa. iia a aac 


7 angald be considered as a whole, 
with all parts of the contract being 


a interpreted. together. 37 “When. the 


-) requirement in FP-61, Section 4.3 
that existing roads shall be kept - 
open and passable is read. in. con- 
+ Junction. with the notes on pages 10, 
16, and 17 of the plans that existing 

county roads are to be, obliterated — 
after completion of the box bridges, 
-.. the only. conclusion warranted ap- 


a pears to be that the relocated county. 


7 at Lane 0o., Tne. v. United States, 198 ct. Cl. 
- 208 (1970). ; _ 
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: fondee as. well as. the box bridges, | 
must be completed before oblitera- 


tion of the existing county roads. 


Supporting this view is the fact 


that the plans. make no provision 


for temporary detours at those 


| locations. 


The Government was asGtisd to 
have the ‘relocations of the county 
roads built to maintain traffic with-— 
out the necessity for the additional 


expense of temporary detours to | 


serve the same purpose. The burden . 


“was on the appellant to show suffi- 


cient reason for deviating from the 
method of: ‘construction apparently. 
contemplated by the contract as well 
as by the normal: sequence of .con- 
struction. Both Mr. 
Mr. Grant: agreed that the consttuc- 
tion of the bridge at Station 242 
ahead of the grading operation, 
without providing drainage in the 
area, caused a condition which 
interfered with construction. Stich 
a, condition is. clearly not attribut- 
able to the Government since the — 
sequence of “operations was under — 
the control of the appellant. : 
With: respect to ‘the situation at 
Station 179, the appellant’s conduct 


was not consistent’ ‘with the asser- 
tion that.this was a major problem. 


The appellant. did not submit -2 


written request for'a detour and the 
_record reveals no attempt-to reverse 


the alleged oral refusal of permis-_ 

sion for a detour at that location. In 
view of Mr. ‘Grant’s testimony that . 
a detour was not necessary and that 


a ramp would have been allowed as 
high as the appellant cared. to. con- 
| struct the fill, it. appears that there 


; | £80 ED. a 


Caldwell and 


“was. no delay wie butatle to the 
Government at Station 179. 
According to the unrefuted testi- 
mony of Mr. Grant, the appellant 


did not produce a fodeible. proposal | 


for a detour in Exhibit J. We con- 
clude that the most feasible method 
Sor proceeding - at. Station 19+10 
would have been for the appellant 
to construct: the relocated county 


road 1 in accordance with the plans. 
We find, that the appellant. has 


= not sustained. its burden. of proof 
with. respect t to this claim. | 


The claim is therefore denied. 


Claim 2. 


| ‘The appellant alleges: that ee 
the period July 11 to July 27, 1966, © 


when : no trucks were available on 


the project, it was not allowed to 
substitute scrapers for hauling plat- 
ing material over the topping al- 


ready in place from Station 242 to 
285, thereby causing extra work for 


ie which it is entitled: to ¢ an ae 


adj ustment. 


Mr. Caldwell testified that trucks 
were absent from the project . : 
June 15 to July 26, 1966, due to a 

truck driver’s strike (Tr. 895). Al- | 


_ though he had not planned to use 


scrapers to haul plating material | 
_ from the lagoon borrow pit at Sta- 
tion 215, he did plan to use scrapers 

| heginning on July 11, 1966, but was 


told he couldn’t do so by Mr. ‘Allen 


(Tr. 896). Mr. Caldwell stated that. 


there is no spillage of material out 
of the scraper or off its tires after 


~ 100 feet from the point where it is. 


- Joaded and he saw no reason for 
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ek e pad) : 


denying - permission. ‘to. use ‘the - 


_ scrapers cube 900). 


Mr. Grant. testified thee Ps - 


years: of. experience he had found — 
that. there is considerable spillage — 
from scrapers, particularly with wet. 
‘material such as that. from the — 
lagoon. pit, and not just within a ~ 
short-distance of loading. In. addi- i 
‘tion, Mr. Grant expressed the view. 
that the bouncing impact of the: — 
peary loaded scrapers would os “ 


. the. one foot. topping layer (Te : a 
- 286), - 


“Deoision ee 


"We note ‘that it was the absence 


of trucks on. the project: which. 


scrapers for hauling, ‘the: plating : : 


The: decision. to deny permission to 


use scrapers. to ‘haul plating mate- : 


rial, over topping material : already 


in. “place appears.to have been based. : 


on substantial considerations | for 


protection of the roadway.” 38 


nie = ah 


Accordingly, the claim i is s denied. a: 


Claim ue ae 


~The appellant alleged that it a - 
formed roadside cleanup for which | 


it was not paid: as provided i in the _ 
unit price schedule of the contract. os 


‘Pay Item No. 112(1) ‘of the con- — 
tract sets forth an estimated quan- 
tity. of 50 acres of roadside eae = 
at $40 peracre. 

Mr. Caldwell testified that: he os 
compiled the Bares. set, forth on | 


ie 38 See Mr. Grant’s letter of Tay 18, 1966 3 
‘(Appeal File, Volume II). . 


| page 45 ‘of the aan brief ae 


2 June 28, 1968 (Volume II, Appeal 


File) which showed his ‘estimate 
that roadside cleanup for 30.44 acres. 
- -was 95 percent complete at the time 


- of termination of the contract (Tr. 
~. 881-82). He stated that the figures 
were compiled mostly from memory 


- and if he had any doubt, he put it 


_ ‘down in the belief that the engineers 
: would have records to show if he 
- . was wrong (Tr. 881). 
__. Mr. Grant testified that the proj- 
ect. diaries (Government Exhibit 


_ JJJ) show six days when some type 
_ of roadside cleaning took place (Tr. 


es 2339). The dates were September 15, 


-' 146 and 17, 1965, and April 8,9 and 


. “12, 1966. Mr. Grant aoneeded that 
“the appellant possibly - did some 
7 picking up of the larger debris (Tr. 
2340). | 
~ Mr. Allen testified that he found 


ie only two days when what he would 
consider roadside cleanup occurred, 
on rare 18 and 19, 1965 oe 2808- 


_ 09). | 
| | Decision: 


in nation ‘of the project 


o : ee kept by Mr: Allen discloses 
that cleanup designated variously as 


-. minor, miscellaneous, or cleaning up 


debris took place on the dates noted 
by Mr. Grant. Roadside cleanup oc- 
curred on May 18 and 19, 1a¢5 as 
_ Mr. Allen stated. © 

_ . We find that roadside — oc- 
leaensa to some extent on the six days 


noted by Mr. Grant and the two 


_ days noted by Mr. Allen, as shown 
by Mr. Allen’s project diaries. The 
_ incomplete nature of the record pre- 
. cludes a finding as to the number of 
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. acres involved or the degree of com- 
pletion of the roadside cleanup for a 


those areas. , 

‘In view of the nature of the work, . 
it does not appear that roadside 
cleanup is dependent on any other 


construction operation. We there- 


fore find that no extension of time — 
is warranted for the time spent in 
roadside cleanup and that the 
amount of compensation to be al- 
lowed rests solely upon the num- 
ber of acres cleaned up and the de- 
gree of completion accomplished. — 

The claim is. allowed ey the exe : 
tent indicated. , 


Claim: N — 


‘The appellant alleged that: the 
average haul of material from bor- - 
row pits increased from its original 
estimate of 1,195 feet to. an.actual 
average haul of 4,680 feet. a9 The ap- 
pellant. sberbated this increase to. 
the Government’s refusal to ap- 


prove bottom land pits for Case 2 


borrow, the unexpected amount of 
undercut directed to be performed, | 


the unexpected unavailability ofthe — 


Hazel Wood property as. a. source 
of A-2 material and the Govern-| 
ment’s requirement that material in 
the cut at Station 65 be hauled to- 
sh the available borrow pit. . 
Caldwell testified. that the 
Reet on this project had a pay 
item only for the yardage used and 
it was necessary for a bidder to de- 


termine an average haul in order to ; 
establish a price for the borrow 


ca 801-02). The borrow Primarily 


39 Appeal. File, Volume’ IL, Claim Brief of : 
June 28, 1968, p. 46. oe 


ee Pa es 


: od ea 


in gacccon is tne Ca 2 borrow 
shown on the bid sheet as involv-_ 
ing 330, 000 yards. (Tr. 802). Mr. _ 
Caldwell stated that he did net. keep 


his original calculations, but he re- 


worked, his. calculations. and. ob- | 


- tained a. figure. of 1 195. feet for the 


: average haul for horrow (Tr. 802). 2 es 


Mr. ‘Caldwell offered appellant's 


- Exhibits 20 and 21 in support « of his - 


computation, although he stated 
that Mr. Pugh prepared the exhibits 


and did some of the calculations un- 
der his direction. The computations | 
were made in the spring of 1968 — 
(Tr. 810-12). Mr. Caldwell stated 


. that the increased. average haul oc- 
curred from August 11, 1965 
| through the default date, March’ 1, 
1967 (Er. 835-36). He testified ear- 
~ lier that he based ‘his bid for. A-2 
topping material on a quotation 


- from Mr. John H. Moon who offered 
to deliver the material to the site for 
$1.15 per cubic yard and his bid of 
$1.25 per cubic yard included ten 


cents per yard to place the material 


- on the road (Tr. 221). 


_ Mr. Grant testified that he aia 


not refuse to approve a bottom land 
pit or any other pit if the material 
_ met the specifications. He stated that 
the appellant could. have placed 

~common borrow or the specified A-4. 


: : borrow. at any time the road was 
ready to receive it and if the ap- 


tions for borrow (Tr. 2342). 


Decision _ 


This claim, insofar as it satis 


to the alleged refusal of the Gov- 


HL Ww. CALDWELL AND | 
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ernment ‘to approve on er : i. 


pits: for borrow, is governed by our as 
finding under Claim I that the ap- | 


pellant failed to prove: that the Gov- | 
ernment refused to approve | borrow . 
which met the prenmeations (Pages ae 


46 and 47, supra). : 
The allegation of an ee ie 
amount of undercut directed to be _ 
‘per formed is apparently based on 


excavation for the 2 foot 4inch layer _ 


of plating which Mr. Caldwell re- 
ferred to as undercut throughout. 

the hearing. However, inviewofthe 
cross section on page 4 of the plans 
(Volume TI, Appeal F ile) which - 
shows the 9 foot 4 inch layer, we 
find that such excavation, whether 
deser ibed as undercut or otherwise; ae 


is not unexpected but typical. 


Whether or not the Hazel Wood a 


property was available as a source — 


of A~2 material is irrelevant in view. .— 


of Mr. Caldwell’s testimony at Tr. 


291 that, his bid for A-2 material ie 


was” actually _ based on another: e 
source, oe 
The provisions. of ‘section. 402 7 


1.3(e), FP-61 are clear and unam- 
-biguous in placing the responsibility as 
for selecting borrow pits for Case __ 
2 borrow on the contractor and in 
_ providing that the contractor shall ~ 
bear the expense of handling, haul- 
ing and placing the material. Mr. be. 
| 5 3 } Caldwell acknowledged. this con- 

- pellant could make arrangements — 

- for material meeting the specifica- 


tractual provision when he testified 
that borrow is paid for only by the 


_ yard (Tr. 801) but he advanced no’ 
contractual basis for. avoiding the 
effect of such provision. ‘Section 105— 
L1,, FP-61, specifically excludes — 
Case 2. Borrow from peyment for... : 


“B16. DECISIONS | 


ae ; evethanl as Penne in n Pay Item 


ws No. 105(1).° 
_ . "We find no basis in ‘the Seana for 


be : concluding that the appellant is en- 
. titled to additional compensation 
for whatever Increase In average — 


ee: haul occurred over what may | have 
2 been anticipated. = 
_ Accordingly, the claim 4 1s denied. 


¢ laim O- 


ee: “Claim, 0 was withdrawn by fis: 
ee appellant (Tr. 2196). | 


| G laum P 
The sopalant alleged that the 


_ oe eee unreasonably delayed 


, approval | of its concrete subcontrac- 


aa tor, for which it is entitled to an 
equitable. adjustment of one any. of 
contract time. 


-The project. diary maintained by 


7 _ Mr. Grant discloses that appellant 
moved one bulldozer to the bridge 
site at Station 202-++50- on Octo- 
ber 24, 1963 and began clearing the | 
site. The proposed concrete subcon-- 
_. . tractor moved some concrete forms 
. anda dragline to that station on the 
-. game date but did no work. Ex- 
~ - eavation for the bridge by the pro- 


posed - subcontractor — began on 


ve : October 25, 1963 Sovermuan, Ex- 
= hibit Jud): 


Mr. Caldwell’s letter satel Octo- 


“ ber 19, 1963, requesting approval 


of the conerete., subcontractor was 


. ‘ stamped as received by the. Bureau 
‘of Public Roads on: October 28, 1963 
-: (Government’s Exhibit C). The 


. letter approving the subcontractor 


S40 Appeal File, Volunie’ I the Contract. ts 
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“180, ID. 


a was ¢ dated October 29, 1968 (Appeal | ; | 
| File, Volume II). 


On this record, we find that the | 


concrete subcontractor was not de- : | 
layed. by the fact. that the letter of 
approval was sent on October 29, 
- 1963, since the clearing work in Whe 
area in question had not been com- 
pleted when the concrete subcon- | 


tractor moved some equipment on 
the job site on October 24, 1963. 


Moreover, the appellant failed to 


submit. a timely written request — 

for approval of the es ae 

subcontract. | | 
The claim i is denied. a at 


¢ laim Q- 


The spallnal sileged thata strike | 
of truck drivers occurred in June 
and July of 1966, which was beyond — 
its control and without its fault or 
negligence, and for which it-is en- 
titled to a time extension of oe 
six days. | | 

Mr. Caldwell. testified that he 
made an agreement with Mr. “Huey . 
Stockstill to‘ haul borrow material, 
under which Mr. Stockstill and his 
truck drivers were to be placéd on 
the appellants’ payroll - but. ‘Mr. 
Stockstill would use his own equip- 


ment (Tr. 883). It was Mr. Cald-— 


4 Although the preconstruction conference — 
was held on October 11, 1963, _the appellant’s 
written request to approve John H. Moon & . 


- Sons asa subcontractor was not submitted 


until - October 19, 1963 (ie.,. some. 8 days . 
later). Action by the Government within one 


day of the receipt. of the written request on 
October 28, 1968, corroborates the Govern- 


ment’s statement at‘the preconstruction con- 
ference that an investigation of Moon would 


not be necessary. See page 47, of claim, brief — 


of June a) 1968 ‘(Abpea | wile; ‘Volume als 


rf . 
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 well’s opinion “that because of dif- 
ficulties related to the availability 

_of borrow and the wetness of the 
pits, Mr. Stockstill was not taking 
-in enough money to finance his op- 
eration (Tr. 883-86). None of the 
trucks: and drivers showed up: for 
work on June 15, 1966 (Tr. 886-87). 
When. Mr. :Caldwell inquired about 


the reason, he was told that the. 


drivers’: were - not. getting enough 
time and they were going to other 
- work (Tr. 887). Mr. Caldwell stated 
that he “threatened him. (Mr. Stock- 
still) pretty heavy” and five of the 
six drivers returned to work and re- 
mained until June 22; 1966, when 
they stopped work for about two 
hours, complaining of dusty condi- 
tions (Tr. 888). Mr. Caldwell stated 
he did not believe the drivers struck 
because of the dusty conditions but 
rather they were looking for an fal 
cuse to: leave (Tr. 888-89). 
Caldwell did not testify as to a 
date. when Mr. 


other arrangements and get. trucks 


back on. the em, by July 26, 1966 


(Tr. ee 
: | Decision 


“The cat et iliched definition of 


- a strike. is that it is a. combined ef- 


fort on the part of a body of work- 
men. to enforce a demand on their 
employer by stopping work in a 


body.and refusing to return to work 


until: the demand is met. Wational 


ok Cw. (CALDWELL. AND. SON, ING. 
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Stockstill’s trucks. 
and drivers finally left the job, but — 
he stated that he. was able to make - 


Labor Pion Board” v. “Hihibes : 
Belt Tel. Co., 189 F. 2d. 194. (7th. Cir 


1951). Convercely. it is not a strike . : 
if employees quit. work collectively i 
without any intention to return to. 
the employment, whatever their mo- 


tivating. reason for | sO. doing: may = 
have been? | aa 

In the: present: case, thé: oie 
drivers advised they were going to — 


other work after their: initial failure — : 


to appear on the job. Their return : 


under duress and their subsequent _ 
departure after complaining’: of _ 
dusty conditions are regarded:as ac- _ 
tion taken in furtherance of: their ~ 


intention announced earlier to. go to. . 
other employment. | | 


_-. Based upon the evidence of rece. = 
ord, we find that. no strike. existed; eae 
nor is there anything in 'the'record , 
to indicate that the case presented .- 
can otherwise be regarded.as con- 
stituting an excusable cause of de- —. 
lay. The situation confronting the _ 


appellant. between June 15.and July — : 


26, 1966, was simply that he wasun- 
able to retain or replace the truck 
drivers and trucks required for the — 


performance of the contract work. * 


~The rule is: well established, how- : - 
_ever, thatthe contractor’s bid-is ‘an 


unqualified representation. that, the * 
contractor has the supervision, per-, 
sonnel, equipment, skill and. ability: oe 
to do. the contract work.’ 43 The con- a 


42 See Deshier Broom Pavtory Vv Kinney, 2 - 
N.W. 2d 832,334 (Neb.1942). oe, 


#8 American Ligurian Co., Ine., TBCA-492-4— vom 


‘BCA par. 5326, at 25, 028.. 


65 (January 21, 1966), 73. .LD, 15,. 22, 66-1 eee 


‘DE iCISIONS OF THE. 


“: 378 | 


| tractor’ s . responsibility j im these ree" 


7 spects is a continuing one# 
| . The claim i is therefore e denied. 


0 aim Ro 


“The ae alleged hat, it en- | 
: countered a-telephone cable under © 
_ the access connection to the airport | 


. road. which, was not anticipated and 


which was not shown in the contract 
~ . documents: or plans. Appellant re-_ 
 quested.an'éxtension of twelve con- 
tract days for the period June 17, 
1966 to July. 2, 1966, when it was 
- unable to: proce with what it has 
described as. oo. items: of 
- ae tye | 
Coldwell: beatified’ ‘hat ‘the 


| oad encountering of the tele- 
phone cable meant that for a dis- 


- tance of 200 to 250 feet beside the 


pavement of the airport road work 


~ could not proceed as planned (Tr. 
. 914-16). Mr. Caldwell’s testimony | 

did not indicate that operations in — 
any other area were delayed: (Tr 


~ 913-18) and he stated that the ioe 
involving relocation of the : tele- 
phone cable overlapped the delay 


7 caused by the absence of. truck 


drivers (Tr. 916; Claim Q: supra). 


eck Mr. Allen testified that the relo- © 
cation of the cable limited the ap 


et pellant’s operation erick in a ten to 


: AL piraine Equipment Comperdiion: GSBCA 
No: 412-R (July 10, 1972), 72-2 BCA par. 
571, at 44,591 (“* * * It is not the Govern- 
 . ment’s burden to prove that Appellant was 


able to foresee a continuing labor problem 


_ with draftsmen. As our initial decision clearly _ 
.. spelled out, it was Appetlant’s responsibility, © 

~ when it submitted its bid on the project, to 
see to it that it would have adequate staffing 


to do the required work,’’) 


AaB Appeal File, Volume TI, ‘Claim Brief of 


: dune 28, 1968, pp. 50-51. 


DEPARTMENT or THE 


INTERIOR | 


fifteen foot area a adj acent to the air- 


port road and that access roads‘ — 


nearby were fine- -graded during the 


| Ce in question (Tr. oe )e 


Decision . ae 


of the nice 
— Exhibit 


: Eeaininetoay 
diaries .(Government’s. 


JJJ). discloses that the appellant 


was performing other grading oper- 
ations during the period in question 


on the days when the weather and _ 


ground conditions permitted. Based 
upon the testimony narrated: above 
and the information contained. in 
the project diaries, we find that the - 


appellant has failed to show thatthe 


restriction of its operations inthe — 


area ofthe telephone cable had any 
| effect on the overeat pres of the 


“The request for : an ene of 
time is ther efore denied. | 


Claim 8 (1) | 


_ The appellant alleged that due to 
; the Government’s unreasonable re- 


quirements and restrictions, inter- 


_ ference in the progress of the work, | 


wrongful control of the progress of | 
the work and the extra work re- 
quired to be performed, it is entitled 


to an equitable ae o 261 
days. | 


This claim is exentinily a seb | 
nation of claims A through R, ex-— 
panded and illustrated by: a critical 
path chart (Appellant’s Exhibit No. 
25) to show a relationship between 
the various claims. Mr. Caldwell 
testified that the critical path. chart - 
was prepared in the fall of 1967 


from his memory and what few 


[80 LD. 
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1 notes cad vohikings he had rr on 


the plans and from. conversations 
that he could recall as to what he 
| generally planned to do (Tr. 957). 
- Mr. Caldwell stated that generally — 
the critically path chart repre-. 


sented his thinking at the time of 
bidding, but not in every case since 
he did not. know how to make such:a 
chart at that.time (Tr. 959-60). He 
further stated that the critical path 
chart “assumes that the contractor 
is solid. gold, that he is doing exactly 


what he is’ SEP ee to: do” oe ; 


1007-08). 
The eaeat for an ‘etausione of 
contract time. 


_ the contract on days when no work 
was performed. on critical path 
items (Tr. 1000-05). Mr. Caldwell 


alleged that in section one of the 


critical path chart (Appellant’s Ex- 


hibit 26) the Government charged 
171 contract days from February 4, 
- 1964 through August 31, 1964, while 


only 27 ava were : eevnally worked 
— on critical path items (Tr. 1000-01). 


In explaining why this request 


| started on February 4, 1964, Mr. 
Caldwell testified as follows: 


Thats the first time—the first points in 
the job that we felt like—it happens to be 


the completion. date of the structure at 
89, and that was our first critical item. 


We feel like that’s the first place that we | 


are entitled to ask for an. increase, In 
other words, time charged under struc- 
ture at 75 and the time before it was 
started, we feel like we could have-started 
.it:seoner or we could have completed. it & 
little sooner.: So, we didn’t. feel like any 


of the. Government’s’ claims were. effective _ 


casing that ‘period. (Tr. 1005.) 
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is based on the 
% Government charging time against : 


Mr. Banks testified that a avitical | 


"path j is. of no value unless. it is pre-- - 
| pared beforehand and an honest ef- 


fort is made to follow it during con- 
struction and unless provisions are 
made to get back on the critical path 
when operations have fallen behind 
schedule. (Tr. 1837-388). Mr. Banks’ 
pointed out that the plan of opera- 
tion submitted by Mr. Caldwell on - 
November 11, 1963, was not a criti-. 


cal path plan and was stated in the 


most general terms (Tr. 1837). The — 
primary consideration in preparing . 


a critical path chart j is to determine — ; 
the sequence of activities for each ~~ 
| activity that is dependent on some — 


previous activity, but Mr. Banks - 
stated that there were numerous oc- 


casions in the appellant’s critical oe 
path charts where there was noin-. 


dication that the proper sequence Bx 


_ had been considered (Tr. 18387). For 
example, Mr. Banks noted that the . 
critical path charts 
showed the beginning of fills to be 
dependent on the completion of — 
bridge or culvert structures, whereas —— 
most of the fills could be placed as - 
the structures were built (Tr. 1838- 


appellant’s 


39). Mr. Banks was unable to check 
Mr. .Caldwell’s assumptions. on 


which the critical path chart was 
/based (Appellant’s Exhibit 32) due 


to insufficient information as to the 
basis for the assumptions (Tr. 
ee 7 


Decision. 


Weare aoe erepuncd to accept Mr. 


-Caldwell’s assumption that the. con- 
tractor was “solid gold” and was. 
- doing exactly what he was supposed. _- 


- DECISIONS oF. THE: 


880. ' 


a “to do. Mr. Stinson testified that no 
>. fine’ grading was performed. in 1964 
mar and that no drilling for A-4 borrow 
+. material was performed until after. 

. the winter shutdown in 1964 (Tr.. 


~ 2056-57), which was too late to ob- 


tain material from the bottom lands . 


flooded before the beginning of con- 


os struction i in 1965. Mr. Giles testified 
- that he did not have enough equip- 


-ment.to do the job and he requested 
_ Mr. Caldwell to furnish more equip- 

ment in 1965 so that the project 
~~. could be completed on time, but was 
e: told that the appellant’s equipment 


was in use on other projects and not 


available at that time (Tr. 2996~ 


97). Such testimony.on the part of - 
two men who were employed in su: | 
. pervisory capacities by the appel- | 
_.. lant tends to negate Mr. Caldwell’s 
assumption that the contractor was 
. “solid gold” and was doing exactly 


oe what he was supposed to do. 


‘Mr. Caldwell’s testimony concern- 
ing his “feeling” that the Govern- 
es ment’s time computation was not ef- 
: fective. after February 4, 1964, af- 
fords no factual basis ce a, rela. 
~ gion that contract time ‘should be 


oo charged for critical path working 
days. rather than for calendar days 


as set forth in the contract.** We 


find that the appellant has not sus- 
tained the burden of proving that a 


: critical path chart compiled after 


termination of appellant’s contract 
consitutes a proper basis for compu- 
tation of contract time. 

' In‘ determining the equitable-ad- 


justment, of contract time: to which 


_ 5 46 IXP-61,. Section 8:6, ‘Contract: Time : and 
oe Section 8. 7, ‘Suspension of Work. 


‘DEPARTMENT oF THE INTERIOR "s 


1967. 


- the apiece is ened. the con- 


tracting officer will be goveried by 


our finding’ of liability on the part: 


of the Government with respect to 
Claims A, B, C and E, supra. 
Claim S(2) 

This claim is an expression of the 
total claim for an equitable adjust- 
ment in terms of dollars. The hear- 
ing was limited to the issue of lia- 
bility, with the issue of quantum re- 
served by agreement of the parties. 
Consequently, no finding: as to this 
claim is apPrODuee and none is 
made. : Co 


| Lermination of Contract | 


“The appellant also: alleged hati its 
right to proceed was wrongfully 


terminated by the Government. In . 


addition, the appellant: denied any 


responsibility for excess costs and — 


contested the propriety of the liq- 
uidated damages assessed by the — 


Government ‘for’ delayed perform- 


ance. Based ° upon the position so 
taken, the appellent asked that it be | 


- paid immediately the amount of the | | 


earnings retained ($145,472.36) and 
the amount allowed in the contract- 
ing officer’s decision im. Claim E 
($2,607). 

We note that the basis for cn 
nation for default ** of the appel- 
lant’s right to proceed with the con- 
tract work was the finding by the 
contracting officer that the appellant 
had failed to. prosecute: the, work 
with such diligence'as to insure com- 
pletion within. the time: authorized 


‘at Ap peul: File,- “Volume i, letter: of: Mareh at 


* 180 LD. 


2 845]. | 


| e te contract. ‘The letter stated 
that the contract work was 63% 
complete and the contract time was 


overrun by eu days as ee a anu-— 


| ary 15, 1967. | 
The allowance of contract tate 
| for the liability found to be present 


with respect to Claims A, B, C and 


E above will necessarily eer the 
completion date beyond the date 
contemplated at the time of the 
notice of. termination for default. 


While there is a serious question 


‘ as to whether the time extension to 
which the appellant. may be entitled 
~ by. reason of. the findings made 
herein as to liability,*® we cannot 


: exclude ‘the ‘possibility that. the. 


| proof offered. by the appellant may 
convince the contracting officer that 
| the termination for default was im- 
‘proper. Accordingly, we defer our 
decision on the question of the pro- 
priety of the default termination 


pending a determination by the - 
contracting officer of the time exten- 
sion to which the appellant is en- 


4@We note, for example, that if the time | 


extension figures. -used in .the claim brief. of 


June 28, 1968 (Appeal File, Volume II), were 


to ‘be accepted as determinative of the maxi- 


Tlaum extension in time. to which ‘the appel- 


lant -is. entitled by..reason of the. claim items 
for which liability was found to exist (Hxclud- 
ing Claim M for, which:no time extension was 
granted) the’ total entitlement for time ex- 
tension would ‘amount - to: only 71 days even 


if no adjustment were to be made for the | 


fact that total. liability was not. found to, be 


' present., We, also ‘note, however, that with — 


~ pespect.to Claim rp the: Government conceded 
at. the hearing. that .the contractor: -was. en- 
titled-to drying and processing costs on 15,140 
square yards over.and above the 23,700 square 
yards for which. compensation » ‘was. found tO, 
be due by the contracting officer: (i.e., an 
increase of 63%)‘ and:that in’ a nim ber’: of 
instances the Government. allowed mrore square. 


yards for drying and ‘processing in the cuts . 


than the appellant had claimed. 


a W.. (CALDWELL. AND- SON, INC. 
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BBE 


titled: ae ae sguidalties ene = 


lished in this opinion. We therefore - 
also defer any decision with respect - 
to the Government’s claim for ex- 
cess costs and liquidated damages. 


SUMMARY 


“ft To the extent indicated 3 im the ae 
opinion, the Board has found for « 
the appellant on the question of lia- | 
bility with respect to oe A, B, 
C, E, and M. 


2. The equitable adjustment a : 


time or money to which the appel- ~ _ 
lant is entitled under the guidelines 


established in the opinion, supra, 


shall be determined by the contract- 


ing officer on the basis of the evi- 7 
dence of record or such additional — 


evidence as the contracting officer — 


shall request or the appellant shall 


submit within ninety days of the _ 


date of receipt of this opinion by _ 
appellant, or such additional time — 


as shall be mutually agreed upon. 


8. In the absence of mutual agree- | 


ment as to particular claim items, 
the contracting officer shall make — 
findings of fact as to the equitable oe 
| adjustments to which the appellant do 
- is entitled by reason of this opinion 


from which a further appeal aoe io 
be taken to the Board. 


4. No final “determination. is : 


been made as to the propriety. of | 
terminating the contractor’: S. right | 


to proceed “for. default or as to the ~ 


appellant’s liabiilty. for the excess — 
costs claimed by the Government ~ 
pending the'contracting officer’s de- 


termination of the additional time 


to which the appellant is entitled by _ : 


ee DECISIONS: OF THE 


reason of the: Board’s ‘ndings, 


supra. camera 
Be. Except as: cheater: ex- 


pressly granted, the sppeel. i 
denied. an vo: ae 


«@ Huser Pacxwoon, M ember. 


We CONCUR: 
| Wr1am F. McGraw, on hairman: 


Suunwan Ps Koma, u ember. 
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7 Apel by Gateway “Coal. Gomaang 
froma decision by Administrative Law 
Judge M. P. «Littlefield. (formerly 
- “Hearing: Examiner”) denying: a peti- 
tion for modification of application of 
- mandatory automatic fire detection and 
suppression “safety standards in sec- 
tion 311 of the Federal Coal Mine 


- Health and Safety Act of 1969 Por 


om Haplemenine regulations, 


_ Reversed. and modification granted 


in part. 


Federal Coal. Mine Health. and Safety 


Act of 1969: Modification of Applica- 
tion of Mandatory Safety Standards: 
Waiver of Participation > 


Where a party has had actual notice of | 


all proceedings relating to a petition for 
. modification of a mandatory safety stand- 
ard and elects not to participate, he shall 


be deemed to have waived any ee . 


to the-petition.. — 
Federal’ Coal: itine Health aa 4 Safety 


Act of 1969: “Modification of Applica-_ | 


DEPARTMENT 


Where a 


| eli May 50, 1913 


OF “THE INTERIOR - : a | 


tion of Mandatory Safety. Standards: 4 
Publication — Sa ee 


- proposed “modification: is 
amended subsequent to publication in the 


_ Federal Register, strict compliance with. 
the. ‘provisions of section 301(c) of the 


Act deta ‘Fepublication. of. the new - 
pr oposal, vs 


Federal Coal Wine Health and Safety 


Act of 1969: ‘Modification of Applica- 
tion of ‘Mandatory sec Standards: 
Stipulations . | 7 


AL stipulation of facts and conditions ar- 


rived. at after extensive consultation and 
; study by technical experts of the parties, 
in’ the absence = of objection, and with =: 


agreement » of.the Bureau: that the Pro- — 
posal will guarantee no less than the same 
measure of protection as the mandatory 


‘standards, shall be. sufficient to. support 


a grant of a modification of the ‘applica- 
tion of mandatory standards. 


APPEARANCES: Daniel R. Minnick, : 
Ksquire,. for appellant, Gateway Coal 
Company; Robert W. Long, Associate — 
Solicitor, J. Philip Smith, ‘Assistant. | 
Solicitor, I, Avrum Fingeret and Ber- — 
nard M. Bordenick, Trial Attorneys, — 


Tor appellee, US. Bureau of. Mines. 


; OPINION BY THE BOARD 
INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 


‘Factual and Proosund: 
Background | 


ee Coal Company (Gate- 


way) has appealed a decision by the 
Administrative Law Judge denying 


Gateway’s petition for modification 


of the application of certain manda- 


tory fire safety standards to Gate- 
way Mine. Specifically, Gateway 
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3 requests Heda of the applica- 
tion. of sections 311(f) and 311(g) 
of the Federal Coal Mine Health 
and Safety Act of 1969 (the Act)? 


and the regulations prescribed in 
80 CFR 75.1100-1(f), 75.1101-1 


- through 75.1101-22, and 75.1103-12 


These standards all relate to auto- 
_ matic fire detection or suppression ; 
in underground coal mines. | 

Gateway originally filed a peti- 
tion in May 1970 and requested 


modification of the elena of 


coqiteed 150 : feat of rabber lined 


firehose at each firehose outlet 
along a belt conveyor entry. 3 35 PR. 
5247. Notice of ‘the petition: was - 


published in the Federal Register i m 


compliance with section. 801 (c) of 


the Act, on October 21, 1970. No 
comments were received as a result 
of such publication. On Decem- 


ber 10, 1970, Gateway amended. its 
petition to include a request for 
Se of the eae: of 


IPL, 91-173, 83. Stat, 742-804, 30 U.S.C. : 


$§ 801-960 (1970). 


 2Gateway’s ‘request. as . to ie. mandatory — 


standards which require installation of auto- 


~Inatic fire sensors is limited to: section 811 (g) . 


of the Act and 80 CFR 75.1103-1. On Feb- 


ruary 12, 1973, additional sub-parts to this 


section became. effective,.which prescribe the 
components and standards of performance re- 
‘quired for the automatic sensors. 
16545. The modification that. is granted for 


30 CFR 75. 1103-1 . includes modification of . 
Cua pertss es 


the application - on these. new 
75.1103-2 through 75.1103-10. 


3This section ‘has been amended since the cae 
- petition was originally. filed so that 500 feet. 


of hose is now required. In fact, several of the 
regulations involved in this proceeding have 


gone through. changes since the case began.. 


The modification granted herein by the Board 

pertains to the mandatory afety standards 
in effect at the time of the Board's order 
herein. 
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~80 CFR 75.1108-1. 


B87 FR. 


sections 311 (a),* (4); ; and ( ss of ‘he : 


Act, 30 CFR 75.1100-1(f), 30 CFR. 


75.1101-1 through 75.1101-22, and — 
The amended: 7 
petition applied to the entire belt-— | 
conveyor system in Gateway Mine. — 


The alternative proposed by Gate- 
way tothe mandatory standards was. 
the fire suppression and prevention. 5 
system then installed in the mine. _ 


A full evidentiary hearing was. 


_ held. and on October 15, 1971, the. 


Administrative Law J nage issued ~ 
a decision denying Gateway’s peti- — 


tion. The Judge’s decision was. ap- 


pealed to this Board in November 
1971, and an oral argument was 


held. At the oral argument, the 
parties agreed to attempt to reach 
a Stipulated settlement of the case, 
and the Board for that reason held 


the case in abeyance.° ‘Counsel and . 


the technical experts for the parties: 
“met over the next ten months and, 

on September 8, 1972, filed a pro- 
‘posed. stipulation with the Board. | 


The Board, finding the stipulation 


incomplete aud unclear, informally 

met. with the parties and suggested 
that the stipulation be redrafted. — 
On January 12, 1973, a revised stip- | 


ulation was filed... 


PO 4 Section B14 (a) is the broad. general: hits 


utory provision relating to fire protection. ‘The: 


_ request for modification of this section’ has: 
been abandoned by Gateway, and in light of 
our grant of modification of. more specific. ~. 
~‘'geections of. the Act and related mandatory 
standards, we do not. ‘believe a. modification °- 
of this general section is. appropriate and no. 
‘further reference thereto will be. made. oo be 
5 The Board did decide a consolidated cross- 
appeal filed by the Bureau involving an appli- ~ . 
cation for review of notices of violation issued. .- 


for Gateway Mine while the petition for | 


' modification was pending. Gateway Coal Com-. 


pany, 1 IBMA 82, 79 LD, 102 (1972)..° 2 


: om ies) of ihe: present stipnla- 
cn. Gateway has limited its. re- 


- quest. for modification to. the belt 
drives on the main. and. secondary 
belts. Tt -has agreed to maintain the. 


present firefighting system, to in- 


stall hoses meeting the length and 


: flow - requirements . in. the regula- 


tions, to station. a man at any belt. 


drive when: the ‘television. camera, 

_ which normally monitors the drive, 

_is not operative, and to install auto- 

‘matic fire-suppression. devices at the 
butt belt drives.®. . 

On J anuary 13, 197 3, the Pie 


7 in reply to. Gateway’ S specific. Te- 


| quest. for relief: restated its agree- 


: ‘ment. to the modification. of. the | 
= application of all of the above man- 
: datory _ standards. \except 30. CFR 


oe MB 1100-1(f).. Therefore, the par- 
_ ties’ ‘sole disagreement is whether 


) Gateway: may install, in.areas where 
| _ Water: pressure is in excess of 150. 
pS, firehoses . with. less. than. the 


a 2 hose-bursting ratio required by. aD 


CFR. 7. 1100-1(f). ie one 
. Since notice of Gateway’ s ae 
an petition for modification was. pub- 
~ dished. in. the Federal Register on 

October 21, 1970, both the Gateway 


request and the pertinent regula- 
tions have been amended: Follow- 


_ ing the filing of the revised stipula- 


tion of the parties the Board con- 


cluded that strict compliance with 


| the provisions of section 301(c) of 


the Act required republication in 


the Federal Register of the Gate- 
“way proposal as amended. On 


7 - €@Gateway has withdrawn the petition in . 


relation’ to the butt belts, and consequently 


_” has agreed to comply. with the Bro-suppreeto 


standards for the butt belts. 


"DECISIONS OF TSE ‘DEPARTMENT: OF THE INTERIOR | 


(80D. | 


March ds 1973, there was. 5 published Se acd 


in the Federal ‘Register notice of the 


amended petition together with the 


stipulation filed by the. parties on 
January 12, 1978, 38 F.R. 5485. The 
notice provided that. parties inter- 
ested in Gateway Coal Company’s 


: amended petition and. the stipula- : 


tion, should file comments or request 
a hearing within 30 days of publica- 
tion. The notice further stated that 
in the absence.of objection or neces- 
sity. for. further. hearing the Board 


proposed © to render ‘its decision 


based. upon consideration of. the 
stipulation and the record in. the 


proceeding. The only. comment, filed _ 


with the’ Board. as-a result of this 
publication was from the United. 
Mine’ -: Workers . sof - _ America 
(UMW A), the rep reseaiativs of the 


miners. 


“On ‘April 2, 1973, the UMWA, 


pursuant: to this notice and section 


4,552 of the regulations filed. an. op- 


position to the amended petition of 
Gateway. UMW A alleged generally 


that the Gateway proposal does not 
meet the specific provisions. of sec: 
tion 301(c). of the Act and “de- 


mands strict proof as to the condi- 
tion and operation of the: mine here’ 


involved * * * and as to the reasons 
for the proposed modification of or 
exception from the mandatory 


safety standards” and requested. a, 
public hearing on the matter pursu- 
ant to the provisions of section 301 


(c) of the Act. Both Gateway.and 


the Bureau of Mines filed replies to 
the opposition of UMWA. Gateway 
and the Bureau allege that UMWA 
at this late phe in the proceeding 


| ae waived io ete to request any 
further evidentiary hearing on this 


matter. In support of their opposi- 


_ tion they point out that UMWA 


has been served with all pleadings: 
and documents. in this proceeding 
‘(including the original and final 


_ stipulations of the parties) and has 
had actual notice of all proceedings 
before the Hearings. Division and 
this Board. UMWA’s only response 


‘in the entire proceeding was an an-— 
swer filed in the proceeding in Octo-_ 


ber. 1970. UMWA failed to appear 
at. any of the hearing sessions; 
failed to send representatives.to con- 
ferences held. for the purpose of dis- 
cussing the requested ‘modification; 
and: failed to ‘submit either com- 
ments or objections to the proposed 
- stipulation. The Bureaw points out 
that the purpose of the Federal Re- 


__ gester publication is to give notice 


to “other interested parties” to ‘en- 
able them: to comment or partici- 
pate. It is-further urged that since 
UMW <A_has had actual notice of all 


proceedings and had the opportun- 


ity: to’ actively: participate in all 
phases of thé case,.it cannot now be 
heard to request that the entire pro- 
ceeding be reopened for a new hear- 
ing. Gateway observes that UMWA 
has raised no objéction to.any speci- 
fic stipulated fact -or made any 


: | goalie comments on the‘ proposal. 


- The Board is persuaded by the 
eames of the Bureau and Gate- 


| : way and is ‘disinclined to reopen the 


ee in this ee The x rec- 
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and this Board and that its nonpar- a i 
| ticipation has been of its own choos- 
ing. The time has come to concludé .— 


this litigation. Therefore, the Board — 7 
will deny the request of UMW.A for — 
reopening of the record and for fur- a 


ther hearing. - 


| DECISION | : 
ay is. eipniioante that “opiate - 


“this proceeding the Bureat has re- _ 
_ cognized that Gateway Mine is gen- 
erally known as a well- -operated, 
safe mine. It is also significant that. ~ 


the representative of miners © 
(UMWA) elected not to participate - 
in the. proceeding after filing an 
answer opposing the May 1970 peti- 
tion, and that. no. comments were ; 
filed by any other person as a result 
of the publications in the Federal. 
Register. Finally, it is most signif- 
icant that, after extensive consulta-_ 
tion and. shady, the Bureau’s techni- 
cal experts on mine safety agree that 
the alternative proposed by Gate- 
way will guarantee no less than the - 
same measure of fire protection. as - 
the mandatory standards... 
For these reasons, and based up-— 


on a review of the hearing record 
and the stipulation of the parties, 


the Board concludes that Gateway » 


has established that it is entitled to 
the modification it seeks, with the - 
exception of the requested modifica- — 
tion of the application of 30 CFR: - 
75.1100-1 (f) (1). The parties have 
not stipulated as. to this. standard, - 
- and. there is no evidence in the rec- © 
ata notice Of at proceedings be- — 
fore the Administrative Law J udge 


ord to support a. finding that the. ie 


alternative proposed by Gateway ©. 
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me : will meet the stiadasd of safety re-. 


quired by section 301(c). .There- 


eS fore, the Board makes the follow- . 

ae ing findings of fact: 

a teal Gateway has installed i in Gate- | 
- way Mine a belt system and fire 

detection and suppression system 

-. deseribed in paragraphs numbered a 
_ 1-41 of the attached appendix, en: 


as titled, “Stipulations of fact.” 


Oy Gateway has agreed to alien 


tain the above-described system. 


3. Gateway has agreed to add to 


: the system: (a) at each belt drive, 


500 feet of firehose capable of 


delivering to the belt drive 50 gal- 


lons of water per minute at 50 


pounds pressure per square inch at 
the hose nozzle; (b) a fire-suppres- 


_. gion system at the butt belt drives 

that will comply with 30 CFR 
75,1101 e¢ seg.; (c) a man to be sta-_ 
tioned at any transfer point or belt 


drive where the television monitor 
is malfunctioning. © | 
4, Gateway has established an 


alternative method for achieving on 
the main and secondary belt drives’ 
of Gateway Mine no less than the 
same. measure of protection afforded 


the miners by the standards of sec- 
- tions 811(f) and 311(g) of the Act, 
30 CFR 75.1101-1 through 75.1101- 


\. 99, and 30 CFR. 1. 1103-1 through | 


- %5.1103-10. 


: Based upon the biciiiien Gade: 
_ ings of fact, the Board concludes 
that Galsway Coal Company is en- 


titled, with respect to Gateway 
ae Mine, to modification of the applica- 
tion of sections 311(f) and 311(g) 


“ot: the Act, 30 CFR 75.1101-1 


_ through 75.1101-22, and 30 CFR 


‘DECISIONS. oF THE. ‘DEPARTMENT OF. Ee INTERIOR : 


“'18.1108-1 through: 75. 1103-10 for a3 
the belt drives on the main and sec- 


ondary belts, conditioned ’ upon com- — 


_pliance with the stipulation of the 


parties filed January 12, 1973, a | 


copy thereof being attached hereto : 


as an a eae P; 387. 


ORDER. 
WHEREFORE, parsuant to eke 


| pees delegated tothe Board by © 
the Secretary of the Interior (43 
CFR 4.1(4)), 


It 1S HEREBY 
ORDERED that: 
1. Gateway Coal Company? s goes 


tion for modification of the appli- 
cation of the mandatory standards 
of sections 311(£) and 311(g) of the 


Act and 30 CFR 75.1101-1 through 
75.1101-22, and 30 CFR 75.1103-1 
through 75.1103-10 for the belt 
drives on the main- and secondary | 
belts at Gateway Mine . IS - 


GRANTED conditioned upon com- 


pliance with the. terms and condi- 


tions of the stipulation of the par- 
ties attached pereee and made a part 


hereof 5 
o.. Gateway: Coal Graney Ss peti- = 


tion for modification of the applica- 
tion of 30 CFR. ‘ 5. 1100-1 a IS 


DENIED; as 
8. The coagee: of the United Mine 


‘Workers of America for reopening 


and for hearing Is. 
DENIED; 


4. This ana is Species im- 


further | 


mediately except that Gateway Coal 

Company will havea period of sixty 
(60) days from the date hereof to 
install firehoses capable of deliver- — 


ing a minimum of 50 gallons of 
water per minute at 50.p.s.i. to the 


(80:ED. 


pale 


| elt- drive Sucanene: which period 


of time may be extended by the Bu- 


reau of Mines if in its judgment cir- 


- cumstances warrant such extension ; 


_ 5, A copy of this decision shall be 
served immediately upon the repre-. 


‘sentative of miners at. the Gateway 
Mine | bya representative of the Bu- 
reai of Mines pursuant to the pro- 


: j visions. of section 301 (c) of the Act; 
6. Pursuant to the provisions of 


- section 107(a) of the Act the Gate- 
way Coal Company shall immedi- 
ately post a copy of this decision on 


the ey: Mine bulletin board ‘ 
and» 


ae ‘Pursuant 0 eae provisions. of 


- Bychiori 107 (b) of. the Act the Bu-— 
reau of. Mines. ‘shall immediately | 


“mail & COpy. of this decision to the 


" official of the Commonwealth — of — 
4 Pennsylvania, charged with the re- 
_ sponsibility for administering that 


State’s coal mine health and ety 
laws. , et ee oo 


x E. Rooms, Jn, Chairman. i 


- Dav Doanr, uM ember. . 


"APPENDIX 


| STIPULATIONS OF FACT 
* A, Gateway Mine is Jocated i in the 


- Pitisburgh seam in Greene County, 


Pennsylvania. Coal is conveyed. 


along” approximately twenty (20) _ 


“ Iniles of belt from the working 
= places to the tipple. ne 


9. The main and face belts (hens 


- inafter referred to as “belt”) were 
cued in operation in es 1968, 
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and has carriéd: more than 20 mile s 
lion tons of coal. | a 
8. The belt is a: United States Bu- pe 


-reau of Mines approved heaprens : : 
‘flame resistant belt. 


4. The belt is a transit aligned, : : 


roof suspended belt with the head — 


and tail pieces set firmly in. con-. | 


| crete to prevent movement and min- 
mize friction. at the head and. ee - 


pieces. _ 
+5. Belt supports are A. frames ae 
which are set on appr aay 970- ae 


- foot centers. 


. 6. The belt is driven by sisetrtoal 7 


-. motors. The electrical equipment — 


controlling these drives is enclosed _ 
in noncombustible structures. 


7, An underground storage bin ~ 
receives coal from a coal crusher. — 
Feeders located at the bottom of | 
the storage bin permit an even flow. 


of coal to be carried on the belt from 2 
the bill to the tipple. 7 _— 
8. Oversized idlers at the haia as 


and tail pieces and take-up drives * 
with the attendant oversized shafts _ 
and bearings reduce possible. fric- a. 


tion at the drives. < 
9. The belt flights: aie set 7 


* sequence and when one belt flight. 3. 
stops: al] inby belts: automatically . 
_ stop. ve, 
= Oy The belt has edn ‘apnea: 1 
with no or minimum of canting to 
assure training Dorey, minimizing 4 
friction. | 


11. Heavy | duty loading ia : 


-troughing idlers are installed so 


that they rotate slower than eae a 
sized idlers. mn 
12. The belt has specially de- | 


signed reactor starting circuitry fe 


388 


Fe en than a. point: contractor type. | 


starter. This minimizes slippage and 


. — will permit smooth. starts. thereby | 


a minimizing heat at the. drive. 
13. The “belt system has the fol- 


- lowing devices which will automa- 
tically — 


shut down or indicate 
impending trouble: slip switches; 


-. belt drift at the head and tail pirces 
{ (sic) ; belt. pierce switch; a chute > 


: _ plug; a motor heat; a formal mag- 


- netic overload switch 3 in the motor; 
_. a belt-slippage switch and a motor 


bearing temperature increase. 
14, Signal. . 


cameras. eae 


“165. ‘The Panes: points . on ae | 
main, belt are monitored on a closed | 


- eircuit TV system. 


16. The TV. system: is. ewel by | 


a trained. man in a control. room 
. who can stop the entire belt by: use 
Of a switch. 7 


AM: ‘The belt will not be Gpseited 
ing a. minimum of 50. gallons of 


unless the TY system is in operation 


' or in cases of an emergency where a 


‘TV camera is not functioning, a 
man, .with suitable communication 


_.to. the control. room operation will 


be located at such drive or: transfer 


point in lieu of the TV camera until — 
water to the valves and are tested 


the.T'V camera is repaired. 
18. After the. belt: drive system 
is stopped following a production 


 -ghift each belt drive area will ‘be 
_{a) visually inspected for fire 


within. four hours after shutdown 
or. (b) the operation will be attend- 
‘ing the television detection. control 
panel system for a four-hour period 

eae shutdown or (@). any 


DECISIONS ue THE ‘DEPARTMENT 


lights - monitoring 
dase devices are displayed on a 
panel which is ‘apwed: by: the. EY, | 


OF ‘THE INTERIOR 180-LD. 
equivalent system. approved by @ the 
Bureau. . bs 

19. The stopping: of the belt cre- 
ates a. silence in the mine which 
serves as an “audible” warning Sys- 
tem to men in the mine. 

20. A. communications system is’ 
installed ‘and. ‘maintained SO that 
suitable communication. 1s. main- 
tained with miners... _ : 

21. Waiter is put 6 on. the ba; pri- - 
marily for dust control but it does 
also create a wet belt. | 

99. Firefighting “equipment — 
located. so that miners can ame 
it and attack a fire at an affected 
belt drive within fifteen (15) min- 
mbes: after. being notified of a fire. 

“23. The mine has a large source 
of water available from a large dam 
which is fed by a stream. City water. 
is also fed into the mine. The main 
water lines are located in the haul- 
age ways with water tapoff lines 
leading directly to the belt drives. 
94. Firehoses capable of deliver- 


water per minute at 50. psi to the 
belt drive equipment will be pro- 
vided within sixty (60) days of date 
of order of the board or as further 


extended by the Bureau of Mines. 


25. The fireplugs have constant 


at regular intervals, _ 

26. At least. 500 feet of hose will © 
be at each belt drive. af 

27. The ventilation system. will 
be maintained so.that persons fight-. . 

ing fires will be able. to travel and . 


operate in intake | ‘air. during ‘fire 


control activities. . 7 
28. fad are. four specially 


“ 382] ae 


: eed ‘Gee. ‘trans: ae ey 
located within the mine so that at 
least two and possibly four ‘trains 


- can approach a fire in intake air. 


"99, A locomotive is attached to 
- each fire train. The pocomoul yes are 
tested weekly. 

30. The fire trains consist of the 
following 


with various brattice, fire extin: 
 guisher, tools, etc.; a water tank 
with a 1 200-gallon capacity and 
high pressure pump capable of de- 


livering 50 gallons of water. at 50. 


psis.A special foam generator sg 
ment is available. 


31. High pressure rock- dusting 


| ere with attached hose are 


available in the working areas of the ~ 
Tine and can be transported to any : 


fire location. 


82. At least “one” portable ABC 


dry chemical fire extinguisher i is lo- 


Gated at every belt: drive. 


83. There is a more than the re- 
quired of 240 Ibs. of rock-dust lo- 
| cated at each belt drive. 


84. There are two ‘completely ; 
| equipped | well-trained mine: rescue — 


teams of 16 people within the Jones 
 & Laughlin Steel Corporation mine 
complex i in this area, of which Gate- 
‘way mine isa part, who train at 
least one day each month. 
35. All Assistant Mine Foreman 


are trained in the use of fire ‘Sup- 


pression equipment. 


86. There is a planned, pats 
licized and posted procedure for 
methods of fighting fires and spe- 


i: GATRWAY. COAL COMPANY 
: | May 30; 1978 - 


a car with approxi- 
mately eight tons of rock-dust; a car 


cific lines a cules ity to direct the | 4 


fighting of a fire. 


37. There are several. Fire. com- | “3 a 
panies located within five.(5). tiles Ss 


of the mine and their i a 1s a ; 
available. 7 “sr 
38: Ther mine is iateds In an area 4 


with seven or eight other mines and __ ; 
equipment and well- trained: men. 


from these mines are > available to. ) 


_ fight fires. 


— 89. Ventilation ere are installed . 7 


to control the air flow over the lose: 7 _ 


drives i in case of a fire, 


- 40, Power 3 4s. sectionalized : SO ‘that ae 


it can be cut off in any. area of the _ 
mine and still permit fire trains to. ae 
get to the fire location. - ee 
ALL The men in the mine walls gec- = - 
tion escapeways oncea month. . 
42, Gateway Mine was used as an = | 
example ef an excellent fire fight- . 


‘ing program ‘by the United States _ 
Bureau of Mines in a recent: publ ee 
cation #8681. : 


43. The United. Mine Workers ok! . 


- America did not appear at the hear- 


ing to object: to this Petition: ae ‘ , 
Modification. | 


44. This Apieerent sippliga ai 7 | 


to the Gateway Mine of Gateway 
This Agreement 
shall continue in effect until such. 
time as the management of Gate- -~ 
way Mine determines in its discre- ~—_ 
tion that it shall no longer operate 


Coal Company. 


in whole or in part in accordance. ~ 


with the terms of this Stipulation 
and Modification Order and that it — 
will, instead, operate in accordance — 


—/ 
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; ; - with section 311 of the Act and the’ 
: impending regulations. In the event 


that the management of Gateway 


_.. Mine makes this determination, a 
- thirty-day prior written notice shall 


be given to the Bureau. 


_ 45. The Gateway Mine will at all 
times comply with these conditions 


ag set forth 1 in this pene of 


= Facts, 


_ CONCLUSION OF LAW 


The belt system at the Guswey 
| Mine as set forth in the Stipulation 
of Facts is an acceptable alternate 
- method of achieving the results of 
the Mandatory Safety Standards of 
section 311 of the Federal Coal 
‘Mine Health and Safety Act of 1969 

_ which at all times guarantee[s] no 
less.than the same measure of: pro- 
tection afforded the miners in the 
Gateway Mine as the standards of 
section 311 and the implementing 
regulations. . 
WHEREFORE, © the iG 
respectfully request the Board of 


Mine Operations Appeals to ap- 


prove the. Petitioner’s 301(c) Peti- 
tion for Modification as set forth in 
this Stipulation. : 


Date: ee 13/ 72, | 
~ . Daniel R. Minnick 
_ Gateway. Coal spars 


Dates sls | 
| ~ J. Avrum incest 


_ Attorney for United States - 


Bureau of Mines 


OF THE: DEPARTMENT. or. THE INTERIOR. 


- £80 ‘Lp. 


“ESTATE OF WILLIAM CECIL: a 
| | _ROBEDEAUX > = 


2 IBIA Se | 
"Decided ina: 5, 1978 | 


| eee fai Fidee S decision n denying . 


petition for ia SE 


- Affirmed. 


e 140. 2 ‘Indian Probate: Atiomeys at - 


Law: Fees » 


Contracts betwen, attorneys and Indian: 


clients for fees are not controlling upon 


the Government when payment is to be 
made from the funds ‘of a ' restricted or 
trust estate. : 


140.2 Indian Probate: Attomeys at 
Law: Fees _ | 


Attorney’ S re in Indian pr abate will be 
determined on the basis of. “reasonable- 
ness” a corollary of “quantum meruit” 
defined “AS much as he deserved. - 


140.2 ‘Indian. Probate:. Attomeys at 
Law: ‘Fees 


When an attorney seeks a ie allowance 
from a Judge other than the one before 
whom.he appeared.while performing legal 
services, it is encumbent. upon him to 
make proof of the extent of the services 
and the skill employed ; the record must © 
be complete when the matter: reaches the 


Yeviewing authority ; and in such cases a 


claim for fees based solely upon the gross _ 
number of hours worked multiplied by an 


; arbitrary rate per hour will. be given little — 
. credence. | 


"APPEARANCES: Houston Bus Hill 
and Thurman §, Hurst, attorneys pro 


200] 


OPINION BY MR. ‘McKEE 
_ INTERIOR BOARD OF — 
INDIAN APPEALS 


| This fatter is parere this ee | 
-for the second time. This appeal is. 

from the decision issued by Judge 
Curran, July 21, 1972, denying the 


‘petition of Houston Bus Hill and 
Thurman §. Hurst for rehearing. 


‘The Board’s first decision, Estate of 


| William Cecil Robedeaux, 1 TIBIA 
106, 78 LD. 234 (1971) disposed.of 


a number of Issues, but. remanded 
the single issue of the appellants’ | 
entitlement to and the amount of 
attorney’s fees, if any, for further 
hearing and deamon: The appel-_ 


- Jants’ claim was for a total of $8,250, 
and after the - 


. which appellants object. 


The fact situation is langely ‘set 


cout in the Board’s first decision. For 


__ the purposes of this decision the fol- 
_ lowing summary is sufficient : 


1) The decedent was eect at 


- . ‘his death; 2) he died December 16, 
me 1968, leaving a will dated March 2,. 


1967, which has received a Depart- 
mental final approval ; 8) in 195%, 


| eleven. years. prior to. decedent’s. 


death, a son, Willis Robedeaux was 


appointed. by an Oklahoma court as 
guardian of his father’s estate to re- 
ceive and disburse the income de-. 


rived almost. exclusively. . from 


_ Indian trust. property ; 4) during 
the guardianship . a divorce .action. 


was initiated in the decedent’s own 


, name, and his ability to prosecute 
the suit in spite of the apparent dis- 
‘ sbility. of the guardianship ee 


“RSTATE OF “WILLIAM | CE om. ROBEDEAUX 
a June 5, 1978 


7 remand- hearing - 
Judge Curran allowed $1, 500 fo 


He teed by the diet Court: of : 
Oklahoma in State ex rel. Robe-- 
- deaux v. Johnson, 7 

- 418 P.2d 337 (September - 13, 1966) : - 
5) Mr. Hill was the sole attorney in - 
the guardianship matter and Mr. 
Hurst was co-counsel in the divorce 
proceedings; 6) on April 15, 1966, 
_ the need for the guardianship ended 
upon the Indian Bureau’s decision 
to reassert full control of the trust — eg 
estate.income; 7) according to the 





Okla. ——,. 


final accounting filed in the guard- 
ianship on April 19, 1966, Mr. Hill | 


had received a total of $700 as fees, 
the last installment having been a 
paid on that date; 8) neither the — 


final accounting nor the amended — 


final accounting was ever approved ae 
by the county court since the objec- 
tions and other. pleadings filed-by 
_ the wife are not disposed of; 9) Mr. 
‘Hilldid perform additional services: = 
in the ‘guardianship, and in this . 

probate is claiming an additional — 

fee of $1,500 of which he has been 


awarded $300 by Judge Curran; 10) 


the county court of Ousbonn an 
County issued no orders authorizing 
the employment of Mr. Hill as. ate - 
torney for the guardian or the in- 
stitution of the divorce action; i), | 
no petition to fix fees was filed. ime. ° 
either the county court or the dis- cn 
trict court; 12) no fees were ad- — 

vanced or paid during the course of 
the divorce. action, and although the 
decision i in State v. J ohnson, supra, a 

was issued September. 18,1966, the 
divorce. had not been. brought: to 
trial on its merits prior to decedent’s .. 

1968; and = 
| 13) 3 im this Brobate Mr. Hall and Mr. 


death on December | 16, 
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as Hurst are claiming fees for. res 
"in the divorce action’ in the amount 
of $6,250 of which they ‘have been. | | 
$9,456.33 claimed: The regulations 
then in effect, 25 CFR 15.26, and 
those currently in ‘effect, 43° CFR 
4. 981, include ey. the same 


: . awarded $1, 300 by Judge Curran. — 
In support of their claim for fees, 


: : the appellants attempt to rely upon 
oo a copy of a contract of employment 
of Mr. Hill only, the original ‘of 


‘ ‘which: appellants assert is lost, and 


Ww which'the son denies approving in 
7 any capacity. In paragraph 4 of the 
‘stipulation made part of the record. 


of the hearing held on May 10, 1972, 


after remand, the strongest: state- 


“— ment Mr. Aull could make was, 


/ | &® that to the best of his knowl- 
- edge and belief the decedent * * *— 
signed and executed the [original 
of] attached ‘contract and power of 

. attorney’ marked Exhibit ‘C’ * * *.? ~ 


— No one has testified the decedent ac- 


- tually: signed the original, and the 
copy bears the signature of Mr. Fill 


- only. om, 
. That part of the ee upon 
i. ‘which the appellants rely is the pro- 
; . vision “* * * T hereby agree to pay 
 Syou a fair and reasonable attorneys 
-, fee, based upon quantum merit 

a (sic) * * *” Tn Blach’s Law Dic- 


te tionary (Rev. 4th ed.) “quantum | 
 “meruit” is defined, “as much as he 
_. deserved.” | 


The establishment of. a contract 


7 becomes moot under the rule laid 
_- down by the Solicitor in the Z'state. 
of Tah-wat-is-tah-ker-na-ker or 


Lucy Stateen, LA 1324, 70 LD. 581 
vee (1963) wherein a contract for a con- 


- tingent | 95 percent fee was held not 
“. to be controlling. The Judge (for- 


* merly Examiner) acting under the 
regulations had made a determina- 
tion of the reasonable compensation 


or THE: INTERIOR 


- ae which the attorney (the same Mr. 2 
Hill as is here involved) | was en-_ 


titled and: allowed $1,000" of the 


provisions, 


ge In. date wainine: attorndy: ibaa: 


consideration. shall be given to the fact ~ 
that the property of the decedent is re- 
stricted. or ‘held in ‘trust and that it is 
; the duty of the Department’ to protect 
the: rights. of all parties: in interest. 


This. ‘provision brings upon us as | 


application | ‘of the doctrine. of 
“quantum meruit” above quoted 


which is correlated with “Teasona- 


| bleness. 9 


J udge Murrah wrote ; in ili asa 7 
sion in United States v. Anglin & 
Stevenson et al., 145 F. 2d 622, 630 | 
(10th Cir. 1944): | 


- * * * Gt is well settled that in. cases of 
this kind the allowance of attorneys’. fees 
is within. the judicial discretion of the . 
trial judge, who has close and intimate 
knowledge of the efforts expended. and. 


the value of the services rendered. RoR 


It is well stated by the court in 


Kimball v. Public Ttilty Dist. No. 


1 of Douglas County, 891. P. 2d 205, | 


e 64 ‘Wash. 2d. 252(1964): 
Canon of Professional Ethics 12, RCW. Bey, | 


Vol. O, * * * describes the determinants — 


upon which reasonableness of the fee may — 
be assessed. Such. factors as the time — 


and labor required, difficulty and com-. 


plexity of the problems encountered, the 


amount, size and benefits to accrue from 
the controversy, the experience of the — 
lawyers, ‘and the customary > charges of 
the bar for similar services—together 
with the. other » considerations men-— 


“tioned—all are strong, though not con- ne 


orp 


-. of this claim. 


1s 3001 5 . 


| troliitig ‘guides: in 2 ascertaining “the: true 


a value of professional services. 


A review of the record here - Te- 
 veals little as to the reasonableness 
The claim. is based 
upon Mr. Hill’s allegation that he 
has not been compensated for 60 
hours devoted to the guardianship, 
and: that he and Mr. Hurst have not 
been’ compensated for 270 hours de- 

voted to the divorce. The number of 
hours is the subj ect of some dispute. 
In paragraph. 5 of Exhibit “1” (the 


| stipulation entered into and. filed at. 


the hearing held. after remand) 
Willis: Robedeaux indicated he 
: doubted the accuracy. of the 270 
hour figure since he felt Mr. Hill had 


_ charged-for some “* * * time spent. 
| wale oe: on ‘other Indian 


cases.” 


tract between Mr. Hurst and the de- 


cedent or the decedent’s son either | 
for that matter. None is actually al-— 


leged. Mr. Hurst: stated at the re- 


hearing held pursuant to the 


remand order: 


ok RF Now I didn’t appear in the Okla- 
homa County Court or before this. Fed- 


eral Department. I just helped Mr, Hill as | 
- Jocal counsel in the case. I-did participate 


in the appeal in the Supreme Court and 
did help. write the brief. (‘Tr. 7.) 

The October 26, 1970, affidavit of 
Mr. Coleman Hayes, appearing as 
Exhibit “B” of the original claim, 
includes an expression of his opin- 
ion that the fees claimed were rea- 
sonable: and indicates’ that “* * * 
$25 per hour is less than the mini- 


mum which Mr. Hill would have . 


_ ESTATE: OF. “WILLIAM, ‘RCI ROBEDEAUX.. 
Z Tune 6, 1978 | 


There is nothing in: ie ers 
_ which discloses an employment con- 


ee BOBE SS 


beén: qaanieas in charging. ”. “Mr: ee 


Hayes was never present before the 
eross- e 


Judge or. 


subj ected to 
examination. : 


~The appellants have made no ae - ; 
tempt to explain or to establish the. . 


reasonableness of the $25 hourly - 
charge which they are claiming and — 


which they have merely toferred to. 


as a minimum hourly fee. They pre- 


sumably wished the Judge, and now ql . 
the Board, to take judicial notice'of - 


a minimum fee: schedule fixing | an 


hourly charge for legal services. - 
Notice is taken of the fact that bar = 

associations have established. so- 
called minimum fee: schedules; but 2. 
importantly, these arenot limited to . _ 
a schedule of hourly rates. Noticeis 
taken that such schedules also pres- 
ent, alternative lump-sum amounts | 
for particular tasks such as the 
‘drafting of a will, the handling ofa ~ 
adoptions 
and guardianships, etc., but wehave 
no means by determining what if | 
any part of such a schedule in use” 
in. Oklahoma. should apply here. 
_ These schedules have been and are ~ 
properly used by the trial Judgesas 

guides in setting fees in their own 

jurisdictions. But nothing in this. — 


noncontested divorce, © 


record gives us the necessary cri- — 


teria for application of any such 


schedule. _ | | 
Further, there is little in this rec- 


ord to assist even Judge Curran, A 


who was at the scene, in gaining 
knowledge of the quality of profes- 


sional skill which was applied in _ 
either of the proceedings conducted: 
entirely before the Judges of the. . 


Oklahoma State Courts. The claim 2 


ok 394. _ DECISIONS 


im on. file and the allegations. in he 


notice of appeal are allegations only 


- as to time spent. They are not evi- 
~ dence, and it could be argued that. 


- the work should properly have been 
~ completed in half the time. Judge 


. Stephens in the decision in Samp- 
sell v. Monell, 162 F.2d 4 (9th Cir. 


= : 1947) quoted. the following with ap- 
-proval from the decision in Wood- 


ae bury v. Andrew Jergens Co. , 37 F.2d 


49, "50 (D.C. N.Y. 1930). 


2 - ‘The value of a lawyer’ S services is not 
misasured by time. or labor merely. ‘The 


“practice of law is an art in which success 
depends as. much as in any other art on 
.. the application of . imagination—and 


sometimes inspiration—to the subject: 
an ‘matter. The exercise of. these faculties 
fe 24 may ‘occur at any stage in a case, though 
_ » their influence on the course of the pro- 
+, * “ceeding may not be established. till- its 
~ . outcome. In order, therefore, accurately _ 
eae chancer the value of a lawyer’s sery- 
ices, one must almost always examine 


them in the light of the event. 

The state court judges before ee 

_ the appellants appeared in this liti- 
‘gation were in a much better. posi- 


tion than Judge Curran to evaluate 


the services rendered, a value left 


-- much in doubt because no proceed- 
ing. was pressed to its conclusion. 


. The appellants would have been 


"well advised to have made timely 
application for fees to the Courts: 


on where the matter were pending. 


"However, the court held in S tate 
yy, Johnson, supra, that the guard- | 
- janship being limited to the estate 
only did not prevent the decedent — 
_ from prosecuting a divorce action in | 
his own name. By inference that 


oF. THE DEPARTMENT OF THE INTERIOR re 


| metiii onl for ne 3 
: FIRMED. 


180 LD: - 


holding: petmitted ian tis ee ' 
attorneys and obligate the estate for 


fees due in both the guardianship = 
and the divorce. In J ohnson we . 
have, | | 7 
7 Syllabus by re Court : 


2, A ward can maintain an action for 


‘divorce in his own name, where. the 


guardianship. was limited. only to the 
ward's estate for.the purpose of preserv- 


ing the same, and there was no findingin 
the guardianship peneemne: that the 


ward was insane.. 


J udge Curran acted upon the of 
avalétices before him within the 
regulations and within the rules of 
the cases cited above, within the rule 
in Campbell v. Green, 112 F.9d 143 
(5th Cir. 1940) and within the rule 
in In Re Seed Marketing Associa-~ 


tion, Inc., 228 F. Pupp. § 812 ae 
Neb. 1964). 


‘No abuse of aiscostion! on the ee | 


ok WS; udge Curran. is asserted, and 
that issue is not before us. Judge — 
Curran’s. ruling should be affirmed. 


NOW, THEREFORE, by virtue 


of the authority delegated to the 
Board of Indian Appeals by the | 


Secretary of the. Interior, 43 CFR 
4.1, the J udge’ s order: denying the 
is. _AF- gs 


— This: decision is final, for the - 


| Department. | 


“Davo iA McKim, C airman, - 


Tr CONCUR: 


‘Mirromert, 5 J. Sanson M ember. - 


- “ARTHUR E. MEINHART, IRWIN 
RUBENSTEIN. | 
Ww TELA 139° 


Appeal from decision of Color ado State 


Office, Bureau of Land Management, ' 


dismissing protest and. rejecting non- 
competitive acquired lands oil and gas 
lease offer G. 11726. 


_ Affirmed, 


| oir and Gas Leases: “Koquited tots 
Leases—Oil and Gas Leases: -Applica- 
tions: 


quired lands oil and gas lease, offer must 


be accompanied by a statement showing 
the extent of the offeror’ ’s ownership of. 
- the operating. rights: to the fractional — 
"- Mineral interest. not. owned by. the United © 


States in each tract covered by: the offer 
to lease is satisfied by a statement to the 


effect that the offeror does. not own an 
oil and gas lease on any. part of the: lands 


_ in question. | 


‘Merwin ‘5. Liss, earthed aia: é Alle- 
gheny Gas Company, 67 I.D. 885 
( 1960) : Is overruled. | 7 


APPEARANCES: “Arthur E. Meinhart : 
and Srwin. Rubenstein, each pro se, 


OPINION BY | 
| MR. HENEIQ URS. 
‘INTERIOR BOARD OF. : 
LAND. APPEALS | 


- “Mowniined lands oil and gas bass 
_ offers:C 11708 and @'11726 for iden- 
| tical lands * were filed simultane- 


“2 The offers were filed for the 50% interest of 


the United: States in SW 14 sec. 24, N %4 see. 
25,. and. NB Y%, S % sec. 26, 1. 10.S., R..61-W., 
6th P.M., Hilbert County, Colorado. | 


508-21 2—73——7 


ARTHUR: ne “MEINEART,, IRWIN RUBENSTEIN 
June 12, 1978 


‘ake June 18, 1978. 


Generally—Mineral _ Leasing | 
Act for Acquired Lands: Generally | 


‘The regulatory. requirement that an ace 


i ‘ 


~ ously: in. ‘the: Colorado State Office; 


Bureau of Land Management, atb10 
a.m., October: 12; 1970. ‘by FL M.. 


Ricks, and by Arthur. E. Meinhart — 
and Irwin. Rubenstein, respectively... 

Each: offer was: for the: 50: percent — 
mineral interest owned> by the 
United States.inthe described lands: 


In a drawing:to.establish priority of : : 


consideration, offer C:11703, filed by. 


~ Ricks, received priority. Ricks? ‘offer . : : 
was accompanied by the statement: ~ - 
“Offeror herein does.not own an. oil 
and gas’ eee on any gt of these | 

lands.” oi 


Meinhart: a papenaionn i 7 
tested issuance of:a leasein response 
to-the offer‘C. 11703, , contending that 


Ricks’ statement was not-in compli: - - 
ance with the pertinent regulation.? — 


By: decision dated November 3, ~ 
1970, the Colorado State Office, con-. 
cluded that the statement by offeror — 


‘Ricks, while not identical with the - - 
language of the regulation, supra, is 

substantially in compliance there- 
with, and that it would be belabor- 
_ing the issue to give the statement — 


any construction other than that the — 


offeror holds no interests in the min-: _ : 
eral rights not owned by the United 
States in the acquired lands de- — 


243° CER. -3180.4-4 _-‘Rractional present i 


interests. 


“4An offer for a fractional present: interest we 
noncompetitive | lease must be executed on.a 


. form. approved by the Director and. it must be 
accompanied by a statement showing the ex- ous 
tent of the offeror’s. ownership of: the operating: sy 
rights to the fractional mineral interest not: _ 


owned by the United States in each tract’. 


. covered by. the offer to lease. Ordinarily; the is- _ 


_ issuance, would. own ‘Tess than 50 percent. of = 
the.operating: rights in.any such tract, will not:. ~ 
be regarded as in the public interest, and an . 


offer leading: ‘to such results will be rejected. 2H a 


-. provision of © 


B96 | DECISIONS , OF THE 


va soribed in: the. Tease offer. This 5 ap- 
an peal. followed. : 7 


The ‘appellants, een. "hat 


a? Ricks’ offer:is defective in that he 
-had-not filed.a statement showing 


: the extent. of. his ownership of the 
operating ‘rights to the fractional 


‘mineral interest not owned by the - 


| - United States, as required under-the 
= the | 7 above-cited 
| regulation. oA aus 


ne “Appellants: argue. 5 that oe hold: 
ne in Merwin E. Liss, Cumberland 
 & Allegheny Gas. Company, 67 LD. 
885 (1960), [hereinaiter referred-to 
as: “Liss” and earlier cases therein 
cited, is governing in this case. Liss 
held that.an: acquired lands lease 
offer for land in which the United | 
_ . States owns only a fractional inter- 
_. est-in: the minerals is defective if it. 
is not accompanied by a statement 
as to ownership of operating rights 
' in the interest not owned by. the 


United States, and-the offer confers 


- “no priority upon.an applicant until 


such time as the statement is filed. 


Appellants insist. that offer C 11703 


must be rejected for noncompliance 


with 43 CFR 3212.3(d), (recodified | 


as 43 OFR 313044 (85 FR. 9693, 
dune 13, 1970)). 


At the time the tees in 


Liss arose the pertinent regulation 


: required that an offeror had to show 
_ whether he owned:the entire operat= 


ing rights to the fractional mineral 


. interest. not owned by the United 


“States in the tract. covered by the 


~ offer to lease, and if not, the extent. 


of . offeror’s. ownership. and the 


names o i other parties who own op-— | 
_ the contrary, it is reasonable to con- ~ 


“a enating. rights aN. such ed 


‘DEPARTMENT oF THE INTERIOR 


| interests. As Liss ponte out, this eee 
“ regulation asks. only. for informa- 
tion concerning operating rights 


and the response should be direct — 


and specific. Failure by Liss to give 
‘such specific information compelled 
a holding in Liss that. his offer was | 


defective. | 
Here the offetor’t is required sing 
to show whether he owns any oper- 


ating rights in the nonfederal min- — 
eral interests in the lands. Under — 


the amended regulation the offeror 


1s. not. required to identify holders 
of. outstanding. interests.. We agree 


with the determination by the State 


Office that the statement by Ricks, 


that’ the “Offeror * * * does not 
own.an oil and gas lease on. any. part 


of these lands,” is readily suscepti- 
ble of. the’ interpretation that he = 
_ does not own any operating rights 
to the oiland gas therein.’ 


In the field. of. oil and gas ‘law, | 
the terms: “operating right,”.“oper- 
ating interest,” and “working inter- 


est” are synonymous. “Operating 


interest” has consistently been de- 


fined as “the mineral interest minus 


the royalty interest;” “an interest 


‘in oil and gas that is burdened with 


the cost of. development. and. opera- 
tion of the property.” H. Williams 


and C. Meyers, Oi and Gas Law, 

Vol. 6 (1964). The operating inter- 
-estis normally created by an oil and 
gas lease. See United. States v. 
Lhomas, 329 F.2d 119 (9th Cir. — 


1964). Since. an operating interest 


or right in the field of oil and gasis. 


normally created by. an oil and gas . 
lease, and, absent. any evidence to 
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| ae a Ricks? ‘statement, «OF 


 feror herein does not own an oil and 
gas lease. on any part .of these 
_ lands,” was intended to mean that 
~ he holds-no interests in the oil and 
gas rights not owned by the United 


States, and accordingly satisfies the 
eee set forth SUPT Oe . 


We think the following en | 


| eae forth the purpose of the ie? 
“ulation 1 is. noteworthy: ee 


a ae * Ordinarily, ‘the issuance Of a 


lease to. one who, upon such issuance, - 
would own Jess: than 50° percent. of. the 
- operating rig gehts. in. any such tract, will 
“not be regarded as in the public interest, - 


- and an offer leading to such results. will 
| be rejected. 43, CFR 8130. 44, 


| This: is. explanatory. a the ane 
— cern ofthe Department and the rea- 
son. for. the regulation. Where the. 


: the issuance of the lease will invest 


the lessee with the. federal. interest | 
of 50 percent, or more, as.is the situ-— 
_ ation here, it does not particularly 7 
matter, for the purposes of this reg- 

~ ulation, whether he owns additional : 
interests in. the tract or, not; his 

_ other qualifications will be determi- | 
native of his right to receive. the — 


~ lease. ‘So, whether Ricks: had indi- 
cated he owned. all, part or. none of 


the operating. tights:to. the nonfed- 


eral minerals, the same result would 


ar have ensued. as. his answer would not 
affect. his right to receive the lease. 


Indeed, it: has. long been. the prac- 

tice: of the Bureau. of Land Manage- 
ment to accept, on appeal, the 
statement relative to the offeror’s 


holding .of nonfederal operating 
rights. where the statement had not 
| accompanied: the. offer, and. to re+ . 
: mand the case for = appropriate. 


“ARTHUR soe  MEINHART, TRWwIN, RUBEN STEEN: 
: June 22, (1973. ? 


action by the. State Office. C Ear 6.9. a a 
Gussie Rodsky, ‘BLM-A 079982 © 
-(Miss.) (May 16,. 1966). Here, 
where.the offeror madea statement ae, 
that he had no lease of the non- . 
federal mineral interest, a reasona- - 
ble inference can be drawn that: he - 
intended to mean that he had no | 
operating rights to such minerals. oe 
‘We hold that under the facts herein 
his statement satisfied the regula- =" 
- tion, and that therefore there was 
-no-violation.of the regulation under 
the doctrine of McKay -v.:Wahlen~— 


maier, 226° Fad 35, 48° (D. C. Cir, - 
1955). | a 
“Considering the. ae by the ioe 


“Bureau since the-Liss decision and 
the abserice.of any practical.use for 

the requested information as to‘op> 
erating rights on. the nonfederal — 
minerals, we believe. ‘this. ‘Depart- Pa 
ment has.no need now.to follow Liss oe 


and that decision is overruled." } 
We find that.the Colorado State a. 
Office correctly rejected lease offer 


C 11726 and dismissed the protest 
filed by Meinhart..and Rubenstein: - 
against issuance of acquired lands - 


oil and gas lease C 11708. . 


_ Therefore, pursuant to. the au : : 
thority delegated.to the Board of — 
Land Appeals by the Secretary of — 


the Interior, 43 CFR 4.1, the: a | 


sion. appealed. from. is. affirmed. — 
a Dovéras E Huwnquns, Member. - 
Ws. CONCUR: ne hae . : 
Epwarp Ww. Sroamte, iM ember. 
| AnNE PoINDEXTER Lewis,. M ember @ 
‘Frepsriox, Fisnaan, Mu ember. ne 


Newron Fruszsnre, 4 hairman. 


_ DISSENTING OPINION BY. 
oe ae MR. RITVO - ee 


ne saciid reverse ee ‘Caaas: 


| ‘and Office decision and return the 
ease to it for- adjudication. of ‘the 
_ Meinhart-Rubenstein offer. — 
Phe sole issue in the case is the 


interpretation of the. regulation — 


governing the mineral leasing of 
es ‘acquired Jands. The: pertinent: Pro 


_ vision: reads: 


= An offer for a fractional preserit ‘inter- 
est noncompetitive lease-must: he executed 


ona. form. approved, by: the Director :and 


- it; must be. accompanied ‘bya .statement 
showing the extent of the offeror’s owner- 
ship. of the. operating rights to. the frac- 


tional: mineral: interest not owned’ by the 


‘Wnited. States in--each ‘tract covered. ‘by 
the offer:to:lease.. Ordinarily, the:issuance 


i - of- a, lease to. one who, upon.such issuance, | 
‘would. own. less. than 50 percent of the - 
‘qperating rights in. any such ‘tract, will. 


‘not: be regarded‘as ‘in ‘the public “interest, 


ie ‘and. an. offer leading ‘to: such. results:-will - 


- be rejected. 43° CER 3130. 4-4. 


= "Phe case turns. upon the narrow 
| pees ofwhether the statement by‘an 


| ‘applicant ‘that: he. does not own a’ 


“mineral ‘lease’ or land is'the-equiv- 
valent ofa statement'that he does not 
- own any “operating rights” in-that 
.. Jand. As the majority decision rec- 
2s ognizes, the Department held that it 
. 4s not. Merwin. E: Liss, '67. L.D. 385 
“(1969). Fhere ‘the. regulation, 48 


CFR: 1954-ed. rev., 200.7, required, 


in, addition. ta. the. onethe current 
regulation asks for, a statement of 
the names of other parties whe own 


operating rights. in. the. fractional 


interest not ouied by the United 


~ States. One offeror stated: that.one — 


_ such party. owned 2.25% interest. in 
- the oil and gas. Another offeror 
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“the fee title to: 
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" ptabed: that ie same Mrs owned. 

He He: 5% ofthe min: 
erals” and that “it has issued no- 
Tease for the oul and gas: foe 


Me he 2) 


The E Danese held both state- | 


ments deficient for the reason. that 
the owners ofa fractional interest in 


oil and gas deposits underlying a 


tract of land may dispose ef the 
operating: rights without divesting 


himself of his: mineral. interest. .or 


through some device other than a 
lease. It pointed out. thatthe regu- — 
_ lation required only a.simple direct 
statement and that the response 
should be direct and specific. A re-_ 
sponse, it held, which leaves the © 


Department to ne the answer it 
requested is not enough. | 
The majority opinion, while over- 


ruling £7ss, does not point out 
wherein it'is m error. It contents _ 
‘itself with an assertion that “nor-— 
mally” an operating interest is 
created by a mineral lease, and that 


absent any evidence tothe contrary, 


It is reasonable to conclude that a 
Statement’ that a person does not 


own a& mineral lease is. intended to 


mean. that he does not own any 
Interests in the oil and gas. 


By relying on the: “normal” situ- 


ation the majority recognizes that 
there are situations in which one 
who does not own an oil and gas’ 
lease can own the operating rights. 
‘Thus, it: acknowledges: that Rick’s - 


statement’is not: necessarily YTespon- 
sive to the mandatory requirement 


of the regulation and ‘that. there are 
situations in which one who owns 
the operating rights may: not own 
an oil and’ a lease. Tf, sn0r poe 


| 8057, ts Ae 


Ricks Gaied the: eal and gas s rights, 
_ his statemerit that he did not own a 
 Jease would be technically accitate,. 
yet it could ‘be completely mislead- 
ing as to his interest in the operat- 
Ing. rights. ‘That the regulation. is” 
mandatory 1s. uuquestioned. Liss, 
Supra, and cases: cited at. 8885 see 
also Arthur A.M emnhart, 6 TBLA 


89 (1972).2 


The. aside i in: the majority Suite 


that Ricks? statement would be de- 


fective if there - were evidence that | 
he had an interest in the operating - 


rights - highlights its. INadequacy. 


"4s ‘Der is; nothing in: the regulation: 
to require any junior offeror to pro- 
» duce evidence that a recent offeror . 


has in fact some ownership interest 


An. operating rights when. the latter’ Ss. 
~ statement on its face does not ex-: 
clude the possibility that’ he may : 


= have. 


2 appellants, having filed ‘a proper 
offer before then, are entitled to 
have. their offer considered first and 
have a.lease issued-to them, if.all else 
is regular. ahaa iB at eimhart, 
| supra. — 

The Sareney are stresses that 
since the United States owns 75 per- 
cent ef the mineral interest in the 

land applied for, nothing of conse- 

1 For other recent cases in which the Board 
has enforced. a requirement made mandatory 
by similar language: 
IBLA<208 (1973); Apollo Drilling and Ex- 
‘ploration, Ine:., 10 IBLA 81 (1973) 5; 
- Pate, 10 IBLA 78 (1973) ; James V. MeGowen, 
9 IBLA 183 (1978) + Read and Stevens, Fne., 9 
EBLA 67 (1973) ; James. Monteleone, 9 IBLA. 


53 (1973) ; The Polumbus Corporation, 8 
_IBLA 84 (1972). 
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| Since the regulation is “manda- | 
tory,. Ricks’ offer did not:earn prior- — 
‘ity until the defect was cured. The 


see. Duncan Miller, 10 — 


Witliam - 


quence: would flow Feo whateuae ney 
_interest.or.absence of interest, Ricks: -_ 
had in the operating rights. This 
argument. would be. just as persua- 
sive if Ricks. had’ neglected to file 

any statement at.all or if his state- 

ment had consisted of some even 
more irrelevant assertion than he : 
actually made,. for example that he... 


owned no oil and gas rights in ad- 7 
joining land. A mandatory require- 
ment of a regulation ought not to be 
treated so cavalierly. “— es 
Finally, the reference to the saat hare 


practice of. the Bureau - of Land: 
Management is supported by cita- 
tion or Gussie Rodsky, BLM-A 


079982 (Miss.) (May 16, 1966). 
fodsky and the cases it: dited: pers 
mitted the successful drawee at a 
drawing held to determine priority a 


under the simultaneous filing proce-_ Ey 


dure, who had not filed the required 


statement with his entry card- ioe ma: 


to file one thereafter. bas 
It is not clear whether. the dent A 


‘sion rests: upon the conclusion that 
the simultaneous filing regulation __ 
did not plainly require that the 
statement be filed with the entry- — 


card (see John J. King, A-30479; 


February 28, 1966), or that the fail: 
ure to file the statement was of no 
_ importance because a lease could be. 
issued to an offeror who had no int ~~ 


terest in the operating’ rights SO Tons e ‘ 
as the United States owned'a 50per= 


cént or lar ger interest in the frac a 
_ tional mineral interest. Since. we-do 2 
not have an entry-card offer situa: 


tion here, the first ground is inap-, | 


plicable. The second, ‘of course, 1s in oes 


complete disregard of. a. clear Te: 


oo error. 
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= 2 quirement of the regulation, I noe ; 
_ that neither Rodsky, nor the cases 


it cites, refer to the Ziss case. That 


“decision then, does ‘not help ‘in the. 
resolution of the problem presented 


eo by this appeal.?: A 
“In my opinion, we are left with an 
offeror who failed to comply with a 
‘mandatory, requirement ofa regula- 
tion. ‘The ma] jority gives him prior- 


eh ity over a junior offeror who filed a 


| ‘proper offer. This, I submit, 1s in 


-Marrix Rive, u ember. : 
Were coNOUR! 
J OAN B. ‘TaroxPs0s, M pnboe fe 


| Josern W. Goss, Mu ember. ao 
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“Decided J une 18, i 73 


“Bureau ot Mines aypealing decision” 
dated January 26, 1973, of Adminis-_ 


_ trative Law J udge Moore vacating. an 
Order. of Withdrawal issued pursuant 


to section 104.(a). of the Federal Coal 


Mine Health and. Safety ‘Act. of 1969, 


‘and, regulations . promulgated there” 


under eee No.. Eehe a 





e 2 Rodsky aise ‘cites, without itaeneaton®: 43 
CFR 1821.2-2, a regulation permitting the 
late: filing: of documents. ‘in certain situations. 


It..is* enough to. point .out that it is very. 


‘doubtful that the late filing of a. statement 


_that‘is required to be filed with an entry-card. 


gan. be..waived in. an entry-card drawing . and 
‘$t. is plain that it cannot be relied upon in-a 


 * eOnflicé: between two over-the-counter filings. 


Corporation; | 


“Reversed. 


‘Federal Coal Mine Health and Safety 
Act of 1969: Imminent Danger 7 


“The. statutory. definition “of “imminent 
danger” (section 3(j) of the Act) must 


be read in its entirety without picking 


out individual words or phrases and also. : 
must ibe . construed. in conjunction with 
- section 104(a). of the Act providing for. 


the issuance of imminent danger orders. 


Federal Coal Mine Health and Safety 
Act. of 1969: Imminent Danger 


An “imminent danger” exist. when the | 


condition or practice observed could rea- 
sonably be expected to cause death or 


_ serious physical harm to a miner if nore 
mal mining operations were permitted to - 


proceed in the affected area. of the coal 


mine before the dangerous condition. is. 
eliminated ; thus, the dangerous condi- 
tion cannot be divorced from the e normal 

work activity. - ? “ 


"Federal: Coal. Mine Health and Safety 
 Actof 1969: Closure Orders: Tamminen 


Danger 


Where. a Burka | of Mines inspector ob- 
served an: “imminently dangerous” con-— 


dition, immediately issued an. order of 
withdrawal pursuant tO section 104 (a). of 


the Act, remained on the scene until in his 


judgment the danger was. eliminated, and 


then lifted the order so that normal min- | 


ing operations could bé resumed, he acted 


in a reasonable, proper and i a 


TmAnner- 


- APPEARANCES: Robert. WwW. ‘Long, - 
Associate Solicitor, J. Philip. Smith, 
Assistant Solicitor, Madison MeCul- ° 
loch, Trial. Attorney, in behalf of © 


appellant, » US, Bureau ‘of Mines; 
Thomas . E, Boettger, 


quire, in behalf of the. United Mine 


Workers of America, 


“Esquire, in : 
behalf of. ‘Eastern Associated: Coal | 
Charles. -Widman, Es- 
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DECISION BY THE BOARD 


; parsed BOARD OF MINE 
_ OPERATIONS APPEALS 


Procedural Back peer ie 


On April 24., 1972, the Bureau of 
Mines (hereinafter Buréau) issued 
an Order of Withdrawal No. 1 CJT 
to Eastern Associated Coal Corpo- 

ration (hereinafter Eastern) for an 
~““Smminent danger” at, its Joanne 
| Mine in Rachel, West Virginia, pur- 


suant to the authority. vested in the 


2 Secretary by section 104(a) of the 


’ Federal’ Coal ‘Mine Health and. 
| - the motion. of U 


_ Safety Act of 1969 (hereinafter a ee . _ 
ce = ance of its late-filed brief and the _ 
7 opposition of Eastern and concludes fs 
that the Eastern. opposition is well — 
taken and that UMWA forfeited its 
right. to participate in this appeal’ - 
by failure to file a timely notice of 
sappeal or timely brief in support of 
_the Bureau’s appeal. Therefore, the 


Board has not: considered. either the — 


: “Act).t 


a timely filed by Eastern pursuant to 
section 105 (a) (1) of the ‘Act. The 


~ Bureau filed its answer to.and denial 
of Eastern’s allegations and’ moved 
_. for dismissal of the. Application. 
_-The United Mine Workers of Amer- 
ica (hereinafter UMWA), as rep- 
_- Tesentative’ of the miners, also 
sf timely filed through counsel its op- 
position to Eastern’s Application. A 
hearing was held on September a1 | 


1972, and proposed findings of fact 


and conclusions of law were ‘gub- 


mitted to the J udge by the UMWA 
‘and Eastern. The 
Order of the J udge, vacating the 


subj ect Order of Withdrawal was. 


issued January 26, 1973. 
"Notice. of Appeal tosthe J udge’ 3 
‘Order was filed with this Board by 
the Bureau, and Eastern timely filed 
its brief and request for oral argu- 
ment. After time for filing briefs 


1P.L, 91-178, 83 Stat. 742-804, 80 U.S.C. 
38 801-960 AAO) 


An Aripiteations for: Réview * was : 


Decision and. 
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liad expired, the UMWA Hatea he. 
Board to permit late filing ofabrief — 
in support of the Bureau’s appeal, 


which was opposed by Eastern. The 
Board’s Order Scheduling Oral — 


Argument, issued April 11, 1978, 
allotted time to the Bureau, Eastern, 
and the UMWA. Oral. argument 


was held before the Board en bane. 


on April 26, 1973, at which all 
parties, including UMWA, partici- 
pated. The Board held. in-abeyance 


‘its ruling on the motion of UMWA. . 


and Eastern’s opposition therto. _ 
The Board. ‘has. now: eonadered 
WA. for accept- 





UMW.A brief or oral’ presentation < 
in reaching its decision i m this ¢ case: . 


| Factuat Background 


The Bureau Inspector, ro “yy, : 
Thomas, entered the J oanne Mine . 


“for a spot inspection: early on the | 


morning of April 24, 1972, and pro- 


ceeded to an area: of the mine de- ; 


scribed as the No. 4 Entry. He was. | 
accompanied by another Bureau i in- 
spector and by Eastern’s . safety 


supervisor. At the time of the in- - 


spection, there was no mining ac- _ 


tivity or movement of equipment e 
| taking place. | 7 


“ah this mine, ‘shuttie -cars ‘are 


me “Joaded by a continuous miner and 
goal: ig dumped directly into. mine 


—. . catié. En ordér to allow the boom of 
.° the shuttle car to be raised above 


the:édge of the mine car so that the 


coal cati be loaded, the roof in -the 
' loading-point area is “shot out” or 


_. otherwise raised and the area where 


'. the roof is thus raised is called the 
“boom hole.” The brow of the boom — 


hole is the: edge farthest away from 
the: mine: car: and closest, to the face 


"When its Bara inspector : ‘ar- 
rived at the loading point, he dis- 


-eovered ‘an émmanned shuttle car 
parked in the entry on top of an 


accumulation of loose rock and coal, 
‘so that there was very little clear- 
ance between the top of the shuttle 


car and the roof inby the brow-of 


_ the boom héle. The inspector also 


\ ‘gbserved that there were two loose 


roof -bolts extending downward 
_ about six inches from the ceiling 


above the shuttle car, apparently F 
dislodged by contact. with pene | 


cars. 


eG appears that ‘Hastern’ S ‘eon A 
boss, Mr. Root, also had observed — 
this condition. and ‘had ordered his | 


_ crew to remove the shuttle car and 
~ clean up the area. Upon observing 


the céndition himself, Inspector 


~ "Phoinas orally issued an order of 


| withdrawal from the No. 4 Entry | 
% for ‘thé reason that he considered 


_ thatin ahy movement of the shuttle 
- car there was an imminent danger 
to acar. operator. because. of. the lack 
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ae inspector issued his 
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of clearance:and eer of the in ae 
loose roof-bolts which were hanging 


down and.could. cause. serious phys- 4 


ical harm to the car operator, East- 


ern’s section crew In the-area.at the 


instruction of the section boss had 


sét duit to abaté the dangerous con- 
dition by driving the shuttle car out 
of the area atid removing the ma- 


- tetial which- clogged the roadway. 


Inspéctor Thomas remained on the 
scene during the period of ‘abate- 
ment until the danger was limin- 


ated to his satisfaction. 


Upon returning to the surface, 
written 
order of withdrawal which de- 
scribed. the condition . or practice 
constituting the imminent. danger 


as follows: 


. There is. an excessive accumulation of 


loose coal and rock on the floor. in No. 4 
‘Entry, | 8 feet. inby 16 left section load- 


‘ing point. extending for a distance of 25: 


| ‘feet. The ‘vertical clearance ' is testricted 
to 54 inches. The shuttle ’ ears ‘have rub- 
‘bed. the roof and dislodged two. roof-bolt 


which ‘are hanging down 6 inches at. the 
brow of the boom hole. This’ is a hazard 


to ‘the Shuttle ear operators, 


‘The Administrative Law a ade 


held. that. there could. be no doubt: 


that a danger existed in the No. 4 


| Entry. of the mine at the time’the 
order of withdrawal was issued,.and 


that it was clear that it was a type 


of danger which could reasonably 
be expected to cause. death or serious - 
physical harm; however, it was his 
further view ‘that the danger did 


not meet the definition of “ammi- 
nent danger” as defined 1 in “section 


7 a0 
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- 3(j): ‘of: the ‘Act and: that, ihctts, 
f the order should: be vacated. 2. 


of Ssue 2 Presented 


Did og Bureau. of. Mines. inspec- - 
tor. act; in. conformance with. the — 
of. the: 


mandate: of section 104(a). 


Ach in: issuing: the order of, with- 7 


dr amalt ¢ 
- Discussion 


“Onn review. of the entire record. in 
this. case, indicates. that, there i is, No, 


-substantial- dispute concerning the | 
conditions, that. existed, ‘near the. 
loading point at. the time of. the in- 
spection, nor is.there any. doubt that 7 


a, danger. existed of-a type which 
could. reasonably be expected to 


CAUSE, death, or serious. physical 


harm, to. an, operator. of the shuttle. 
car. The sole disag reement centers 


on the question. of the “imminence” 
of: the danger in light, of the oper- 


ater’s. work stoppage and com-. 
mencement, of the abatement process. 
prior to issuance of the order;, i LQ, 


whether. the condition could reason-. 


ably. be expected to cause death. or. 
_ serious. harm before uw could be 
abated. | 


The. Bureau. nds tat the 


reasoning of the J udge. i in, holding 


that, the. danger did. not. meet the, 


statutery. definition . of “imminent. 
- danger” is faulty in. that. the. J udge. 
overlooked. the. Board’s, . previous 
holdings: in UMWA, ‘Dést. Ne Q. Bl, 


2 2 See. 3(j) of the Actr Tiaeinent dgisee 
means the. existence of any condition or prac: 
tice in. a coal. mine. which, could reasonably 
be ‘expected to cause death or ‘serious: physical 

harm before: such condition: -or practice: Can: 
be Ebates, ‘oe i‘ 


and Vadley Ce amip' a that an v order! of fe 


withdrawal not.only takes the miner-: 


or miners out of the area. of the 


- dangerous condition, but.also. keeps. — 


them out until the danger-has: been. 
eliminated. The Bureau argues.that. — 


to apply the rationale. of the Judge: | 


would be: to. permit an. operator to. :. 
avoid: any: order of: withdrawal sim- _ 
ply by withdrawing. the miners. 


from the. condition pointed. out: by 


an inspector, at. least: until the ‘in-. a 
spector. departed the premises. oe 


Although. the: facts: in. the: case at. — 


hand: are distinguishable from.those, 


-.in-the aforecited:cases, and:although: 
we. adhere to the principle. enun-. 
ciated in those. cases, we need: not. 
rely upon those. cases to. suppont our: : 


decision here. to 
The statutory: definition of ie 
minent: danger’ must be. read: in: its: ‘ 
entirety without picking out: ins 
dividual: words: or: phrases, and alse. . 
must. be: construed: in conj junction. . 
with: section 104(a): of the. Act:pro-: 
viding for the issuance of imminent: — 
danger orders.. We. also note. that: 
section: 104.(¢d). of the Act. provides: 
in: part that. persons ‘whose presence: — 


in the area of danger: is:necessary;; 


in the judgment of the operator ora. 


Bureau: inspector, to. eliminate: the. 
| dangerous. condition shall not be re-- 
quired to. be: withdrawn. Thus, it: 
would logically. follow, and we. - 


believe the. Congress. clearly in- 
tended, that a TO4ta) withdrawal a 


3 United Mine Workers of Ameri ica, District, noe 


#31, 1 IBMA 31, 78 L.D. 158, 2 CCH Oceupa- 
tional, Safety. and; Health, Guide:par. 15; 86Ta; 


at p. 20,510 (May. A, 1971). The. Valley Camp 2 


Coal Company, 1° TBMA 248,°79- LD. 7380, 2 


€CH Occupational: Safety: and Health Guide: .. 


par, 15, #20, at Pr, eh 568 (December 2 29, A972). 
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= seiaia requires that normal mining . 


- operations in the area of danger 
- must cease until the inspector deter- 


-. mines that the imminent danger has 


Me been. eliminated. It is our view that 


an imminent danger exists when the. 
condition or practice observed could. 


_ reasonably be expected to cause 


death or serious physical harm to a. 


miner if normal mining operations 
were permitted ta. proceed in the 


~ area before the dangerous condition 
is eliminated. The dangerous con- 


dition cannot be divorced from the 
normal work activity. The question 
must. be asked — could normal -op- 


. erations proceed prior to or during. 
abatement without risk of death or. 


-- serious physical injury? If the an- 


- swer to this question is “no,” then an’: 
situation ~ 
- exists and the issuance of a 104(a)- 
- withdrawal order is not only proper. . 
_. but mandatory under the Act. Al-. 


imminently - dangerous - 


though prior evacuation of miners 


or voluntary work stoppage by an 
Operator may be laudatory and indi-. 
~ eate concern for the safety of the 
| miners, such actions, although taken. 
in all good faith, cannot. operate to _ 
- eliminate aii’ otherwise imminently 
dangerous condition or practice. 
Likewise, the fact that the process 
_ of abatement may have commenced. 


prior to the issuance of the order, 


and that the time required for 


abatement may be brief, does not in 


our view serve to invalidate the 


. order. We emphasize that the phrase 
in the definition “before such con- 
_ dition or practice can be abated,” 
no way relates.to the time it ae 
~ take to abate but relates solely to the 


| condition of ‘Gmminence” of dan- 


DEPARTMENT OF THE INTERIOR » 


ger. In other words, a condition or = ; 
practice cannot be imminently dan- 
gerous if the specific and usual min- 


ing activity can sately continue in 


the area during (or Pee i) the. 


abatement process. | 
We have considered and we reject a 


Eastern’s argument that the inspec- 
tor exceeded his authority for the — 
reasons that he could or probably | 
should have taken alternative ac- 
tions, such as issuing notices of 


_ violation or doing nothing, which j in 


Eastern’s view, would have accom= 
plished the same result. This argu- 
ment could be raised in almost every. 
case. However, we are not called 
upon here to decide whether the in- — 
spector chose the most appropriate — 
of several alternatives, but rather” 


we are called upon to decide whether os - 


the action he did take 9 was a ‘proper 
and lawful exercise of authority, 3 
under the Act. : a 

Secretary 


-The under» ‘oon. . 


104(a) of the Act is mandated tobe 
alert for conditions and practices | 
constituting imminent danger, and 
to take immediate action calculated _ 


to insure the safety of the miner” 
or miners exposed to such. hazard 
until ‘such time as the conditions: 


or practices causing the: danger are _ 


eliminated to his satisfaction and 
he has determined that normal min- 
ing operations may couey be Te 
sumed in the area. ‘ _ 
The facts presented in this ‘case 3 
indicate to us that the inspector 
acted in a reasonable, proper and — 
lawful manner. He observed an im- 
minently dangerous condition, im- 
mediately issued a 104(a) order, 
remained on the scene until, in his — 


180 iD. 


oo 4001, 


a judgment; the danger was: élimi- 
nated, and then lifted the order sO 


that normal operations could be: Tes 
sumed. ‘We conclude'therefore that 
the issuance of the withdrawal order 


7 was in conformance with section 


104(a) of the Act, and that the ~ 
decision of the Administrative Law 
Judge vacating | the order must be 


reversed, 


“ORDER 


 OFR 4.1(4)), IT Is HEREBY 
‘2 ORDERED that: - 
~. ‘The decision: of the Administra 
tive Law Judge IS REVERSED 
and the Order of Withdrawal No. 1 


_ CJT, issued April 24, 1972, to Hast- 


ern Associated Coal Corporation 
| IS" AFFIRMED. | 


pe 6. EE. Roonas, J Tr, China | 
| Tana M. Sere Ev-Ofci Member. | 


. ‘DISSENTING OPINION BY: 7 


MR. DOANE 


With, all ‘due. eepoe to. my we : 
: leagues, I must dissent from the 
views expressed. in the majority 
opinion. The sole question presented © 


by this appeal is whether the inspec- 


4 Section 3(j) of the Act is set out in note 2 | 
_. the future or upon the happening 


of, the a opinion at 134. 
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My review. of thie: ese convinces om 


‘me that the inspector’ s action was 


based: upon ‘a. misunderstanding of 


the meaning of “imminent. danger,” . 
as well as a misconception of the - 
proper role of an imminent danger. 3 


withdrawal order under the Act. 
_ As I understand the facts in this 


case, the safety hazards described 
- could. cause-no physical harm or 


death to a shuttle-car operator: or 


_ anyone else, wnléss shuttle cars weré _ 


- WHEREFORE, putegaat 46 the. to. be. operated through the re- . 


| authority delegated. to the Board by 
the Secretary of the Interior (43° 


stricted . passageway. ‘However, the 


restrictions were inthe ‘process of | 
being removed - and the potential: * 4 
| dangers abated” prior to or before - 
there could be any reasonable likelis 
hood or expectation. that anyone 
would attempt to run shuttle cars. 
through the dangerous area. This _ 
being. the situation, the element of . 


“imminence” “was. absent at the time | 


the inspector issued the withdrawal - - 


order... 


ws eaning 0 f “Tin munénont™ and 
ME: miminent Danger” — - 


“The nia meaning of the aon : 


- ramnint ”” according: to. Webster’s i | 
New International Dictionary, Un- 
abridged, 2d Ed., is: “Threatening 


to occur immediately ; near ‘at hand. 


* * *.Tmminent applies to that 
| [danger] which threatens to happen 


immediately, or is on the oint of 3 
tor properly applied the statutory — a, | - ) 


definition of “imminent danger” in _ 
issuing the withdrawal order at the — 
Joanne Mine, , April 24,1972. Lagree 
- with J udge Moore’ that he did not. 


happening.” = 
The choice of Cas used by 3 


| Congress | in section 104(a).of the | | 
Act. indicates ‘an. unmistakable in- 


tention that there must be now, at_ | 
the present time, not sometime in at 
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of: another event, an existing denver. 


_ which can reasonably be: expected 
“to cause serious Injury ‘or. death: 
. before it can be abated. This is sup-. 
- - ported by the Legislative History of 
i the Act, which includes the follow- | 
5 ine statement : 


‘The ‘concept of an imminent danger as 
; it has evolved in this industry is that 


the situation is so serious that the miners © 


“xoust be removed from the danger. forth- 


ea with when the danger is discovered with- 
| out waiting for any formal proceedings Or. 


notice. The seriousness of the situation 


' @emands such immediate action. The first | 


concern is the danger to the miner. Delay, 


_ even of « few minutes, may be critical ar 
| ‘disastrous. After the miners are free of 
\.. danger, then the operator can expedi- | 
tiously: appeal the action of the inspector. | 


: t Italics supplied. ye 
“The majority overlooks the fore- 


- going Legislative History as well as 
@ basic rule of statutory construc- | 

tion in its statement, at 185, supra, 

that “The statutory definition of 


Smminent danger’ must be read in 


its entirety without picking out in- 
dividual words or phrases * * *.” _ 
. -It is true that the definition must be _ 
read in its entirety, but the key 


words, “reasonably” and “before” 
. In section 3(j) of the Act cannot be 
- Agnored, 8 | 


8 ae on Education aud. Labor, House 


; of ‘Representatives, Legislative History Fed- 


eral.Coal Mine Health and Safety Act (eres 

“A970) at 89. 

8 “It ig an oamneaae rule of [statutory] 
— construction that effect must be given, if 
' ~possible, to every word, clause and sentence 
of a. statute? * * * . Sutherland, Statutary 


a ie action, 8d Bd., § 4705 at 339; See U.S, 


. . Menasche, 348 U.S. 028, 75 §.ct. 518,. 99 
. - Tid. 615 en: 
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[80 LD. 


Te Time for. ieee of a fae. 


ardous Condition to be. Consid- ; 


ered by an Inspector. as.a Factor . 


% am Determining Whether an ee ee 


| minent Danger Haists? 


~ The Board, in the majority 2 saa 7 


ion, at 187, supra, rejected Judge — 
Moore’s concepts regarding the part _ 


played by the element of time in the | 


definition of “imminent ae 2 


when it says: — 


= * ® We emphasize that the phrase’ in 


the definition “before such condition or 
practice can be abated” in no way relates 
to. the time it may take to abate but re- 
lates solely to the condition | of ‘“Immin- 
ence” of danger. * * * 


This position i is gts in anions 


with the purposes of §§ 3(J) or 


104(a) and (b) ef the Act or with 
the Board’s own decision in. Car- 
bon Fuel Company The statutory 
words “imminent” and “before” 


connote the element of time; they — 
are “time” words. In the Carbon 
Fuel case we correctly approved the © 


concept that time for abatement 
must be considered in determining 
whether imminent danger exists in a 
coal mine.’ In that’ case, the Bureau _ 
of Mines argued and the Board fav- 
orably considered i in holding for the 


Bureau, the following analysis: ® = 


(1) to meet the first criteria of sec- 


? tion 18Q) of the Act i in ee 


. +2 IBMA 42, 2 CCH. Occupational Safety 
and Health Guide par. 15,471, at p, 20,747 
(1973). [hereinafter cited as Carbon Fuel.) 


> & See “Findings of Fact,’ Nos. 4 and 13. 
in Carbon Fuel, 


at- 46 and 48; also see . 
paraphrased definition of section 3(}) at 49. 
¢Bureau’s brief at 15-16 in Carbon Fuel. — 
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| the existence of an imminent. dan- 


ger, an inspector must observe. a 


condition in the coal mine which 


must reasonably be expected to 


cause death or serious. physical 


harm, and (2) then the inspector” 


must properly consider the .time 
that would be required to abate the 
condition. | 


The Bureau piesa in the Carbon | 


Fuel case that in following the 
above . steps, “The inspector . was 


| merely following the criteria of the 
Act in determining whether death . 
_ final adjudicatory authority for the 
Department, must approve the sub- 
jective judgment of the. inspector 
where he chooses the wrong sanc- 


or serious physical inj ury could rea- 
‘sonably be expected to occur before 
the condition or danger could be 


abated.”.? The emphasis on the last 
eight words was supplied by counsel 


for the Bureau. No departure from 


a this important and. correct analysis 
of section 3(j) was even suggested 
- in the Bureau’s argument before the | 


| Board i 1n. the instant case. 


Is the Board Called upon to , Decide 


| Whether the Inspector Chose the. 
Correct Alternative Course O f 


— Action? 


I believe that the ee 4s called a 


- upon to determine whether the in- 


spector did choose. the correct of 


-several alternatives available to 
“him under the Act. In considering 
_ all the sanctions available to the in- 


spector, it must be remembered that 
every mandatory safety standard 


contemplates a potential danger or 


hazard to miners which the Aa re- 
quires to be eliminated. Every such 
danger or hazard i is not imminent, a 


7 TIT. | 


process. 


‘The record discloses fe this j in- | BO . 
| spector, made two mistakes. Bi irst, - 


however, and does not. require 5 this gt 
‘withdrawal of personnel. ‘That: poe 
why section 104(b) of.the Act re- ~~ 
quires the use of notices of violation 
of mandatory safety standards . 
which prescribe a reasonable time 
in which the operator is to abate 
the safety hazard involved. The — S 
mere fact that an inspector has-the . 
discretion to issue ‘a notice of viola~ - - 
_ tion, or, in the alternative where the 
circumstances are appropriate, an 
imminent danger withdrawal order, 


does not mean that the Board, as the | 


tion. 


or, in the second, an arbitrary result. 


was confronted. with choosing one 
of three alternatives: (1) to issue a _ 
withdrawal order for 
danger; (2) to issue appropriate — 


notices Oe Violation of mandatory ee 
Safety standards which could re- 
quire abatement within a matter of  - 
 mninutes; or (3) to issue no formal” 


citation, since abatement ‘was in ane 


A principal function of any gov- ae 
ernmental administrative © review > 
tribunal, insofar as possible, is ‘to 
counteract the actions of adminis- 
_trative personnel which do not con- 
form to a statutory standard or 
which are not supported by the — 

facts. Failure to do so would con- | 
done, in the first instance, an illeg al, 


When the inspector observed the 
hazardous conditions in this case,he 


imminent - 


. - hi: ‘admitted. fia he did not. recog: 


Ss . nize the violation of any mandatory e 

. gafety standard. (Tr. 48, 45.) How- — 

_~ ever, counsel for all the parties in- 
volved in this case agreed that there — 


ae were at least three or possibly four 
_. Igandatory safety. standards that 


had been violated. Second, he issued. 


a withdrawal order based -on an ob- 


vious misunderstanding, of the 
statutory meaning of the term “im-_ 


~ mainent.” When asked by counsel for 
Eastern, “Do. you know what the 
— word ‘imminent’. means?”, the in- 
-spector testified that it meant “a 
danger that could happen”-and that 
“Bh a “hazard” and “imminent danger” 


: 7 “ meant the same thing. . (Tr. 54.) o 


Because of this misunderstand- 


ing, the inspector exceeded the scope 
of his discretion intended by Con- 
gress to be limited by section 3(j). 
of the Act. The. specific, limiting. 

. words and phrases, -“which could 

reasonably be expected,” and: “be-— 
_ fore such condition or practice can 
be abated,” were not aE NEE aye the 


Papeor | 

It was not aoa ic the i in- 
spector to believe that-death. or seri- 
ous physical harm would come to 
a, shuttle-car | operator, who was 


neither operating nor about to.oper-. 


ate a shuttle car through the re- 


stricted passageway. The most ob-. 
vious reason for this conclusion is 


that the parked shuttle car and the 


_ debris had to be removed before the 


No. 4 Entry could - physically _ ac- 


_ commodate the operation of shuttle | 
cars. The record clearly supports 

the. inference that the operator 
—. would continue and. complete. his | 
3 abatement procedure before ate 


OF: ‘THE ‘DEPARTMENT: 


issuance of | 
| withdrawal orders will occur in lieu 
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‘tempting. to operate shuttle cars. 


(Tre. 36. 8) 
| Conchision 


t elievs the statutory dafhiition 


of imminent danger is sufficiently , 


clear to be applicable in the enforce- 
ment of the Act and that the major- 
ity’s new: definition, employing an 
undefined | term, “normal mining 
operations,’ ” is too vague. “Normal | 
mining . operations” could include 

the activity of abating safety haz- 
ards in addition to the meaty of : 


7 digging coal. 


‘Tam fearful thatifthe maj jority” Ss 


definition” ‘of “imminent danger” — 
stands, much confusion within the 


industry as well as among « coal-mine 
inspectors will result, and excessive. 
imminent danger” 


of section 104(b) notices of viola- : 


tion. fs 
I would affirm the decision by the 


Administrative Law J udge vacat- — 


ing the section 104(a) order of 
withdrawal, issued by the inspector 
at the Joanne Mine. 3 


Dav Dosw, Mu ae | 


UNITED STATES v. LEE 
CHARTRAND ET Al. 
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Decided June 96, 1973 


‘ial ‘from -decision — (Arizona 
A-1186) of Administrative Law Judge 
L. K.: Luoma declaring certain mining 


claims to be null and void and-declar- 
ing portions of other claims to be valid. 


80 U.8.0. 


dog) UNITED: 
Affirmed. 


Administrative Procedure: Adminis- 


trative Law. Judges—Rules of Prac- 


_ tice: Appeals: Generally — 


; Upon appeal from a decision of. an Ad 


- ministrative Law J udge,. ‘the | Board. of 


- Land Appeals may make all. findings of. o 
fact and conclusions. of law based upon. . 
- the record just as though. it were mak-. 


ing the decision in the first instance. 


es Administrative :- Procedure: . 
; ally—Rules of | Practice: 


findings will not: ‘be lightly Set: aside. 


| Mining Claims: Common Vanities of 


- Minerals: 


i Where. placer mining claims are: located 


Generally — 


a after July 23,. 1955, for deposits of build- 
mg stone, the stone may. be: an. uncom-. 
mon variety subject to location where it~ 
commands a higher price in the market — 
‘place because of its unique patterns and 


sss coloration characteristics. 


Mining Claims: Common Varieties of . 
Minerals: Gencrally—Act of. August 4, 


: 1892 
- The: Act: ot ‘Joly 23, 1955, as omeniled, 


mining laws . “common varieties” of 


‘building stone, but left the Act of Au-— 
- gust 4, 1892, 30.U. S.C. ‘§ 161 (1970), au- 
thorizing - the location, of. building stone © 


placer mining claims, effective as to 


> “pbuilding stone that has “some’ property | 
bees por for seuplent comtescnnt- 


~~ giving it. distinct -and: special value.” 


STATES 1 v. LEE (CHARTRAND | eT ALL 
Tune 25, 1978 


‘Where ‘locatable ’ ‘minerals: 
~found-and the: evidence is of such a char- 
~ acter that-a. person of ordinary: prudence 
- would. be- .justified: in .-the further, ex- 
. penditure of his labor and. means, with 
8 reasonable prospect: of success. in.de- 
| veloping a mine, 
‘within’ the meaning of the mining laws. 7 


§.611. (1970), had. the. effect © 
- of excluding from: the coverage of the 
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; To. detsenine whether a: deposit of puild- | 
ing stone is of a common or uncommon: 


variety, there must. be a comparison of | 
the deposit with other deposits of simi- — 


_ lar, type materials. in. order to. ascertain - : 
- whether the deposit has ‘a ‘property Siy-".: 
“ing it a distinct and special value. If... 
‘the deposit is to, be: used for the same 
purposes: ‘as. ‘minerals ot common. oceur- 7 
-Tence,, then there must. be a showing. that — 
some property of the deposit gives it a. 
* special value for such use and generally 

+ this value is’ reflected by the fact that 
es $i, 
_ Evidence : 


the material: commands a. Meher peice ; 


. in the. market: places: oe 


: The Board of Land Appeals has athoriey Mining: Claims: Discovery Generally, = 


to reverse the findings of’ an ‘Adminis- *” 
trative Law Judge. However, where’ the: 
_.-resolution: of a case. depends .primarily - 
|. upon the Judge's. findings of credibility, 
which in turn are based upon his reac-_ 
tion. to the demeanor of witnesses, his 


“have. ‘been 


a discovery | exists - 


Mining” Claims: Discovery: ‘Market 
ability | 


In applying the ‘pendeak want test a crit- 
..ical factor to. be considered, . especially. 
in the case of widespread. nonmetallic — 
_ mineral, is whether the claimed material - 
is marketable. To establish the market-- | 
: ability of (a widespread nonmetallic | 
... mineral a contestee must show that ‘by | 
- reason of accessibility, bona fides in. .de-_ 
- velopment, proximity to market, exist-_ 
ence of present demand, and other fac- . 
~~ tors, the’ deposit is of such value that it ~ 
- ean be mined, aemoved and. disposed. of at... 
“Be profit. . ae ame | 


ekesiiacie ‘lite Chartiana, a 


se, for appellants- contestees ; Richard . 
i, Fowler, Esq., Office of the General 
Counsel, United States Department of 


Agriculture, Albuquerque, New ‘Mex- _ 
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_ ‘INTERIOR BOARD OF LAND | 


| _ APPEALS 
On nv Aiigitit 95, 1967,'tlie Manager 


ee cof the Arizona Tand Office, Bureau 


“ef. Land ‘Management, initiated a 


i: contest ‘on behalf of the United 


us ‘States Forest ‘Service ‘challenging 


_ hese -placer «mining Glaims were 
owned. by Lee Chartrand and Bar- 
~ bara Char trand. The.complaint was 
7 thereafter amended to include five 


ag additional placer. mining claims, the 
Arizona, Picture Rock: Nos. 1, .2,:3,. 
4. and'5, which were located on: Sep: 
“tembér 1, 1967, by ‘the contestees, 
'Lé6 Chavtiand, Barbara Chartrand, 


‘Robert. Chartrand, ‘Lloyd “Chart- 
rand, Donald Chartrand, Debra 


~Chaitrand, Denise Chartrand, and. 


Robert B. Jones. 
The ‘Administrative haw J udge ’ 7 


Zs ‘found thatthe mining claims chal- ~ 


| ienged — in ‘the ‘original complaint 
_(the Picture Rock Claims Nos. 1-7) 
were abandoned, and declared them 
‘to be null and void..No:party has 


-~ehallenged ‘the ‘determination made . 


‘by the Judge ‘in’ connection with 


“these claims on appeal ‘to _ 


Board. 
In connection with ae remaining 
| claims (the Arizona Picture Rock 


| Nos. 1-5) ‘the ‘amended complaint 
‘charged | that a valid mineral’ dis- 
covery ‘did not’ exist ‘within ‘the 


- limits of the claims, that the land 


i The change of title of: the heaeing officer 
. from. “Hearing Wxaminer” to “Administrative 


Law Judge” was effectuated pursuant to order 


; of the Civil Service. Commission, 37 F.R. 16787 
—% (August 19; ae . 
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ee nee within the limite. of ine : | 


claims was nonmineral in character, 


‘that the ‘mineral material found 
‘within the limits ‘of the:claims was 
not a valiiable mineral “deposit 
within the meaning of 80 U.S.C. | 
o§ 611 (1970), that the land inchided ~ 
within ‘the limits of the-elainis was 
7 “not “éhiefly ‘valuable ‘for minerals, 
“the ‘validity: of the Pictiire Rock : 


: “that the clairis ‘were’ ‘not’ ‘located ‘in 
dee ‘Claims Nos. .1, 2, 8, 4, 5, 6, and ey 


good faith, and that the claims were — 
“not located “by ‘bona -fide. locators 
; ‘acting’ in association and were-there- — 
_ fore in excess of the acreage allowed 
_ by the mining: daws of the United 
States. | 


‘Based ‘tipén- all the évidence’ iife- 


‘sented ‘at the hearing ‘the J udge 
: found that the deposits of in 
the - ‘Arizona. ‘Picture Rock Nos. . 

8, and 4 were of a common poke 
“Thus, he concluded’ that these three 


claims were not subject to location 


after July 23, 1955, -and ‘declared 
-the claims’ null and sot, In''connéc- © 
“tion! with’ the ‘Arizoria Pictiite Rock 
Nos. 2 and 5 the Judge ; found that a 
_ deposit of stone exposed in.a: quarry 


situated on portions of both of these 


claims possessed a unique coloriza- 
‘tion, charaétéristic which occurred 
‘in very limited’ arcas’ of the wide- - 


spread Coconino sandstone deposits 


found inthe area. The Judge found 
‘that 'the'stone from this quarry com- | 
| ‘inanded - a higher price inthe mar- 
ketplace than ether stone used for 
‘the ‘same ‘purposes, ‘Thus, he ‘con- 
‘cluded ‘that the deposit of storie pos- 
sessed a property. giving it a distinct - ; 


and special value ‘and that the de- — 
posit therefore was not a common 


variety of stone removed from the — 


(sor. 


i. aa. ake UNITED, STATES vs 
7 ‘anibit of the mining laws by the Ait 
of July 23, 1955, 80 UiS-C. § 611 
~ (1970). The J wdge also found that 
‘tHe mineral character of the deposit 


of stone from the quarry was only 


- demonstrated ‘to ‘exist: in sufficient . 


“quaritities oh ‘two ‘ten-acre stib- 
‘divisions: of the Arizona Picture 
: Rock No."2 and on two “adjacent 
“‘ten-aier'e subdivisions ofthe Arizona 
"Picture Rodk ‘No. 5. ‘Conseqtiéntly, 
| ‘the J udge ‘concluded that ‘discover- 
-tés of ‘valuable ininerals were only 
‘shown ‘to éxist on these ‘portions ‘of 
: the’ ‘claims and that the remaining 
“portions fof ‘the ‘clainis were ‘non- 
“tineral‘in’ ‘character and. ) therefore, 
null. and void. : 
Tn ‘connection ‘with ihe itiaiketa- 
7 bility of the'stone in question, ‘the 
Judge ‘found that ‘a market: existed 
ain Phoenix, Arizona, and in ‘other 


places where. ‘the ‘stone ‘from “the 


quarry could ‘be ‘sold “at. a, ‘profit. 
Thus, ‘he’ found that a person. of 
ordinary ‘prudence ‘would ‘be justi- 


‘fied-in spending | his time and ‘money 


‘in ‘developing the ‘property as a 
mine. 

“The contestant, has “appealed 

_ trom that part of the J udge’s deci- 
“sion which’ declared portions ‘of the 
‘mining clainis to be valid. ‘The ‘con- 
— xtestees-have appealed. from that.part 
of the J udge’ s -decision which 


‘declared ‘the mining. claims 1 In. issue | 


to ‘be null and’ void. 


as -mining- laimant me ciscoversd 


*a ‘valuable mineral deposit: within | 
“the méinihg of 30 U.S.C. § 22 
met 0), ‘the Department has trad: | 
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‘tionally employed, ‘with judicial = ae 
“proval, the. ‘ 

Under this test, a discovery exists — 
ike oso 


found and the evidence is ‘of ‘such: 


nary prudence would be justified in _ 
‘the further expenditure of his labor — 


and méans, with a reasonable 


. prospect.of success in developing a. ne 


valuable mine * * *.”. -Qastle yv. 


Womble, 19 TucD. 455, ABT (1894); 
‘see United ‘States v. Polemins. 890.0 
US. 599 (1968). In applying‘the 


prudent-man test a critical factor. ‘ 


to be considered, especially in the 
case of a Widespread. nonmetallic  — 
mineral, - 
material is “marketable.” To estab- ~ | 
lish the marketability of ‘a wide- 
spread nonmetallic “mineral, a con- ©. > 
‘bestee must ‘show‘that by ‘reason of — 

“accessibility, bonafides in-develop-, _ 
ment, proximity to market, exist-— 2 
ence-of, -present demand, and. other 
‘factors,:the :deposit-is. of such value. 
“that it‘cah be mined, removed-and ° 


is whether the claimed. 


disposed of’ at ‘a ‘profit. Poster -v. 


‘Seaton, 271 F.2d 836, 838:(D:C. Cir. 
1959); Layman:v. oan 52-:D D. 714 ae 


(1929). | 


"The mining claims. in: issue ae = 
“located ‘as‘placerclaims:for:build- 
‘ing ‘stonés. “The 2Act: of. August 4, — i. 
1892, 27-Stat. 348,30 US.C.8161 — 
| (197 0),.is' therefore applicable. a a 

--A¢t provides in pertinent part: | 


“Any” pérson’ authorized ‘to. enter lands a 


“under the mining Jaws of ‘the “United - 

“States -may: enter: Jands that: “are chiefly ; = 
‘valuable for building stone :under..the 
“provisions of the law in relation to placer ae 


mineral claims. *.* * 


prudent-man test. . 


where ec aera: have. ‘been. i 


412. DECISIONS 


“The: mining claims in issue were ie 
cated , sub sequent to the enactment 


of the. Act of July 23, 1955, 30. 
; USC. § 611 (1970). The Act pro- . 
__. value for purposes for which other 
materials are not suited, or, if the 
material is to be used for the'same _ 

_ purposes as other. materials of com-- 

mon occurrence, that it possess some 
n property which. gives it a special 
Provided, however » Velue.for such uses, which value is 
| generally reflected by the fact that 
it commands a higher price in the 
- market. place. U nited. States of 
some pr operty giving i it distinet and sper. | America y. 
| Products, 5 IBLA 179 (1972). See 
United States v. Thomas, 1 IBLA 


209, 78 LD. 5 (1971). 


: vides i in pertinent part: 


No- deposit of. . common varieties of 
MO. ‘Stone * * * shall be deemed a valu- 
able mineral deposit within the meaning 

z of the mining laws of the United States 
80 as. to give effective validity to any 
: mining daim hereafter located under 

oe such’ ‘Dining - laws: 


ae * * “Common varieties” * *-* does not . 
. Include deposits. of such. materials which | 
; are valuable because | the deposit has | 


- cial value sists 
In U7 nited States v. 0 oleman, su- 


pra at, 605, the Supreme Court con- 


sidered the effect that. 80 U.S.C. 


 § 611 (1970). had on 30 U. S.C. § a - dence presented at the hearing, the 


. Judge concluded that the contestees 


‘Thus we read 30 _U.8.0. 3611, oe 
An 1955, as removing from the coverage. 


-, (1970). ‘The Court stated: 


| of the mining laws” “eommon varieties” 
-of building ‘stone, but leaving 30 U.S. C. 
-§ 161, the 1892 Act, entirely. effective as 


“to building: stone that has “some property - 
' -giving it distinct and special value” (ex 


_ -pressly . excluded. under §- 611). 


Minerals - 


_ ~teria: 


oe “unique property, and (2) that the 
- unique property give.the deposit a. 


, -distinct and special value. In order 


eto determine . whether a. deposit. of : 

_ +: stone has a unique property which 
-”: “gives it a distinct and special value, . 
-. there ‘must be a comparison of the 
-zmaterial under consideration with 
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shee deposits of eins intemaist | 


| Therefore, it must ‘be. shown. that 
the material under consideration — 


has. some property which gives it — 


C alifornia Soylaid 7 


In applying these tests to thee evl1- 


established a valid discovery on the 


7 £0- acre tract referred. to above. | 


The J udge made several eviden- 


| tiary findings. to. support. his ulti- 


mate findings | of fact and conclu- 


sions of law set forth above. The 
> al fudge’s treatment of the evidence 
As’ stated ‘in ‘United States ve 
| Development | Corpora- . 
tion, 75 ID. 127, 184 (1968), the’ 
- Department interprets the 1955. 
.. [A]ct- as requiring an uncommon 7 
variety of.stone:to meet two. cri- _ 
(1) that the deposit have a 


appears on pages 10 to 17 of his 
decision which we hereby adopt as 


: set, forth below: 


Mr. Robert. B. ‘Wilson, a 4 duly qualified 
engineer of mines and geology, employed. 


by the United States Forest Service, tes- 
tified in. behalf of the Contestant. (Ex. 1). a 
The bulk of Mr. ‘Wilson’s testimony .is 
. contained in a mineral report dated No- _ 


vember 13, 1968, and received in. evidence 


as Hixhibit No. 2. ‘He examined the claims . 
in} ‘May and September of 1967, and in 
‘September .of 1968. 


of ‘They are situated 
approximately 17 miles west. of Heber, _ 


_ Arizona, and 2% to 4 miles north of State 
: Highway. 160. ‘None of the permanent 
roads in the area furnish [sic] | direct 


“a0BY 


% access ‘i tha laine but there : are several. 
abandoned logging. roads by which they. 


can. be reached ina pickup truck, The 
topography of the claims is gentle to 


moderate and. the area is covered. with a 


heavy. stand of. ponderosa pine, 


The. Coconino. sandstone formation 


_erops out in many. places on the claims 


and.is believed to be the only bedrock — 


. formation in those-areas of. the claims 


where the bedrocks are obscured by over- | 


burden: However, the outcropping. strata 


OL Coconino. sandstone. are from the up- — 


permost .part of ‘the formation .and-it. is 
possible that there are some: thin.. ero- 


sional. remnants of. the Kaibab-limestone 
formation overlying the Coconino sand-. 


stone on:some of the higher ridges. where 


| the bedrocks. are. obscured... ee a. thin 


sneBue of overburden. . 
The Coconino: pandatones -seriiation 


‘colored, cross-bedded ' sandstone of Per- 


—. -mian- age. The coloring usually follows: 
the bedding or. strata. rather than CLOSS- | 
‘ing: through it. at angles; producing solid » 
.eolors rather than: varicolors in: ‘particu-| 


lar stones. It ranges from less: than 100 
feet. to.more than 500 feet..in thickness 


-in. Mojave, Coconino,. Yavapai, 
Navajo and. Gila Counties, from as far 


‘east as Holbrook to as far west.as: Selig- 


‘man, Arizona, a distance of 150. miles, 


‘It has -been. cusraed 4 ina mas number 


of places... 
Most, if not all, of the presently. oper- 


ating © Coconino - ‘sandstone quarries are 
located in the vicinity of Ashfork, Ari- 
‘gona, where a wide range: of colors can 
“be obtained and the cost. of quarrying 
and transportation is as low as any in 


the industry. 


“as much flagstone as possible, He de- 


 geribed a commercial grade of flagstone | 
as being a minimum of two feet square 
in ‘size, with a thickness varying from 
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; ‘under. one “inch to around ‘two. ‘inches. , 
| The. value drops fast. on any stone over : 
two inches thick. — i 


- He stated that thicker slabs may be eat: | 


‘into strips, called ashlar strips, which are . 


marketable for veneering. In any quarry : 


there remains a certain amount of waste 
rock of all shapes and sizes, not conform- 
ing to any particular specification, called 
rubble, which can be used for laying up 
“into walls or making fireplaces. This ma- . 
‘terial is so plentiful i in all quarries that it _ 
can usually be obtained for the price, of - 
hauling it away... _ 7 | 


He stated that all the quarries produce 


ae many colors as possible and all colors | 
sell, for. _essentially the same price. Al. 
“Fs dealer price list (Ex. 9) shows the cur- | 


rent prices paid producers for the vari- 7 | 


ous types of Coconino sandstone. 


In general, the sandstone exposed on 


is ca. uniformly, . medium-grained, ' -well-_ the. claims, ae rather thick- bedded, me- — 


oe cemented, ‘white, pink and ‘brown to red ~ dium to fine-grained, light brown to. dark « 


red rock that has little tendency to split 
along the bedding. However,. there are a 


few zZONeS of cross-bedded rock in which 


the individual beds range from less than 
“one inch to around fifteen inches in thick- 

‘ness. These cross-bedded strata contain ~ 
‘sharp bands of contrasting colors that — 


and underlies the whole of. the Coconino | shave a strong tendency to cut across the — 


“plateau -where it crops. out over: wide — 
. areas 


bedding. The most pronounced coloring is. - 
found in working No., 3 on the Arizona — 
Picture Rock No. Ds Claim, It is this type 
‘of coloring, in Mr. Wilson’ S opinion, that. 
has led Contestees to believe the rock is. 
an unusual variety.  _ | 


‘In the way. of improvements’ and. ae - 


“velopment work on the claims, Mr. Wilson 
found : a small one-room’ cabin, approxi- 
mately 244 miles of abandoned logging _ 
| roads that are ‘being: used as a means of - 

access, six’ shallow bulldozer cuts, and. - 
ene quarry. He plotted the development. 

: workings on Attachment No. 8 to Exhibit _ 


_ No. 2, and described them as follows: 
Mr. Wilson stated. that the objective in 


ge Coconino’ sandstone quarry is to get out 


No.1 claim [footnote omittea]—Work- - : 
ing No. Lisa bulldozer cut. approximately : 


40 feet long, 10 feet wide and 214° feet 
_deep in which the overburden has been. 
“stripped. from. the top of the fine to me. 


dium grained, light to medium brown col- = 
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- dred sandstone. The sandstone’ is higtily 
“fractured and breaks out into ‘small an- 
gular blocks that have little tendency to | 
a split aloug the bedding: None of the ma- 


. terial excavated from the cut has been 
“removed from the site. | 
No, 2 claim—Working No. 1 is a bull- 


i ‘dozer cut approximately 65 feet long, 12 
feet wide and. 2% feet deep in which the. 


| overburden has been stripped from the 


-. top of a thickly bedded, light red colored 


sandstone. The sandstone ° is highly frac- 
ea tured. ‘and has little tendency to split 
- along the bedding. None of the material 


z excavated from the cut has been removed 
. from. the site. Working No. 2 is a bull- 


dozer cut approximately 30 feet long, 14 


— feet wide and 8 feet deep, in which the | 
| overburden has been stripped from the 


top of the light brown colored sandstone. 


_ The sandstone is highly fractured and 
: _ breaks out. in small angular blocks that 


have. little tendency to split along the 
5s bedding. None of the material excavated 
from the cut has been removed from the 
‘site. Working No. 8 covers an area ap- 
proximately 250 feet long and. 75 feet 
wide where the overburden has been 
- stripped from a zone of cross-bedded 
- sandstone in which there are sharp bands 
. of color ranging from light | yellowish- 


brown to dark red. The rock is more 


thinly. bedded than that exposed in any 
of the other workings of the claims. Some 
of it.will split into one-half to twelve-inch 
' thick slabs. From the appearance of the 
working as of September 24, 1968, no 
more than 125 cubic yards of stone have 

been removed from rock in place. A con- 
: siderable amount of the stone removed 
_ has been sorted according to thickness and 
-. stockpiled on the claim for use as flag- 
. stone and cut ashlar strips. Some flag- 

‘stone and the ashlar strips cut from the 
thick slabs have been removed from the 
- claim, but the amount removed and the 


-. price received could not be determined, as 
~~ Lee Chartrand, who claims to be the only 


‘person, to have removed stone from the 
| claims would only state that he had sold 


% the stone he had. removed ata good profit, - 
normal Coconino deposit, a. given. stone 


| and could have sold a lot more if the 
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‘dozer bat approximately 40 feet long, 12: 
feet wide and 214 feet deep, in which the 


INTE RIOR 


worest Service had. not taken action to 


prevent. him. » 
* Nous claim—Working No: 1 is a pull- 


‘dozer cut approximately 45 feet long and 
80 feet wide, in ‘which the loose rock. has 


‘been removed from the top. of an out- 
cropping of fine to medium grained, light 


‘brown colored sandstone. The sandstone 
is highly fractured and has little tend- — 
ency to split along the bedding. None of. 


the material excavated from the cut has 


‘been removed from the site. Working. No. 


2 iga bulldozer cut approximately 66 ‘feet 


has ae removed from the site, 
4 claim-——Working No. Lis a pull- 


overburden has been stripped down to 


expose a small area of light brown col- 


ored, fine to medium grained sandstone. 


‘The exposed sandstone is highly frac- 
-tured. and appears to be thickly bedded. 
-None of the material excavated from the © 
‘cut has. been removed from the site. 


No. & claim—The west end of work- 


‘ing No. 3 on the No: 2 claim, is believed 
to extend onto the No. 5 claim. There 
dg no other working on the claim, but. 
there are numerous outcroppings of the 
-Coconino sandstone in which the rock is — 
“highly fractured and thickly bedded and 


little vendenty to epee mene. ‘the bed- 


.,ding.. 

According to Mr. Wilson, ine. stone — 
found in the quarry on claim No, 2 and — 
extending somewhat. into No. 5 (identi- 
fied as working No. 8) has an unusual — 
characteristic in that the coloring has 
a tendency to cross the bedding at angles — 
rather than . following the bedding or 
strata. When this stone.is cleaved along 
_the strata, it presents a. varicolored pat- 
, tern on ‘its surface, ranging in all colors 


from white to red to almost purple. In a 


| eae uh 


‘long, 14 feet wide and 3 feet deep, in — 
‘which the overburden has been chipped 
‘from the top ‘of a medium to fine grained, 
‘ight brown colored sandstone, The sand- 
‘stone is-highly fractured and: has little 
‘tendency to split along the bedding. None 
‘of the material ‘excavated from the cut 
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. oul cleave into a solid color olily. This. 
would, ‘be. ‘true of. the ‘stone he. found in 


the. other workings. on. the claims, 


Mr. “Wilson” ‘knows. ‘of no ‘other Co- - 


conino sandstone that: has ao “comparable 


coloration characteristic, and has never , 


— seen a quarry that. has this feature in the 


rock where the coloring crosses the bed- 7 


ding SO pronouncedly.” | 
This type of. coloration, ( 

son’s opinion, ‘resulted. ‘from weathering 

near the top of the Coconino formation. 


The ground water solutions have brought 
manganese and iron and, in percolating 
through the pores ‘of the rock, precipi- 


- tated the. minerals causing the coloration. 


He felt that as the quarrying proceeds 


downward in the pit this type of. color- 


-ation will. disappear and the fresher rock 
at. depth” will have the normal solid 


coloration. 


Mr. “Wilson coula’ not ‘détermine e either 
from exposures,, outcroppings or geologi- 


- eal inference, ‘as to- how far this un- 
| usual deposit extended laterally from the 
- quarry into the No. 2 and No. 5 claims. 
He stated it ‘definitely did. uot cover the 
entire’ area of. those claims and it did not 


occur, at all ‘on anything exposed on the 


Nos. 1, e and 4 claims. 

Mr. Wilson expressed. the’ opinion that 
the material on the. claims would be 
classified. as a ‘common. variety of sand- 
stone of. widespread occurrence and not 
| locatable under section 8 of the Act of 


July 238, 1955.. He also expressed. the 


opinion that a “market does» not, exist 
for the mineral material on the claims 
and that it cannot be marketed at a prof- 


it. He felt the claims are not chiefly. valu- 


able for ‘mineral. 

Mr. Leonard A. Lindquist, timber staff 
officer, Sitgreaves National Forest, : with 
a degree in Forest. ‘Management from 
Iowa State University, testified that he 


- made a timber appraisal of the area Cov- 
ered by the claims. ‘He estimated that the » 


total area is presently covered with 4,- 
500, 000. board feet of merchantable. tim- 
ber valued at. $85 per thousand, or $160, - 
000, and, in. addition, ‘6,000 cords of pulp- 
wood valued. at = 00. per cord, or $6, 000; 
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‘These’ are aes vaities, a 
that the area is a very good quality site ©, 


and constitutes an ‘excellent place for ‘, 
: growing timber. _ 


in Mr. Wil. 
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He stated - 


Mr. Lee Chastang a timber cutter ‘by’ | 
occupation, beg gan his testimony by. dis- 


playing a large assortment of stone taken 
from the quarry previously described, and 


identified as working No. 3. (Mr. Wilson | 


agreed that all the stone came from that 


working. ) Part. of the display was photo-. 
graphed in: color and is shown i in Exhibits, 
G, H, I. and J. Mr. Chartrand gave a 


demonstration of how the various stones. 


on display could be cleaved by use of a_ | 


hammer and chisels. An example was. a 


slab of stone 8 feet by 18 inches by 1% 


, inches thick, which he split into two he : 


inch thick slabs. The cleaved surfaces. ex- 


hibited beautiful color patterns, perfectly as 
complementing each: other, as shown. in. - 
the color photos, He stated that artists are 
consider these complementary designs to. - 
be in the nature of hand painted pictures — 
which can be hung on the wall, One such. ce 


split stone, shown in Exhibit Cc he sold to ~ 
a stone yard in Montana for $15. Another 


‘one, shown in Exhibit D, he sold for $30. 


: Mr, Chartrand. described other stones, - : | 


. all of which’ he characterized as rubble, 
as being suitable for cleaving into thin. 


tile for flooring and drainboards, gener- 
ally competitive with ceramic tile. Others . 
he described as suitable for making fire-_ 


place facings, lamp stands, and other or- 
namental objects. An example of a fire-- 


place constructed with this stone i is shown 


in Exhibit F, in which 1Y% tons of rubble 


stone and 21 sq. ft. of hearth stone were 


: used. An invoice in Exhibit K shows that: 


Mr. Chartrand received $84 for this stone. 
_ Mr. Chartrand stated he could alone 
quarry, split | and ‘prepare for market, 


_ three tons of stone in a normal eight-hour _. 


day. He estimated that as soon. as: the 
quarry is opened up to the point. where 
he is. working. on. fresh. surfaces. he can - | 
process ten tons per day, using simple 


land tools. He also stated that he had. © 
quarried down to a depth of six feet'and ~ 
the farther 


down he went, the colors of 


i 
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, the stone became brighter and the designs 
>. more beautiful. 
Prior to initiation. of this contest: ace 
: ‘sion Mr. Chartrand had been advanced, . 
$5,000. by a Mr. Hal Butler who was in-- 
terested in marketing. the stone from the: 
th quarry. By. the middle of September 1967, : 
_. Myr. ‘Chartrand had about 100 tons of stone. 
et quarried and -guillotined and placed on 


pallets, ready for delivery. He had ‘built 


-. a hundred yards of new road which would — 


. have provided access to Mr, Butler’ Ss large 
diesel trucks. It was at this time, accord- 
ing to Mr. Chartrand, that. the Forest 


4 Service. blocked his. access roads by bull- 


. dozing -8-foot-high ‘mounds over. them. 
This physical blocking of the. roads pre- 
vented him. from meeting his commitment 
with Mr. Butler, and resulted in cessa- 


tion of his. operations. Apparently the: 


only | actual sales, he has “succeeded. in 
making so far are those shown by ten in- 
voices, Exhibit K, totaling $286.72... 

Mr. Hal. Butler,. Show Low,. Arizona, a 


salesman of. umber. products, . testified | 


that. he visited. Mr. Chartrand’s quarry 
on several occasions and: took samples of 


the stone to display to his customers in 


the lumber industry. On the basis of their 
interest, he. advanced Mr. ‘Chartrand 


$5,000 as capital to. begin production. He 
stated. that he immediately had two, buy-. 
ers, one an architect, for, 100 tons at. ape 
proximately $55.-to $60 per. ton f.o.b. the 
quarry. Mr. Chartrand was unable to ful- 


fill his. commitment, apparently because of 
being stopped by the Forest. Service. 
Mr. Gage Keith Fink, Phoenix, Ari- 
zona, testified as follows: | 
He first started prospecting for stone 
in 1945 and has since been in the busi- 


ness of quarrying different. building. 
southwestern 7 


stones throughout the 
states, . establishing distributorships, in 


the. east and. west, and retailing and, 


x wholesaling stone, with a yard in Phoe- 


of opening quarries: for them, . 


He has. purchased flagstone from, Kai 
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- -nix-and outlets in other cities. In-recent * 
Years he. has assisted: groups on Indian 
| reservations: in Arizona in exploring for. 

stone and investigating. the. possibilities. 


[80 LD. 


bab, ‘Dunbar and ten six or - seven dif-— 


‘ferent quarries in the Drake, Williams; = 


Seligman and Snowflake areas. Through- 


out the year he sells approximately 300 


tons of Coconino flagstone. He estimated = 
that 95. percent of all of the stone in all 
of the various quarries of flagstone con-- 
sisted of a solid type eolor, either brown- 
beige, beige, or red, A very minor amount 
“would be in the multi-colors. Nowhere 
else has he seen anything to compare with 
the multicolors found on Mr. Chartrand’s 's - 
claims. » a. | 
He quarries many - different types and . 
colors of stone for mosaic-type veneering, 


| including schist, quartz, . jasper, onyx; 7 


“sandstone and epidote. This has been used 
in the construction of a number of build- 
“ings, in. Phoenix, such as the Thomas Mail, 
County Complex, Christown, Valley Na- 
tional Bank and Western Hlectric. Using 
25-ton trucks it costs. $6 per ton to haul 
stone into the Phoenix’ area from points 
farther away > than Mr. Chartrand’s 
claims. This stone selis.i in the retail yards 
for prices ranging from $35 per ton up to 
$200. per ton for some types. All of the» 
stone. exhibited, by Mr. Chartrand could, 
without exception, be used in mosaic-type 
veneering. It can also be used as flagstone . 
for, Patios, . entranceways and flooring. -Be- 
cause of the. swirling: -Type coloring, the 
stone is particularly. attractive for use 
for entrances in homes, and for tile and 
other decorative uses. ‘There is no other 
Coconino sandstone in. the “Arizona de~ 
posits which has this coloration charac- 
teristic. 

For veneering purposes ‘he sells stone 
for $50 per ton which is not nearly as at~ 
tractive as that on display in the hearing. 
room. For decorative uses he sells or- 
dinary solid colored ‘flagstone for two 
cents. per pound whereas the stone on dis-. 
play would. sell. for five to six cents. per 7 


pound. o8 


He acquired one load of stone from. Mr. 
Chartrand. He ‘sold. one. of the stones,. 
‘similar to ones. on display, for $75. and he 
received a premium price for all the rest.. . 
Mr. J ohn J. Blakeley, Phoenix, “ Ari-. : 
zona, testified that’ he has been in ‘the 
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- building materials nd supply. business in 
Phoenix for the past 39 years: and is al-. 
ways looking for new products to offer 

_ contractors and to the general. public. In. 


addition to Phoenix, he has connections 


in the stone business in the Los Angeles © 
area, the Bay area and the Pacific North- 


west. | 
He visited Mr. Chartrand’s quarry in 
the late summer of 1967 and acquired 


- some of the stone as. samples and imme-. 
| diately sold them to contractors. One of : 
his outside contacts wanted an exclusive 


setup to handle the stone i in. the Bay area, 


where, at that.time, the normal Coconino: 
- flagstone. was ‘bringing. retail around $80... 

per ton, or four cents per pound. This _ 
contact reported that if he could be sup- 
plied’ with this material from the claims a 
he could. sell it at a premium ‘of two’ to: 
. three cents a pound over the, normal... 

Mr. Blakeley. again visited the claims. 


and found that there was just no end to 
_ the beautiful stone up there and no end 
to its potential. He used ‘the words “it’s 


fantastic. “3 He has supplied materials on 

a good many. of the major buildings. in 
Phoenix and all over Arizona, and has 

never seen anything to equal the beauty © 
and uniqueness of this particular stone. 
He has all of the facilities necessary to 
merchandise this stone in. Phoenix, and : 


| all he needs is a source of supply. 


He presently has customers for the 
stone and merely: needs. deliveries from 
the source. The potential for the stone is 
-. almost unlimited in the construction bus-'~ 
iness because it can be ‘used for portico 
7 swimming 
- pools, patios, stepping stones, etc.” | 
_ While not being a geologist, he testified 
that in his opinion the coloration forma- 
tions exist because’ of centuries of sedi-:. 
mentation, chemical reaction, and com: _ 

pression, and that the coloration followed 
through consistently. ‘It is not a: seam 
coloration from ‘oxides coming down: 


' entries, foyers, -- yelteering, 


through the seams. It isa coloration that 


| Seems: to have been. formed. through: a2 
churning or whipping at the time it was. 


in a mud or fluid state. The. coloration 


He ee solid all the way through. the stone. 
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Contestant has opealed from 


- that part of the J udge’ Ss decision’ - 
which found portions of the mining’ _ 


claims to be mineral in character - i 
and contain a valid discovery. The 


gist of contestant’s appeal is that. — 


the J udge failed to consider and — 
give sufficient weight to all the rele-: _ 
vant evidence in determining the 


facts which appear in his decision. . 
Tn support of its position, contest- 


ant has incorporated in its brief‘on 
appeal several excerpts of testi- | 
mony which are generally support- 


ive of contestant’s ‘position on the _ ; 


issues raised 3 m the: hearing. 


We cannot ‘agree with contest- _ 


ant’s argument that the J udge did 


- not consider or give sufficient weight 


to certain evidence. The J udge’s: | 
ultimate ‘findings of fact were based 


upon all the evidence presented. to 
him at the hearing, as he so stated - 
in his decision. While the J udgedid 
not mention certain facts, this did ~ -_ 
_ not establish that he failed to con- — 

.. sider all the relevant evidence. See een 
United States v. Lerwelh, 9 IBLA a 


172, 175 (1978). 7 
‘This. Depaxtment. a a page 


standing practice of affording con- 
‘siderable weight to the findings of 
the trier of fact at an administra- - 
tive hearing. 


The reason for this: 
practice is because the trier.of fact, 
who presides. over a hearing has an 


‘opportunity ‘to observe the wit- 


nesses, and is in the best position to 


judge. the wei ight. to be accorded | 
conflicting testimony. See Forvest = 


B. Mutkins, A-21087 (December 8, 


1987), L.G.D. 22; United States ve. 
it umboldt Placer Mining Or ane : 


- DECISIONS: OF THE: 


7 8 IBLA 407 (1972). We recognize . 
that the Board of Land Appeals has _- 
authority to reverse the fact find- 
ings of a Judge; however, where, as. — 
here, the resolution of a case de- 
pends primarily upon his findings | 
of. credibility, which in turn a 
, based ‘upon his reaction to the de- 
-meanor of witnesses, his findings 
will not be lightly set aside by this 
Board. State. Director for Utah v. 
. Dunham, 3 TBLA 155, 78 LD. 272° 


7 (1971), ad cases ited therein. 


_ The contestees argue on. appeal 
that all of their claims should have. 
Contestees- 


| been validated im toto. | 
- assert that the Judge gave too much 


| weight to the testimony of the min- 
eral. examiner, Robert B. Wilson, 


who testified on behalf of the con- 


. testant. The Judge found, and his 
finding is supported by the record, 


that the mineral character of the 


. land embraced within the claims in 


issue was only established in con- 
nection with the stone found on the 
quarry which extended at most into 


the two 10-acre subdivisions of both 
the Arizona Picture Rock No. 2 and 


the Arizona Picture Rock No. 5. 


Wilson testified that neither by 
. physical exposure nor by geological 
‘inference could it be determined 
how far the stone extended laterally 


~ from the quarry, although it did 


a extend to some degree. As noted in 
| the decision of the Judge, this testi- 
- mnony was uncontroverted. Thus, we 
) are of the opinion that the Judge 
_ properly found that contestees had | 


not established a discovery except 
on those. portions of the claims 
which the Judge validated. We dis- 
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agree | with the argument. made, 


mee ke 


| anne Teen i the canon of fhe | 
mineral examiner. Contestees’ argu- 


ment is subject to the same ration-'— 
ale set forth above. State Director 
of Utah v. Dunham, supra; Forrest 5. 


‘iB. Mutkins, supra. 


The foshioe of the J udge i is sup- | | 
ported, by the preponderance of the 
substantial ‘and pro evidence | 
cerpts of testimony are ‘seb. foe 
since they particularly buttress our 


findings. 


‘Robert. B. ‘Wilson, the amar 


examiner called by contestant, tes- 


tified as followed on cross- examina: 


tion by Lee Chartrand: 


ny 


Tr. 12] 


—Q. It is stated in this report that it’s 
& common variety of pandsione. over’ 
[sic] wide occur rence. 

Do you say that. this. stone is | found 


| other places? 


A. Well, the Goeunns Saracen for. 
mation is exposed in northern Arizona 
from, I suppose, from around ‘Holbrook 
as far west as Seligman, that’s a matter. 
of 150 miles or so, all along the ‘Rim, 


- and places in Gila. County and it’s. been 


quarried in a great many. places. Td say. 


. it was a widespread occurrence. 


Q. Would you say this particular colar 


- and design in stone is widespread?» 
A. This. particular coloring, I call it— 
a-kind of a—some of it has almost a 
purple cast in the coloring, has a ten-:: 


deney to cross the bedding rather than 


‘be along the bedding, and: that type of: 


eoloration is, well, it’s not — does. occur 
in other piaces. It’s not widespread, no. 
This particular pattern of coloring is 


nat 3 par tlenlazls widespread. 


MOPS 


On. recross- examination by Lee 


; bediarece Wilson testified 


[Tr. oT] 


. Q. Mit Wilson, what: ie oe the 
quarries in this ‘Coeconino'stone would you 
say had the vertical: coloring, would. run 
vertically in i the veins? 


EEY. 28] 


A. Well, I couldn’t say. ; 
Q. Do you know of any that’ do? 
UA. ‘That is s exactly, like thats By ver- 


A... But almost. Ihe . coloring in this 


rock, the way it crosses the bedding, I 
don’t know of any Cpconino sandstone _ 


that has the coloration and the crossing 


of the. bedding the way. this particular 


stone of yours does, if that's what you 
mean, 


—@ Yes, 


Se i have ‘seen 4 it in the ‘field where. it 


wasn't being quarried. I have never seen 
the quarry that: had ‘this feature ‘in the 


rock where the coloring crossed the bed-. 


ding so pronouncedly as. it does. here. 


Usually it crosses it kind of sneaky and 
you mistake ‘the coloring forthe bedding; 


it is actually crossing the bedding. - 
| On Examination. og the J udge, 
| Wilson testified +. 


(Tr. 137] 


_ Q Mr; Wilson, there’s been’ testimony 
here. that this type of coloration: occurs 
in perhaps only five per cent of the total 
area .of, the Coconino flagstone deposit. 
‘Why would not the same type of weath- 
ering have. occurred in the other areas, 
why. only i in this particular spot? “ie 
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6. Not exactly straight up and down. | 


pans . n 


[te 138] 


A don’t know about the sieedaiiee te | 


ae iT believe I testified when I was. on pie 


the . stand before that this particular 
type of coloration does occur in- other 
places. Where the outcrops. have. been 


- deeply weathered, it does occur. 


-Q. Is it your testimony that this siimi- 
lar type of coloration occurs. generally, 
throughout. the flagstone deposits. in 
Arizona ? : 
~ A, No, no, only in those placés where. 
the roék has been exposed to ‘weather- 
ing. for a long time and certain minerals 


are. necessary. to produce this type. of 


color ation. 


Q. Is this then, a common ie . a 
‘Or an uncommon ‘phenomenon nase ae 
out: ‘the flagstone.deposit? 


A. This type of coloration is iin aeely i 


uncommon throughout the Coconino ca 


sandstone. 


..Q.. What is the reason it is relatively a ; 
7 uncommon? : . 


_A. That I couldn't say. 


The testimony of the witnesses Ow 
| “walled by contestees was, as-could be. ~ 
expected, even more favorable on 
the issue of the uniqueness of the 
stone in question. We are of the : 
opinion that all of the testimony on 
this issue supports the finding of | 
the Judge that the particular type 
of Coconino sandstone on portions 
of the Arizona Picture Rock Nos. 2. ee 
‘and 5 possesses a unique property. 


While most Coconino sandstone ‘oe © 


curs in solid shades of one color or 


another, the stone in issue not only 


occurs in variegated bands of sev- 
eral shades of color but the-.colors 


also occur 1n veins which are char- 
acterized as being -vertical, de. , gens 


| erally running upward and crossing ‘: 
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- the baddnuee eather than running | 
parallel to the bedding. The occur- 
--. -vence of both of these properties in 
__.’ the.same deposit of stone, as is evi- 
| denced. by Contestees’ Exhibits A, 
B, ©, D,.B, F, G, H, I, and J, gives 


does it:compare price-wise? 


the stone a unique property. - 


There was a considerable aaiGant . 


‘at testimony to support the finding 
of the Judge that the stone in issue 


~ commanded .a. higher price in the 


marketplace than other stone used 
_ for similar purposes. Ope 


Gage Keith Fink, ‘whose tiie 


| was the quarrying ot different kinds 
of building stone, testified on direct 
examination ah Lee Chartrand ; 


[rr oa] 


-Q, Did you ever try” any sales of this A 


Stone on your yard? 


A. Yes, we had one load of this siiae te 
in:our yard. We sold one’stone about the 
size of. this. larger.one you. split. here to- 


: day. for. $75, and we gota premium price 
out of all of it. All the stone we 2 had we 


got a premium price. 

* gage ot ere aes 
On cross- examination by counsel for 
‘contestant, Fink testified : | | 


[Tr 96, 97] 


Gs Now, what ‘would: the: price in the 


; atone: yard. be for ashlar veneer? - 


A. You just sell the stone *.* * Ya say 
this. stone would probably sell for —it 
would have to be tried in that area, but — 


we are getting $50 for: many stones that 
are not ‘as near as ‘pretty ¢ as. this... 


On examination be the J Tadge, Fink 
- testified: — 
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; at 


‘Q. What‘is’ ‘the atentieaned:t inthe mar- 


ketplace of the swirling-type. coloring 


that’s displayed ‘in this pene 


- A. Its beauty. | 
Q. ‘What does. it do. price-wise; how: 


: A. Oh, if. you were. to. have An entrance i 
put in a home and it would be the same 
as laying, almost, just laying cement, or 


laying something colorful, like laying ‘a 
‘plain tile or a real decorative tile. - 


Q. I can appreciate that. but what do. 


people pay for one. or the other? Is there 


a difference in the amount that they pay? 


ye: Definitely, definitely. In. stones like 
this. where we were ‘selling retail at. our 


yard flagstone at two cents @ pound, “we 


| get five and six cents for this. 


“Q.. Have you sold ‘this type: of stone for 


five or six cents a pound? see 


A. ‘Oh, definitely, definitely. 

- Q. Whereas, you normally ‘sell the 
solid-colored flagstone fort in cents? ° 

A. Two cents. fe, 

* can ee 

oJ ohn J. Blakely, who had been in 
the. materials and supply business 
for 39 Jon testified : ee 


; [r. 101, 102] 


Q. * * * when this stone was shown to _ 


me I -aequired some samples and immedi- 
ately. I sold. it to some of my. contrac- 


tors * * * I. contacted two. or three. of. 
the people I knew * i a and one’ man 
+ * * had an interest ina stone yard up 


in that area, [Pacifie Northwest] he wag 
in that area on a sales trip and he im- 
mediately looked me up and he wanted an 


exclusive ‘setup to handle this stone i in his 


area. He told me at the time that price — 


really wasn’t any object. ‘He said that at 
that time that normal regular Coconino 


. flagstone, which a good: bit of at moves | 


out of Drake: Seligman-Williams area, 


[80:1.D. 


> 408}. - 


| was ‘bringing. retail around: $80 a ‘ton’! in 
the Bay area, which would be four. eents 


a pound, -and.oti the basis ‘of this: type of 


-stone, if we could. supply. him, he could. 


Sell, it at. a premium of two or three cents 
a pound: over this. . phat 


or 4 7 : os “= | 
| Finally, Hal Butler, whose pri- 
7 ae business was in lumber, testi- 


| fied as follows on direct examination 
by. Chartrand: - 


[Dn 108) 


ee * # *: [Chartrand] had Pree me 


7 out to ae quarry, and being. a salesman 


erat ieee Fras a 


it I had seen, at ihe quarry. me went SO - 


far as.to take samples: of it * *-* and 


on my calls to the customers in the lum-- 


ber. industry I: would display, ‘show them 
this. I. didn’t - have. a customer that. I 


called on that didn’t want truckloads oe 


7 this rock. 


“So, on the , basis ¢ of that r advanced Lee 
$5,000 to get me out some rock because I 


- could sell it nearly everywhere I went... 


rr rr eee ae ae 
(tet) 


is Q. At the ere I first showed you this ‘ 

; and you, contacted. a. few - ~buyers, what. 

did. you give me an order for on this — 
stone, how much did you give me? What. 


order did you give me first?. 

A. I told you to get me. out 100 ton im- 
mediately, that I had it sold, and. it would 
bring approximately. ae to $60 a ton 

| quarried, f.0.b. quarried. 


It is conceded by contestarit that | 


a general 1 market for stone exists in 


the area of the clairs. Contestees, : 


furthermore, presented receipts at 


the hearing showing actual sales of 


the-stone.-While these receipts only 


total between $250 and $300 the rec- 
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7 ord discloses that Sonitaatans had sev- a 


eral tons ‘of stone sorted and ‘piled _s 7 


but. were thwarted in their attempts sid 
‘to market the stone because someone 


blocked the access.road which ex- — 
tended from the claims to the high-| 7 


way. ‘Tt was uncontroverted at the — 


hearing’ that the road was blocked — 


by .a timber contractor. The real. 
bone of contention was whether. the 

Forest Service authorized the block-. 

ing. ‘In any event, we are of the. 
opinion that the. J udge. properly m 

found that. the stone nm issue, could — 

7 be: marketed at a profit, 0. 


Although. the J. ndge. ns no. : 


xe finding | that. the: Jand 


embraced within the validated. por- 


tions of the claims was. chiefly. yvalu- 

able. for minerals under 30. US.C. 
§ 161. (1970); we are of the opinion. — 
that such a: finding 1 1s implicit j inhis 


decision: The. only. .evidence pre- 


sented by contestant on.whether the 
Claims in issue wero. chiefly valuable 
for minerals was, the testimony of 
Leonard (A. Lindquist, a. timber _ 
staff officer of the. Sitgreaves. Na- 
, tional Forest. (Tr. 41.) He testi- 
fied that in his opinion the estimated 


value of the. timber on all of the 


~ land embraced. within . the claims . 


(560. acres) was $166,000. Con- 


_testant. argues. that: this: testimony oN 


supports an inference that the value. 


of the timber on: the validated por- 


tions of the mining claims. (40 


acres) is $11,440. Assuming argu- 


endo’ that this ‘inferred’ estimate 


were» accurate, it must. be inferred ue 
from the evidence that the value of | 
‘the stone on the. same 40-acre- tract a 
would far exceed $11,440. The min- 


a4 cial I'zeport prepared by contestant. 
states that. the Coconino sandstone 


- formation * ‘ranges from. less than 
<e 100 ft. to more than 500 ft. in thick- 


| “ness. ” Hal Butler testified that he 


: : advanced Lee Chartrand $5000 for 


- CD single order of the stone. (Tr. 


108.) Butler stated that he placed 
“an order with Chartrand for 100 
- tons of the stone, which Butler had 
sold; and that the 100 tons “would 
| bring: approximately $55 to $60 a 
ton *** fob. quarried.” (Tr. 109.) 
_ Gage Keith Fink testified that he 
- had sold the type of flagstone dis- 
played at the hearing for five or six 
. gents'a pound and that solid-colored 
. flagstone only sold for two cents a 

| pound.. 7 
~The J Judge considered the testi- 


2 mony of Lindquist in connection 
with the value of the land for tim- 


ber. He also considered the fact that 


_.-the stone in issue occurred in suf- 
_. ficient quantities and could be mar- 


 keted at a profit commanding a 
higher price than other stone used 


- for similar purposes. Under the 


7 facts and circumstances in this case, 
we feel that the findings of the 
oS udge support a conclusion that the 


’ land in issue is chiefly valuable for 
_ stone. See generally, Burke v. Sou- 


--thern Pacific R. R. Co., 284 U.S. 669 
(1914); United States v. Zerwekh, 
Supra, at 175. See also 5 C.J.S. a 
peal & Error §1564(8).? In any 
a 2 “Where: the record.’ ‘does not contain ex: 
press findings. of all material facts ‘inyolved 


'- in the case or conclusions of law, it will be 


prestimed, on appeal, that the lower ‘court 


found, in favor. ‘of ‘the prevailing party, all. 


a the facts. necessary for. the. support of ae 
- jndgment’ i : 
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“event, upon appeal foun a decision. a 


of an Administrative Law J udge, | 
this Board:can make all findings of - 

fact’ and conclusions of law based 
tipon the record just ‘as though it 
were making the decision in the first 
instance. United ‘States v. Middle- 
swart, 67 1.D. 232 (1960) ; 5 U.S.C. 
8 557 (197 0}. We-are satisfied from 


our ‘review of all of the evidence 


that the land in issue is:‘chiefly valu-_ 
able for minerals. — 

Contestees have requested this 
Board to make a’field éxamination 
of the claims to prove that all of the . 
claims contain stone ‘with unique 
coloration characteristics. and pat- 


| terns. It is not. a.function of this 


Board te make field examinations of 
mining claims. Contestees were af- 
forded an ‘opportunity to establish 


the mineral character of the claims - 


at the hearing. Their failure to doso” 
cannot serve asa basis for a further 
evidentiary hearing. The request: is 
accordingly denied. ee 
Therefore, pursuant to the au- 
thority delegated to the Board of 
Land Appéals by the Secretary of » 
the Interior, 48 CFR 4.1, the deci- 
sion appealed from i is affirmed. 


FREDERICK Prsraan, Mu ember 
Wa concn: | ooo | 
J OSEPH, W. Goss, J Mu ember. = 
Dovatas E. Hiawnrauss, Member. * 
Epwarp W. Strum, Mu ember. 


on Pornppxrin Lewis, Mu ember. 


180 EDs 


ae ‘MRS. ‘THOMPSON, Dissine : 


ING IN PART. 
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63 LD. 369 (1956 Vs United States v. . 


Strauss, 59 LD. 129 (1945). After 


_ the 1955 Act, it is necessary to estab- 


is Insofar ‘as the maj rotity: aaeine 

that part of the Administrative Law 
Judge’s: decision finding: that cer- 
tain. mining claims, or portions 
thereof, are null and void, I coneur. 
T must dissent, however, with the 


mayjority’s affirmsines of the Judge’s 


decision finding 40-acres within the 


Arizona Picture Rock Nos. 2 and 5. 


claims'to have a discovery of 2 valu- 
able mineral deposit. 


_. My basic disagreement: with the 
maj jority is to the factual findings 
pertaining to the stone within those 


‘40 acres, and the inferences drawn 
_ from the evidence in the record con- 
cerning its value and the value of 
the land for other ‘purposes. - 


The Building Stone Act of Au- 


gust 4, 1892, 30 U.S.C. 8 161 (1970), 
authorizes location of mining claims 
for “lands that are chiefly valuable 
for building stone.” By the Act of 


July. 25, 1955, 30 USC. §6l1 
(1970), “eommon varieties” of stone 


are no longer deemed a valuable 


mineral deposit within the meaning 
of the mining laws, but do not. in- 
clude. “deposits of such materials 


which are valuable because the: de- - 
posit has some “property giving it 
_ distinct and. special value,” Prior to 
the 1955 Act, a, deposit. of building. 
stone was. not deemed. a. valuable. 
mineral deposit under the mining | 


laws. unless there. was. satisfactory 
proof establishing that the. deposit, 


though of commercial quality, could 


be marketed at. a profit. United 


States v. Estate of Victor 2. Hanny, 


lish not ‘only that’ a deposit of 


‘building stone may ‘be marketed at 
a profit and that the land is chiefly 
valuable for the building stone, but _ 
also that the deposit ‘has * “some a 
“property giving it distinct and spe- 


cial value.” United States v. Cole- | 
man, 390 U.S. 599 (1968). ss 
‘The. Judge found that. the con. > 


_ testant’s evidence was sufficient to 
make a prima facie showing that 2 
the mineral materials on the claims 
are a common variety not subject to 


location under the mining laws, but 


that, the contestees, by a. preponder- be 
ance of the evidence established the: 
uncommon nature of the deposit of | 
stone exposed in the quarry on the 
Arizona. Picture Rock Nos.2 and 5 


claims. Specifically, he stated at 17: 


. ‘Based upon all the evidence presented, __ 
I.find that the stone in that quarry has:a’ 
unique coloration. characteristic which | 
occurs in very limited areas of the wide-. _ 
‘spread Coconino sandstone deposits. Be-  — 


cause of this unique characteristic the. 
stone commands a distinctly higher price’: 


in the market place over other stone used - : 
for the.same purposes, giving it a special - 


and distinct value, and qualifying it as - | 


an uncommon variety of stone under the - 
law as set forth above. I further find'that 
a market exists in Phoenix, Arizona, and + 
other places where the stone from. the 


quarry. can be-sold-at.a. profit, and that a 


pérson of ordinary ‘prudence. would. be. - 


justified ‘in spending his time and money — 


_in. developing the property as.a mine, 


He then discusséd whether each 
ten-acre tract within: the: two claims 


-was_mineral in character and. con: 


cluded that, at most, the 1 uncommon | 
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a : variety of .stone ee into two | 
 ten-acre subdivisions of both the No. 


a 2 and No. 5 claims, that neither by 


a physical exposures nor geological 
inference could it be determined 


how far the. stone extended laterally 


from the ¢ quarry. He concluded that 
the other stone on the claims. was of. 
‘ the same character ‘ 
a found throughout the vast Coconino | 


‘as the. stone 


- sandstone deposit” and is a common 


variety, no longer locatable under 


the, mining laws. ‘Although he dis- 


% to be mineral. in ‘character were 
“chiefly valuable for minerals,” 1 nor 


did he analyze. the facts or giveany _ 


reasons for any conclusion. that the 
lands” are more “valuable for the 
stone than for other purposes. — 


“I believe. one may only speculate 


as to the basic data and reasons to 


support the decisions of the Judge — 


and the majority ofthis Board as'to 


. the 40 acres found to contain a valu- 

| able deposit: of locatable minerals. 7 
_ The maj jority glosses over the fact. 
the Judge made no express finding 
that the land was chiefly valuable | 


for building stone, although one of 
the charges of the amended com- 
Pia and : a material issue in the 


> The findings. and ane reasons oe the nas 


ings and conclusions in an administrative 
determination should be clear so ‘that a re- 


_ viewing authority may “know the basi¢ data 
and ‘the whys and wherefores’’ of the conclu- 


~ gions. Guam v.. Federal Maritime Commission, 


829 P24 251, 255 (D.C. Cir. 1964),. further 


Rearing, 865 F.2d 515 (D.C. Cir: 1966), cert. 


det, 885 U.S. 1002. There should: not: have 
~ “to be. speculation as to the basis for the con- 


* elusions in the decision, nor is a reviewing 
authority, required to aecept an agency coun- 
selor’s “post hoc argument at face. value. 
Northeast Airlines. v. 0.A.B., 331 Hd 579, 
acid (1st Cir. 1964). ae 
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case, was, that. the. iad. iain the — 
claims is -not chiefly. valuable for 


minerals, by stating that such a find- 
ing is. implicit in. his decision.. The 
majority alternatively. makes Its 
own finding that the land is chiefly 
valuable for minerals.. T.am unable 
to ascertain. how. such a finding « can 


7 be. made from the present. record 
without assumptions and inferences 
~ not warranted. from the evidence. 


The Forest, Service presented | tes- S- 


lemony, of an employee, a forester, : 


- x cussed mineral character, he did not’ ‘that the estimated value of the tim- 


discuss whether the 40 acres. found 


ber on-the 560 acres embraced with- 
in all of. the claims. in the. contest 
was $166, 000. As.the. J udge noted in 
his. decision, . the Forest Service’s 
mineral. examiner gave. his opinion 
that none. of the land within any of 
the claims. was chiefly valuable for 
the mineral thereon. The Judge.con- 


cluded that. the. Government's evi- 


dence made: a prima facie case. 
“When. the Government i in a min- 


eral contest makes a prima. facie. case 


as to the pertinent: issues leading to 
the conclusion that the claim is in- | 
valid for lack of discovery. of a val- 
uable - “mineral * deposit locatable 
under the mining laws, the con: 


testee has the burden of proof to. 


show with a ‘preponderance of the 


| evidence that there has been. a dis- 
| covery and the claim is valid. Fos- 
ter vy. Seaton, 271 F.2d 836 (D.C... 


Cir. 1959). The burden of proof 


goes to all of the elements essential 
to prove the validity of the claim. 
Thus, when the Government estab- | 


lished prima facie that the land was 
not chiefly valuable for minerals, | 
the contestee had the burden to show _ 
by a preponderance of the evidence. ie 
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- that the. ae valde. ‘excéeded | : 


| other values. of the land. ‘This bur- 
den has not been satisfied by the 
~ evidence in this case. 
Although there was evidence | aS 
to a total timber value, for the 560 
acres of all the claims, the testimony 
pertaining. to timber alae was not 
broken .down. as to particular 10- 
acre subdivisions. In view of the 
J udge’ S. conclusion that. there was 
a locatable. mineral on 40 acres, by 
| hindsight. the Forest, Service should 


~. have. detailed the evidence as-to.the © 
_ timber value as. ‘to. each particular 
10. -acre subdivision. ‘There is, how- 
ever, no specific. evidence submitted 


by ihe eontestee which would estab- 


lish. any estimated, value of the 
- mineral deposit within that acreage 
or any estimated: value of timber or. 


other nonmineral values of the land 


: | for that acreage. The | majority in : 
: argument, would accept the contest- 


ant’s attorney’: s post hoc contention 


~ of an inferred proportionate timber | 
: value of $11, 440 for the 40 acres. As 
the variable as to the value of tim- 


| ber are so great over a given. area, 
without. further information than 


that i in the record, I would not ace 


cept: such an nee The value 


if much timber has already been cut 
for the quarry, or it could possibly 
be more. 

Of more importance in this case, 
I see no basis in the evidence for 
ascribing any significant mineral 
value greater than that, as the ma- 
jority has done, to the deposit of 
— stone. within the quarry. The ma- 


jority and the Judge have concluded 
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.a@ uniformly, 
mented, white, pink. and brown to red. ~ 
colored, cross-bedded sandstone of. Per- 


that. the solid. colored stone ene 


the claims is a common variety 


within. the meaning of. the- Act 


of July 23,1955. To determine the se 


value of the mineral deposit, there- ; 
fore, no. value. can be given to that 
stone. An estimate of the value of 
the deposit must be based. solely 
upon mineral still locatable under 
the:mining laws. United.States.v. 
Lease, 6 IBLA 11, 79. I. D.: 379 
(1972); United States” v. Chas. 


Pfizer & 100., Ine., 6. I. D 331 2 
(1969),. reconsideration denied, 6 pes 
IBLA 514 (1972). | oats 


Assuming: ‘arguendo- ches ia: — 


variable colored stone 1s still locata--— 
ble under the. mining ‘laws, what 4 is | 
a reasonable.estimate of the quantity | 
of that stone and what is the value 
of that. quantity ?: These are difficult 
questions, of course, but the answer 
to these questions and to'the value | 
of the land for non-mineral purposes = 
must be given.in order.to-make a 
‘proper determination that the land 
Is chiefly valuable for | building ag 
_ stone. - ee 
| . The report obs an osatiinatiol of é 
the claims by the Forest Service’s 
mineral examiner, Robert -B. Wil- - 
son, was submitted as Contestant’s 
could be'significantly less than that. 


Exhibit 2. In this report, Wilson’ » 
described the geology of the. area, 


. and stated in part as follows:. 


“The Coconino sandstone: formation: ist 
medium-grained, -well-ce- 


mian Age, * * * Tt ranges from less than 
100 ft. to: more than 500 ft. in thickness 
and underlies the whole of the Coconino - 
plateau where ‘it crops out” ‘over wide 
areas in Mojave, 


Coconino, Yavapai, e 


oe ‘Navajo. and Gila Gauntics groin: as fas 
” east as Holbrook to as far west as Selig: 
. joan: a: * 
, - Most; if not all, of the: se oper- 
i ates Coconino sandstone quarries: are lo- 
' eated.in the. vicinity. of Ashfork, Arizona, 
- where a wide range of colors can be ob- 
tained and the. cost of quarrying and 
| pacepo seen is as low as any in the 
TidNiaory tones : 


BS, ¥ -  .® aR. . oe 


.. In general, the sandstone exposed’ on 


the. [subject]: claims is.a rather thiek-. 


bedded, medium to fine grained,. light 


~ brown to dark. red rock that has little 
' tendency to split along the bedding. H Ow- 


- ever, there. are a few zones of. Cross- 
| bedded rock in which. the individual beds 
- range from less than.one inch to: around 

15-inches in. thickness. These cross-bedded 


strata. contain. sharp bands. of contrast- 


; ing. colors that have @ strong tendency 
‘to cut across the bedding. The most pro- 
nounced coloring is found in Working No. 

, 8on the Arizona Picture Rock No. 2:claim 
| where. it produces. the effects. shown. in 


| - Photos Nos. 18 and 14 of Attachment, No. 


| 1e. It is this type of coloring that has led 
~, the claimant to-believe the rock is an un- 


= usual: variety. [Italics added.] 


“Tt is only the stone described in 


the italics deemed by the Judge and 
the majority to be an uncommon | 
7 variety: The report does not support 


- any inference, as: implied by the 
“majority, that such stone is within 


a 100 to 500 feet thickness of the - 
_ total Coconino sandstone formation — 
which covers a wide-area throughout 
Arizona. Tf it were so- extensive, it. 
would. be.in. such quantities that: it. 


| would have to be determined: a com- 
mon variety. Cf. United States. v. 


Brubaker, 9 IBLA 281, 80 LD. 261 


he (1973). Actually,.a fair reading of 


the quoted. portion of the mineral 


ne report indicates that there are only 
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a) few. zones es ae vad rock : 
in thicknesses from less than one — 
inch to around 15 inches in: thick-» 
ness. The Judge indicated there. 
- were some 100 tons of stone quarried 


and guillotined and placed on pal- 


lets ready for delivery. In the min- 


eral report of the Government’s 
witness, : it was stated that as of Sep- , 


tember 4. 1968, no more than 125 


cu. yds. of stone had ‘been removed. - 
from rock j in. place i in working no. 3, 
the quarry in question (Contestant’s 

Ex. 2, at 6). Nothing i in the record 
éstablishes how’ much more of the 
variegated colored stone can reason- 
ably be estimated to be. within the. 


40 acres. adjudged to be mineral i in. : 
| character. 


With regard to any ‘value of the 
stone, the. maj jority. relies on testi- | 
mony which is primarily conjec- 
tural in nature. None of this testi- 
mony establishes any. in-place value 
of the stone. It all relates to possible 


retail prices. rather than, quarry 


prices. The majority emphasizes 
testimony by Hal Butler concerning 
an advance to Lee Chartrand of $5,- 
000.. ‘Unfortunately the testimony 
concerning this. advance is somewhat 
confusing and unclear as to the ac-. 
tual terms of the transaction be- 


tween Butler and Chartrand. There. 
was no corroborative evidence by 


way of canceled check, copy of a 
contract, etc. It is not. clear from 
the testimony that the amount re- 
presented any sale price for 100 tons 
of stone at the quarry, as the major- 


ity implies. Indeed, Butler’s testi- 
mony is that 100: tons should be 
taken from the quarry immediately 


as ae =~ 


stone—not what he would pay 
Chartrand..In any. event, the sales 
-were not made, with Chartrand try- 


ing to place the blame for this upon - 


the Forest’ Service, as will be dis- 


cussed further, infra. Our further. 


sy _discussion as to market value of the 


stone establishes that. there is no 


probative. evidence which would 


| support a conclusion that the land 
_. is chiefly valuable for the stone. 


We turn now to the most critical 


question in this case, Le., whether the | 
~ stone 1s a common or uncommon 


| variety of building stone. I believe 


the J udge misstated the testimony 
_ of the Forest Service’s witness, Wil- 


son, in saying that he “knows of no 
other Coconino sandstone that has a 
comparable. coloration characteris- 
tic.” The entire testimony of Wilson 


| at eens | cclee as stone - in the 
Coconino sandstone formation, and 
although the’ witness had seen no . 


other quarry haying similar type of 
vertical- -patterned rock, he had ob- 
served similar rock exposed | between 
_ Heber and Long Valley. In addition 

to the testimony quoted by the 


- majority, see also other testimony at : 


Tr. 26-29, 138-89. 
Testimony of -contestees’ witness 


Gage Keith Fink indicates that — 
there are other stones, schist and. 


> quartz-types, used for the same pur- 
e 508-212—T3——9 ao 
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oe “that i ‘had it oe ae it. would 
bring approximately. $55 to $60 a | 
. ton quarried, f.0.b. quarried.” (Tr. | 
- 109.) There was no clarification as 7 
_ to these terms. It would appear that 
the $55 to $60 represented the price 
the buyer would pay him for the 


‘poses. as he stone trod note side ae 
which have varied color patterns 
(Tr. 95). He stated that although - oe 
the schist- -type stone is not limited 
quantity- wise, as a decorative stone 
it is limited to a mosaic-type Pate. 3 


tern (Tr. 96). He also testified : 


* * * Tam not aware of any. quarry be 
that produces exclusively multi-color 
flagstone. However, there are quarries ad = 
that occasionally get a swirl or two. in. ry 
them, not pronounced like this, but there 
are maybe two shades of color in a piece - cs 
of stone; this happens quite often. but. —- 
I'd say easily 95 percent of the flagstone. Sar 
quarried in Arizona is of a solid color, one. 
color, and usually used in the patio, or eut ie 
guillotined for your other type of veneer 


stone. (Tr. 98.)- 


Another witness of: contestees, = if 


John J. Blakeley, who is in the 


building materials and supply busi-. | 
ness in Phoenix. pettcusas cee the ae 
peamy of the stone (Tr. 102). oe 
~~ From. my review of .all- of ae oe 
Seidenes in the record it appears ee 
- that variegated coloration. in, pat- : 
tern effects in building stone gen- 
erally is not unusual by itself al- 
though the frequency of occurrence - — 
is less than the occurrence of solid) 
color building stone, at least, ofthe 
sandstone in the Coconino fore - 
tion. The summary of evidence. by -— 
the Judge failed to. include any of. _ 
_ the testimony concerning building 
stone generally but was limited. ton 
the Coconino sandstone. This is 
apparent also from. his summation ’ 
of the evidence ee the ae 
market for the material. pe 
‘The Judge and the maj jority. give ee 
lip service to the test in United .— 


States Ve. Minerals Development 


* aes 75. LD. 17 (968), 
_ that “where. a ‘deposit of stone is 


~ aged for the same purposes as other 
- mnaterials of common occurrence, 


the property deemed to make the 


oe deposit havea “distinct and special 
~ value” must command. for the stone’ 


Ae significantly higher price in the 
market: place. than thes common va- 


16 rieties of stone.? 


Ha | do not, ee the contestees met 


Ec - their burden. of proof to. establish 
that the stone has a unique property 
_, which gives it. a. distinct and: spe-_ 


: cial value. I disagree with the find- 


— ings that the preponderance of the 
| _ evidence « established that the varie- 
gated coloration gave the stone a 


aa distinct and. special value. as re~— 
| and others sold from $35 a ton to 


a 4 flected i in: the market price. | 





| ~‘sDietum in. MeOlar ty: a Seer ‘etary of Inte- 


| ior, 408 F.2d 907, 909 (9th Cir, 1969), states 


that the market criteria outlined in the U.S, 


Mineral Development test “* * * cannot be 
the exclusive way of proving that a deposit _ 


| ‘has a distinct and. ‘Special. economic . value 


attributable to. the unique property of the 
a deposit. ” The court then suggests.that special 


and unique: properties of the stone may give 


-.. ft an economic value not. measurable by the— 
~ retail market price.. For example, a unique 


- property may reduce the costs or overhead 


which would result in an increase of profit 


for the producer even though the market 


a price of the stone would be no higher than © 


| the other: varieties of building stone. Since 


er tha Court's decision in: McClarty,.. however, 
~~ this Department has adhered to the view in 


the. U.S. Minerat Development case that the 


£4 _market place price is the significant factor in 
determining. whether the unique property im-~- 
parts a. “distinct and special value” to the - 


. Geposit. where the material is. sola for the 
game uses ag common varieties: of the min- 
eral, The Atchison, Topeka & Santa Fe Rait- 


> way. Company. v. Cox, United States v. Com, 4 


IBLA 279 (1972) ; United States v. Thomas, 


4 TBLA 209, 78 LD. 5 (1971) ; United States 


'. ¥, Rogers, A-31049 (March 8, 1970); United 


‘States v. Chas. Pfizer é Co., Inc., 76 LD. 381, 
$46. (1969). In- any event, there. 48: no showing 
. here that there would be any economic. advan- 


... tage in the McOlarty sense due to” the Bhseice 
_ proper ed of. the stone. . : 
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ck is. dificult’ to’ actors what | 


weight the J udge | gave to the testi- 
mony, of the witnesses ‘in’ this: Case. = 


and to other evidence presented as 

he only summarized the evidence 

and stated his conclusions: As in- | 

dicated, he made no analysis of the 

evidence or offered any reasons for | 

his conclusions. | r 
_ The majority finds that there was 


a “considerable amount - of. -eV1= 


dence” to support the J udge’ s find- " 
ing that: the stone in issue com- 


manded a higher price in the market 


place. Let us consider this évidence. 

Fink testified that at retail out- 
lets. in. ‘Phoenix building stone of. 
types that included jasper, onyx, 
quartz, sandstone, epidote, schist 


$200 a ton for a “real good rose 


| quartz or some with a lot of py- 
rites” (Tr. 90). ‘One load of stone 


from contestees’ quarry was sold in 
his yard with: one large stone sell- 


ing for $75, and a premium price 


for “all of it” (Tr. 92). There were _ 
no receipts to corrobate this. As — 


to the rock displayed at the hear- 
ing, he thought it would command _ 
a price of $50 (Tr. 93). Although 

he has been out of the business for 


a year and half, he stated that flag- | 
stone | had been selling for two 


cents a ‘pound, but the type of stone 


shown at the hearing could get five 
and six cents (Tr. 99). On a, ton 


7 basis this would be a difference be- 


tween $40 and $100 to $120 a ton. 

Blakeley, through his “lumber 
connections in the Bay. area,” met 
the sales manager for one of the lar- 


gest manufacturers of power poles 
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“in the Bay’ area, who ‘has ¢ an as. 
est in a stone yard. He wanted an 


exclusive setup to handle the stone 
in his area (Tr. tol). Blakely’s 
contact told him that regular Coco- 
nino flagstone was bringing retail 


around $80 a ton in the Bay area, 
or four cents 4 pound, and that he 
could ° sell this stone, by selecting 


and grading it, at a premium of two 


to three cents a pound over this 
(Tr. 102). Although Blakely said _ 
he had customers for the stone, he 
‘had no idea how much stone could 


_be sold. He stated: 


A good many projects have been. com- 
pleted in the last two years’ time here | 


and. those buildings are built. once,, ‘never 
again. So, whatever comes up in the fu- 


ture, in other words, Ihave no way. Of: 
- looking into that with my crystal ball, 
but it has a terrific potential. (Tr. 108.) | 
I have already mentioned the ; 
~ testimony of another witness of 
contestees, Lee Butler, whose busi- 
ness is lumber. He showed. samples | 


of stone from the quarry to other 


lumber dealers and his thwarted — 
sales of stone were to such: dealers. 


(Tr. 109). 


In contrast to the optimistic eee 
ments as to what the stone might 
bring in the retail market place, 
- actual sales receipts submitted at the 

hearing show a different: picture. | 
Although there is little foundation 
evidence to support them, the re- | 
‘ceipts or Invoices are: compiled to- 


gether as Exhibit K. Although the 


J udge stated there were ten in-' 


voices totaling $286.72, one is ac- 


tually ‘a duplicate billing statement. 
of the samé invoice (No. 6816) for 


L 10-28-6114, oes 
at $45 per ton._2_ $67. 50 Rta 


2. 445-692 ton picture, rock: . re 
oe | flagstone arises 100, 00. hye 
3. 6-21-69 116 sq. ft. flagstone_— . 
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. $4. 72, ineladiis 2 2 cents tas. With: = : 
the. one. duplication | subtracted, our ©. . 
total of the receipts is $262 without: ve 
sales tax, or $264.23 with the tax — 
added. This still leaves a minor dis- on 
crepancy with the Judge’s computa- ae 
tion, which apparently was in error. 
The dates of these items, descrip-. i 
tion, and price (with tax stated 


when given on pecept): are a8 
follows : . 


building ‘sone: | 


| 24 sq. ft. of hearth coe 





“120.00 


stone at eer 
less a 30% scot —36. eee e 











. 1.00 = : 





Ce ee ch ee i - 06 oe 
7 2.06. - 
4, 7-14-65—2 rocks at 1.25_____. 2.50 
WAR he ws 08. : 
| 2.58 
5. no. date—King-Fernis Sapply rn 
| Company, 1 ‘piece 
7 flagstone 2 
| 6. 8-10-69—20 Ibs. picture flag 
: stone rubble at =: 
_ 0.5 Es ego rete | , 
1 pair matched 
_pieces split. flags = 
stone (Picture: i . 
flag) ---------=- 10.00 © 
1A te a 4g 
| 11, 44 
7. 3-l-67—20 sq. ft. mantle rock ee es 
-, at 125.2 25.00 | 
ms , , . we 





75. 


430 
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. - 8. 9-10-68—(same sopiientes bill- 


_ ing), King-Ferris . 
' Supply Company, 
Invoice No. 6816, 
2 18 x 36 sand- | 








_. Stone mae 
124x247 
, oat @ . 
tinct -* 
| oe agee: Lt at 1.50_ $24. 00 
tas ones See te ee . te 
9 9. 4 sq. ff. sandstone 
—oe a at 1.50_-.__-_- _--. 6.00. 
FE ieee i dk cee . 18 
$6. 18. 


The prices in the items listed ap- 
| parently are the retail prices, not 
the price at the quarry. Except pos- 


-sibly for item 5, one piece of flag- 


‘stone for $7.50, and item 6 one pair 


of matched pieces of split flagstone 


ae: 


| (picture flag) for $10, none of the 
other items reflect prices higher 
- ‘than the price of ordinary stone 


used for the same purposes. It.is 


difficult, however, to evaluate the 
sales of the pieces of stone where a 
weight i is not given since the usual 


comparison is on a per pound or 
per ton basis. This is true also with 
respect to the three other sales of 


f ‘single (or paired) stones noted by 
the Judge at $15, $30, and $75, 
‘which -were not corroborated by 

- gales receipts. Those for which there 
were sales receipts (evidently the 
= “game type of picture stone) sold for 

~ much lower prices than the three 
gales: which were not SO Coreen 
8 rated. 


Itis evident that the primary use 


} - ‘for which the material is expected 
4 to be sold is for traditional con- 
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struction purposes for which com-.— 
mon varieties of building stone can 


be used such as inside and outside 


veneering of homes and other build-— 
ings, landscaping, fireplace and_ 
patio construction. Contestees also 


urge that.the stone can be used for — 


- floor and wall tile, for art pieces 
which can be mounted and dis- 
played like pictures, and orna-. 


mental objects such as lamp posts ; 
and bases. Except for the art pieces, 
the record. does not establish that. _ 
these other alleged uses are uses for | 


which other common varieties of 
stone could not be put. For example, 


although a pleasing color of stone 


would be a factor in choosing stone 
to make a lamp or other decorative 


object, such an attribute may. be 
found in common varieties of stone. 


The inherent value of the object 
would be due to the labor and skill 


In making the object rather than 
_ the inherent value of the raw mate- 
rial itself unless a higher price 
could be obtained for the raw. mate- 
rial. As stated in MeClarty v. See- 
retary of Interior, supra, at 909, the 

mineral deposit must have the 


unique property and not “the fab- — 


-Yicated or marketed aa of the 
“deposit.” - 


~The evidence a as to sales of stone 
for art pieces is not convincing. The . 
highest alleged value received for 
an individual piece (or pair 


achieved by splitting the stone) was. 


stated by Blakeley to be $75. There 
is no other information concerning. 
that stone. That price is signifi- 
cantly different from the $3() for the - 
split stone shown on exhibit D (Tr. 


ferent from the $15 recelved. for a 


somewhat similar stone in size and 


coloration shown on exhibit © (Tr. 


-- 67-68). There is more difference in 


the. prices received for these stones 
than for the alleged difference in 
the estimated prices that can be re- 
ceived for the stone as compared 
with ordinary flagstone as stated by 
contestees’ witnesses. At most, these 
sales show that the price may de- 
pend greatly upon the buyer’s in- 
clination, and the fact that it 1s a 


negotiated price. There is certainly | 
no evidence to. support any finding 
7 that the stone can. be marketed prof- — 


itably for art pieces, and these few 
isolated sales are not sufficient to 


_ establish a unique use to satisfy the 
“distinct and. special value” test. 


- United States v. California Soyland 
| Products, Ine., 5 TBLA 17 9, 198 
(197 2). a 


In analyzing the evi tanne as “to 


the sale of the material for building 
and decorative work, I find there is 
a distinction between the testimony 


of contestees’ witnesses as to any 


actual sales of the material and the 
possible value of the material in the 


market place. Testimony as to what. 


market conditions might be, in con- 
trast with evidence of | what sales 
have been made, is simply opinion 
- evidence. 

Even if we soncden all. of fie 
witnesses for contestees as experts 
regarding stone, although three of 


them testified they were primarily 
in the lumber business, rather than 


the ‘stone business, there is little 


probative evidence to support their — 
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‘opinions that, ine stone as a dis- 
tinct and special valuei in thé market. 


place, and that it can be marketed 


profitably. The price Fink esti-. - 


mated could be received for the - 
stone as flagstone was in the middle. 
range for building stone. Although. 


he was optimistic about. the “ter- — 


rific” market potential, he could not - : 


state what the. present or future. 
market could be. Any opinion by —- 
Blakeley as to a market in the Cali- . 
fornia Bay area is based upon hear- — 
say, what one of his lumber contacts ~ 
in California told him the price for at 
the stone should be in that area in — 
comparison with the price for ordi- — 
nary Coconino sandstone being sold. 
there. He agreed the price custom- — 
ers are willing to pay for the stone — 
to a great extent is dependent upon. - 
which type of rock they prefer (Tr. 
104). The essence of his testimony . 
_ is because he and some of his lumber 
contacts liked the stone it should _ 
command a higher price than ordi- 
nary stone. Is such testimony | a suffi-. : 
cient basis for a conclusion that the 
stone has a distinct and special value * 
because it can be sold at a distine-_ : 


tively higher price than ordinary a 
sandstone? I think not. * 
I realize the difficulties of proof - 


in establishing a “distinct and spe- ” 
cial value” of stone where. the spe- 


cial property allegedly giving’ it - 
that value is a variegated coloration . 


and the vagaries of the market place - 


are dependent upon the aesthetic :: 
tastes of the potential buyers and, 


undoubtedly, upon the marketing . 


skills of the sellers in large part. 


For this reason, where the. facts of. 


ee 
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al sales: oaneicl: ‘by nee 
| . documentary proof reflect an en-— 


_ tirely different picture from that 
based upon mere opinion alone, the 


os opinion testimony cannot be given = 
. the same weight as where the opin- 
jon testimony is corroborated. The 
_. ‘actual sales prices shown in the evi- 
~~ dence, with the exceptions noted 
© previously, were no higher and pos- 
- sibly less than the market place 
. : price for common varieties of stone. - 
_.. The evidence also supports an in- 
oS “ference that the. variegated colora- 
__ tion pattern might be a negative 
-. factor in marketing as well as a plus 
_ factor due to the difficulties in 
_ achieving uniformity of patterning 


(Tr. 105-107). This would be true 


-. where.a large volume of stone would - 


i be desired rather than one or two 


- pieces. | 
~ In short, I have med: all of 
'. the eee in the record and must 
i “reach. a different conclusion from 
“that-reached by the Judge and the 


. . Inajority'as to the “distinct and spe- 


- cial value” of the stone and the mar- 


ketability at a profit, The docu- 


‘mented facts as to market prices and 
~ conditions support the opinion tes-_ 
 timony of the Government’s mineral 
: examiner that the stone does not 
have a unique property giving it a 
distinct and special value, but do. 


, “not support. the conflicting opinion 


oil testimony | of contestees” witnesses. 
_ Some ‘of the price estimations of | 
- ‘contestees’ witnesses are not of a 
price which is ‘significantly higher 
than that’ ‘for which common varie- 
ties of stone can be sold. Other esti- 


7 eae s are e merely optimistic spec- 
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“ilaticne oe a. . possible. potential : 
market and. possible prices. Since a 


‘speculative market is not sufficient 
to establish marketability as indi- — 
cated in Barrows v. Hichel, 447 F.2d 
80, 88 (9th Cir. 1971); see also 


United States v. Stewart, 5 TIBLA 


389, 79 LD. 27 (1972); a fortiori, a 


finding as to a distinct and special 


value roust rest on more than mere 


con) jecture and speculation. i 
Therefore, there is no basis for 


finding that the stone deposit within 


the W% SW, NEY, of Section 3 | | 


is an uncommon variety, and I 
would reverse the Judge on this 


point, or require.a further hearing 


before deciding the issue finally. 
I also disagree with the Judge’s _ 


and the majority’s finding that a 
prudent man could expect to market 


the stone at a profit. In addition to 
, establishing that there is a. market, 


this .requires an analysis of the — 


claimant’s. expected monetary re- 
turns with his expected costs. 
Adams v. United States, 318 F.2d - 
861 (9th Cir. 1963). The evidence in 


this regard i is not persuasive. All of 
concerning — 
prices did not reflect the actual 
money to be received at the quarry. 
There is little. information on this. 


This might vary depending on whe- 


ther the claimant or his purchaser 


were to pay the transportation costs, — 
_ the cost of loading and unloading. _ 
Fink testified ‘that he figured the 
price of quarried stone at $15, with 
his truck hauling it, and the « quarry- 
“men loading the truck (Tr. 94, 100). 
His hauling costs were $6 a on into 
the Phoenix a area (Tr. 94). Tei is not | 


retail 


| : | i aa | how tis ‘cost | is 5 broken | 
: down, 4.€., 1£:1t includes labor as well. 
as. pasoline: and maintenance. costs 


_of the trucks and any. capital amor- 


| tization for the cost of the trucks. 


Fink also testified that it might be 
- necessary in quarrying flagstone to 


- quarry 400 to 500 tons to obtain 100 _ 


tons of 1 inch thick stone (Tr..98). 
There is. little probative evidence 
which would support a conclusion 


that the stone from the claims can 


be marketed at a profit. 7 
Contestees contend that they were 


prevented from establishing proof 
of the marketability of the stone be- 


cause the Forest Service prevented 


them from doing so. The record 
shows a letter from Forest Service 


personnel to Lee Chartrand advis- 
ing him that there was no locatable 


mineral on the claims and that he 


should not remove it (Ex. L). 

Chartrand testified that. the access 
road to his claims was blocked and 
this prevented him from getting to 


the claims (Tr. 111-113). Witnesses _ 
of the Forest Service denied block-. 


ing the road but stated that a timber 
_purchaser may have done so under 


the terms of his timber sale contract — 
which contracts generally provide 
for closing roads built for timber. 
sales after the timber is removed. 
Although. Chartrand was offered a 


special permit to remove the ma- 
7 terial pending this contest with the 
- money to be. placed in escrow de- 


_ pending upon the outcome (Ex. 6), : 
he refused to do so. The notice or 


warning by the Forest Service that 
the stone is a. common variety does 
not. relieve the claimants of the bur- 
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den of showing that the stone: can be 
‘matketed ata profit. Of. Barrows v. 


Hickel, supra, at 84, citing an earlier — - 


decision in the same case, United 
States v. Barrows, 404 F.2d 749, TBR: 
(9th Cir. 1968), cert. den., 394. US. oF 
974 (1969), which held. that a court. ee 
injunction preventing removal. ‘of 
: material from a claim could not be 
permitted to prejudice the Govern- — 
ment’s asserted rights to a mining tea 
claim. | ae 


it appears that the J apa and the, . 


majority of ‘this Board have been © _ 


swayed in their conclusion in part, _ 
although not. expressly articulated, 


by this alleged thwarting: of ths 
sale of the 100 tons of stone under — 


the alleged. arrangement with But- 
ler. Lee Chartrand refused to-go. 

into any type of arrangement with — 
the Forest Service to permit him to ~ 
remove the stone with.the money to 


be placed in escrow, stating that this © 7 


would be an admission that the — 


stone is not locatable. Where.there  ~ 
is & controversy as to whether a 
stone deposit i is of a common Or ad: 


uncommon variety, we. would not - 


consider a claimant who enters into — 

such a contractual. arrangement =. 
with the Forest Service pending res- 
olution of a contest as admitting’ — 
that the stone is a common variety. _ 
Such an arrangement would be ad- ~~ 
vantageous because the claimant. _ 
could extract and sell the. stone. . 
about which there 3 1s & controversy’ se 
and by his sales have evidence as to 
the value of the stone on-the mar-. 


ket: place. In view of the difficulties us 2 


of proof inherent in. a determina- ! 
Hoa. as to. “distinct and. Special ae 
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an value” sighs an arrangement. might 
well: afford a claimant an. opportu- 
Bae nity to establish clear proof of value . 
’ in the market place. If the varie- 
-. gated coloring of this stone is so. 
‘aba highly desirable that it can actually 7 
-. capture a higher price in the market 
-. place, I believe a further hearing in 
 \ this case would be useful to afford 
) the claimant the further opportu- 
. nity. of making an arrangement 
.. with the Forest Service to remove 
-. the stone and market it to establish 
the “distinet and special value.” A 
_ further hearing would also afford 
_. the parties the opportunity to sup- 
ply the deficiencies in the proof. con-. 


- cerning profitability. of the opera- 


es tions, and concerning whether the 


land is chiefly valuable for the 
” - building stone. 


~. IT cannot, however, on the basis of | 
- the present’ record sustain the 
cae Judge’ S findings on these matters, 


nor can I conclude that the claimant 


has met his burden of proof by es- 
ove tablishing- a preponderance of evi- 
- dence on the crucial issues in this 

case. The credibility of the wit-. 


 Tesses? testimony and the weight to 
be given. to that’ testimony in this 


case is not fully. dependent upon 
. , their demeanor. Furthermore, re- 
view by federal sdusinistrative ag- 
-encies of their J udges’ 
Set examiners) decisions. is not the. 
game as federal appellate court re- 

view of lower court findings, and. 
= the: administrative agency may 


(hearing 


weigh all of the evidence to make 


its decision and reverse a Judge’s 
wget findings on the evidence even where 
£ credibility . and demeanor of wit-— 
-. Nessés are involved. FCC. v. Allen- , 


‘wards, 9 


omnd Broadcasting Con, 849 U. S. ; 
858, 864 (1955). | 
I would not defer to the I ude’ ce 8 


findings i in this case where there is 


so little basis to support them and — 
where there is an absence of findings 
and reasons on some of the material. | 
issues of the case. Furthermore, I 


cannot concur in the maj jority’ s find- 
Ings for the same reason. 


This Department has recognized 
Imany times that the sale of minor 


quantities of material at a profit 


does not demonstrate the existence. 


of a market: for the material which 


would induce a man of ordinary 
prudence to expend his means inan 
effort to develop a valuable mine on 

the claim. United States v.. Hd- 
“IBLA 197— oe and | 


cases cited therein. 
‘In this case not only is the evi- 


dence lacking that the few sales — 


were made at a profit, but the actual 


sales did not establish that the stone - 


commanded a higher price in the 


market place as required to estab- 
lish that it is an uncommon variety __ 
ot stone. I would not rest a determi- — 
nation thatthe stone in this case has 

a distinct and special value and is 
marketable at a profit merely upon | 
conjectural and speculative opin- 
ious, contradicted by other opinion — 
and by specific proof of sales. I 


would require the claimants in order 


to meet their burden of proof in this 
case where value is dependent upon — 
‘aesthetic tastes and not upon any 
‘firm marketplace standards to show | 
“more definite evidence of. actual 
‘market transactions which would 
corroborate the opinions expressed 
that it could be sold for higher 


‘ 180 1.0. a8 


os 408) oo 


: prices a common varieties” OL 
stone and to show. more evidence as. 


to profitability. In the absence of 


such proof, I would conclude the 
claimants have not established their 
- preponderance of evidence 1 in a Case 


of this type. 


Therefore, | i would reverse the : 


 Judge’s decision as to the 40: acres 


for the reason the claimants have — 


not met their burden of proof. Al- 


ternatively, in view of the ambigui-_ 
ties in the proof as to other. issues 


and the claimant’s alleged inability 


- to-consummate a sale of the stone 
__ because of the blocking of the road 
and Forest Service warnings, I 


would remand the case for a further 


_ hearing on all of the material issues 
which must be resolved before a 
final determination that. any. of oe 


claims 1 is valid. 
JOAN B. Tompson, Member. 
I concur: 


. Marriw Rrrvo, ember, | 


‘Mr. Frishberg, dissenting in part: 


I concur in-that part of the ma- 7 
_ jority and dissenting opinions af- | 
including ~ 


firming Judge. Luoma’s decision 


holding Picture Rock Claims Nos. 1 


through 7, Arizona Picture Rock 


Claims 1, 3 and 4, and portions of 
Arizona Picture Rock Claims 2 and 


5 null and void. I also agree with the 
majority’s conclusions that the 


building stone found in that 40_ 
_ acres possesses a property giving it. 
a distinct and special value and, 
7 ee is locatable. 30 U.S.C. § 611 


UNITED STATES 2 v, ‘LER. CHARTRAND ET AL, 
June. 25, (1973 . 


(1970). ibeevers I dissent from ie: s, 2 


-majority’s affirmation of the holding... : 
below that 40 acres within Arizona — 
Picture Rock Nos. 2 and.5. contain a. Bie 
discovery of a valuable mineral ‘ 


dep osit. 


ae © share the dicotetucton of Mrs. . ae 
Thompson and Mr. Ritvo. with the: “ 

majority’s treatment of the failure — ‘ 

of the Judge to find that the land is © 


chiefly valuable for building stone. — | 


As pointed out in the dissent, such a > - 
conclusion is required by 30.U.S.C. - 
Contestant alleged’ 


$161 (1970). e 
a the land is not chiefly valuable | - 


fer building stone. Accordingly, 
once the Judge held that the build-° - 
ing stone on 40 acres was locatable  ~ 
and that such stone could be mar-) — 
keted at a profit, he was required to.” 
find that the land was chiefly valu-) 
_ able therefor before concluding t that. 
a discovery existed: He did not do ~ 
so, nor does the record support such on 


a conclusion. a6 
Accordingly, I would reverse. e the a 


_ decision below as to the 40 acres in © 
question and: remand for further _ 
_ hearing, directing that the parties  - 

_ be ordered to present detailed evi- 
dence on 1) the highest value of the 
40 acres involved for other purposes, ~ 
necessarily —- 
limited to the. value of the timber’. 
‘thereon, and 2) the value of the - 


but . not 


locatable. building stone thereon. In 
order to determine the latter, it is 


necessary to ascertain the amountof .. 
such stone on the claims, the cost of. . . 
its extraction, removal and sale,and -'— 
its selling price. While thereis.evi- — 
dence as to the selling. price of the — : 
stone, there 1 1s little 1 in the record, ae Bas 


o. 436° 
- aa out by Mrs. SThampagn, as 


- to: its” total amount or as-to the: cost: 


“0h marketing it. - 


<> Tam. aware of ae hardahip: im- 
ee “posed: by a remand. (Hearings and: 
appeals cost time and money. More-. 
over, their lack of finality is highly 
frustrating. Nevertheless, before 


- the Secretary may divest.the Gov- 


ernment of its land, he must satisfy 
himself that all statutory standards 


7 ~ are: met. So too, therefore, must this 
' Board and the. Administrative Law 


Judge: That the contestee prepon- | 


a derates or is.more persuasive: than 


. the. contestant does not necessarily: 


mean that. all statutory require- 


> ments are met. Were this a proceed-: 
ing wherein only the contestee ap-. 
- peared; he would still be required. 
to present. evidence sufficient to. sat- 
oy isfy, tho pertinent statute before a, 


fs 50, nor has. he. been required. to do 
—. soin this case. : 


oo Seri moms Chairman. 


"PREMIUM coaL, COMPANY 


La a BMA 148 


ireay. of ‘Mines appealing an initial 

decision issued-on February 7, 1973, to) - 
the limited extent that it. vacated. a 
Notice of Violation of 80 CFR 75.400. 
: “alleged i in a section 109(a) proceeding. 
' wnder the Federal Coal Mine Health. 
and Safety Act of 1969. (Docket No. 


me below DENV 73-24-P.) 


“DECISIONS OF THE ‘DEPARTMENT. OF THE “INTERIOR 


“Decided I une 29, 1V73 


© [80 LD. o- 


~ Decision Modified. - 


Federal Coal Mine Health: and: Sato < 


Act of 1969: Hearings: Decisions” 


A Notice of Violation of 30 CFR 75. 400 
will be upheld where the unrefuted tes~ 


 timony of the Bureau of Mines Inspec-. 


tor shows an accumulation of float coal 
dust 1 ina belt conveyor ene: 


APPEARANCES: William ‘H. Wood- 


land, Esquire, in behalf of appellant, 
‘US. Bureau of Mines. | 


OPINION BY THE BOARD 


INTERIOR. BOARD OF MINE 
OPERATI ONS APPEALS © | 


| Procedural and F actual Back 
| arene, 7 


On April . 1, 197 1, ‘Bara of 


. Mines Inspector Jensen L. Bishop 
- conducted a spot inspection of 
Premium .-Coal Company’s (Pre- 


mium) Soldier Canyon Mine pur- 
suant to the Federal Coal Mine 


a Health and Safety Act. of 1969 


(hereinafter the Act). 1 The inspec-. 
tor issued Notice of Violation No. 1 


JLB after discovering float coal. 
dust deposited on the top of rock- 


dusted: surfaces at. the No. 3 ‘belt: 


conveyor drive. The. Notice con- — 


tained the following: 


- Dangerous amounts of float ina “dust | 


‘were present around No. 8 belt conveyor 


drive and for a distance of approxi- 


‘mately 100 feet along the belt conveyor 


entry. 


IPL, 91-178, 83 Stat. 742-804, 30 Us.c. 


388 801-960 (1970). 


A a ae on. » the merits was held 


on December : 12,, 1972, and. a deci- 


sion : was : asetiad: on. ‘February. ae 
(1978; which involved. the subject, 
Notice of Violation, as well as: nu- 


_ merous others. With respect to this 


N otice the Decision states at page 
ae | 


condition was abated and the accumula- 


tions of float coal dust were: rendered iti- 
ert by the application of additional rock 
dust. Presumably, .the accumulations. of. 


float coal dust were not such as to war- 
rant a clean-up. operation. 

Accordingly, I conclude that there \ was 
not a violation of: 380 CFR 75.400. The 
notice of violation is vacated. 


~ Counsel: for the. Bureau of Mines 


filed a Notice of Appeal with the 
: Board on February. 98, 1978. The 
‘Bur eau’ 'S brick | was timely filed. 


Ls SSUE Presented on Appeal 


Was the Notice of Violation of 30. 
OBE (Oe peOperly NACA OT oa 


Discussion of the Tesue 


The. Board believes that the De- 
cision. -misconstrues. the- require- 


iments of 30: ‘CEFR 75.400 to the ex= - 


tent that it: jays decisional emphasis 
upon. the method of “abatement” of 
the condition rather than on ‘the 
facts associated with the condition 


itself. The primary issue for deter- 
mination is whether an accumula-— 


tion of coal. dust or: float coal dust 


had been permitted in an active 


1, 230 CFR: 15:400 eontaine the: geendasa: ‘@x= 
pressed in. section 304(2). of the Act, which is: 


set out infra. 


3 Premium Coal Company, ‘appellee in this 


case, has not participated in the appeal. 


* * * He [the inspector] stated that the | 


PREMIUM, coAL’ COMPANY 
| Tune 29, 1978 | 


come i ne poate * Section . 
75.400 of Part 30 CFR, which per- 


tains to.this- pos « contains the fol- ae 


lowing standard: . ae 
“Coal dust, including float’ endl dist ‘de ‘: 


posited, on .rock-dusted surfaces, loose 


. plied. > 


belt conveyor : 


**#* an excessive amount of float eal” ee 


dust deposited on top of the: rock-dusted : 


surface, * * &- 


[It] -was: quits tenes at ‘the pelt em 


_ veyor: drive. a eee 


[1Jt. got. a little ehter for a. ‘istenee : 


of 100 feet. { Tr, 12. ae 


He surmised that es conveyor * belé; ig 2 


— coal, and other. combustible. ‘materials, fo 
shall be cleaned’ up and. not be. permitted . ae 
to accumulate m active workings, or. on 

‘electric equipment therein, (Ttaltes SUB: a 


| The inspector obeceved: the. fol: : . 
one conditions near ‘the N Ow a . 


itself, was the.source of the float .. : 


coal: dust, and he: differentiated the -. 
float, coal. dust. from the underlying i 
rock dust. by “tracing through the — 
accumulation” and observing the 


lighter color beneath. (Tr. 13). He | 


~ stated that visual observation by an, © 
inspector -is. the only available ~ 


method to determine the presence. : te 


of float coal dust, unless the accu- * 
mulation is. deep enough. to. permit Ye 


sampling and testing. (Tr. 18.) Phe, 


_inspector’s testimony was unrefuted sc 


by Premium. 


The. Board, concludes Le ‘thé a 


foregoing that the Bureau proved “a 
bya preponderance of the-evidence: _ 


that .a mupration of 30. CFE ( 0. 400 a 


had occurred. ; 


- Section 109(a) (1). of the ie re" - 


quires - that in. determining | the 
amount’ of ‘the appropriate: civil oe 


a ae the Secretary of the Inte- 


- vior shall consider six criteria. In 


so doing, as delegate of the Secre- 


_ tary, we make the following find- 


a ings of fact: (1) Premium Coal 


_. Company does not have a signifi- 
~~ cant history of prior violations of 
_. the Act (Decision, hereinafter Dec. 

5); (2) a penalty of $50 is appro- 


wt priate with regard to the size of the 


-_- business of the operator (Dec. 6) ; 
_. (8) the record is inadequate to de- 
termine whether the operator was 
- negligent in permitting the accu- 
—. mulation to occur, and, therefore, 
he is deemed not to have been so 


| (Dee: 17); (4) the imposition of a 


a $50 penalty will have no negative 
_. effect on the operator’s ability to 


continue in business (Dec. 6, Re- 
_ spondent’s Exhibit B) ; (5) the vio- 


- Jation is moderately grave, because 


the accumulations of coal dust were 


near to a source of ignition, and the 
. mine was not equipped with deluge 
water sprays; however, there was 
-. no methane gas present (Tr. 14); 
(6) the operator complied with the 

-. Notice of Violation by abating the 


. conditions rapidly and in good 
faith. (Tr. 8.) 
-. Because the Board’s findings and 
- conclusions above are dispositive of 


this case, we need not reach other 


issues raised, by the Bureau in its 

a oe. : | 
ORDER 

= “WHEREFORE, pursuant to the 

. authority delegated to the Board 

_ by the Secretary of the Interior (48 


- -OFR 4.1(4)), IT IS HEREBY 
~. ORDERED that the decision issued 


February 7, 1973, IS MODIFIED 


"DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


| “£80 LD. 


to the extent that N tice oF fae : 
tion No.1 JLBIS REINSTATED, | 
and that Premium Coal Company © 


IS ASSESSED $50 to be paid 30 ~ 
days from the date of this decision. 


C. E. Rogurs, Jz., Chairman _ 
Dav ree Menken: | 
SPRING BRANCH COAL COMPANY 


QIBMA 154 = 
Decided Jue 29, 1978 


Appeal by Spring Branch Coal Com- | 


pany from a decision by Administra- 


tive Law Judge William Fauver (PIKE | 


72~86-P), dated February 1, 1973, — 
assessing a civil monetary. penalty of 
$3,000 for five violations of the Federal __ 
Coal Mine Health and oy Act of 
1969, 


Affirmed. 


Federal Coal Mine Health aia Safety 
Act of 1969: Hearings: Generally : 


A penalty proceeding before an Admin- . 


istrative Law Judge is a de novo proceed- . | 
.ing in which the amount of a penalty 
assessed is determined on the basis of 


the evidence presented without regard 
to any assessment proposed by the Assess- ; 


' ment’ Officer. 


Federal Coal Mine . Health and Sateiy 
Act of 1969: Penalties: Amounts nk 


It is not merely the fact that an alleged 
‘violation is cited as a part of an imminent 


danger order of withdrawal, but the de- 
gree of danger created by the violation 
either standing alone or in combination 
with other cited violations which is deter- 
minative of the. statutory criterion of 
gravity.. See . - 


Federal Coal Mine Health and Safety 
Act: of 1969: Appeals: ; Generally | 


- ‘The Board will not disturb a finding of an - 
Administrative Law Judge in the absence. 
of a showing that the evidence compels _ 


a different i nding. 


APPEARANCES: J ‘tala W. Tustice, 
for appellant, Spring Branch Coal 
Company; Robert W. Long, Associate | 
Solicitor, J. Philip Smith, Assistant. 


Solicitor, John H. O'Donnell, Trial 
, Attorney, for appellee, US. Bureau . 


| Mines, 


OPINION BY THE BOARD - 


"INTERIOR BOARD OF MINE 


OPERATI ONS APPEALS 


Factual and Piocederal 
Back ground 


| On February 18, 197 1, an inspec- 
tion. was conducted of Mine No. 9° 


- SPRING BRANCH COAL COMPANY. 
me a June 29, 1978 | 


‘minent danger” 


operated. by cere Branch Coal 


Company (Spring Branch). ae a. 
resulted in the issuance of an “im- - — 
order of with: | 


drawal pursuant to section 104.(a,). 


of the Federal. Coal Mine Health | 
and Safety Act of 1969 (the Act)? -_ 
The Bureau of Mines (Bureau) filed. _ 


a petition for assessment of civil 
penalties pursuant to section 100 A 


(i) of Title 30, Code of Federal a 
| Regulations on. November 9, 1971, - 


for. six alleged violations. of man- 


datory safety standards. involving = __ 
five different sections of the Act, 
described in the aforesaid - with- 
drawal order. A hearing was held » — 
on August 16, 1972, and on Febru-' _ 
ary 1, 1978, the Administrative Law 

Judge (J udge): issued a decision 
vacating an alleged violation of sec- 


tion 304(d) and assessing. | the ha | 
lowing pee | : 


| Order No. 1 EJH, February 18, 1971 _ 





Section. held _ pie 


. Assessment 





Subparagraph~ __to_be  $ubject Matter | 
tee ‘Violated : a, 
iise2e eee B08) Las Ventilation standard for Crosscut_ | $300 — . 
| eee nme 308 (b)-------+ Ventilation standard for Working © : ~ 800° 
; - ‘Faces. ; pow eS 2 ae we ; ¢ A 
SOR a ae 302(a)... enn ees Roof . er ee eee ee? | 1, 000 
Se Be Accumulation of Coal Dust_._.-. 1, 000 
a cate ran 805(k)-------- + Tnsulation. and Support of. Power MBS. Ge 400 
~ . Wires. cy et 3 eae 
PP OUAls 223 oe ok Bh ea $3, 000 





Contentions 0 f the Parties a 


‘Spring Branch. coritends that the 


| findings of violations. were not sup- 
— ported by the record ‘and that the > 
- Judge failed to consider adequately 


the criteria required. for determin- 
ing the amount of a civil penalty 
under section 109 (a), (1) of the Act. - 

The operator also alleges that. the is 


41PL, 91-173, 88 Stat. 742- 804, 20 U.S.C — 
$§ 801-960 (1970). tos 


ae J dee was § arbitrarily and unduly | 
influenced” by. the fact that these. 
ce violations were cited 3 in an “Gmmin- ; 
ent. danger — withdrawal. order.” 
ee Spring Branch maintains that this 
_. is demonstrated by the fact thatthe - 


ae ‘penalty assessed by the J udge was 
» $2,000 higher than the Assessment 
ne Officer’s proposal. | 

“The - Bureau maintains that the 


. ecard supports the Judge's decision 
' and that there is no basis for the 
ere conterition. that the. J udge was in- 


: a : fluenced eeu the order of withdrawal. 


Is ssues : Presented 


Whether thd. evidanos. supports. 
the Judge’s findings of: violations 


and ‘the oe which he assessed 
: therefor. ee ae 


: | Z order of withdrawal. 


Discussion 


. , - clearly supported by the record. 
ae Hach. finding of violation is sup- 


& ported by credible testimony. and 


the penalties assessed reflect a rea- 
- gonable consideration of the statu- 
tary criteria. 


ie Since a hearing - before an: ‘Ad- 
Gninistrative Law J udge is a de nove 


: upocgeding, # the penalties a are. fixed 


DECISIONS. OF THE ‘DEPARTMENT or. THE INTERIOR | 


ae ; ‘Whether the J udge was unduly 
a influenced. by the fact that the viola- 
~ tions were cited in a. section 104 (a) 


_ deleted and 
' include the following under subsection (c)}: 
“In determining the amount of elvil penalty 


Appeals are: 


“[R0. LD. 


on. oe basis: of the evidence pre-. : : | 
serited irrespective of ‘any prior pro- 2 
ceedings.” | 


‘The: Board i is not persuaded that: 


the J udge was unduly influenced by 


the fact that the violations cited re- 
sulted in an order of withdrawal. 
Although we agree that it would be - 
improper to impose a higher penalty 

solely..because the inspector cited 
an. alleged violation in a section 104 
(a). order, similar factors which i 
bear on the existence of imminent 

danger are related to a proper con- 


sideration of the gravity of such 
violation. : 


If. a violation either 
standing. alone or in: combination 


with other violations creates a.con- 


dition which “could reasonably be 


expected to cause death or serious — 


physical harm before such condition _ 
or practice can be abated” (section 
3(j) of the Act), it should be con- 


_ sidered’*‘more ‘dangerous or of 
_ greater gravity than a violation (or 
‘combination ” of violations) which- 


does not cause such a condition. 
The determining saa in con- 


2 "Throughout the proceedings below, this 


matter. was. governed by. 43 CFR 4,544(a). (re- 
_. designated as section 4.546(a} on June 28, 
.1972) which provided that the Board or an ~ 


i Upon careful review of the: ean - 
in this matter, the Board finds that 
. : the decision. issued ‘by. the J udge is. - 


Examiner. (now Administrative Law. Judge) 
should assess a penalty after consideration of 


.-the record and the criteria established in 


section 109(a)(1) of the Act. The actions of — 
the Assessment Officer are not part of the 
record. On April 24, 1978, this section was 
section 4.545 was amended to 


warranted the Administrative Law Judge and _ 
the Board of Mine Operations, Appeals shall 
not be bound by a recommended penalty of the 


Bureau or by any offer of settlement made by 


either party.’ The new language of section 


4,545 is even more explicit in its mandate that 


proceedings before the Office of Hearings and 
independent. of “any. prior . 
determinations, - bg 


- 441) : NAVAJO. TRIBE 


7 ddctng the. gravity: Matenon in a. 


eee penalty case is not the: fact that. the - 
violation is cited in .an order. of 
withdrawal, but rather the degree of 
seriousness of the condition created 

-by the violation. Hastern Associated — 


Coal ‘orporation, 1 IBMA 233, 236,- “School Lands: Generally-—Seéretary. of | @ ‘ 


“3 79 I. D. 128, 726-727, 2 CCH Oc- . the Interior—State Grants . 


~ cupational Safety ane Health Guide 


par. 15,388 at pp. 20,565-66 (1972). 
“We believe that the Judge reason- 
_ ably weighed this as well as other 


. statutory:criteria in arriving at the . 


penalty’ assessments. The Board will 


not’ ‘disturb his findings” in ‘the ab- j 


Sence. cof compelling. evidence to the 
| contrary. oe eee ee 
| ORDER. 


“WHEREFORE, purgusat to the | 


authority delegated to the Board by 


the Secretary of the Interior (43 
CFR 4.1(4)), IT IS HEREBY 
ORDERED that: the decision: of 
the Administrative Law Judge IS 


AFFIRMED; and, Spring. Branch 
Coal Company. pay $3,000 on or 


Ps decision. 


res E. Rognrs, Jr. r. , Chairman. 


‘Davp Doaws, Mu ember er. 


NAVAJO TRIBE OF > INDIANS 
ve - 

| ‘STATE OF UTAH 

2 IBIAL | 


Decided June i 1998 


Appeal from deathon of Director, Bu- 


‘yea of Land Management, dismissing | 


OF INDIANS, a, (STATE 
June 29, 1978 


tive Procedure: : 


a protest against issuance of confirma: é fy 


sections of land. 


"Affirmed as s modified. 


Patents of Public Tana: eleging* oe 


| “Where the Secretary of. the Interior. is: 
; required by the Act of. June 21, 19384, upon a 
application. by. a state, to. issue a patent fee oi 
‘to the state for school lands. and to ‘show | : 


the date title vested and the extent to” 


“which the lands are subject. te prior con. | 
ditions, limitations, easements, or rights,” 
if any, he (and his delegates) may deter- 
mine questions of law as well as fact, 
; ‘including a determination as to’ whether ae 

title passed under the school land grant. ie 


Act of July 16, 1894 (Utah Enabling 
Act)—-School Lands: Grants of Lani. am 
State Grants. ; 


‘Title to school ‘sections granted to on - 
‘State of Utah by section 6 of the Utah _ 
Enabling Act, 28 Stat. 109, vests in-the © 
State on the date of Statehood (Janu- ~ 
ary 4, 1896), or upon. completion and -— 
acceptance of the survey of the sections. if’? 


7 before 30 days from. ~ date of this 


the lands were not then surveyed. 


Adininistrative Piactice—Administia- : S 


Although ‘the Board of ‘Land. Appeals ee 


takes official notice of the findings and 
conclusions in an interlocutory order of a 
the Indian Claims Commission on the 
claim of the Navajo Tribe of Indians 
- against the United States, the Board’s: 
decision on a protest by the Tribe against: ~~ 


issuance of a. confirmatory patent to the: “ 
State of Utah for school land sections *.. 


now included within the boundaries of 


the Tribe’s reservation is based solely) 
upon the evidence’ in. the hearing in the 7 is 


| Generally—Indian, os 
Lands: Generally—Rules of rare, i 
Evidenee—School Lands: Generally _ : 


- 441) : NAVAJO. TRIBE 


7 ddctng the. gravity: Matenon in a. 


eee penalty case is not the: fact that. the - 
violation is cited in .an order. of 
withdrawal, but rather the degree of 
seriousness of the condition created 

-by the violation. Hastern Associated — 


Coal ‘orporation, 1 IBMA 233, 236,- “School Lands: Generally-—Seéretary. of | @ ‘ 


“3 79 I. D. 128, 726-727, 2 CCH Oc- . the Interior—State Grants . 


~ cupational Safety ane Health Guide 


par. 15,388 at pp. 20,565-66 (1972). 
“We believe that the Judge reason- 
_ ably weighed this as well as other 


. statutory:criteria in arriving at the . 


penalty’ assessments. The Board will 


not’ ‘disturb his findings” in ‘the ab- j 


Sence. cof compelling. evidence to the 
| contrary. oe eee ee 
| ORDER. 


“WHEREFORE, purgusat to the | 


authority delegated to the Board by 


the Secretary of the Interior (43 
CFR 4.1(4)), IT IS HEREBY 
ORDERED that: the decision: of 
the Administrative Law Judge IS 


AFFIRMED; and, Spring. Branch 
Coal Company. pay $3,000 on or 


Ps decision. 


res E. Rognrs, Jr. r. , Chairman. 


‘Davp Doaws, Mu ember er. 


NAVAJO TRIBE OF > INDIANS 
ve - 

| ‘STATE OF UTAH 

2 IBIAL | 


Decided June i 1998 


Appeal from deathon of Director, Bu- 


‘yea of Land Management, dismissing | 


OF INDIANS, a, (STATE 
June 29, 1978 


tive Procedure: : 


a protest against issuance of confirma: é fy 


sections of land. 


"Affirmed as s modified. 


Patents of Public Tana: eleging* oe 


| “Where the Secretary of. the Interior. is: 
; required by the Act of. June 21, 19384, upon a 
application. by. a state, to. issue a patent fee oi 
‘to the state for school lands. and to ‘show | : 


the date title vested and the extent to” 


“which the lands are subject. te prior con. | 
ditions, limitations, easements, or rights,” 
if any, he (and his delegates) may deter- 
mine questions of law as well as fact, 
; ‘including a determination as to’ whether ae 

title passed under the school land grant. ie 


Act of July 16, 1894 (Utah Enabling 
Act)—-School Lands: Grants of Lani. am 
State Grants. ; 


‘Title to school ‘sections granted to on - 
‘State of Utah by section 6 of the Utah _ 
Enabling Act, 28 Stat. 109, vests in-the © 
State on the date of Statehood (Janu- ~ 
ary 4, 1896), or upon. completion and -— 
acceptance of the survey of the sections. if’? 


7 before 30 days from. ~ date of this 


the lands were not then surveyed. 


Adininistrative Piactice—Administia- : S 


Although ‘the Board of ‘Land. Appeals ee 


takes official notice of the findings and 
conclusions in an interlocutory order of a 
the Indian Claims Commission on the 
claim of the Navajo Tribe of Indians 
- against the United States, the Board’s: 
decision on a protest by the Tribe against: ~~ 


issuance of a. confirmatory patent to the: “ 
State of Utah for school land sections *.. 


now included within the boundaries of 


the Tribe’s reservation is based solely) 
upon the evidence’ in. the hearing in the 7 is 


| Generally—Indian, os 
Lands: Generally—Rules of rare, i 
Evidenee—School Lands: Generally _ : 


: 4420 "DECISIONS: ‘OF THE 


: | Department on ‘this “pros and: upon. te 
Own application of the law to the facts in | 


this case. = 


‘surplus. reservation lands to disposition 


x under the public land laws. 


ane Grazing and Grazing Tands—Taylor 


od Grazing Act: Generally 


| “Prior to. the Taylor. Grazing ‘Act of 


J une 28, 1934, generally. open, unreserved 
public lands eould be grazed upon with- 


-.- out federal governmental interference or 
. _Tegulation, but. eubdect, to certain state. 


. laws. 


‘Indian ‘Allotments on Public Donan: 

 Generally—Public Lands: Generally— 
Settlements on Public: ‘Lands—Taylor 
| Grazing Act: Generally — | 


"From the latter part of the 19th century 


to the Taylor Grazing Act of June 28, 
1984, there was a general policy of the 


a federal government to permit acquisition 


of title to open, unreserved public lands 
by individuals settling upon the land, in- 
cluding Indians, but vested rights were 


obtained to the land’ :only upon compli- 


ance with a specific act of Congress, and 


only for the maximum acreage allowable 
“ under that law. | 


ee Administrative Procedure: esate 


- Rules of Practice: Evidence | 


: : "Exhibits and oral testimony in an admin- 
istrative hearing are not fungibles where 


evidentiary value is ascribed on a quan- 
tum basis. Instead, they are products 


having different probative values depend- 


ent upon factors such as relevance, a 


‘petency and credibility. 


DEPARTMENT 


Indien Lands: | 
‘Indian Lands: Tribal Lands - 


a7 _ ‘he ‘Treaty of 1868 between the Navajo 
| ‘Indian: Allotiietits on Publie Denial: “at J 


ie Generally—Indian Lands: Generally 


ce ‘The Indian Homestead and General Al- © 
~~ ‘lotment Acts manifested a ‘general gov-_ 
..ernmental poliey prior to and for some 
es time’ after 1900 to replace: the Indian 
‘reservation and communal tribal system, - 

to encourage individual Indians to own 
‘their own small farm lands, and to. open - 


| Contests—Rules 


‘OF THE INTERIOR “180 LD. 


‘Tribe of Indians and the: United States. 


‘whereby | the Tribe: relinquished. its claim 


to land outside the-boundaries of a reser- 
vation provided thereby, extinguished the 


aboriginal occupancy rights of the Tribe 


and its members to any carats outside a 


‘ resery ation. 


‘Indian Allotments: on . Public Domain: 
Settlement | 


Under section 4 of the General Miistment 
Act of 1887,. no improvements : or other 
acts of settlement are required for allot- 
ments for minor children of a qualified 
adult: allottee who has maintained settle- 
ment on his own allotment. | 


Indian Tribes: Generally —Rules of 
Practice: Appeals: Standing to Ap- 
peal—Rules of Practice: Private 
of Practice: Pro- 
tests—School Lands: : Generally 


| The N avajo Tribe of. Indians has standing | 
within the Department of the Interior to | 


contest or protest against the issuance of 
a confirmatory patent to the State of Utah 


_ for school sections within the exterior 
| -boundary of the reservation for the Tribe. 


Indians: Generally—Statutory Con- 
struction: Generally | | 


There is a well-established rule of state 
tory construction to favor Indians in case. 
of doubt as to the meaning of words in 

treaties or legislation in their behalf; — 
however, ‘the rule is not inflexible in its 


application and. must give way where — 


such action is warranted by other rules of - 


eonstruction and the circumstances of 
_ the case. i 


Act of. I uly 16, 1894 (Utah Enabling 


Act)—Indian Lands: Generally— 
School Lands: Generally—School 
Lands: States—State 


Particular | 


Aboriginal: Title— _ 


ta 


| Grants—Statatory Construction: : Gen- . 


_ erally” 


- 


- _ To. determine qinetier 4 any Indian: occu- _- 


paney by Navajos outside. their recog- 


nized reservation boundaries. was. recog- 


nized by the Utah Enabling Act of 1894 
so as to prevent the operation of the grant 
of lands for school purposes to the State, 
the intent of Congress. must be ascer- 

tained by reading the provisions of the 


grant: and the disclaimer of lands ‘‘owned | 
or. held by any Indian or Indian tribes” 
together, by considering the usual mean- 


ing of the words, by determining the over- 
all purpose of the Act, and by considering 
the provisions in accordance with the 
historical milieu and public policy of that 
time, as well as any court interpretations 
of other statutes. . 


Statutory Construction: Generally— 
Words and Phrases _ | 
‘The word “held” as used in statutes in 


relation -to land often means “owned,” 
but as there is no fixed primary or tech- 


nical meaning, its meaning must be de- | 


termined by the context in which: it’ is 
~ used to ascertain the legislative intent. 


Act of May 17, 1884 (Alaska Organic 
Act)—Act of July 16, 1894 (Utah 
Enabling Act)—Alaska: Indian and 
Native Affairs—Indians: Generally— 
Statutory Construction: Generally 


Historical. differences between the situ- 
ation in Alaska and the other states 
afford reasons for different interpreta- 
tions of legislation pertaining to Alaska 
natives. and legislation pertaining to 
Indians in the other states. Therefore, 
section 8. of the Act of May 17, 1884, re- 


garding the occupancy of ‘Alaska natives — 
and others upon public land, is not in 


pari materia with the disclaimer provi- 


“ gion in. section 3 of the Utah Enabling Act- 
of 1894, as to lands “owned or held by 


| any Indian or Indian cece: o 


508-212—73——10__ 
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Indian Tatids: i” 
_ School Lands: Grants of Land—State Q 
. Grants—Withdrawals and Reserva- i 
tions: Effect of - ma 


— ee 


Indian Lands: Aboriginal Title 


The standard used to determine the ex- ; E: 
tent of an Indian tribe’s aboriginal.oceu- 
_ pancy is whether the tribe occupied a. - 


defined area to the exclusion of pag ae 
tribes. ; 


Rpeceaal Title— ie a 


Where. Indian aboriginal. rights. are : | 


terminated by abandonment or rélin-» 
- quishment by a treaty with the United i 
States, a state may take a grant of lands. 


unencumbered by. any occupancy claims - 
in the Indians, and where the: state’s 


title has vested, subsequent action by. . 


Congress setting the lands apart as a 
reservation ‘for the Indians cannot... 
affect the state’s title. However, if a 
reservation has been created prior to the 
grant, the state’s title cannot vest until- 
the reservation is extinguished. 


Indian AHotments of Public Domain: : 
Generally—Settlements on 
Lands—School Lands: Generally 


Although the school land grant to the 
State of Utah was subject to existing in- 


choate settlement claims, including any =‘ 


by individual Indians outside their res- 
ervation, if the claims were not per- 


fected, the State’s title to the lands ; 
vested. . 


Homesteads (Ordinary): hai | 
Indian Allotments on Public Domain: | 
Genexally—Settlements on. Public. 
Lands—Statutory . Construction: . Gen- 
erally , . 


The Indian Homestead Ags and section. “3 


4 of tthe General Allotment Act are settle 
ment acts within the framework of other ~~ 
setlement laws pertaining to the public a 
lands, and the practice, rules and deci- 
sions regarding white settlers on the pub-. 


Public -— 


ae and disposition. 


via Lands: 


| School 


oe 444 : "DECISIONS 


as ‘lie lands have been. applied t to them with 


| certain. Teasonable. modifications taking 
~ into account Indian Babits, character, 


ce Indian © ae : ama arch 


= * States — 


. he Acts: ‘of March 1, 1938, adding ya. 


-eant, unreserved, and undisposed of” pub- 


ae He lands to the Navajo reservation, and 
declaring lands 


Of September 2, 1958, 
within - the exterior boundaries: of the 


| -. Navajo reservation in trust for the Na- 
i »-vajo ‘Tribe, 
i rights,” . did not affect the existing title 
of the State of Utah in school sections — 
which. had vested in the State in 1900 
when: surveys were approved including 


“subject to valid existing 


the sections. . 


"Act of July 16, 1894 (Utah Enabling 
sa Act)—Indian Lands: : Generally— 
Lands: 


~ ‘Construction : Generally 


| .By the Utah Enabling Act of 1894, Con- 
-. gress did not intend the grant of school - 
lands to the:State of Utah, effective upon | 


‘survey. in 1900, to be held in abeyance as 


--> to- unreserved | public lands which may 
aan have been within a wide, undefined peri- 
meter. of use ‘by a ‘proportionately few 
: .. Navajo families outside their reservation . 
'. grazing flocks of sheep with transitory 

- encampments in an area also used by non- 


Indians for grazing purposes and wan- 


ae dered over by Indians from other ‘tribes. 


Federal Employees and Officers: Au 
-. thority to Bind Government—Indian 


va Lands: Coreraly sano Lands: Gen- 
erally 


of Where lands were not. withdrawn for In- 


“ dians, any express or implied consent 
- ‘by Indian Office officials to Navajos graz- 


ing. ‘sheep on public lands outside their 


reservation boundaries where no claim to 
_. the land was made under section 4 of the 


OF, THE "DEPARTMENT. or THE. INTERIOR 


a ‘Tribal Lands—School Lands: 
‘ Generally —School Lands: Particular 


- Generally—School | 
Lands: Particular States—Statutory. 


. ‘e oe wet Vane 


rather than Indian lands, could not ereate 


Indian: tribal occupancy. rights to such 


lands superior to the Congressional grant 
to the State:-of: Utah for: school lands, and 
the. State:took an unencumbered: a sim- 


| ple title ‘to: — ‘Sections.’ 


APPEARANCES on APPEAL: Brice 


KE Babbitt, Esq., Brown, - Viassis & 
J ohn H. 
Schuelke, Esq,,. Gallup, New Mexico; | 
for the Navajo. Tribe. Vernon B. Rom- » 


Bain, Phoenix, Arizona;. 


ney, Esq.,. Attorney General, State of 
Utah; Gerald R. Miller, Esq.; Denis R. 
Morrill; ‘Esq. ; 3 Special Counsel, for the 


~ State of Utah. 


OPINION BY © 
| MRS. THOMPSON 


| APPEALS 
~The ape in this case is the cul- 


mination of extensive proceedings 


within ‘this Department arising 


from an application filed by the 


State of Utah (hereafter referred 


to as the “State”) on June 10, 1958, 


for a confirmatory patent to two 


school sections lying within the ex- 


“a “ee LD. 


z eee ‘Aloinent Act ana the. Parre were 
. recognized by. such - officials and other. 


government officials as public lands, = 


INTERIOR BOARD OF LAND — 


f 


terior boundaries of the extension of 
the Navajo Reservation added by 


the Act of March 1, 1933, 47 Stat. 
1418 (hereafter called the ‘Aneth or 


the. 1933. extension). The Navajo - 
Tribe of .Indians (hereafter re- . 
_ ferred to as the “Tribe”) protested 
against the issuance of the patent to. 
the State. Its protest was dismissed — 


by the Salt Lake Land Office, and 


that dismissal was affirmed by the - 
Acting Director; Bureau of Land 
Management, on September 23, 


ee ee 


a 1960. The Bireaiw! s Gatien! was set, 
_ aside by decision of the Solicitor, 72 


LD. 361 (1965), who remanded the 
ease for a hearing on the Tribe’ Ss 
protest. The hearing. was presided 


over by Administrative Law J udge 
John R. Rampton, Jr.+ and sessions 
were held in Cortez and Fort: Mor- 
gan, Colorado, and Monticello and 


Salt Lake City, Utah.? A recom- 


mended decision by Judge Ramp- 


ton was adopted with only minor 


changes by decision of the Director, 


Bureau of Land Management, dated. 
August 15, 1969, which dismissed — 


the Tribe’s ‘protest and ordered issu- 


ance: of the. confirmatory. patents to 


the State. for the two sections in 
question. The Tribe has appealed 
_ from this decision. 


Pursuant to a. ‘motion of the. 
Tribe and order of this Board, oral 


_ argument. by counsel of ‘the Tribe 
and the State* was heard by: this 
7 panel on April 21, 1972. 
. The State’s application : for patent 
was made under the Act of June 21, 
1984, 43 U.S.C. § 871a (1970), which 
directs the Secretary of the Interior, 
- upon-application by a state, to issue 
patents to numbered school sections 
1The title of! the hearing ‘officer has. been 


changed from “Hearing Hxaminer”’ to “Ad- 
ministrative Law Judge” pursuant to order of 


the Secretary o£ the Interior, 38 ER. 10939 


- (May 3, 1978). 


'. 2At the hearing the Tribe was. eepnesent ed: 
by Norman L. Littel, Hsq., Washington, D.C., 
_ then General Counsel of the Tribe, and John ; 
- H. Schuelke, Hsq. The State of Utah was 
represented by Phil L.. Hansen, Esq., then | 


Attorney General for the State of Utah (on 


the briefs only), Gerald R. Miller, Hsq., and | 


F. 8. Prince, Esq., Special Counsel. 


'.. -80he oral argument in behalf of the ‘Tribe 


was made by J ohn HB: Schuelke, Esa., and 
Bruce EB. Babbitt, Esq., and in behalf ce ‘the 
State by Gerald’ R. Miller, ‘Bsa. . 


"NAVAS o ‘TRIBE OF. INDIAN 5. v. STATE. OF UTAR 
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in se showing ithe: ar how ne 
title vested in the State and theex- 
tent to which the lands are subject to — 
prior conditions, limitations, ease- — 
ments, of rights, ifany.” ~ SSR 
| “Where this. Department thas: a oe 
statutory duty to issue a patent‘or — 
other evidence of title to a claimant, 
including a state, there is authority 
to determine questions of law as well © 
as fact incident. to performance of ~ 
that duty. West-v. Standard Oil Co., cA 
278 U.S. 200, 220 (1928). This ‘in- 

cludes a determination asto whether — 
title -passed: under: the grant. to a 
state. Margaret Scharf, 50 1-D: 348° * 
(1941). The Act of June 24, 1984, is” 
not.a new grant. of title to a state. 
The.issuance of.the patent author- 
ized by the Act is simply evidence of . | 


title which has already vested. 7 dus 


‘The two sections in question are. - 
section 16, T. 408., R. 24 E.,'S. B. M.,. ie 
Utah ( hereafter ‘referred to as. the 
Montezuma Creek section), and sec- 

S.B.M., | 
Utah (hereafter referred io as the os 
McElmo Creek section). ‘They are 
both in -a remote desert: area of 5 
southeastern Utah in San Jt van. -“ 
County, north of: the San Juan pa 
River. Official survey plats includ-._ 
ing these sections were accepted on .. 
May 1, 1900 (State Exhibits (Exs.) 
23, 25; Navajo Tribe (Nav.) Ex. 
61-0). “The sections are numbered’ 
school sections granted.to the State 
by. section 6 of the. Utah Enabling. oe 
Act of July 16, 1894, 28 Stat. 109° 
Title to school paeione would vestin — 
the State upon: the date of Statehood, 
(January 4, 1896), or upon comple- 7 


tion 16, T. 40'S., R. 26 E., 


tion and si cae of the parrey. of 


oe ee : 


7 the sections if the. ‘lands were ier 
re then surveyed. 43 CFR 2623.1; State 
of. Utah, v. Braffet, 49 LD. 212 
_» (1929). Thus, presumptively, title 
-. to the sections vested in the State on _ 
a May. 1, 1900, when the surveys were 
ae ee, | 

~_. The basic position of the Tribe ; is” 
- that title could not vest in-the State 
: on May: 1, 1900, or thereafter, be- 
“ cause the sections were occupied by - 
individual Navajo Indians or by the 
Tribe in a tribal capacity and this 





« ‘We note that the Supreme Court held that 


: , the. Utah school grant did not include lands 
'. which were known to be mineral in character | 


when they were surveyed. ‘United States v. 


Sweet, 245 U.S. 568 (1918). However, by the 


. eharacter was concerned. 


Act of January 25, 1927, as amended, 43 U.S.C. 
§ 870 (1970), Congress extended. the. school - 
grants of numbered sections in place to in- 

“elude such. sections which were mineral in 
. gharacter. unless indemnity or lieu land had 
been previously selected in liew of. the sections, 
_ and excepted sections subject to or included in 


any valid application, claim, or right initiated 


or held under any of the existing laws. of the 
United States, unless or until such reserva- 


| tion,» 


application, claim, or right is extin- 
euished, relinquished, or canceled, This Act and 


the Act of June 21, 1934, are thoroughly 

_ ‘discussd in Margaret Scharf, which points out 
. that until the contrary is clearly shown, there 
. Isa very strong presumption that land granted 
re to a state for school purposes was of the 
. eharaeter contemplated by the grant, insofar 


as its then knowh mineral. or nonmineral 


In this case there has been no assertion 


and no evidence which would clearly estab- 
‘lish that the land in question here was known 
_. to be mineral in character in-1900 when the 
surveys were approved so as to effectuate any: 
- Change in the date title presumptively passed 
to the State of Utah. There was testimony — 


by a witness of the State, Neil F. ‘Stull, that 


in the 1920’s the lands in the area were not 
. even considered as having prospective value for 
- oil, As an employee of the Department of the 
. .Interior in the 1920’s he investigated Indian | 
allotments: in the area to determine if the 
~ lands in the applications were mineral or. 
. nonmineral in character (Tr. 1122-80). 


‘The fieldnotes of the 1900 survey of the two 


-- townships stated there were no indications of 
‘mineral within the township except “‘a vein. of 

coal underlays. the mesa along the N. bdy” of 

1. 40 8., RB. 26 EB. (State Exs. 23 and 25). 


DECISIONS OF THE DEPARTMENT OF THE INTERIOR a : 


57 I.D. 348, 356-57. 


tional Archives, 


oontonteg: had. the legal effect of oe 
; precluding the grant. of these two. 


sections to the State. Throughout. 


these proceedings the Tribe has of- 


fered various legal theories to sup- 


port this basic thrust. These will be. 


discussed further, in fra. . 


‘The Solicitor ordered the hearing | 
to receive “all the facts pertaining 


to occupancy which may be rele- 


vant.” In reviewing the lengthy evi- 


-dentiary record, we note that the 


Judge admitted most of the evi- 
dence offered by t both parties at the 
hearing.* | 


- Summary 0 f Type of Evidence 


The type of evidence submitted ab 
the hearing is detailed: in the Di-_ 
rector’s decision as follows: a 


[T]he Tribe presented testimony from 
numerous elderly Navajo Indians, These 


- people, unlettered, unable to speak the: 


Hnglish language and requiring inter- 
preters, testified that. they had lived on 
or near the school lands in question or 
that they had known of Navajo friends | 


and relatives, now dead, who had lived on — 


or near the sections involved. In support 
of the general proposition that, since be- 
fore the beginning of recorded history, 
the Navajo people have resided and lived 
in the area known as the Aneth extension 
of the Navajo Reservation north of the 


San Juan River, the Navajo Tribe intro- _ 
duced voluminous exhibits which fall into. 


five main categories, as follows: 

1. Ancient documents from the Na- 
‘including. maps dated 
from 1716, diaries and reports of early 
explorers, military reports, reports of In-. 
dian agents to the Commissioner of. In- 


& The hearing record is voluminous consist- 


ing of a transcript of 2,230 pages covering 
testimony of some 64 witnesses, with approx- . 


imately 750. numbered: exhibits containing 


thousands of separate documents: 


[80 Dey 


eae any 


dian - Affairs, 
and homestead. papers, 


- Technical data such ag survey plats: 7 


population surveys, aerial photos, and 
genealogy studies and- charts.’ 


8. Published reports and analyses by 
. historians, epenaloets and anthropolo- | 


gists, 
» 4, Archaeological | reports; site photos 
and descriptive sheets. 


5. Portions of the | transeript in ae — te 
_ cupancy in the southwestern United 


States; general Navajo occupancy” a 

of the area added to the Navajo 
reservation by the 1933 extension; 
occupancy by individual Navajos - 
_ with respect to each of the sections 
in question which lie within that ex- ~~ 

tension; and other general histori- _ 

cal information of that area. The A 
decision then discusses the conten> 
tions of the Tribe in support of its 


case. of Bill Hatahley et -al.. v. United 
States of America, in the United States 
District Court. for the District of Utah, 
Civil No. C-36-53 (Nav. Ex.’s 59-59A), 
and in the. proceedings before the Indian 


“4 Claims Commission, Navajo Tribe of In- 


dians et al, Petitioners v. U.S.A, De- 


_ fendant, Docket No. 229, 

_ Foundation testimony for the archaeo- 

_ logical reports was given by two anthro-— 
- pologists employed by the Navajo Tribe - 


and by a member of the Navajo Tribe who 
has participated in the preparation of the 
Site reports. Foundation testimony for the 


hospital records and the cerisus reports 
was given by members of the Navajo. 


_ Tribe and by officers of the Bureau of In- 
dian Affairs. 


as witnesses elderly members of the Ute 


Tribe of Indians who, like the elderly 
Navajos, were unable to speak English 
and required interpreters. These people 


and their ancestors had also lived and 
roamed throughout the Aneth extension 
area. Testimony was also given by el- 
derly white men who had run stock in 
. the area involved, by traders to the In- 


diang, and by a retired employee of the. 


Department of the Interior, a geologist 
_. who had examined the Indian allotments 
in Townships 39 and 40 eee San Juan 
County, Utah... 
For a specific rebuttal of the methods 


_ used by the Navajo Tribe archaeologist i in 


examining the numerous sites reported as 
_ Navajo and the reliability of the archaeo- 
. logical site reports, the State called as.a 


. witness an assistant research professor 


in anthropology at the University of Utah 


who, using material furnished to him by. 
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“Indian ‘allotment papers 


“the Navajo Tribe, résurveyéd many of the. : 
‘Sites written up in the Navajo sa on 


| Summa of Direction 8 FP indings , : 


| and C onclusions 


| The Director’ s decision discussed : 
In some length evidence | concerning or 
the general background and history oe 


of the Navajo people and their oc- . 


protest against the patent to the 


State relating the law concerning. 
the protection of Indian rights gen-. 
- erally; individual Indian occupancy: 
- In rebuttal, the State of Utah called | : 
_ possession; the effect of the 1868. — 


rights; aboriginal tribal rights’ of — : 


Treaty.of the Tribe with the United 


- States, 15 Stat. 667; the effect of 
the Utah Enabling Aa and the 
standing of the Tribe to protest t the a ae 
 State’s application. ae 


Essentially, the Director found 
that there was no occupancy by 
individual Navajos upon. the’ nt — 
puted sections until after May 1, 
1900, that the area of ‘Seeaparicy oe 
| fadped: with respect to the mode of — 
life of the Navajo was vague and. 
indeterminate, and that there was. - 
not exclusive occupancy by the ~ 
Navajos nor was dominion over the. _ 
area, asserted by them.. Further, it. - 


found there was not sufficient eee - 


Ag 4 48, 4 24 


ae Peete of an area. oe saath s 
- tribal possession. In any event, it 
a held that tribal claims to the land 
_ were barred. by. virtue of the 1868 . 
one Treaty of the Tribe with the United. 
States. It held. the Tribe did. not 
have standing to protest the State’s 
“application, as any occupancy by 
... dndividual Indians in 1900 sufficient 
_- .to-bar the State’s grant would also 
Pee be protected and prevent the Tribe's 
. claim to the land under the Aneth 
eaneae extension Act. of. ‘March 1, 1938, 
ee adding “vacant, . unreserved, . and 
"- undisposed of public lands,” and the 
— Act of September 2, 1958, 72 Stat. 
1686, declaring lands othe the ex- 
o ean boundaries of the reservation. : 
ep subject to “valid existing rights” 


ee to be i m trust for the Tribe. 


| Significant Geographical Features 


2 "The evidence in ‘this case is re-_ 
~~ ned to certain geographical fea- 
ns - tures. In 1900, the most significant 
~~ date in this case, the northern boun- — 
-. dary of the Navajo reservation in 
~. Utah and in New Mexico, was the 
- San Juan ‘River. ‘That boundary 
“was established by Executive Order 
of May 17, 1884. The San Juan 
os ‘River from its headwaters in south-. 
~. ern Colorado runs through a por- 
+ tion of northeast New Mexico, then 
- éuts across a small portion of Colo- 
prado near the Four Corners area of 
_ Utah-Arizona-Colorado-New Mex- 
> igo. It then flows in double hairpin 
oe turns northwesterly then southwest- 
_ + erly then northwesterly. and ‘then’ 
- southwesterly again until it reaches 
its. mouth in. the Colorado River in 
- southern Utah. In addition to the 


"DECISIONS: or THE ‘DEPARTMENT OF Tae IN TERIOR, 


: ee 


180 Paes | 


Sai an wan re thet two main re os 


age courses within the 1933 exten- 


‘sion are the McEImo and Monte- — . 
zuma Creeks which flow through | 
the. easterly and. westerly portions of 


the. 1933. extension area, Tespec- 


tively, southerly to their mouths in 
the San Juan River.® Portions of 


those creeks flow through the sub- 
ject sections which are identified by 


reference to them. North and west 


of the Montezuma section is an area. 


called McCracken Mesa, mentioned 


as a favorite grazing range of the 


Navaj Os. This. was-added to the res- | 


ervation by the Act.of September-2, — 
1958 (72 Stat. 1686). Outside: the | 
reservation, in townships west of - 
the 1988 extension and flowing from. 
the. north are Recapture Creek (its 


mouth i in the San Juan River isin | 
-'T. 29 B., R. 40S. )» and Cottonwoof 
Creek ( its mouth is in T. 291 E.,R. 
40 S.). Near the mouth of: Cotton- 
. wood ereek.at. the San Juan River 


is. the Mormon settlement of Bluff 
founded in 1880 (Tr. 1779). Four 
townships north and one township — 
east of Bluff is the town of Bland- 


ing first, settled in 1905 (tr 1781). 


Three townships north and one 
township east of Blanding is the 
town of Monticello. West of Monti- 
cello. is a mountain range called the: 


Abajo or Blue Mountains. In the 
southern part of. that. range. and: 


southwest of Blanding i is a moun- 


¥ “othe ‘use of the word “ow” is to vdeserite 


the bed of these ereeks or washes. In this dry 


desert’ ‘climate - during: ‘dry * spells. octen. na, 


water would actually flow through these ereeks,. 


while | during spring runoffs and. unusually. ; 
heavy. rains the torrents of water would cause: — 


- ome Laan in the stream- flow 7 configuration, “ 


and cca 


— - tein called: Bears. Ears: Other sig-. . 
ne nificant: water courses’ include. Man- 
cos Creek with its mouth i in the'San 


Juan in New Mexico very near the 


Four Corners. The'rest of the creek 
is within the State of Colorado, 
most of it within the southern Ute 
Reservation. Chinle Creek or Wash: 


meanders from northern Arizona, to 
the San Juan. River in. Utah, a 
township west of Bluff. 


The Tribe and the State. a ani ae 
appeal have referred to findings and. 
conclusions by the Indian Claims 


Commission in a proceeding 


brought. by the Tribe against the — 


- United States (Docket, No. 229) un- 


_ der the Indian Claims Commission 
Act, 25 U.S.C..§ 70 ef seg. (1970). 
_ By its Interlocutory Order of June 


29, 1970. (23 Ind. Cl. Comm. 244), 
the Commission found that on J uly 
25, 1868, the Navajo Tribe held ab- 
original title to a large tract of land 
which includes lands in Utah be- 


ginning at the intersection of the 


Colorado and. San Juan Rivers 
- “thence on a line northeasterly to 
- Bears Ears; thence easterly to 
Blanding, Utah, 
easterly to. Cortez, Colorado * * *,” 


except for certain lands in Spanish 
or Mexican grants (Finding 17, 23 
Ind. Cl. Comm. 272). The Gommis- 


sion also concluded as a matter of 
law that as of July 25, 1868, the ef- 


_ fective date of the Navajo Treaty 
of July 1, 1868 (15 Stat. 667), the 


Tribe Gaede ‘its aboriginal title 


lands to the United States under the 
1868 Treaty, except for the area spe- 
cifically reserved to the Tribe under | 
Article 2 of the Treaty. The Tribe 
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thence south- 


| points act that tle sections involved: = 


here are within the area: found: by - . 


the Commission to be aboriginal: La 
lands of the Tribe, whereas the - 
State ‘points to. the - Commission’ Sa. 
conclusions that, the Tribe ceded its 


aboriginal title to such lands ey _ : 


aoe Treaty. - 


For informational purposes, we 


have taken official notice of these - 


findings and conclusions of the 
Commission and of. its order. for — 
further proceedings to determine _ 
the acreage of the lands ceded by the — 
Tribe, its fair market value as: of' a 
July 25, 1868, and’ other matters... 


relative to the de cc aaistol ofthe — 
extent of the liability of the United - 


States to the Tribe. We note that. . ; J 
the Commission’s order i is not a final : oe 


order and is, therefore, not.a final. - 
determination of the issues involved. a 
in that proceeding and will not.be- 


come so until a final order is issued. Oe 
and any Peps court appeals 2 are oe 
concluded. — oon 

In addition to the fact the one oe 


mission’s ruling is not a final deter- 


mination, the State was not a party: - 


in that proceeding .and, therefore, 
‘no factual findings in that case could. 
bind the State. Our findings and. - 
conclusions in this controversy be- ~ 


tween the Tribe and. the State rest: 


solely upon our review of the evi-. - 
dence presented at the hearing in. 
| this case and such additional specific | 
evidentiary matters as may be noted. foe 


in this decision of which official no- 


tice has been taken, and ‘upon our. 


own understanding and application — : 


of the law to the facts shown. | 


. = tended as follows :. 


| Summary 0 ds Le egal Theories 


oe facts in proper perspective. The case 
went to hearing on the issues as 
_ they were formulated and briefly 


a outlined in the Solicitor’s decision 
- at 72 LD. 361 (1965) and as dis- 
. tussed by the Director in his deci- 


sion. Essentially the Tribe con- 


ocenpancy rights in 


policy and recognized in the Su- 


- preme Court decision, Cramer v 


United States, 261 U:S..219 (1998). 
a Occupancy by individual Indians 


. would be sufficient to prevent the 
grant of school sections to a State, 
citing Schumacher vy. State of 
| Washington, 33 L.D. 454 (1908). 
~ “These occupancy rights by individ- 


a ual Indians were independent of 


| ~ and. in addition to any rights of a 
-_ Tribe to lands within reservations 


established for the Tribe. The pol- 


Icy of protecting occupancy rights — 
of individual Indians is reflected in 
-. the Utah Enabling Act where in | 


paragraph 2 of-section 3 of that Act 
(28 Stat. 107, 108), the State dis- 


» Tribes. ” The Tribe pointed out that 
the Supreme Court in Cramer, 


supra, referred to this disclaimer 
- provision to support its. position . 
- that the occupancy of individual In- 
 dians in that case prior to a grant to 


- a railroad caused such lands to be 


- | within the proason in the grant ex- 
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Protection of. 
| individual 
Indians, as.well as Indian Tribes, is 
a matter of federal governmental 


ae. cepting arece ieee ed irae en ictae 
- otherwise disposed of.” The Tribe 

ae os brief review of | the legal | ) 

ce theories presented by the Tribe is 

necessary to set the discussion of the 


contended that by applying that. 
holding here the school sections were 
excepted from Utah’s grant by the 
pr ovision in section 6 of the Enabl- — 
ing Act (28 Stat. 109) relating to 
lands “otherwise disposed of,” as 
they were lands occupied by Navajo 


Indians prior to the school grant. 


~The Tribe further contended that 


in considering the occupancy by the — 


individual Indians the standard is 


to view the Indian possession and - 
use with reference to the habits and 
modes of life of the particular In- 
dian involved. The Navajos prin- 


cipally grazed livestock, conducted 
small farming operations, and 


hunted and gathered other foods __ 


from wild sources for their live- 
lihood.. Therefore, the control of | 


land by a: Navajo was bythe protec- 


tion and care of his livestock com- _ 
parable to the way a livestock man — 
controls an area to protect his graz- 
ing even though he may not actually 7 
live on each acre. — 
The Tribe’s original position was 


that such individual occupancy and 


control were translated into a tribal 
right by virtue of the inclusion of 
these sections in the area added. to — 


“a claimed any claim to lands “owned the reservation by the 1983 exten- 


~or-held by any Indian or Indian | 


sion and by virtue of ‘section 1(d) 
of the Act of September 2, 1958 (72 - 
Stat. 1686, 1687), which provided | 

that “all public lands of the United — 
States within said exterior bound- 


aries of said reservation are hereby — 


declared to be held in trust for the 
benefit of the ee Tribe of 
Indians. ur: | | 
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The Stato, m response, omiiendaa | 


that. the type of occupancy. by the 
_Navajos was not the type protected 
in the Cramer and Schumacher de- 
cisions, supra, but if. it were, it 
pointed out that the 1933 extension 
added only “vacant, unreserved, and, 
- undisposed of public lands” (47 

Stat. 1418). Also, the 1958 Act pro- 
vided that the declaration of trust 


for the Navajo Tribe was “subject. 


_ to valid existing rights.” (72 Stat. 
1687.) It contended, therefore, that 
aly eccupancy of the school sections 


- sufficient to preclude the grant to the 


State would also create rights in the 
individuals under the provisions 


sufficient to except the lands from 


those Acts. Thus, it argued, only 
such individual Indians, not the 


‘Tribe, would have standing to chal-— 


~ lenge the State’s title. 


‘The Director agreed with aa. 


‘State on the issue of standing, con- 
cluding that only individuals who 
allegedly occupied the. sections: in 


1900 or their descendants might 
have standing to protest. Specifi-. 


cally, he stated: that the Tribe was 


- not bringing the action to protect 
any individual Indian occupant’s 
own home from any oppressor, but 


instead was. asserting . such occu- 


pancy “for its own purposes as a . 


‘means of defeating the State’s title 
and thereby gaining valuable assets 
for the Tribe.” — 


| The Tribe originally also capiied : 
a that there was tribal aboriginal oc- 
cupancy of the area but did not em- 


phasize this point. In the present 


appeal, the Tribe in its first brief. 
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repeats its contentions concerning " 


individual occupancy as precluding — 


the vesting of the State’s grant. Ina 


supplemental. brief and again in its x : 
reply to the State’s brief in answer — 


to that brief, the Tribe emphasizes. — 


an additional position to that ex- — 


pressed previously. The Tribe now 
contends that regardless of the effect ° 
of its Treaty of 1868, the Tribe has ~ 

rights to these lands not based on its. — 

tribal aboriginal occupancy of the — 
area but by virtue of the disclaimer _ 
in the Utah Enabling Act of any 


lands “owned or held by any Indian 
or Indian Tribes.” In effect, it inter- . 
prets this Act as preventing the — 
grant to the State of lands “held” » 
by tribal occupancy. As to the test 
of occupancy necessary to establish . 


lands “held” by the Tribe, it sug-. 
we gests the standard be the area which. 7 
aa! ‘essential to the livelihood” of”. | 


the Indians‘as judged by the natural — 
environment and lifestyle of the in-. — 


dividual Indian or Indian tribe in — 
question, with limitations as to _ 


whether the use and occupation is . . 


sufficiently intensive and continu- _ 
ous. It derives this suggested stand- °- 
~ ard from its interpretation of cases. 
primarily dealing with the quae =. 
natives. | 


The State contends. Sta, 
that the Utah Enabling Act created _ 
no. rights in the Tribe as to lands.in. _ 
Utah because tribal rights had been _ 
extinguished, but that assuming, — 


arguendo, such rights existed, the. — 
evidence found by the trial exain-— ’ 
iner would not support the Tribe’s . ~ 
claim under the tests laid. down in. ca 
_ cases cited oe the Tribe. . at 


: ” “significant — 
t > merely ; 


: “ ABQ 


Is ssues “& 


“This brief skeletal ee of | 
Ba: = ‘the’ most basic contentions of the 

_ Tribe and State points to: the most 
issues in this Bia 


I. What. was fie effect of the 1868 


Treaty of the Tribe with, respect to tribal 


-. “and individual Indian ee to the. lands | 
Be in question? — 
| 2, Were rights to fies nas preserved | 
ae or created in individual Indians or. the | 

os Navajo Tribe by ‘the Utah Enabling Act? 


“3. What ‘was! the effect of the 1933 and 
1958 Acts upon the status of the sections? 


4, Does the Navajo Tribe have stand- 


ar ae to. challenge. the State’ Ss Patent 


oe application? | 


5. If occupancy by Indians wala pre- 


de “vent the State’s title from vesting, what 
Rares ‘standard “governs the eee of . the 
ie gut occupancy? . 


6. Does the. svideniee: in - “this. case es- 


- =. = tablish there was sufficient oceupancy by 
bot individual Indians or the Navajo Tribe 
‘under the proper standard to preclude: the - 


Soa grant to the State? | 
— These essential i issues ail Be ae 


cane cussed, infra, not necessarily sepa- 
rately or in the above order, as their 
_ resolution requires a consideration 
«of the’ statutes involved and the 


facts concerning Navajo occupancy 


generally in the context of the his- 
torical setting as well as it‘can be 
_ adduced from the record. This en- 
(tails a consideration of facts con- 
. _ cerning other peoples in the area, 

the Mormon settlers. and’ other 


se whites’ (primarily stockmen, a few 


fe traders, missionaries and miners), 
_, and other Indian groups, especially 
the Utes and Paiutes (or as. also. 
“. ‘spelled, Piutes). Inseparably inter- 


. twined with these facts as to the 
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: i : history ‘oi the people 3 in the area, 1s. ae 
a consideration of the manifested = 
eer policy, as the Tribe’s 


contentions in large part rest upon 
the effect of the Utah Enabling Act 
and upon the federal. government 
policy to protect occupancy of In- 
dians. See the discussion regarding 


statutory construction, infra. 


Summary of | Gonenir Indian and 


Related Public Land Law 

The dates of the pertinent stat- 
utes, court and administrative deci- 
sions, and. governmental adminis- 
trative actions toward the Navajos, 
are important in relation to the his- 
torical milieu out of which they 
arose. Although a history of the 


Government’s policies toward Indi- 
' ans generally would be of encyclo- 


pedic breadth and beyond the scope 
of this decision, highlights of some 
of the general policies shall be — 
briefly noted as they are part of this 


‘milieu. It must suffice to state that 
- prior to the creation of this nation, ~~ 
the European nations claimed title _ 
to the lands now in these United 


States by right of “discovery” under — 
basic principles of international 


law, but subject to occupancy rights 
of the aboriginal inhabitants, the 


Indians. See U.S. DEP’T OF THE 
INTERIOR, FEDERAL. IN- | 
DIAN LAW 18 (1958)..This served 


as the foundation for this. Govern- 
-ment’s 


recognition | of Indians’. 
rights of occupancy. One of. the 
landmark cases, Mitchel v. United 
States, 11 U.S. (9 Pet.) 589, 559 


(1835), discussing the aboriginal 
Meta ot Boe of. Indian ‘tribes 


“son 


ne Eo eta 


— a Bren: by the English 


sovereign which were carried over 


by this nation, indicated the nature 
of those rights: 


eee friendly aatine were protected 


in the possession of the lands they occu- 


“pied, and were considered as owning 
them by.a perpetual right of possession 
in the tribe or nation inhabiting them, 
as their common property, from genera- 


tion to generation, not as the right of the 


individuals located. on particular spots. 
. Subject to.this right of possession, the 
ultimate fee was in the crown and its 
- grantees, which eould be granted by the 
Crown or colonial legislatures while the 


lands remained in possession ‘of the Indi- . 


aus, though possession could not be taken 
without their consent. | . 
The Supreme Court in Mitchel set 
forth the standard for recognizing 
tribal aboriginal rights and the con- 
| ditions which would cause nonrec- 
cognition: | 
Indian ‘possession or occupation was 


considered with reference to their habits 
and modes of life; their hunting-grounds 


were as much in their actual possession 


cas the cleared fields of the whites; and 
their rights to its conclusive enjoyment 
in their own way and for their own pur- 
poses were as much respected, until they 
‘abandoned them, made a cession to the 
‘government, or an authorized sale to in- 
dividuals. In either case their right be- 
came extinct, the lands eould be granted 


_ disincumbered of the right of oceupancy, — 


or enjoyed in full dominion by the pur- 


* “chasers. from the Indians. * ee TG 


- This recognition of a communal 
cor tribal aboriginal occupancy right 
led to various provisions in treaties 
and statutes for individual Indian 
rights i in tribal property. See U.S. 
DEPT OF THE INTERIOR, 
FEDERAL INDIAN LAW, Ch. 
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x Pts. B,C (1988). In addition oS 
to specific provisions for rights in. 
recognized tribal lands, general leg- 
_ islation in the 1870’s and 1880’s per-. = 
mitted individual Indians'to acquire 
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property rights outside | Andian | : 


reservations. 


By the Act of March 3, 487 5; ee 


U.S.C. § 189 (1970), an Tadian who® : 
abandoned his tribal relations was. | 
permitted to make a homestead. © 
under ‘the homestead laws, which 
was to be inalienable for five years. 
‘By the Indian Homestead Act of 
July 4, 1884, 48 U.S.C. §. 190 (1970), | 
any Indian who was located on pub-. 
lic lands at that date or thereafter 

“ander the direction of the Secre- -- 
tary of the Interior, or otherwise,” ” 
could locate homesteads on. “public: os 
lands to the same extent as citizens © 
of the. United States, but would re- 
ceive trust patents—to prevent alie- -- 
nation of the property as a means of oo 


protecting his interests. By section 4. : 


of the General Allotment Act of ~ 
February 8, 1887, 25 U.S.C. §§ Bat 
‘and 336 (1970), ‘allotments: to in- 
dividual Indians who settled on ~ 
public lands outside of reservations, a 
or for whose tribe no reservation fe. 
had been made, and their children, © . 
could be made to the extent of 40 — 
acres of irrigable land, or 80 acres 
of nonirrigable agricultural land, or 
160 acres of nonirrigable grazing ~ 
land to any one Indian. Section 1 = 


of that Act, 25 U.S.C. §381 (1970), 


provided for allotments of reserva- 
tion lands to individual Indians. _ 
These, Acts have been recognized as. 
manifesting the overall Govern-,— 


mental policy that prevailed at that: *: : 
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ns dime, and for some time after 1900, 
to replace the reservation and com- 
. munal tribal system, to end Indians’. 
_. .nomadic lifestyle, to encourage in-- 
_ . dividual Indians to integrate into 
the cultural structure of the rest of 
_. the nation by. owning a parcel. of 
land to farm and to take their place 
8s independent, qualified members 
of the. body politic, and to. open sur- _ 
_. ‘plus reservation lands for disposal 


~~ under the public land laws. See ¢.g., 


'. FEDERAL INDIAN LAW, Ch. 
TX, Pt. C, supra; FS. COHEN, 
U.S. DEPT OF THE INTE-. 


_ RIOR, HANDBOOK OF FED- 

ERAL INDIAN LAW, Chs. 2, 11 
(1941) ; Squire v. ‘Capoeman, 351 
U.S. 1. (1956) ; Hopkins v. United 


. States, 414 F.2d 464 (9th Cir. 1969). 
This policy to transfortn the coin- 
‘munal. Indian property system into. 
a pattern of small individually 


owned farms was during the time 
the unreserved federal public lands 
could be settled upon and title ac- 
quired by individuals under laws 


__* such as the preemption acts and the 
homestead laws, usually for a maxi- 


“mum of 160 acres (see, ¢g., 48 


U.S.C. $161. (1970) ). Certain im-_ 


provements, acts of occupancy, ap- 


plication and proofs were required . 
before « a vested right could be recog-— 
nized in the settlers. Desert lands’ 


-could. be. reclaimed and title. ac- 
- quired under the Act of March 3, 
1877, 19 Stat. 377, for 640 acres; 
: however: by the Act of August 30, 


1890, 26 Stat. 371, 391, 43 U.S.C. 


: § 919 (197 0), the aggregate quantity 


which any person could acquire un- 


o der all the agricultural land laws, 


oF THE DEPARTMENT OF THE INTERIOR o 


nihndliugahe Desire Wand Ae wae” 


amended, 43 U.S.C. § 321 (1970), 7 
was limited to 320 acres. | 
The Desert Land Act and, 46 a. 
greater degree, later acts required a 
classification of the land by the Gov- 


ernment. as to> the character con- 
templated by the Acts prior to al- 


lowance of entries. Thus, in 1909, 


the Enlarged Homestead Act, 43. 


U.S.C. § 218 (1970), was passed au- _ 


_thorizing 320-acre homesteads on 


nonirrigable, nonmineral land for 


dry-farming, in Utah and certain 


other western states. In. 1916, the 
Stock Raising Homestead Act, 43. 
U.S.C. §§ 291-301 (1970), author- 


ized 640-acre homesteads for land 
that was “chiefly valuable for graz- 
ing and raising forage crops.” 


_ It was not, however, until the 
Taylor Grazing Act of June 28, 


1984, 43 U.S.C. § 3815 (1970), that 
the unreserved federal public lands 
were regulated by the federal gov- 
ernment for 


prazing purposes. 
Prior to that time, generally open, 


unreserved ‘public lands could be 
grazed upon without federal inter- 


ference or regulation. This. histori- 


cal practice of a free and open range 
is illustrated in a Supreme Court 
case arising from the then Territory 


of Utah. Buford v. Houte, 133 U.S. 
320 (1890). Operators of a cattle 


ranch whose private lands inter- 


mingled with federal public lands— 
sought to enjoin sheep grazers from 


trespassing upon their unfenced 
private lands while grazing upon 


the public lands. The Court des- 


 eribed the right t to the pups lands - 


as follows : 


“80 1, DS 


aoe aa Soe 


: “We are of opinion ‘that there is an im- 

ao plied license growing out of the. custom 

-. of nearly a hundred years, that the public - 
Jands of the United. States, especially 


those in which. the native grasses are 


adapted to the growth and fattening of 
domestic animals, shall. be free to the — 


: people who seek to use them where they 
are left open and unenclosed, and no act 
~ of government FORDE: this: use, * * * 


a Ta. at 826. 


eee Everybody used the open unen- 


closed country, which produced nutritious 


gTasses, as.a public common on which 
their horses, cattle, hogs and sheep could 
run and graze. Id. at 327-28. 

- The Court pointed out that anos 
‘an owner of land complied. with the 


“fence” law of the. various states. 
and an animal 


and territories, 
“breached” the enclosure and in- 


flicted injury, the owner of the ani-. 


mal was not liable to the landowner, 
and could permit his animals to run 
at large without responsibility for 
their getting upon the lands of his 
neighbors. /d. The Court also indi- 
cated that the Territory of Utah 
had such a fence statute. See also 
Omaechevarria v. Idaho, 246 U.S. 
343 (1918), recognizing certain 
regulation by states in exercise of 
their police power to avoid conflicts 
over the range. The Court held a 


state statute did not conflict with 
- the Act of February 25, 1885, 43 


U.S.C. §§ 1061-1066 (1970). The 


1885 Act forbade enclosures of pub- | 
_ lic land by a person, party, associ-_ 
ation, or corporation who had no- 


- claim or color of title in good faith, 


or a, claim made in good faith under | 


~ the general laws of the United 


States with a@ view to ae It also 
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| prohibited anyone on preventing’ ; : 
or obstructing a settlement. made 


under the public land laws. 


This s summary discussion of some . - 
of the general laws illustrates that. - 
during much of the'time period in _ 
question here, especially from the —— 
time of the 1868 ‘Treaty until the se 
Taylor Grazing. Act in 1984, there _ 


was a general policy of the federal. 


government to encourage settlement. _ 


upon the unreserved public lands . 


and acquisition of title by individ: _ 
uals, including Indians. However, — 
there. were limitations as to the. — 
acreage which could be acquired by 
any individual under the laws and. ~ 


compliance with the laws was neces- 


sary before a right would vest to. 2 
the lands. See cases cited, infra. At 


the same time, the: public lands were 
considered: an open range which. 


could be grazed upon without regu- 


lation by the government. Inevit- 
ably, as is well known, conflicts over 


the use of this public land developed .- 


between settlers and stockmen, be- 
tween cattle ranchers and sheep 


grazers, between the Indians and 


non-Indians, and also between dif- 


ferent Indian tribes. The evidence. - | 


in this case tends to show aspects of : 
all of these conflicts. | 


The Evidence Generally. 


We now turn from these general : | 


considerations to the more specific. = 


circumstances of this. case. 


In its first brief presented i incon-. 
nection with this appeal, the Tribe er ke 
contends that the Director com- | 
pletely ignored or refused to con- 
| sider the hundreds of exhibits. ad Jae 


— fnitfed s at the hearing and the tes- 
.. timony of some fifty persons. It _ 
"contends. such evidence definitely 

_ establishes that the extension area 

= and other areas north of the San ~ 
history of the area based upon the 
archival exhibits submitted by the 


o Juan River in Utah were under 
“ Navajo Indian control, and ‘that 


; | Navajo Indians lived in that area, 
and. also. on the particular. sections 
in question. It submitted a 905 page | 


“Summary of Evidence,” which the 


State points out is not. directed to 
-. any specific error on the part of the 
_ Director, and which it characterizes 

“ag “an historical diatribe” presum- 
ae ably prepared. by one of. the Tribe’s 
- witnesses, David M. Brugge, em- 

“ployed, by the Tribe as an archae- 


: -. ologist. It is apparent that this 


a “Summary of Evidence” is based 
primarily. on. documentary | mate- 
- ‘rials reproduced by the Tribe as 


“SNavajo Exhibits Nos. 100 to 6383 


ae and to-a much lesser extent upon 
 - the oral testimony of Navajo wit- 
_ -. hesses and other evidence presented 


é | by the Tribe. 


- "We find no merit to ‘the Tribe’s 
ie. contention that in making the deci- 
sion below, the. exhibits and testi- 
mony were not. considered.. The 
 - Director generally summarized the 
" types of evidence presented. In dis- 
cussing the facts he referred tosome _ 
exhibits and. to some of the. testi- 
Omissions of reference to. 


mony. 
' particular exhibits or testimony in 


~~ this case do not. signify, zy failure to 
| consider them. | 
- Exhibits and oral. eumons | in an 


7 administrative hearing are not fun- 
-gibles. where evidentiary yalue is 


. Seccaoun on a, quantum. basis. In- 
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eae they a are products tecne dit: : a 
ferent probative values dependent — 


upon factors such as relevance, — 


competency, and eredibility. 


The difficulty in constructing a, 


Tribe was pointed out by the State’s 
witness, Dr: C. Gregory Crampton, 
a professor of history at the’ Uni- 
versity of Utah. He stated that.only 
a partial history.of general move- 
ment into the general area could ’be 


made and he did not recall docu- 


ments that pinpoint any Indian ac- 


_ tivity to the contested sections (Tr. | 


2199-2201). We find, from review- 


~ ing the exhibits presented, at most. 


only: a vague and general picture 


_ primarily of United States govern- 


mental activities anc policies relat- 
ing to the Navajos. | 


The archival materials aiemardiie _ 


show increasing discontent by the — 
Navajos with their reservation 
boundaries as the increase in their 
population, as well as of their herds — 
of sheep, goats, and. horses (and i in- 


frequently some cattle as well), 


created problems for them. Recom- 


mendations to increase the reserva-. 


tion boundaries reflect the need for | 


i. additional grazing lands to support 


the majc or base of their economy, 
sheep — grazing, ‘and to remove 
sources of conflict with whites who 
obj ected. to Indians leaving their 


reservation to graze. their stock. 
‘Many of the complaints by whites 


made to military and Indian Office 
officials concerhing Navajos outside 


- the reservation relate to their graz- 


ing on. public. lands also. Bee 
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upon ae re aoeean® Other ‘i 


complaints relate to alleged depre- 


dations from murder, to petty theft, 
-_ to ranging their stock through farm | 
lands of the whites. pug 


an Although many of the exhibits 


refer to movement of the Navajos’ 
north of the San Juan River, only a 
few of these exhibits may be spe- 


| cifically related to the area north of 


~ the river in Utah. Much of the ma: 


terial referring to Navajos north of 
the San Juan appears.to. pertain to 


‘the more populous area in N ew. 
Mexico, especially prior to 1900. 


Thus, this material is not relevant 
to the situation in Utah, except to 
show a. pattern of expansion by 
Navajos from areas where they were 
confined following the 1868 Treaty, 
and to show federal administrative 
policies toward them. | 

- Many of the documents are in- 
complete by themselves as they refer 
to other documents or to enclosures 


- which are not a part of this record. 


While much that is stated in the 


-Tribe’s ‘summary of evidence re- - 
flects matters shown by the exhibits. 


there is also reference to some ex- 


5 hibits which were withdrawn and 


are not a part of the record, and 


many inferences stated in the sum- 
mary are simply not supported by | 
the exhibits and other evidence in 


the record. 


Pre-1868 } Indian Occupancy of the 
Area - 


_ The first time period of dete: 
cance in this case concerns the period 


prior to the 1868 Treaty with the 
| Tribe, when a permanent reserva- 
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tion for the N avajo- people was: = 


created. For our: ‘purposes, this -) 


reservation. may generally be de-  - 
scribed as rectangular i inshape,with 


a northern boundary on the line be- ° 
tween what is. now the states of 
Utah and Colorado and Arizona . 


| and. New. Mexico i in the Four Cor- : 


ners area. The western boundary Peli 
was a parallel of longitude. about _ 
109° 30’ west, provided it embraced 
the outlet of “Canon-de-Chilly” (15°. : 


Stat.. 668). The northern boundary a 
remained _ unchanged until the 
Executive Order of May 17, 1884, ~. 


established itas the San J uan River. 


As indicated, the San J uan River . ? 
was the northern boundary in Utah” 
in 1900, the most crucial date in ae a 


Case. : 


Information concerning the. peo- : : 
_ ples who have inhabited the general © 


Four Corners area. begins with the — 2 


prehistoric Anasazis.. They are of* — 
interest in this case because of their — - 


ruins and artifacts. Around. 1300. a 


A.D., the Anasazis (ancestors of 


some of the Pueblo Indians). left - 


_the area and ‘ancestors of the pres- | 

ent-day Utes and Paiutes moved 
‘into the area. The Navajos, ans 
Athapascan linguistic group,moved 
from the north into the south- | on 

western part of the United States 
sometimes around 1200 to 1500 A. D. gee 
_ Historical information concerning 
‘the Navajos in the southwestern _— 


states begins in the 17th century .— 
A.D. where mention is made of them .. 


River i in Colorado (Tr. 2179). 


at the headwaters of the San Ju wan 


Until 1848, ite southwestern ae a : 


with which we are concerned was” Mee 
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a Spanish aad then Mexican territory. | 
Copies of some ancient maps and 
. documents of Spanish and Mexican 
_.. derivation were presented as exhib- 
_... its. An historical expert, witness for 
_.- the State, praised the historical ac- 
~.. curacy of the Miera Map of 1778 of 
- the Dominques-Escalante expedi- 


a ‘tion (State fox. 39) as showing the 
. Navajos south of the Rio de Nava- 


: .. jos, identified as the San Juan River 
(Tr, 2190-94), and the Utes located 


; ~ north of the river. He indicated that 


another map (Nay. Ex. 100) could 
_ not be aecepted as accurate without 


more source data, ‘to support it (Tr. 


= - 9193-96). Another map, the Urre- 
. ° tuia Map of 1769 (Nav. Ex. 105), 
-. had no supporting explanatory 


foundation support and. is suscepti- 


ble tosome interpretation, but it has 
_.° the word “Navajo” written below 


the river and “Provincia de” above 


~~. the.rtver. The witness identified the 


-Chuska Mountain area of Arizona 


oe and New Mexico asthe heartland re- 


: gion. of the Navajos (Tr 2179), 


' -' The United States acquired the 
Mexican territory in 1848 by the. 
Treaty of Guadalupe Hidalgo, 9 

"Stat. 922. The Director summarized 
-- gome of the events following that 
. acquisition, which led to the 1868 


ees avajo Treaty: - 


ae. ee difficulties. AToOSe - 
Navajo aud the white settlers «and re- 


sulted in several military operations 

which ‘consummated in the Kit Carson 
’- gampaign of the 1860's (Tr. 2179). It was - 
.. Carson’s objective to remove the Navajos , 
from the area, This he partly accom- 


plished in.1864. when perhaps half of the 
Navajos were marched to Fort Sumner 


- in New Mexico ‘and were there confined. 
‘Some. of the Navajos escaped this fate | 
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(Nav. Ex. 116), 
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and moved into hiding in remote areas” 
‘such as the canyon country near Navajo 
Mountain. The Fort Sumner confinement 


and military campaigns very probably 


account for much of the initial movement _ 
of the Navajos north toward the San Juan 
‘River (Tr, 2180). | 


Most of the ee deal- 
ing with the Four Corners area and 


Navajo “country” after the United _ 
States acquired it is found in mili- 


tary reports and in reports of In- - 
dian Agents and the Indian Office. 
- The Gunnison map of 1855 (Nay 


Ex, 125) shows the Navajosasnorth 


of the San Juan River. The word 


“Navajo” is written between the 


110°30’ to 109°80’, parallels of Ion-_ 
gitude, which area is west of the 


Aneth area. Other material prior 


to 1868 could only inferentially, at 


best, place the Navajos in the Aneth 
area, and does not show exclusive 
occupancy by the Navajos. For ex- 
ample, a letter of May 1, 1851, from 
the New Mexico Agent: | Calhoun 
states that the 
Navajos have or are removing from 
“Chinle” to the Rio San Juan and 
pitching their lodges on both sides 


of the river, and indicating that.on 
the north side-of the river, they must 


mix with the Utahs ([tes). N avajo 


Ex. 127, a War Department re- 
port of November 23, 1858, states 
that the Utahs killed 10 Navajos on 

the San Juan north of Carrissa a 
Mountain. — 


In other reports it is not evident 
that the area north of the San Juan 


_ River pertained to the area'in New — 


Mexico and Colorado or: Utah. For 


- example, a report of May 7, 1852 


(Nay. Ex. 120), indicated that the 


Aggy 


Navajos - were moving north to the 
San Juan because they were afraid 


of Apaches. Likewise, a report of 


July 21, 1853 (Nav. Ex. 121), stated 
that Navajo~ criminals had gone 
north of the San Juan where there 


were many disaffected Utahs. Fur 
a ‘ther reports of “thieves” or “bad? - 


-Navajos being north of the San 
Juan are found in Nav. Ex. 130. 
_ That some Navajos. from the San 
Juan area surrendered to the mili- 


‘tary to go to Fort Sumner follow- 


ing Kit-Carson’s campaign 1s re- 
~ flected in Nav. Exs. 184 and 135. 

“There was evidence that some 
-Navajos may have: hidden in the 


‘southeastern — part of Utah. and 


“southwestern part of Colorado dur- 


ing Kit Carson’s campaign ‘and. 
hever went ‘to. Fort Sumner. There 7 
‘is insufficient. evidence i in the entire 


record, including: the testimony of 
“witnesses and archaeological site re- 
ports, however, to establish specific 
occupancy by such Indians and their 


descendants on these particular : Sec- 


tions of Jand at that time and es 
to 1900. | 


that the facts did not establish sufii- 
cient, tribal possession of the area to 


establish occupancy of the area in 
question. He concluded chat prior to 


the 1920’s the area was a “no man’s 


| land” used and shared by white 
 stockmen and traders, a few bands. 
of renegade Utes fleeing from con-- 
. finement of their Colorado reserva- 
_tion,. and some Navajo families 


seeking pasturage_ for their live- 

stock. However, in addition to this 

finding, he ruled, im. effect, that if 
- 508-212—73——11 : 
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thers had been aboriginal occupancy 1 eG 
by the Tribe prior to 1868, the Tribe | 
relinquished all right to occupy the ~ 
territory outside the reservation by | 

| the 1868 Treaty. | 


Effect of 1868 Me avajo Treaty | 
The Tribe makes no argumitit 7 


concerning the effect of the 1868 - 
Treaty upon its aboriginal tribal — 
rights. It had previously alleged 
that it did not matter whether the — 
occupancy was considered as being. 
Inthe. individual Indians or as tribal - 
occupancy. The Tribe’s most recent 
‘theory: repudiates any significance 
to the Treaty: because it asserts. 
- other tribal rights derived from the 
-Utah Enabling Act and govern- 
mental policy apart from its acs 
| riginal rights. 


Nevertheless, ‘the effect of the 


Utah Enabling Act and of govern- 

~ mental policy must be considered in _ 
relation to the Treaty. The Direc- 
_tor’s decision quotes from portions — 


of the Treaty. We need only reem- 


phasize that by Article IX of the 
- Treaty, the Tribe, through its 
‘The Director — gener erally. | 


representatives, -relin- 


expressly 


7 quished all right to occupy any ter- 
. ritory outside of the designated 


reser vation area, except for retain- | 


ing the right to hunt on any unoc- 
- eupied lands contiguous to their . 
reservation. (15 Stat. 669, , 670). By | 


Article XIII, the Tribal representa- 


tives agreed to make the “reserva~_ - 
tion their permanent home, and they 


will not as a tribe make any per- | 
manent settlement elsewhere, reserv- — 


ing the right to hunt’ on the lands © : 
adjoining the 


said. reservation | 
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ite formerly. éallled. theirs.” The Tribal 
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representatives also.agreed 1 to do all 
they could-to induce Indians away 


- .from: the reservation, “leading a 
- nomadic life, or engaged in war,”’to- 
abandon such hfe and settle per- 


»  manently ia reservation. It was 
agreed that. if any Indian left. the 
reservation to settle elsewhere he 


- would: forfeit. all rights, privileges | 


-and:: annuities. conferred by- the 
terms of the treaty (15 Stat. 67 sae 

_. The..creation .of the reservation 
: esllow ini a military campaign and 
-enforced confinement of the Tribe 
cat Fort: Sumner -was in furtherance 
of the governmental policy at that 


~ time, to keep the Navajos from en-— 
gaging in depredations against non-. 
Indians. and other Indian groups. 

- Non-Indians were not thereafter 


to be:allowed within the established 
reservation boundaries without au- 


- -thorization from government offi-. 
-.¢lals (Art. II, 15 Stat. 668). By 
this segregation it was hoped that 


-. peace between the Indians and non- 


_ . Indians could be maintained. The 
latter were increasingly moving 


into the southwestern part of the 


a country following its acquisition 


“from Mexico. For a discussion of the 
exclusive governmental rights re- 


tained by the Navajo Tribe over the 


_Jands within the Treaty reservation 


see Arizona ex rel. Merrill v. Turtle, 
413 F. 2d 688 (9th Cir. 1969), cert. 
den., 396 U.S. 10038 oi 9) , and cases. 


| cited therein. 
Tt has long been sstaiighed that 
~ Indian tribal aboriginal occupancy 


- rights are extinguished by cession to 


a : the Tinited States. Mitchel v. United 
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States, ‘supra. The extinguishment 4 
of tribal aboriginal rights to lands 


outside of established reservations 


‘has been recognized in more recent 
times. United States v. Santa Fe: 
Pacifie Ry. Co., 314 U.S. 339 (1941). 

A special three-judge Federal Dis- 


trict. Court of Arizona in a. con- 


troversy between the Hopi and - 
Navajo Indians as to lands within 
an executive order 
_ereated: December 16, 1882, for the 
Hopi “and such other Indians as the 
Secretary of the Interior may see fit 
to settle thereon,” specifically dis- 
cussed the Navajo Treaty of 1868. 
The court indicated that the Nava- 


reservation 


jos had no rights to lands outside 
the original reservation except inso- 
far as the Government released 
them from their agreement when ~ 
provision was made for them to oc- 


cupy other lands by an executive 


order or other administrative order 


or by a statute. Healing v. Jones, 210 


F. Supp. 125, 140 (D. Ariz, 1962), 


aff'd, per curiam, Jones v. Heating, — 
873: U.S. 758 (1963). The Supreme 


Court of Utah i in Young v. Felornia, | 


121 Utah 646, 244 P.2d 862 (1952) , 
cert. denied, 344 U.S. 886 (1952), 
also held that the 1868 Treaty bound 
the entire Navajo tribe and divested . 
each member of aboriginal interests 
_to lands outside the reservation.’ 


™The action. was prought by holders of graz- 


ing permits for public lands issued by the 


Bureau of Land Management, and also of 


' grazing leases from the State of Utah as to 
- school section lands to remove certain Indians 


from lands in San Juan County, Utah. The . 


Utah Court upheld a summary judgment for 


the plaintiff although the Indians claimed ex- 
elusive grazing and possessory | rights based 
upon their continuous use and. occupancy of 
the land. from time immemorial and their al- 
legations that they were a separate band dis- — 
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‘respect from the view ‘expressed by 
the Utah Supreme Court in Young 
v. Felornia, as to the effect. of the 


. 1868 Treaty upon the aboriginal 


rights of | Navajo Indians, © that 
— doubt has been removed by a subse- 
quent. decision, United ‘States. ve 
Kabinto, 456 F.2d 1087 (9th’ Cir. 
1972), cert. denied, 409 U.S. 842 


(1972). In Kabinto, the United 
States. sought to eject 16 Navajo 


Indians within a. portion ‘of the 
Hopi reservation which the Court 
in Healing ruled belonged exclu- 


‘sively to the Hopi Tribe. The Nava- 
_jos.claimed the Healing: decision 
did not bind them for a number of | 
reasons, including an assertion that. 


they had aboriginal occupancy 


-tiglits to the land based. upon occu-_ 





‘ tinet from the Navajo Indians who signed the 
Treaty. The Court found from their admissions 
that they were Navajos whose ancestors were 
eonnectd with the Treaty Indians.. . 


‘A similar action was brought by the United . 
States to remove the Indians from the land, 7 


The United States Court’ of Appeals for the 

10th Circuit overturned a. District Court’s dis- 
missal of the suit on the ground factual 
questions had been raised by the Indians’ 
~ elaimed occupancy rights and their claims that 
they were.a separate band of Indians not part 


- of the Navajo. Tribe and had no treaty obli- | 


" gations. United States v. Hosteen Tse-Kest, 

191 F.2d 518 (10th Cir. 1951). It ruled that if 
the: Indians were found to be willful and con- 
tinuous trespassers they should. be enjoined 
and remanded the case for trial. The action 
was later. dismissed by the District Court on 


June 27, 1953, however, as being moot since - 


the Indians had moved to the reservation. 
These two cases are noted by the Supreme 

_ Court in Hatahley y. United. States, 351.U.8. 

- 173, 175 (1956), which the Tribe has cited 


ag showing a recognition. of the long-time. 


-oecupaney of Navajo Indians in San Juan 
_ County. (Portions of the transcript in the 


Hoatahley case were admitted as evidence © 
- in’ the- present. case, as Nav. Ex. 59.) The 


Indians» in these three cases were occupying 
the McCracken Mesa’ area which was later 
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| It there was any doubi that A eal- 
ing v. J ones, Supra, ‘differed in any 


or bol 461 


pancy which arose prior to ihe {982 - 
Executive Order establishing the 


Hopi Reservation. Eabinto held, 
however, that H ealing was res judi-_ a 
cata. of the question of the ex-. 
| tinguishment of ‘their aboriginal a 
claims. The court quoted, at 1090, . 
from an unreported conclusion of. — 
daw 3 in ‘ealing: ers the special _ 
court determined : = 


“Neither the. Navajo. Indian: Tribe nor = 
any individual Navajo Indians, whether 


or not living in the [Hopi] reservation | 
area in 1882, gained ° 


the Secretary of the Interior, under is _ 
Executive Order of December 16, 1882, 


| settle other Indians in that reservation.” ian 


: saded to the Navajo Reservation be tees 
act in an exchange. for reservation lands in 


Arizona to be used by the United. States: in- 


connection with the Glen Canyon Dam. The “— 
-. Supreme Court stated at 174: that Indians had ©. _ 


lived “from time immemorial in stone and. 
timber hogans on public land in San Juan 


County.” .The question presented before the __ 
Court was not one of title to the land, but. — 
whether the Indians could recover under the 


Federal Tort Claims Act, 28.U.8.C. §§ 2671. 


et seq. (1970) for the wrongful destruction of 
The... a 
- Court held that the individual: Indians were ~- 
entitled to damages since the employees had. 
. not given them the requisite notice prescribed © 


their horses by government. employees. : 


by the regulations. issued. pursuant to the - 
Taylor Grazing Act of 1934,.a8 amended, 43 


U.S.C. § 315 (1970), before destroying the 
_horses. The Court. also held that the. District 
Court could not enjoin the United States or its 


agents from interfering with the. Indians. The | 
case, therefore, does not stand as precedent — 
for a recognition of occupancy rights in those 


Indians superior to the United States’ grazing 
lessees, but,. rather, that the Indians’ right. 


to have proper notice given before the destruc- — 


tion of their horses was equated with the same _— 
right in white men who graze without authori- 


zation on public range lands licensed” to: S ; 


-. others: 


any immediate .. 
“rights: of use and occupancy therein by 
reason of the issuance of the Executive. — 
Order of December 16, 1882, or by reason ~~ 
of any other fact or. circiimstance, save 
and except by the exercise,-after Decem-.. - 
ber 16, 1882, of the authority reserved in. - 


and decided adversely © 
Z With reference to a contention that 


DECISIONS: ep THE 


7 The cen decision. emphasized : 


-. the power. of the United States to 


extinguish Indian title—the ab- | 
original right of occupancy. From 
the quotation above it, concluded 


that. Healing had ‘considered the 
. aboriginal claims of the N: avajos 
to them. 


; Hl ealing ‘had not discussed Cramer 


vy. United States, which the Tribe 


-yelies. on -in. this, Case, the ‘Court 


= stated at 1090: 


. 8 ‘Tn. Ocnek ‘the Sepnede Court ee 
ene hela. that Indians. who ‘settle ‘upon the 
"public. domain. and establish residency 

. #4 thereby. acquire _ rights. of. possession. 
Cramer, .as. was: United. States Ve Santa 


Fe Pacific R..Co., supra, was an. action 
_ “brought. by: the United States to: protect 


 -Indian..title against | third. parties. who - 
Posture. 


also claimed interests from. the. United 
States. The question was not the power 


 -of the government to extinguish aborigi- 
nal Indian title, but whether that power ee 
“was exercised. OU. determined that 


| “At. had been, 


Suk Therefore, itis aoe that by es 
se Navajo Treaty of 1868 the aborigi- 
_. ‘nal occupancy rights of the Navajo 


Tribe and its members to any: land 
outside the 1868 reservation were 
7 extinguished. See also Dubuque & 

Sioux City RR. v. Des Moines 


Valley B.R., 109 U.S. 329 (1883). 
_..The above quotation illuminates one 
of the essential differences between 


the instant case and Cramer and 
ae United States v. Santa Fe Pacific 
Ry. Co. namely, the fact that-in 


those’ a cases the rights of the In- 


- dians (an individual in Cramer, and 


the Walapai Tribe in Santa Fe) 


against third parties (railroad com- 
panies or their vendees in both 


DEPARTMENT OF. THE INTERIOR | 


| [80 I.D. 


cases), arose beens the United 


States had not: extinguished | the 


aboriginal rights. In. Cramer a fur- 


ther reason was involved, namely, 
occupation rights based upon im- a 
provements and enclosure of land, 
- similar to settlement claims of non- 
. Indians, as will be discussed further, 


infra. In Santa Fe the grant to the. 


third party was only of lands which 
had been voluntarily ceded by the 
‘Indians, SO there was a further ques- 


tion of voluntariness. Here, how- 


ever, there are no such differences 
and the. N avajo aboriginal - occu- 
-pancy rights or title had been ex- 
| tinguished by the 1868 Treaty. The 


rights of the. third party, the State, 


- therefore, and ‘the rights” of the 
Tribe are in an entirely different a 


Ap Pia Evidence oe roe | 
indian Occupancy of Aneth Area 


Before - considering the Tribe’ S 


contention that the Utah Enabling 
Act, in effect, created or recognized 
4 further tribal right of occupancy _ 


in lands outside the reservation, let. 


us review the manifested facts of — 
- Indian oecupancy and. the mani- 
fested governmental actions toward _ 
the. Navaj os that are established by | 
the record. We shall emphasize es- 


pecially material which is not: ex- 


‘pressly discussed in the Director’s. - 
decision. As the Solicitor stated in 
_remanding this case for the hearing, 


“the resolution of legal principles in 


areas which have not been clearly 
staked. out is better done with full 
knowledge of the facts involved,’ Zar 2 ee 
" LD: 861, 366 (1965). I testy b 


t, Maa a Ps NAVAIO. TRIES 
| There | is little in the ohare ma- 
terial presented by the Tribe ‘con- 
cerning the decade following the 
-1868 Treaty. Of some interest is a 
report dated 1876 of an archaeologi- 


eal: expedition by Jackson, entitled: 


“A Notice of the Ancient Ruins in 


_ Arizona and Utah Lying About the 


Rio San Juan” (Nav. Ex. 187). He 


reported finding a skeleton which he: 


identified as probably being a Na- 
vajo by the type of cloth uncovered 


with the remains. He stated that the 7 
-Navajos had occupied the country 


“within the remembrance of the 


older persons” and were driven. 
beyond the San Juan by the on- } 


| slaughts of aggressive Utes. 


-. Much of the archival material 
- which can be related to the Aneth 


area for the years 1879 through 1885 


pertains to a settler named H. L.- 
__ Mitchell, who located a homestead’ 
at the mouth of the McElmo. Can- 
yon at the San Juan River, and also 
ran a store and trading post. “Re- 
ports by military and Indian Office 
_ investigators of his alleged troubles — 

_ with the: Navajos bringing their. 

sheep across the river and bothering 

the non-Indians living at, McElmo. 
blamed the troubles’ upon. Mitchell. | 
They indicated he would encourage — 
the Navaj os to go off the reservation. 
by giving them “passes” and then- 
complain that the troops were 
needed so he could sell supplies to. 


the Army (Nav. Exs. 186, 226, 


280). a ek letter of October 14, 1882 


= 8 Mitchell ike shea tieao ua | in | 1879 that. 75 


| whites living at McElmo had. been threatened 


by Navajos who brought 20,000. sheep through - 
their homesteads (Nav..Ex, 144). He also com-. 
plained at that time in behalf of himself and 
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Cottonwood Wash: (Nav. Ex. 207). 
- official stated: ‘the Paiutes were less. to blame, 
but that they join the Navalo’ “in cers 

(Nay. Ex. ica see 5 me 


(Nav. Ex. 163), the. Indian Agent 


Eastman, told Mitchell not to give 
the Navajos. permits to go off the 
reservation, but to let them know _ 
they must not a ‘on settlers’ a 


rights. | : ea 
In a ‘letter of Oatéber 31, “1882 ae 


(Nav. Ex. 164), Agent FAgtrian re- 
ported to the Commissioner of the 
‘Indian Office’ that Navajos: said 
-whites—not Mormons—told them 
to cross the San Juan River into 


Utah, but the Agent had ordered 


them back to the reservation. “At ce 
7 that time, Eastman n gave some passes ss: 


50 other “gentiles"’ ‘that the Indians were a 
- friendly with the Mormons but not. ‘them, 


and. the Governor of Utah had refused | him | 


' arms to protect his settlement (Nav. Ex. 145). 


Military officials - investigating the - charges. 


were skeptical and seemed to find him getting © on 


along well with the Navajos. Cir. 172). They 
also reported that he stirred up the Indians - 
(Nay. Ex. 178). In 1880, however, . his ‘son 


and another. white were killed. by Utes or _ 


Paiutes (Nay. Bxs. 149-53). ‘On ‘December. 10, 


1883, Infantry Captain. Ketchum reported on 
his expedition in Utah to Bluff, the Montezuma 
area, and Mitchell’s ranch (Nav: Ex. 189). He 
stated that: Mormons were abandoning their — 
ranches close to Mitchell and. he had. taken 


care of the. ‘incident. with the: Indians and 
Mitchell: He | ordered’ the Navajos ‘north. of 
the. San. Juan to. ‘LOSS the river fo, -Cheir, 
reservation. t 


In 1884-an. incident ‘occurred at. ‘Mitchel!’ a x Me 
and” 


ranch . in which he killed one Navajo 
wounded two others. The next day after. 
Mitchell and-his family had ‘fled, Utes and 
Navajos sacked his place and stole everything | 


(Nav. Ex. 199). They also plundered stores 
belonging to two other whites (Nav. Ex: 200).° ° 
Later’ military reports were to the.effect that. 
the incident at Mitchell’s was not significant, 


the Navajos were no longer: around; and the 


Utes had returned to their area (Nav. Exs. 


205, 206). A -subsequent’ report implicated | 


some Paiutes in the Mitchell affair, part of a 


group of about 40 Paiute “renegades” . who. 
lived: in the vicinity of the Blue Mountains, 
and ead waters of Montezuma Creek and - 
Another 


: 64 


toa number of. Navajo ee to | 
~ hunt off the reservation. (Nav. E Hx. | 


laws as ‘the whites. | 
would attempt to get the Indian 
police to try to restrain the Indians 
against. making threats of Violence 


165). es 
Tn: an parler letter of. ‘Septem- 


ber 27, 1881. (Nav. Ex. 155), Agent 


Eastman reported that Navajos liv- 


ing north and west of the.reserva-_ 


tion had offered to help 40 “peni- 
tent” Paiutes in Utah, as they “used 
to be friends” .and had intermarried 


with their people, but if the Utes” ee 


returned to their bad life. of “thiev- 


ing’ and murdering” the N aAVajOS — 


‘said they would “hang them.” A 


new Agent, Bowman, in ‘Decem-. 


ber 1884, in response to complaints 


by settlers from McElmo about the | 


-Navajos, stated that the Navajos 


had a right to go off the reservation 


to hunt, but were subject to the same 
He stated -he 


“(Ne av, Eixs. 222-24). 

“By” February — 23, 1888, Agent 
Bowman reported on his. meetings 
with settlers and Navajos by the San 
Juan and stated that all but one 
problem was resolved, a conflict. be- 


tween a settler who had valuable 
improvements on the land and an 
Indian who had none and _ lived. 


there but. part time. He also stated 


that the. whites said only Mitchell 
caused trouble and made complaints. 
He indicated. that the Navajos were 


not. on the public lands. there, but | 


15. families and their flocks were on 


the Ute Mountain reservation (Nav. 7 


Ex. 207 ): During the period of 1885 


through ° 1888, a few. other com- 
plaints were made by residents of 
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Blu. and. MeElino. concerning , the: 
Indians off the reservation.? | 


_ Complaints from Utah citizens 
in. 1889 and 1890 concerned Indians 
in. the Blue and LaSal mountains 
which are north of the area in ques- | 
tion here.. These complaints: in- 
volved. Utes and Paiutes as well as 


3 Navaje 08.10 


9Tn- November 1885, 21 settlers at Bluff 
requested that the Navajos be kept south of 
the San Juan’ River as they were crossing 
in. great numbers with their stock and crowd- 


ing off the settlers’ stock and. eating their , 


grass (Nav, Ex. 239). 
'.In 1887, -a trader, aes M. “Barton, was’ 


| raurdeted at Rincon eight miles below Bluff 
on the San’ Juan River. Indians later came 


back and robbed the store. Mormons at Bluff 
requested a “small detachment of troops to 
capture the: murderer and robbers Aan Ex. 
247).. 

In 1888, 19 petitioners from McRimo com- 
plained about Navajos— peing off the reserva- 
tion. and stealing. The Agent in his letter of.. 
December 15, 1888, reported that the Navajos 
crossed the river chiefly to trade.:He sug- 
gested.a trading: post south of.the river would 
keep them there (Nav. “Bx. 249). Indian Agent 
Patterson: responded: that’ he: would: send: his 
Navajo police to the area to keep the Navajos 
on the reservation. He didn’t want them to 
Cross the river. (Nav. Bx: 251). 
_..10%n the fall of 1889 the Governor of. Utah: 
reported that bands of Navajos and Utes were- 
in the‘ Blue Mountains: hunting and alarming . 
the citizens (Nav. Ex. 254).'The Commissioner. 
asked the Agent to have the. chiefs and head- 
men-return the ‘Navajos to the reservation. The 
Indian Agent at the Southern: Ute and Jicarilla’ 
Agency. indicated the Ute Chiefs denied any: 
trouble (Nav. Tix. 255). The: Acting Commis- 
sioner ofthe Indian Office ina letter of 
November 7, 1889 (Nay. Ex. 257), to the | 
Séer etary’ of: the Interior'stated that 75 to 100 , 


Navajos' were reported off the. reservation in 


Utah and that he recommended that the 


Secretary’ of ‘War have the’ military’ return 


them. In a letter of: December. 11, 1889. (Nav. : 

Bx.. 258), he also. ordered the Indian, Agent . 

to remove Navajos found within the Ute 
Ageney and to. avoid troubles with the whites. 
The military report of the investigation into ~ 
the Blue Mountains in 1889 (Nav. Bx. 259), — 
stated the cowhoys complained ‘that the 


‘Indians ran their cattle out of the mountains 


and ‘made them’ wild. It also stated that the 
Navajos: and - Utes. were’ hostile with: ‘one: 


another, The Navajos would. kill deer for the. 


t 
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In 1893 trduble between the non- 
Indians and Navaj os along the San 
Juan occurred : in*an incident at 
River View, ‘Utah, but’ primarily 
involved the Indians © in’ New 
Mexico, including the murder of a 
non-Indian there (Nav. Exs. 269- 


89). The new Indian Agent Plum- 


mer requested permanent military 
troops at Fruitland, New Mexico, as 
the Indians were increasingly steal- 
ing cattle and sheep outside the res- 
ervation. He requested military. 
patrols to arrest Navajos north of 
the San Juan without passes, and - 
_advised‘that the N avajos’ activities 
off the reservation should: be con- 
fined to legitimate trading, because 
they had driven their sheep through 
others’ pastures, killed ¢attle, and. 


brought liquor-back to-the reserva-. 


tion (Nav. Ex. 289). In June 1893 
he also instructed. a “Farmer,” em- 
_ ployed’by the Indian Agency to help 
the Indians, to try to keep the 
, Indians on the reservation and to 


have them 1 trade ouly wily traders 


hides only while ‘the Utes would use the a 
The. report. suggested possible danger to non-. 


Indians, as well, if the two groups ‘fought each 
other. Hxcept.: for a: “renegade” ‘band © of: 
Paiutes, the other Indians. returned to. their 
reservations. Trouble also. occurred between 
whites and Indians in:San Juan County, New 
Mexico, resulting -in a. cowboy killing a 
Navajo. To avoid further trouble the Agent. 
reported : he would -get 25° Navajo: families 
who were off the reservation to return (Nav. 
Wx. 260). On “March 4, 1890 (Nav. Hx. 262), 
Agent Vandever reported: to the Commissioner 
that he’ would enforce: the. Commissioner’s 


order to return the Indiazs to the reservation — 


except for those individual Indians off - the 
reservation: who had settled: upon. government: 
land with the intention of complying with 
the land laws... 

-In 1890,. petitions ‘ix citizens - of .Grand 
County and. San . Juan ‘County, Utah,. com- 
plained that roving bands: of Utes and Paiutes 
and some Navajos were stealing their stock,. 


on their side of the river bey Ex | 
286). OO sors oe. hg 
In: Noveraber-1 1893 - Plammér re- 


ceived complaints: from settlers at 


River View; Utah ° ‘(close to: the 
Colorado: border on the,San Juan 
River) that the Navajos were north 
of the river depleting the range and — 
killing game (Nav. Ex. 296). He 
ordered the farmer at Fruitland, 
New Mexico, to go to Utah and ar- 
rest any Indians found outside the 
reservation without passes and im- 


pound their stock. He indicated that: | 


he had given afew passes to Navajos 


to hunt in the Ute and Blue Moun- pee 


tains (id. and Nav. Ex. 298). He | 
also recommended. Bluff as the best — 
place for interested lady missionar- 
ies to teach the Indians, as it was 
located ‘across the river from the 

reservation and was visited by many . 


- Indians throughout. the year (Nav. 


Ex. 297). In the spring of 1894 
Plummer oversaw the placing of a 

teacher “for the Indians at Bluff 
(Nav. Eis. 310, 311). a : 


produce o6ni ‘their fini killing: game for. | 
hides alone; and causing the settlers to be in - 
fear. This was in the area of the Blue and’ 


-LaSal Mountains (Nav. Dx..268)...Vandever | : 


reported that he had sent his police to get the 
Indians to come in (Nav: Bx. 264). The 
Indians-:told: ‘them ‘they -had been living ., on - 
claims from 12 to 21 years and intended to’ 


‘remain there. He declared he was powerless 


to:do anything and.they remained: on their 
settlements. “A Tough. draft of a reply to 
Vandever’ s° ‘report stated it” was the policy 
not.to force any Indian who’ had taken ‘up. 
his residence, separate and apart from his — 
tribe to live on a reservation, that any Indian 
who had “made. valuable improvements upon. 
any -particular tract and desires to continue 
in occupation thereof and obtain title thereto 
should be.eneouraged to do so and assisted, 
but. that bands of. Indians who merely roamed. 


around. with their flocks of sheep and goats 


should be placed on. the reservation” (epaen. . 
to Nav. Ex, 264).. : oe 
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__ “That. year in response to other 
complaints from citizens of Utah 


concerning the Navajos, Plummer 
-' sent the “Additional Farmer” from 
- Fruitland, New Mexico, to Bludf to 


~ tell the Navaj os to stay on their side 
of the river except when trading, 


and if they were arrested, he could 
— not and would not aoe them. Nee : 


Ex. 314). 


In the 1890's there, was’ agitation 
by settlers and others in Colorado to 
_ remove the Utes from their reserva- 


tion in-southwestern Colorado and 
_ to place them ina reservation in San 


Juan County, Utah. This proposed. 


new Ute reservation would include 
land within the 1884 Executive 
Order addition to the Navajo 


reservation as well as public lands. 
Plummer in a letter of March 13, 


1894, to the Commissioner (Nav. 
Ex. 309) strongly protested against 


the proposal. He pointed out. it 
would give the most isolated. por-— 


tion of the Navajo Reservation to 
the Utes, that the greater part of 


liquor traffic with the Navajos was. 


carried out from shelter afforded by 


the present Ute reservation, .and 
that the opportunity for lawlessness 
of all kinds would be increased by 
_. giving them an almost. pepEes 
| asylum. = | 
‘An Eastern asabisheneat: the 


Indian Rights Association, pub- 
__ Hshed-a report in 1802 (State Ex. 


le stated that in San Juan County, Utah, 


8 Utes had “foiled” about 180 white men,. 


soldiers and volunteers. He indicated that 


the Navajos living in that section of the. 
reservation so far from the agency head- 


quarters and separated by almost impassable 
_ roeky country were the least controlled and 
' the area had proved an asylum for outlaws 


7 from all parts of the Tribe. To give these 


40), also secae: to. the ptopoal. 


following a tour by its committee of 
the area. The area is described. as a 
‘“no-man’s land,” but no Navajo: set- 
tlements in the area are mentioned. 
Citizens of San Juan County, 
Utah, also objected to the proposal 


and stated that the Utes were acting 


insolently and threatening the 


whites. to leave. They suggested 


people were deceiving the Utes into 
believing they would be given San 
Juan County, Utah, as a reservation, 


and large annuities (Nav. Ex. 313). 
The Ute Indian Agent responded by 


letter of July 3, 1894 (Nav. Ex. 


312), that the Utes went upon the 


public, domain in Utah for forage 
because of encroachments on their , 


reservation. 

‘The 
plained to the Secretary of the 
Interior that 300. to 500 Indians 
from the Southern Ute Reservation 
and 200 to 300 Navajos were in 
combination to oppose the whites 


in San Juan. County, Utah, and re- 


quested troops to prevent conflict 


and bloodshed (Nav. Ex. 317). The 


Rocky Mountain News reported 


that landseekers in Colorado were. 


trying to “kick” the Utes into Utah 
with the encouragement and aid of 


Ute Agent Day (Nav. Ex. 325). 
The Durango Democrat and Du- 
rango Herald (Nav. Exs. 821, 323) — 


defended the rights of the Indians 


to graze in the Blue Mountains, in- _ 


people San Juan County would be a further 


outlet where whiskey could’ be: obtained. He 


believed the proposed Ute reservation in San 
Juan County, Utah, was -not in the best 


interests of the Navajos, the ‘Utes, the Govern- 
ment and settlers pgiotnine the. reservations 


(Nay. Bx, 309). 
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Governor . se. Utah com- 


Addy 


Ute Agent. Day supported. the Utah 
proposal and reported to the Com- 
missioner that reports.were exag- 
| gerated, that the Governor of Utah 
was wrong, and that the. cowboys 
were the hostile element (Nav. Ex. 
827, 328)..The Governor of Utah, 
however, complained. to the Secre- 
tary of the Interior that Agent Day 
was causing the trouble by telling 


the Utes to go out’ on the public ; 


land 3 m Utah (Nav. Ex. 320). 
| — Agent. Day further: reported to 
as, Commissioner on December. 14, 


- 1894, that. there were no people be- 
tween Bluff and Monticello, only. a 
few: cattle companies. and afew - 
- Utes who had used the winter. range. 
7 (Nav. Ex.. 384). He continued his. 
 urgings. that the. Utah area, be. made 3 
«the. proposed. reservation. for the 
: Utes ag it-was held by a few cattle | 
men and- renegade whites “worse 
than Indians,” and that only 117 
votes were cast. in the last. election 


in San Juan County (Nav. Ex. 


: 339). In a military report, dated 


‘December 18, 1894, of the situation, 
Lieutenant Colonel. Lawton stated 


i that. trouble between the Indians 


‘and non-Indians resulted. because it 
was the first time the Indians had 
come into the Utah’ area: in such 


large numbers saying they would — 


Stay there. He reported that a:band 


of Weeminuchee Utes under Tgna- - 


clio were returning to the reserva- 
tion, but a. group of about-95 Utes 
and about 80: Paiutes: under Be- 
noow, who had never resided on. the 
Ute Agency, would not move and 
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aes dicating that vate had used ‘the 
. forage on. the Ute ‘reservation. 


“Bks. 346, 348, 349). 
‘Noland: for stock allegedly lost: to _ 
‘the. Navajos was made: Ca Ex. | 
350). 


it would take oe to: move them ; 3 
to the reservation and. =e them. = 
| there. (Nav.-Ex. 341). 


In December of 1894, new acting 


Navajo Agent Williams reported to 


the Commissioner that the Navajos 
were in an impoverished, condition | 


due to droughts, and had undoubt- 
edly killed non-Indians’ cattle and 


sheep north of the San Juan to keep 


from starving (Nav. Ex. 329). He os 
stated that a number were off the 


reservation. with. their flocks of - 
sheep “trespassing on the impover- 


ished ranges of Utah” and he would _ 
order them back on the reservation’ — 
“although it would. ‘be’ like con- 
demning them and the’ sheep to- 
“death.” Zd. In January 1895 Wil- 
liams reported. tothe Commissioner. 
‘that 400 to 500 Navajos were desti-  _ 
‘tute “and were ‘killing | sheep and 
“ponies of others on the reservation 
and he’ had - received complaints oe, 
from three places outside the reser- - 
vation of sich killings, that all of — 
‘the trading posts on the San‘ Juan 
‘but one were closed and the one, | 
“Noland at River View, Utah: (see 
Nav: Ex. 347), had no trade because 
the Indians had nothing to sell. He 
‘requested: food and supplies (Nav. 


Ex. 344), They were ra (Nav. 
A claim: ‘by - 


In May 1896 Ute oe Day re- 
ported to the Commissioner: that 


‘Ignacio requested ‘troops to remove 
-Navajos from the west end of the 
Southern Ute reservation; they had _ 
promised to go early in the.spring _ 


_ County, - Utah, 
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. “but: now refused and. anid itis: 
land as theirs; they | were menacing 


the Utes and monopolizing the pas- 


_ture and waterholes with their vast. 


herds (Nav. Ex. 351). In August 


" ported. that as soon as.the Navajos’ 
crops within the Ute Reservation 

- were harvested oer would leave 
(Nav. Ex. 852). 


On August 22, 1897, a aa of . 
San Juan. 


‘Holyoke (McElmo), 
complained that 
~ Navajos’ sheep ate her crops and 

the Navajos threatened her if she 


attempted to drive the Sheep off 


i‘ s (Nav. Ex. 355). 
- Some of the history. Seteaea in 


aa ‘the documents for the next two de- 
_ ,eades concerns Howard R. Antes, 
'-who located’ a small. mission at 


 Aneth on the north side of the San 

‘Juan River in Utah. He used this as 

_ a school, teaching upto 15 Navajo 

_ ~ children. He later apparently also 
. operated a trading post. 

- On November 14, 1898, is com- 


ae plained to the Secretary of the In- 


-terior concerning a Fred Adams of 


‘Bluff, who claiming to be a county. 
Official taxed Navajos for grazing © 
_. > their sheep on the Government land 


north of the San Juan River. Antes 
-stated that the land was worthless 


ers and two men who had a few acres 


in cultivation and desired to use the 
land for grazing themselves, He re- 


quested that Indians, or at least the 
--Navajos, be allowed to leave their 
‘reservation temporarily to get sub- 


- ‘gistence’ for their flocks and that 


they be exempt from taxation (Nav. 
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| Ex. 858). By letter of pecans | 
1898 (Nav. Ex. 359), the Commis- | 

~ sloner reported | to the Secretary of 

‘Interior ‘that for several years “a 

“few of the Navajos and a number of 

“1896 Navajo Argent. Williams re- — 

| finding subsistence for their flocks 


Southern Utes. as well, have been 


in San Juan County, and this with 


the: tacit consent. of the office.” He 
stated. that: as. wards of the Govern- 
‘ment they should be permitted to 


graze their stock on public lands and 


“that the county should have no right 


to impose any grazing: license tax 


‘upon them. He recommended that 
Antes be advised to inform the In- . 
dians that they should pay no taxes — 


on their flocks to anyone, so long as 


‘they are kept upon the unoccupied 
lands of the United States. He also — 
advised that Antes should lay all 

the facts relative to Adams’ conduct — 
before the prosecuting attorney in 
‘San Juan County with a request 
that he take action. He then stated: 


Tt 3 is not deemed wise to officially notify | 


“the Indians of the Navajo. Reservation 


that’ they are. at liberty to leave their 


reservation when. they please to occupy 
‘lands outside and they: should not be en- 
couraged to do-so. A system of irrigation 


on this reservation is. now in course of 


construction, and. when completed, the... 


Indians will have no reason for going out- 


‘ side for grazing or for. ee land. 
«rT, me | | 
'.and only inhabited by several trad- — 


‘The. record. Ass not goniae the 


: pene s response, but Antes in a 
‘letter of February 2, 1899, to the 
Commissioner 


(Nav. Ex. 361), 
stated: that the Commissioner’s let- 


ter to the Secretary was forwarded 


to him with the Secretary’s concur- 


rence “that the Navajo Indians 


could graze their fiocks off of their 


gate 


7 reservation without bang obliged to 


pay taxes to white men who do not 


occupy it.” He requested that sup- 
_ plies be sent to the destitute Indians. 
On December 14, 1898, Navajo 
Agent G. W. Hayzlett reported of 
complaints from people in Utah of 
Navajo depredations (Nav. Ex. 
360). He also stated that, he had 
written some of the parties that in 


in his opinion. the Indians had the 
same right to occupy and graze on 
the public lands that the whites had ' 


— subject, however, to the same Jaws 
of the State or territory, as the 


whites, and that he would ask the. 


Department’ for advice. He also 


stated the Navajos were selling their | 
sheep to traders and others but he 
_ directed his police to arrest any whe | 


did so. He also wrote to Antes on 
November 9, 1899, to advise the In- 


dians not to sell igi stock as once > 
they did, they would have nothing» 


(Nav. Ex. 862). Antes took it upon 


_— to issue “passes” or “per- 
> to the Navaje os 'to go on ee | 


mubilic lands. 


_. In January 1900, Kate Berne 
Clerk of San Juan County, Utah, 


complained to the Commissioner 
that the County derived. its revenue 
from ‘taxing stock, that the range 
was in bad condition due to drought 


and stocked to its utmost capacity, 
and that the Indians refused to re- 


a move their stock across the river be- 
- cause of permits issued by Antes. 
She asked what. authority he had — 


to issue them and enclosed a copy of 


the “permit” from Antes (Nav. Ex. 


865). The Governor of Utah also 
asked the Secretary of the Interior 
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as to Antes? authérity to issue ie per: ; 


mits. The record does not reflect the 
Secretary’s reply, but it does. re- 

flect a letter of January 22,1900, by 
the Commissioner to the Secretary —_ 


(Nav. Ex. 366 and encls.), which — 
avoids an answer to. that specific. 3 


| question, misstated the facts con= 


cerning the “permit”, and:refers to. 


his letter to Hayzlett: of March 3, 


1899, advising | him that: 


eR many persons living in Utah just 


across the northern boundary line of. the 


Navajo ‘Reservation. had. complained 


about the Navajo Indians entering San_ 


Juan County with their herds, for the 


- purpose of grazing the same, upon a per- 


mit issued to. the Navajo Indians by>.a 
proper County official of the said County 5. 


_ that in reply he had advised the complain- 
ants that in his opinion the Indians had ° 


the same right to occupy and graze on the | 


public lands. as had the whites ‘provided 


they: comply with the laws governing the. 


whites and he requested that he be in- 
i structed i in the premises. | 


In reply, the office, under date of 


March 3, 1899, advised him as. fol- 


lows: 


In reply. you are aavieed: concerning 
the first subject that this. office is of the . 
opinion that Navajo Indians who comply 


with all the laws of the ‘State of: Ciah | 


and pay for and obtain a license to own, 
raise, or .pasture their livestock within 


the lands of the said State, would. have 
just as good a right to do so as have the oS 
whites. While you are expected to Té- 7 
strain and prevent so far as practicable 


Indians ‘under your charge from going | 


off the reservation for such purposes, yet 
it is very much doubted that you havea _ 
legal right to prevent them by force from. : : 
peaceably leaving the reservation for 
this purpose. There would seem to be no 


remedy for this state of affairs except | 


that of using moral suasion and your — 


a ATO 


‘personal inaaenee, over them. Of course, 


they should ipe warned that when they 
leave the limits of their reservation and 
~ Jenter territory within the jurisdiction of 


Utah they are subject to all its laws and _ 
- also. to. arrest . -and. punishment, by the 


proper state. authorities in case they viol- 
‘ate.any of such laws. If, therefore, the In- 


gi dians while off: the reservation and in 
- ‘Utah commit depredations on the stock.of 
settlers and otherwise annoy them, the 


_stockmen and others must seek relief un- 


~ der the State laws. You are expected, how- 


ever, to use ‘such influence as you may 


have: over them. to, cause. them. to give up - 


these expeditions and. stay. within. -the 
peels of: their. reservation. *: * *. Ses 


From ‘this report: from the. ‘Agent, it. i i 


- thought that: ‘the permit referred: toby. 


Miss ‘Perkins:as ‘giving the Indians: per- . 


mission to graze their cattle is one‘ that 
has been issued to them upon payment to 


| the proper County: officials: of a: grazing - 
tax or license. If; as is. supposed, the In- 


dians have’ complied. with: the grazing 
laws-of this County, it:is not seen: but that 


‘they.have just as good ‘a right .to graze | 


“their: stock‘ as. the -whites,. provided, of 


course, that they.do so peacéably;.andit 
_ is hoped that they will in justice be al-_ 
| lowed the same privileges as the white . 


: ‘stockmen enjoy. 


: i The: foregoing contains the most | 
‘specific references to the San Juan. 
_. County, Utah, area in the archival 

materials -prior to. and during. the 
year 1900. ‘Other «materials relate 


to the Navajos generally. There is 


no evidence that the Indians com- 
plied with the state. laws. For the 

next decade, the people. from Bluff ; 
and people. involved with the Antes’ 7 


mission at Aneth. figure most. pre- 


dominately j in the archival material. 


is In March 1901 (Nav. Ex. 3871), 
7 Utah. Senator Thomas Kearns re- 
_ ported _ the Governor of : Utah 


- claimed the Navajos and Utes were 
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sea in depredations, The Ute — 


agent stated that the Utes did not 


bother anyone ; and owned few sheep oy 
and goats at the Navajo Spring — 


Agency, but suggested the Navajos 


| were the subjects of the reports be- 


cause the N avajo reservation was to 
the south, and; many of the Navajos 


owned large herds of sheep, cattle — 


and ponies, ‘and some grazed their 


| stock 3 in Utah and hunted there. He > 


stated that houses” alleged ‘to have — 
been built on the north side of the - 
San Juan River were not built by 
Utes, nor did any of them have any: 
intention of residing there (Nay. 


‘Ex. 372)” 


‘In September _ 1902, ‘settlers at 


| Bluff” petitioned the Secretary of. 
. the Interior for help for the Naya- 


jos who within a radius of 50 to.7 5 
miles of the town were in a desti- 
tute condition (Nav. Ex. 375). In- 
dian Agent Hayzlett - went from the 


| mouth of McElmo ‘Creek along the 
San Juan River and ‘requested. the | 
7 Indians to come see him, none. said - 


they were hungry and refused an 


offer of a $1 a day job with the rail 
road. “He saw few sheep. as, most. of <a 


the } Navajos had their flocks out In 


the mountains as there was no grass 7 
along. the river, but some had crops , 


2 Tn- May 1901. ihe: Ute. Agent found 8 


10. Navajo families within the Ute Navajo 


Springs Agency who claimed ‘they had: the 
Navajo Agent’s.: permission to plant crops 


there that spring. He stated that. for the 
last. 5° or “6 years: Some of the ‘Navyajos: had 


done: sO. ‘He requested ‘the. Navajos be informed 


to stay on their own reservation and asked 


for their poliee to remove ‘them. In reply the | 
Navajo Agent at Ft.: Defiance stated he had 
never given the Navajos permission to enter 


the Ute reservation for any’ ‘purpose, put. 


asked that. they-not- be removed. until ‘ they 


BEN ested ‘hele present or: (Nav. Ex, 378 & 
Ene. eo : 


aaa] 


coe. inelons ‘and. ‘puiapkins: which 


“looked good and a number of 
ditches,” ” He stated that. there was. 


“hot a white settler on either side of 
the river about Bluff nearer than 
70 or 80 miles “still the. people in 
the state want the Indians called 


a back to the reservation. ” He advised — 


them to stay and. improve the lands, 


= and make permanent, homes if they 
liked and if they desired to file on 


the lands, he would assist them. 


Three said they wanted to remain 


and make permanent homes, and he 


asked: Antes to assist. fn with | 
their papers. He asked for. addi- 
tional farmers and additional irri- 
gation ara te work ae Ex. : 


3m7). 


. | pertained to Indians inside the res- 


_ ervation, as well as any outside. On 
November 17, 1902, Hayzlett dis- 


counted reports that 6,000 Navajos 


ently the northwestern part of the 
reservation) showed only 


(Nav. Ex. 881). However, subse- _ 
"quently, he reported that. Tndians 
along the mountains and in. the 
Chinle Valley which extends from | 
_ Cana Desha north to the river op- _ 


| posite Bluff were in need of food, 
but the Indians along the river were 

all right (Nav. Ex. 392). ‘This was 
in agreement with a letter from 
Mary Eldridge in December 15, 


| 1902, to the same effect ae Ex. 7 


384). 


In December 1 1902, Miss Sophie ie 
‘Hubert who worked at Antes’ mis- | 
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. Other reports 4 were anne of poor | 
: conditions of the Navajos. These | 


aT. 


OF UTAH ae 


sion wrote 6 de nn sees res i 
questing more schools for the Nav- ~~ 
ajo children. She stated there were 
15 children at their school but that 
there were 50 to 60 more children 
living within 10 to 12 miles up and = 
down the river (Nav. Ex. 883). 


| William T. Shelton, | ‘Superin- 


tendent. of the Navajo. San Juan 
aS Sehool, F armington, New Mexico, a 


in his letter of April 30, 1904, to the © | 


Commissioner reported onatripto 
-Aneth. He stated that about 95 per- 
cent of the Indian country he passed 
through was a wild, barren, inhos- 
-_ pitable . waste, devo: Of al vege-_ . 
tation, 


except. for an. occasional 
growth. of cottonwood. trees’ along 


: ne river. The remaining 5 percent 
consisted of small sandy tracts lo-| 
cated here and there. along: the 
- river; some of which. were. being , 
cultivated ‘by the Indians when pos- 
‘sible to get water and in a most : 
primitive way. He stated: ne 
_ were starving as the Census Bureau - 
for that “whole. district” (appar. 


river where most of the Indians are lo- — 


cated, as to ideas, customs, morality and 
; progress, is far below the: average of the _ 
- Navajos: heretofore met: with. - | 


But: those below Aneth and d about _ 
Bluff City, | 3 


with all of their bad points most of them ae 
will work when given the opportunity, — 
and if afforded the proper assistance 
could no doubt accomplish something, as 
- they frequently take out ditches. them- - 
Selves ; but. which are usually washed out 
at the first high water, owing ca to ti 
their ‘primitive structure. 7 


(Nav. Ex. 397). 


On April 18, 1904, dees ee 
the President £6 ertiend the Na avajo a 


The: ‘general condition of the Indians : = : 
west of the Four Corners, and.along’the 


AT2 DECISIONS: OF THE 


25 reservation north of the river at 


% “Aneth (Nav. ‘Ex. 399 Enc). He 


ff stated that. several small bottoms of 
the San. Juan River on its north - 


‘DEPARTMENT OF ) THE “INTERIOR : 


rib 


“bank had been occupied by Indians. 


for many years and are occupied by 
them. He stated that the land was 


government land subject to settle- 
ment, but no filing had been made 


upon it, although “there have been | 


~“‘Tumerous attempts _ to settle upon 
it by white men, but in every case, 


‘it has been abandoned as impracti- 
cable except that three trading posts 
have remained.” He requested the 


area to be reserved for the Indians — 
“except for the sites of his mission 


and school - and the Aneth Post 
| Office which he conducted. He 
Stated: . 
a “he Indians have all along ¢ come across 
_ the river, from their reservation, and 
“have camped here, and sometimes built 


> themselves cabins and tried to raise crops. 
- ‘No. one but Indians want any of this land 


_ for homes, and yet there has been more or 
less friction, and a constant probability 


of contention’ and eviction by stockmen 


-ywhio- want ‘the whole country for their 


“stock. 


: The. oe. “questioned 


. whether the Indians would not be | 
‘amply protected by allotments or 


Indian homesteads (N ay. Ex. 399). 


Superintendent. Shelton in his re- 


port to the Commissioner, dated 
July 30, 1904. (Nav. Ex. 403), rec- 
ommended against allotments or 
‘Indian homesteads because of the 
_isolated conditions, the Indians’ few 
opportunities to come in contact 
with civilized people, and because 


‘these Indians were far behind the 


«Indians located on-some other parts 
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of the reservation, Although. he had 
not-at, that time made a trip to in- 
“spect, he recommended the addition 
to the ‘reservation — suggested by 


“Antes!” 


The March 9, 1908, ietise by the 


Commissioner to the. Secretary of 
the Interior (Nav. Ex, 412) recom- 
| mended, the addition to the reserva- 
‘tion.and referred to a report by 
; Shelton, dated February 15, 1905, of 
a L recent, trip he made into the area. 


“18 Shelton placed ‘on ae rough: sketch (not 


-ineluded with Nav. Ex. 408, .but separate as | 
- Nav. Ex. 1) where he had remembered. the 
‘different settlements of Indians: are located 
along the north side of the river in Utah 
-and.inside the boundary in question. . He esti- 
“mated 250’ Indians in the. area, but said the 
a number: may be considerably. more ‘or. less. He 


stated he had only been a few miles below 
the mouth of McHlmo Canyon and had little | 


. idea ‘of the. number’ and . location -of the 
‘Indians between there and ‘Montezuma. Creek, 
“He could. remember only one tract of. land 
about 500 acres, which ‘seemed to be of agri- 


eultural, potential, located 2 miles ‘below the © 


mouth of MecElmo. Creek, but this. would: -re- 
_quire the ‘taking out of a-good- ditch, before | 


it, will bé of practical use to the Indians.” 
Other small parcels of land up and. down the 


-river were in danger . of being destroyed by 


high water at any time. “To more: fully demon- 
strate the poor condition of this land, it has 


been. frequently. located and settled upon by 
white people, who in every instance, have 


starved out and given it up.” The best benefit 
for the executive order reservation would be 
to. protect grazing land for the Indian stock, 


‘He had-been told that stockmen near Bluff, 
. “frequently run in thousands of sheep in this 


section, which eat out what little food there 
is, leaving the Indian stock to ‘suffer. ”* (Nav. 


Ex. 403.) 


A Harriet Peabody. ane had been teaching 


at Aneth for 5 years) in a letter of July 8, 


Commissioner recommended 
She had checked 


1904, to the : 
allotments for the Indians. 


the surveys and found that one camp is just 
below the survey which ends at the Butter 
‘Canyon. 
- lands all fenced, their irrigating ditches made 
and are doing quite good. farming.” 


“Near Aneth the Indians have their 


She 
couldn't understand why Shelton didn’t think 
they were ready for allotment, but indicated 


. they needed schools and “someone to assist. 
them in their work and to teach them to 
‘respect each others rights” (Nav, Ex, 402). 
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Shelton’ ead. py had “found “950 


= Navajos living within the bounda- : 
Ties of the proposed area, but no 
white settlers, except three traders, 


that. the Indians. had lived” there 


“many years, using the range for 
grazing their stock, and “although 
it is very poor. -grazing- land, it 
would be cruel: not. to protect their 
rights and permit them to remain. 
there unmolested.” He found no. 
evidence -of Indian ‘depredations,. 
only strong exchanges of words be- 
tween an Indian sheep grazer and 
a white. grazer about. sheep. He 
stated “if whites would stay away 
and. leave the Indians alone. there 


would be no complaints.” Pe fae 
The President by Executive 


Order of. Mareh 19, 1905, approved. 


. _ the extension as Mescribed by Antes, 
ah area bounded on the north by a 


line extending from the mouth of 
the Montezuma Creek eastward to - 
the’ Colorado state line (Nav. Ex. 

399). Because of difficulties involved: 
- insurveying the boundary of the ex- 


tension of the reservation ‘as’ de- 
scribed i in. that order, a new execu- 


tive order modifying the description | 
was recommended to conform to sur- 
vey lines (Nav. Exs. 415, 416), and 


approved as Executive Order No. 
3944 of May 15, 1905. 2 NAVAJ O 
TRIBAL CODE 342 (1970)... 


Protests against the 1905 Beco 
tive Order addition to the Navajo. 
reservation were made by the Com- 
missioners of San Juan County, 
Utah (Nav. Ex. 420), and the two 


senators from Utah, George Suther- 


land and Reed. Smoot (Nav. Ex, 
One of the concerns of the 
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Biss =. 


| Utah people 3 was. that further res- 
ervations in Utah would be created 
and Indians from’ Colorado. and 
Arizona would be moved in as had : 
happened years ‘previously when a 


large number of White River Utes 


were taken out of Colorado and. 


brought into Utah: in:-the: Uncom-: - 
pahgre. Reservation «in - Uintah 
County. The Acting Commissioner, 
responded by. saying: hohe. oa 
. The office is not aware that. any pee 
have been ‘taken; looking. to: the - with-.: 
drawal from sale and settlement and set-. - 
ting apart for Indian purposes, any other. © 


‘Small. reserves. or. reservations of any:  — 
kind * * * Should. application be made: _ 
for such purpose upon the part of the: 
Indians. or. those interested. in their wel-. " 
fare, the matter. would receive thorough. . 
investigation and very .careful-considera-" - 
tion before presenting the .subject‘to:the 
_ Department. It. may be added 'that there - 


is no information now before. the office. 


to justify the setting aside of other: re 
serves for Indian purposes in San Juan.~ . 
County, Utah, and that: the Office has. 
‘no present intention of recommending 


such action (Nav. Ex, 426). : 
This statement. belies any conten-. 


tion that the manifested govern- : 
‘mental policy at that time envisaged. 


any. withdrawal or governmental 


. appropriation. of public lands for’ | 
_Navajos in Utah outside the reser- 
vation limits as extended by the 1884 


and 1905 Executive Orders. Instead, . - 
the necessity for individual Indians 
to make settlements in accordance — 
with the laws is manifested in a re- 


port by Shelton oe that same 


year (Nav. Ex. 423).* 


4 Shelton visited Aneth and Bluff dalowiae ' 


charges: made: by Harriet Peabody. and. her. i: 


friend J. M. Holly, ‘(whom she was trying to 


get. employed: as an additional farmer’ for the 
Indian Agency. at Aneth),; 


that: Mormons 


. 408, 411). . 
. §helton reported July 25, 1905, that there 
had been no such trouble, that the Indians said 


| | 474 ; 


He described two Indian silos. | 
- ments, one by a Navajo Tom, and 
Jim 5] oe’s camp, 10 miles below. 


| Bluff, as follows: 


There is not. more ‘than 50 acres in 
. either of these tracts. and they are prac- 
tically cultivated in -eomomn ‘by the In- 


. dians: The farms at both of ‘these: camps» 


are: mixed up,’ the Indians farming 
patches ‘here and: there. without regard 


- to lines, and it will take some time with 

a good interpreter to. get them to under- 
-. stand that they should-each choose a cer- 
tain amount of land and locate on it-per- 
manently in order that it may be legally: 


held by. them. Each of the Indians who 


_ have ‘farms, with improvements, at these. 


camps: should be taken eare of when these 
locations are made, but it will be a diffi- 


cult matter and will.take considerable - 


time: to get.them to understand the im- 

portance and necessity of having their 
lands laid out to conform to the section 
_ lines or in a more regular manner, 

_. - J have requested the Surveyor General 
- and. the Register of the U.S: Land Office 


not to permit any white settlers to locate 
on any of these lands; and will take steps 


as early as possible to locate the Indians 
permanently upon the lands. 


In addition to giving notice to 
n he Land Office of Indian settle- 


ments, notices were also given to. 
| icisas who made settlements out- 


side the reservation, warning others 
-not to interfere with their rights.” 


from Bluff were removing Indian fences and 
house logs and blocking their roads (Nav. Hxs. 
After investigating the charges, 


they had no trouble about roads or fencing, 
and that they had sold some poles and old 
jogs te the people at Bluff (Nav. Ex. 428). 
16 See, e.g., Nav. Ex. 427 of that same year. 
Similar notices had been issued earlier to 
protect Navajos outside the reservation in 
other areas who had settled-and made improve- 
ments deemed in compliance with the home- 
' gtead laws, ¢.g., Nav. Exs. 301, 304-806, in 
1894, and Nav. Hxs. 174, and 181 in 1883. 
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The understanding that the ex 
tension of the reservation by: the 
executive order would not affect 
prior rights and also the. fact that. 
there had been exploratory mining 
activities along the San Juan River 
is reflected by a report by Shelton 
in: that year (Nav. Ex. 419) .1¢ 

- Proposals for schools for the Nav- 
ajo children in Utah gave two | 


jocations: one at. Bluff where the: | 


citizens offered to sell the town im-. 
provements to the Agency (Nav. 
Kix. 480), and at Aneth, where 
Antes maintained his small ‘school. 
In 1905 Superintendent Shelton 


had recommended the establish- 


ment of a boarding school at Aneth, 
saying that there were “something | 
near a thousand Indians living ; m 
the section contiguous | to this 
point,” that those Indians -were 
more ignorant and. less progressive 


than those on: other parts. of | the i 


reservation (Nav. Ex. 407). No ac- 
tion was then taken. | 





16 Qn June 13, 1905, Shelton reported to the 
Commissioner that there were 112 placer 
mining claims within the new addition to the 
reservation which he would investigate (Nav. 
Ex. 419). On July 24, 1905, he reported’ that 
the mining claims were located in 1904, except’ 
for two groups of claims- of 160 acres each ~ 
on March 9th and 10th, 1905. He recommended : 
that if the claimants had filed on the property 
in accordance with the laws they be permitted _ 
to work their claims as they were not located 
on the lands occupied and used by the Indians. 
He believed the mining claimants would soon 
give up, as “umerous attempts” had been 
made to extract flaked and flour gold from 
the sand and gravel in the river. He also be- 
lieved the claimants were interested in obtain- 
fing eastern. capital. and then selling the 
claims, but felt that if they were required ‘to 
do their assessment work and to comply strict- 
ly with the mining laws, they would not be on 
the reservation longer than one -year. 7 


[80 oa * 


In. 1907 astisse loved his mission 
school (Nav. Ex. 433) and re-: 
quested the Government to protect. 


_his property from the erosion by the 


river (Nav. Ex. 484). Of course, at: 


this time, the area, was within the 


1905 Hixecutive Order reservation. 
On February 18, 1907, Shelton de-— 


scribed the Aneth area at the mouth 
of McElmo Creek as 500 acres of 
river bottom land on which 30.fami- 
lies of Indians lived year round with 
permanent homes and improve- 
ments and 200 acres cultivated. He 


requested $1,000. for riprapping to- 
prevent river erosion (Nav. Ex. 
436). However, on April 16, 1907, 
Shelton. recommended: against the 
preventive work as the river had al- 
ready carried away much of the 
land and property, only one Indian 
would be affected and it was cheaper 
to move him than to take protective. 
action against the river (Nav. Ex. . 


441). On June 10, 1907, Shelton re- 


ported only one family remained at 
_Aneth, the rest were all Beatenen 


(Nav. Bx: 495). 


- Sometime prior to 1916 a govern- 
ment school was built at Aneth, but ~ 
at least as of June 20, 1918, the 
school was not being used and an — 


inspector recommended against its 
use, suggesting it would be better 
to transport the ‘pupils to the San 
Juan school (Nav. Ex. 554).27 


17 A report of a special agent’s inspection of 
the reservation in 1916 indicated that a 
school had been built at Aneth, apparently to 
get rid of Antes by buying his. old house. The 
agent criticized the location because of the 

proximity to the river and its location .on 


the “most barren, desolate and desert looking . 
* * far 


spot one could. find anywhere, * | 
away from the world.” He stated that the 
Indians were anxious to have the school open 


| 508-212—73- 1a 





a NAVAJO. TRIBE. OF INDIANS. Vv. STATE oF UTAH 
June. 29, (1978. . 


. employees of the Indian Office, 


and Mrs. Peabody. 
retracted these charges. Col. 


In. 1907. more: Gompinnnts: were 
made concerning Indians off the res-. 


ervation. In response to a letter 
complaining that the Utes and. 


Navajos. were monopolizing | the. 
stock range on Montezuma: Creek, 


‘Shelton stated.it had been impos-- 


sible for him to handle the Indians 
properly in that. section, being 
located so far away, and he was. not. 
in a position to say just “what 
rights the Indians have off the res-. 


ervation, or that whites have any’ 
-more rights than Indians, as-he had — 


never been advised” (Nav. Ex: 497). a 
On July 9, 1907, the supervisor of : 


tho then Monticello National Forest, a 
which is north of the 1983 exten- 
sion anaes complained | of about. 50 


and were in favor of sauesdine: their children, : 


“although they are the poorest, most backward ’ 


and most neglected Indians on the. Reserva-. 


tion” (Nav. Ex. 551). 


-Antes by that time was considered a trouble- 


IMaker. As early as 1899. Antes’: reputation was . 
questioned (Nav.. Ex. 363). - 
reported | he was not to be believed and that he’ 
made money presumably from donations to. 
his mission for very little appeared to have. 


been expended on the Indians (Nav. Bx. 472). — 
In 1907 Antes had made charges. against. 
from: the — 
Commissioner to the Superintendent, his wife, 
the farmer at Aneth, and military personnel 
After an investigation: he 


Army investigated the charges. He found that 
Antes had a bad reputation, was a trouble-’ 
maker and had caused some: of the unrest 
among the Navajos at that time. (Nav. Ex: 
474,) Antes’ reputation apparently was also: 
not favorable among some of the Indians. In 
statements many indicated they had never 
heard of him bringing or sending any: pro- 
visions to the settlement for the Indians, he 
had not treated the children at his school well, 
and had lied concerning conditions of the 
Indians in that area (Nav. Bx. 442a and 
Enes.). Antes left the reservation after. re- 


tracting his charges, but: later returned. In 


1911, the Superintendent reported Antes was 
trading with the Indians without authoriza- 
tion, getting their sheep and then grazing them 
within the reservation without a “permit (HAY “2 


Exs. 538a, ee 


‘Later Shelton’. 


Seott of the 


. and progressive 


i “renegade” Utes aa Navajos com- 
mitting depredations (Nav. Ex. 


- 499). Many of the archival materials _ 
“not. One-half. of the Navajos. had. 


, from 1907-1909 concern incidents 


. involving a band of Navajos led by. 
Bai’alilii . (By-a-lil-le), and Polly,. 
“their arrest ‘on the reservation by _ 
- military forces about four miles. no 
~ from Aneth south of the river, their 
imprisonment, and subsequent re- 


lease (Nav. Exs. 442, 445, 446, 474, 
489, 514-518). As reflected from 
these documents this group and their 


leaders were considered by Govern-— 
ment officials to be the major source: 


of trouble between the Navajos and 
the non-Indians and anon: “other 
Navajos.18_ 

In one of the ee of fie fore 
tary expeditions into San Juan 
County, Utah, following these diffi- 


culties, on August 12, 1908, military 


personnel stated tink the merchant 


_at Bluff had'traded with about 950° 
adult. Navajos and 65 Utes at his 
store the past year (Nav. Eix. 478). 


-18 By-a-lil-le was reported to. be a medicine 
man and many of the Indians considered him 
to. be a witch and were afraid of him (Nav. 
Wx. 474, Tr. £19). The Superintendent re- 
ported By-a-lil-le tried to influence other 
Indians against. sending their children to 


school, against restrictions on selling their . 


sheep, and against. changes in Navajo mar- 
. riage customs (primarily to do away with 
_ polygamy) (Nav. Ex. 437, see also Tr. 580). 


Col. Scott reported that the capture of. 
’ .By-a-lil-le was well handled. and was war- 
cranted as he had made threats to kill the 


superintendent and farmer, had terrorized 
_ neighboring Indians, “had interfered with 
>the peace, order and progress of the commu- 
 nity,”? and. he and his followers were well 
armed. “If therefore the Government desired 


ce to maintain its supremacy and give protec-_ 
tion to the white settlers in Utah, Colorado | 


~~ and New Mexico, as well as to the law abiding 
Indians, the arrest of 
By-a-lil-le. and his. supporters was imperative” 
© ee Bx. 474). 
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_ He reported thie Wee: liyed: 4 in the 


vicinity and caused trouble, but the. 
Navajos were well-behaved and did. 


houses within a radius of 60 miles. 


from Bluff, but the remainder _ 


roamed from place to place having: 
“permanent section.” This could: 
include an area within and without _ 


the reservation then established. 


_ In1910, in addition to mmor com-:: 
plaints suchas an Indian having a 
non-Indian’s pony (Nav. Ex. 529), 
while non-Indians took an Indian’s 


cow (Nav. Ex. 526), the Utah Fish 


and ‘Game Commission complained — 
that Navajos and Utes were violat-. 

ing the State’s laws, especially by 
killing deer in large. numbers by 
driving them over ledges (Nav. Ex. 
530). The Commissioner advised’ 
local agency authorities to warn the 
Indians against violating the State’s 
game -laws and. to. tell them they 
were liable to arrest if they did so. 
Td. Superintendent Shelton prom- 


ised. to.cooperate with the State 


authorities and to continue to warn 


Indians not to violate the State laws. 


He gave some Indians permits to 
hunt outside the. reservation, a 
ever (Nav.. Ex. 581)... | 

. During the next decade, the ar- 
hava material sheds little light on 
Navajo occupancy in this area,: 


except for a report by the Navajo | 
Superintendent on November 15, 


1917 (Nav. Ex. 558), that a num- 
ber of Indians were living outside 
the reservation in Utah, at least four | 
of whom had made considerable im- 
provements and had constructed ir-. 
rigation. work eae some. value, but 
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; white: settlers were » beginning to 
- crowd them out (Nav. Ex. 553). He 


suggested they file Indian home- — 


steads on their improved — lands. 


There is no indication as to just 
where those Indians were located.” 


- Between 1914 and 1923, the most 
serious trouble between Indians and 


non-Indians in San Juan.County, 


Utah, appears to have. been with a 
group of “renegade” Utes and 
Paiutes led by Polk and Posey (Nav. 
‘Exs. 552, 556, 560, 562). This group 
in the past ia continually -refused 
to go to the Ute reservation. A pro- 
posed solution was to. vive them:al- 
Jotments. In 1928 a special, allotting 


agent recommended allotments for 
the Posey Band in Allen. Canyon : 


(which he identified as meaning the 
creek named Allen Canyon, Ham- 
mond Canyon, and. Cottonwood 
- Creek). (Nav. Ex. 562). ‘These’ are 
north and west of the area in ques- 
tion: here. ‘About 125 to 150 Utes in 
the Polk band: claimed Montezuma 
Creek as their home. He stated they 
had nothing in the nature of. im- 
. provements, some had. raised corn 


on Montezuma Creek in the past, 


but they had gone away and the land 
had been filed on by non-Indians, 
some had sold what they called their 


homes to white men, but at present 


they had nothing, and he did not 
think a-contest could be successful 
against white men filed on. land « oc- 
cupied by the Indians. a 


14 In 1911. the. wipdenbaracat of the » Ute . 
Navajo . Springs” Agency. complained. to the 


Commissioner that Navajos were grazing on 


the diminished Ute reservation, which palin : 


os this area | to the east (Nay. Ex. eg 
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Of most: interest née, he indi- ms 


cated that from the Rentz? s store in : 


T.39 S., R. 24 E., south to the mouth.. c 
of Montezuma Creek the land was. 
occupied by Navajos who.lived there . 
all the time and made good use of © 


the land. Jd. He made no recom- 


mendations for the Polk band as the © 


land in Montezuma Creek north of . 
‘the store ‘for seven miles was home- 


steaded. | 
Pressure for land in the area was 


increasing by 1921 for the Farmer - 


at McElmo reported that. white © 


stockmen were encroaching uponthe 
reservation (Nav... Ex. 559). He | 

stated that the oldtime ‘stock- © 
men had. been very. reasonable and i. . 


had a tendency to observe the range 


rights of others, but. because. the — 
open range was being taken by set- ._ 


tlers, the : sheep and cattlemen were © 
engaged in a scramble for what — 
range was left. He stated the new — 


and younger elements had decided — : 
to defy them claiming they could — 


not be forbidden from herding their 


— stock on the reservation. because : 


there was no fence separating the a 
reservation land. The Superintend- — 
ent advised the Farmer of statutory _ 


authority to remove non-Indians - 


from the reservation and to prevent 
them from trespassing upon it. Jd. — 
Much of the archival material: in — 


the late 20's and early 1930’s per- 


tains to meetings, letters, and ‘re- 


ports which led up to the 1933 Act 
extending the boundaries of the — 
eae reservation. oe 
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“A ininistrabins Policies Toward 


NW avajos. Outside the Reservation 


= We have previously mentioned 
tint: the Navajo reservation estab- 


lished by the 1868.Treaty has been 
enlarged. It is now more than dou- 


ble the size of the 1868 reservation. 


See the executive orders and stat- 
"utes adding land to the reservation 
set out in ‘the appendix in 2 


NAVAJO TRIBAL CODE 


(1970). The achival materials in- — 
clude some of the requests by the 


Navajos, and reports and investiga- 
tions which led up to specific addi- 


_ tions to the reservation. Thus, the 
first Navajo request reflected by the 
~ record was made in 1876, with the 

_ Navajos claiming their population | 


was growing and there was not suffi- 


cient land within the reservation to _ 


sustain them. They asked for an ad- 
dition to the reservation with the 
Mancos Creek being the north 
‘boundary (Nav. Ex. 188). That 


would have included lands in New 


Mexico and Colorado in the Four 


: Corners area, but not Utah. That re- 
quest was not granted, but by Ex- 
ecutive Order of October 29, 1878, 


a large area west of the Treaty res- 
— ervation was added in Arizona and 
by Executive Order of January 6, 

1880, an addition to the south, west 
and east was made in ‘Arizona and 
~ New Mexico. 


From the. period of ae 1880” S, 
1890's and early 1900’s, reports, 


often of special investigators of the 


reservation, or of the Indian agent. 


in charge, generally stated that 
. many Navajos were living off their 


reservation. Except for reports that. 
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he previously. been seen oned: 


complaints concerning. the Navajos | 


appear to have been in the New 


Mexico or Arizona area. At times 
the reports recommended additions | 
to the reservation to meet the grow- » 
ing Navajo population needs; ‘other 


times, they only recommended. fur- 
ther -appropriations and help, and 
| especially water and irrigation de-_ 
7 velopment within the reservation. 20 





20 Wor example; ‘on. July 31, 1882, Indian: 


_ Inspector Howard (Nav. Hx. 159), reported: 
at least 8,000 Navajos off the reservation in: 


Arizona’ and: estimated over half the Navajo: 


‘Tribe was outside the reservation boundaries. 


He recommended the reservation be extended 


- 100 miles to the west with the north. boundary 
the line between Utah and Arizona, that the 


Navajos who lived only by stock raising be 
required to stay on the enlarged reservation, 


but Navyajos who had. fixed. farms be given — 
“special passes and allowed to remain where 
‘they were. 


In 18838, Agent Riordan stnted that the 


reservation was too small to support the 


17,000 Navajos and requested help and. re- 
sourees (Nav. Hixs. 169, 170, 175). The next 
year he took some Navajo chiefs to Wash- 


ington to present their’ land. problems to 


officials (Nay. Ex. 195). In 1886 a special | 


agent visited. the San Juan area in New Mexico | 


and recommended an expenditure of $50,000 
for irrigation .works within the reservation | 
(Nav. Ex. 239). With the development of - 


water and restoration of a small. strip of 


land in New Mexico to the reservation, he | 
believed the reservation could support the 
Tribe and the Navajos should be brought upon 


the reservation | when. water was. developed. 


(This small area had been added to the 
reservation by. Executive Order January 6, 
1880. The small ‘strip was opened to the | 
public land laws in 1884, but restored to 
the reservation in 1886.) _ 

On March 1, .1889, Indian © Agent. QC. E. 
Vandever, recommended a small extension. of 


the reservation to the south. He = generally _ 


recommended.that all non-resident Indians be 
compelled to live within the reservation, and 
keep their flocks. and herds -within it to 
avoid trouble between them and white settlers 


(Navy. Ex. 253). 


In July 1892, the Commissioner requested 


- the military to make a survey of the reserva-. 


tion to show the conditions of the people, 
their water resources, etc., so he could make 


. recommendations in view of.the friction be- 
tween the people of New Mexico and Arizona. 


441].° 


Tt is apie from the archival 


material that. during this same time 


period there was some vacillation in 


the views of the Indian Office and 
military personnel concerning Na- 
: vaJos leaving the reservation’ to 
graze their herds of sheep, goats, 


‘and horses. Prior to 1895, the evi- 
‘dence clearly shows those personnal | 


ordered } Navajos who roamed the 
area, with their flocks to return to 


' the reservation, but permitted In- 
-dians: making settlements to stay. 


and comply. with the laws.-As the 


population. of the ‘Tribe increased, 
their ‘flocks increased, ‘and range 
conditions within ‘tha reservation | 
‘such personnel, in- 


: deteriorated, 





and the: Navajos. Ny: Ex. 265). “Nav. ‘Bx. 
266 is a report of part of ' this - survey by 
Lieutenant Odon: Gurovitz. -On the San ‘Juan 
in. Utah he. reported that McElmo Creek, 


Montezuma Creek, Recapture Creek, etc., were | 
> Within the reservation he recom- 
niended the irrigation of only one strip near 


then dry. 


_ Bluff. with the settlers there to receive the 
contract to do the work and teach. the Indians. 


The report of the Commissioner to. the Secre- 
tary dated Febr uary 10, 1893, requested appro-. 
priations for. irrigation works, employees, ete, 
based on the survey. reports -of:.the entire . 
He. stated 
that $,000 of 18, 000 Nayajos were off the 


reservation area (Nav, Hx. 268). 


reservation - but shouldn’t be returned until 

the water’ resources were ‘developed. 
“In December 29, 1893, Plummer Sneeisa #6 

ate Commissioner. that..the. reservation and 


the Indians were in an impoverished . condi- . 


tion and requested agricultural supplies and 
additional farmers. He indicated he received 


, complaints about: the. Indians leaving the — 


reservation especially to the ‘south. and. west 
and recommended extending the ‘reservation 


‘making the southern: line an: extension | Of 
the Moqui -(Hopi).. reservation. . If this were 


done he suggested, the whole tribe could be. 
induced without difficulty to occupy only | 
their own lands (Nav. Ex. 300) (A large area. 
created: by | 
' ‘Executive Order of December 16, 1882, was - 


“west. of the Hopi. reservation, 


added to the Navajo reservation in Arizona by 
Executive Order of. January 8, 1900). 
As to complaints by an agent. for the 


: Atlantic and Pacific Railroad at. Gallup, New 
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creasingly inter mendes either a 


course of non- -action by Government 
’ officials or ‘persuasion by “discreet ~ 


and judicious” means to return the 


| Navajos to the reservation without — 
first using military force (see, CGuy 


the. ‘Acting Secretary of the Interi- 
or’s letter of April 9, 1887, to the — 
Commissioner (Nav. Ex. 246)). ou 
However, ‘until after 1900, if there 

were complaints. 
County; Utah, concerning the Nava-. 
jos in that area, officials usually or- 


dered them back to the reservation 
unless they had made a substantial 


settlement. Iti 18 evident. that because , 
of the. desolation and. difficulties i im 


‘communication and transportation 
to that area, many of the Indians. 2 
México, that settlers ‘did wot want to puechese ; 


intermingled: railroad land .adjoining. lands . 
-, occupied by. the Indians, Plummer stated that 


he could not do-much about the Indians leav- 
ing’ the: reservation ‘and ° ‘suggested. ithe: agent 


help to get further appropriations for the . 
Indians (Nav. Exs. 300, 802). He also ers 


quested the Governor of New: México. to. get: 
help in having water developed. on the reser. . 
vation by the Government, suggesting it could | 


support twice the number of.: Indians. “even: 


with their extravagant, improvident. habits’ | 
(Nav. ‘Tix. 3803). 
agent especially: to: help Indians: living to the — 


south and east of the reservation. (Nav, Tex. 


307). Thereafter some allotments were made 
(Nav. Wx. 808): ‘The need for water: and ‘irri- 


gation work. to be done within the reservation ee 
was emphasized by an inspector of the reser- 


vation in 1896: (Nav: Mx; 358)..:He noted that © 
hundreds of the eee, were entirely off the 
reservation. | 


7 An inspection of the N avajo reservation was 4 
to the Little Colorado River on the west and | 


made. in. 1901 by a special agent (Nav. Ix. 


BT4) “who generally considered the Nayajos 


to. be able to’ take care. of. themselves. with 
respect to their grazing. activities: He stated 
that many of the flocks were ranged outside . 


of the reservation and changed from ’summer 
to winter range “and so far as the. agent or | 
his employees are concerned, they have no care . 


or supervision over. them.’ His inspection. 


appeared to be in the New Mexico area, and. * 


he recommended that the farming potential 
of that area‘ be vernon : 


in San ‘Juan. 


‘He requested an allotting 
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? there recdived little supervision. At 


- times, as the incidents at Mitchell’s 
ranch and at Antes’ mission show, 


- . they were influenced to leave the 


| ~ reservation. by the inducements of 
_ _ mon- -Indians. They also left the res- 
| ervation. periodically to trade. 
There was no recognition in the 
vidence that the Tribe had any 


ita sights to the land outside the reser- 


vation but only that individual In- 
_ dians could acquire property rights 
_ by compliance with the settlement 
laws, in accordance with the general 
| policy of encouraging individual 
‘Indians to make permanent settle- 


ments and farms and abandon no- 


madie or semi-nomadic wandering. 
 -In 1881, Agent Eastman protested 
me against an order by the command- 


ing military officer General William. 
_ 'T. Sherman that all Indians living | 
off Indian reservations would be 


considered. “hostiles, ” and requested 
the Navajos be azconted as many 
had always lived off their reserva- 
tion, especially along the line of the 

Atlantic and Pacific Railroad (not 
- near the Aneth area) (Nav. Ex. 
154). Sherman responded that the 
reservation. as enlarged was big 
enough to accommodate the Tribe 
and that he had advised the Nava- 


_. jos at the time of the 1868 Treaty 


_' that if they relinquished their tribal 
_.. rights and adopted white ways they 


. - could acquire land outside the reser- 


| * vation (Nav. Ex. 156). This reflects 
_. the understanding at that time that 


- fan Indian gave up his tribal affil- _ 


_iation. and became a citizen he could 
. acquire public lands in accordance 
- with the general public land laws. 
Some of the archival materials al- 
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| jade or refer specifically: to eae 
_of the General Land Office [now the 
Bureau of Land Management] giv- 


ing instructions concerning the pro- 


. tection of Indian occupants of land 


(Nav. Tixs. 218, 214, 219, 291, 240). 
These circulars were issued follow- 
ing enactment of the 1875 Indian 
Homestead Act. . 

Circular - dated May 81, 1884, 3 
L.D. 871, to the Registers and Re- 
ceivers of the Land Offices states: 
. Information having been received from 
the War Department of attempts of white | 
men to dispossess non-reservation Indians © 
along the Columbia River and other — 


places within the Military Department of | 


the Columbia of the land they have for 


years occupied and cultivated, and sim-— 


ilar information having been received 


from other sources in reference to other 


localities where land is occupied by In- 
dians who are making efforts to support 


themselves by their own labor, you are. - 
hereby. instructed to peremptorily refuse 


all entries and filings attempted to be 
made by others than the Indian occupants 
upon lands in the possession of Indians 
who have made improvements of any 
value whatever thereon. | 
- In order that the homes and improve- 
ments of such Indians: may be protected, | 
as intended by these instructions, you are © 


directed to ascertain, by whatever means 


may be at your command, whether any 
lands in your district are occupied by 
Indian inhabitants, and the locality of 
their possession and improvements .as _ 
near as may be, and to allow no entries 


of filings upon any such lands. When the - 
fact of Indian occupancy is denied or. 


doubtful, the proper investigation will be 


“ordered prior to the allowance of adverse 


claims, Where lands are unsurveyed 110 
appropriation will be allowed. within the 
region of Indian. settlements. until the 
surveys have been made and the land. 


 oceupied by. Indians Een. and. 


defined. © 
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* Girewar: iappioeed. October on, 


7 1887 , 6 L.D. 341-42, by the Acting 


Secretary to the General Land Of- 


fice Commissioner, Registers and 
Receivers, and United. States Sur-_ 
-veyors-general, quoted the May 31, 


1884, circular as aaa and. then 
_ stated: | 8 
The foregoing instructions apply . ‘to 


every land. district and to all lands oc- 
-cupied by Indian inhabitants in any part 


_.of the publie land States and en | 


~ of the United States. | 


‘It has been officially seopesented that 
these instructions are. disregarded, and 


that publie land entries have been allowed 


upon lands on which Indian inhabitants 


have their homes and improvements, and 
- in some cases where the Indians have so 


_ resided for a number of years, cultivating | 
_the soil, and: making the oe their per- — 


manent homes. 


The allowance of. such entries is a vio-, 
lation of thé instructions of this Depart- 


ment, an act of inhumanity to defenseless 


people, and. provocative of violence and 
disturbance. , | 


You are enjoined. ‘and: éoiamiaed to 
strictly obey and follow the instructions 
of the above circular and to permit no 


entries upon lands’ in the possession, oc- 
- eupation, and use of Indian inhabitants, 


Or covered: by their. homes ‘and’. improve- 


ments, and you will exercise every care 


and precaution to prevent the inadvertent 
allowance of any such entries. It is pre- 
sumed that you know or can ascertain 


the localities of Indian possession and - 


occupancy in your respective districts, and 
you will make it your duty to do so, and 
-. will avail yourselves of all information 
furnished you by officers of the Indian 


__ service. 


‘Surveyors general will instruct their 
deputies to carefully and fully note all 


Indian occupations in their returns of — 


‘surveys hereafter made or reported, and 


the same must be expressed upon the | 


plats of survey. 
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Por eras i aemienons: concern- 7 


‘ing the Indian Homestead Act, see 
| Circular of August 23, 1884, 3 L.D.. | 
91. For instructions pertaining to 

‘Indian allotments outside reserva- — 
-tions under section 4 of the General — 


Allotment Act of 1887, 24 Stat. 388, 


389 as amended, see Circular dated. . 
June : 
amended by ‘Circular of Tune 27, 7 

-1899,28L.D.569. © 3 


15, 1896, 22 L.D. 709, as | 


Prior to the general instruction: . 
to surveyors to note all Indian oc- — 


cupancy in their. survey returns . : 
given in the Circular of October 27, 
1887, specific instructions had. been - 


issued by the Commissioner of the — 
Genera] Land Office to the Surveyor _ : 
General of Utah to instruct his dep- _ 
utiesto — | —_ | 
' * * * note the location and ‘extent of 


improvements of non-reservation Indians .-- 


falling within their field of operations, = 


the same to be designated in their notes ~ | 


of survey and on the plats, in order that ) 
Registers and Receivers, may be enabled | 


to conform to the requirements of the © 
Circular of May 31,. 1884. ak OF Way. 7 


Ex 61-A.) 


Similar ineeractions, were given . 


again in 1885 that “Lands in the oc: 
cupation of Indians or native in- 


habitants will be carefully: deline- _ 
ated.” (Nav. Ex. 61-B. ) Thereafter, _ 
similar. instructions were incorpo- - 


rated into the general instructions a | 
for surveying the public lands. They ‘ 


were in effect at the time of the ~ 
Page and Lentz Survey which sur- 


veyed the two school sections in _ 
question here. oi 7 


Surveys of tthe Area 


The State has relied on. the Ae | 
sence in the survey records of any — 
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. eharenee. to Navajo. occupancy on 
>. these sections to support its conten-. 
tion that there. was not occupancy _ 


..of the sections at that time. The 


Tribe, however, contends that anal- 


ysis of the entire history of the sur- 
vey provides evidence of substantial 
Navajo occupation of the area. 

It is evident. that the survey con- 
tract No. 215; dated October 29, 


1897 (Nav. Ex. 356), which in- 
cluded a survey of the town of 
Bluff, was extended to the areas in | 


question, without significant proof 
of settlers (Nav. .Exs. 61-F-H). 


The fieldnotes of the Page and 
Lentz Survey for the subdivision 
and meander lines of T. 40 8., R. 24. 


| ; -E., conducted in February 1899, 
stated there were no settlers in the 


= : township. , 


_* * % but at one time a small settle- 
7 ment was located at. the mouth of Monte- 


- . guma Wash. extending through secs, 31 
and 82, the ruins of old cabins mark the - 


“places at the time. The township would 


- be considered good grazing at all seasons 


of the year. Numerous se[elps along: the . 
and. range lands, but ‘no. settlers 


were noted. (State. Ex..24). 


_ Montezuma — Wash supply, stock | with 
oo water” 5% (State x. 23). | 


The fieldnotes of the : survey of nib . | 
of the Page and Lentz Survey by 


_ divisions of T. 40 S., R. 26 E., also 


conducted during February 1899, 
indicated there were no settlers in 


‘the township. The township was de- 


“scribed generally as fine grazing 


| and range land (State Hix: 25). ~ 


In the other surveys made by 
Page and Lentz at this time, spe- 
cific reference is made once to Nav- 


‘ajo Indians j in the fieldnotes of T. 
43 §., R. 26 E., to the extent only 


of indicating that a trading post 
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ees dealt wate ‘Ute and: Neways. 


Indians (State Ex. 32). Two set- 


tlers were noted. Settlers were noted _ 
In T. 41 S., RB. 25.E., where there — 
. was a trading post and post office at 


Holyoke, aad Antes’ mission and | 


the McElmo settlement. (State Ex. — 
28). These townships were on the 
. north side of the river from the 
‘Navajo reservation and were in- 
cluded in the 1905. extension of the 
reservation. In T. 41 §., R. 24 E., 


the fieldnotes. indicated ie were 


several claims with buildings and 
fences along” the San Juan River © 
but the settlers had recently moved 
to Bluff and the town of Montezuma. 
had been abandoned (State Ex.28). _ 
Another abandoned settlement was 
“noted in T.42'S., R. 26 E., at River- 
view, Utah, which was located “dur- 
_ing excitement over placer mining, | 
but since abandoned,” although two 
‘settlers remained: in the township 


(State E Ex. 81). Ancient ruins were 


“noted i in T. 40 S., R. 25 E., and the 


The Tribe points toa field ee 


Edward Faison i in 1899. Faison re- 


ported missing: corners, corners in- 
-accurately placed, etc., concluding 
‘that where the.surveyors “had rea- 
“ son to believe that their work would 
be examined, it is splendid, at other — 

places, it fae numerous evidences 
_of gross carelessness” (Nav. Ex. 61- 
a cal Page had accompanied Faison 
-and attempted to justify the miss- 
ing corners by stating they had been 


rn sary 
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= "destroyed by merce as this was an 
area used by them i sheep range 
' (Nav. Ex. 369). Faison denied 
Page’s claim that “Ute and Navajo 

| Indians” had destroyed them, as he | 
had found corners in good. condi- 
tion “in: the midst of ee villages, 
_ close to their hogans, along well 
travelled trails and on the only pub-. 


lic-road running East and West 
through the contract, while in the 
most isolated sections no corners 
— could be found” (Nav. Ex. 61-P). 
‘His remarks.are not pinpointed to 
‘any specific. township nor does he 
distinguish between Utes and Nav- 
_ajos. We note that the public road 


referred to, from Bluff to Cortez, 


Colorado, traversed the McElmo 


~ Creek section (see plat of T. 40.8.,. 
BR. 26 E. (State Ex. 7)). ‘Aibough. 
he Faison criticized the accuracy of the - 
surveys as to the monumentation 
and running of certain lines, he. 


_ made no criticism of any failure in 


aa the Page and Lentz Survey to note: 
Indian. -occupants, although. he had. 


rechecked the area with their field- 
notes. Where and what he meant by 
“Indian villages” is not known. 

-, Only improvements and cultiva- 


- tion were specifically noted in the 
Page and Lentz Surveys. Lands 
were. noted as being good grazing 


and range. lands, but no refererice 


- was made to grazing use elther by. 
the non-Indians or Indians. 
- Whether or not this was because 
grazing use was considered insuf- 
ficient | occupancy to note is not. 


known. — 
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‘The inaccuracies in the mont. _ 
mentations and running of some of — 
the survey lines takes away from. a 
the presumptive weight to be given — 
to the surveys, but not to the extent... 
the Tribe suggests as strongly — 


showing: Navajo occupancy where — 


they were not questioned in that re- _ 
gard, and where references to Indi- . _ 
ans by Faison do not distinguish | 


_ between Utes and Navajos or show 2 


where they were located. The defi- | 


ciencies of monumentation, etc, 


noted by Faison were corrected. 


prior to approval of the survey. We 


note that the — Tribe’ S witness, ae 


Edward O. Plummer, in doing his | 
archaeological work, . coponed: he 


had found all the corners of the Mc- — 
Elmo section but only two of the 
corners of the Montezuma Creek.» 
section (Tr. 508-9). oye 
Fieldnotes of a. survey aieonted: 
by Miller and Thoma in 1912, of | 
subdivisions of T. 39 S., R. 25 E., - 
indicated there were no settlers: in. 
that township, but stated “Several — 


Navajo Indians who live-in T, 89S... 


R..24 E., have been grazing sheep : 


and os in the parks and on the | 
mesas.” (State Ex. 18.) The notes . 
also stated there were no known : 
white settlers in Ts. 36 to 38 S., Rs. 


24 to 26 E., but “[t]here are several 


Ute idan living up Montezuma 


Canon about 12 miles from the road — 
crossing with the. 
Canon, who graze sheep and goats — 
in the canon and on “ridges” Ld. 
Other surveys by Miller and Thoma — 
that year in the general area refer 
generally only to unspecified gr Qzr 


Montezuma - 


years of overgrazing, 


DECISIONS: OF THE 
ing use "but. do- not mention 
Indians: 24 


Later surveys in the area prior to 
1933 generally mention grazing use, - 
but no reference is made of Navajos, 
although one reference is made of — 
Paiutes.22 These surveys tend to 


show there was substantial grazing 


use made throughout the Aneth 


area, but there are indications much 
of the grazing was by non-Indians. 


The reference in 1912 to “several 


| Navajo Indians” in State Ex. 18 is 
the strongest indication i in all of the 
information concerning the surveys 


: of } Navajo. occupancy in the area. ; 
That was within a township of ‘the. 
“Montezuma. Creek area, one poe 


ft The fieldnotes for T. 39 §., R. (26 E 


noted the. only improvements were of ane 


; settler who had a cabin and corrals, 8. 


Brown, and stated the lands were used for 
“ grazing, but not by whom: “(State Hx. :19),. 


In connection with T. 39'S., Rs. 21, 22, 23 B., 


z fieldnotes mention grazing use, and prehistoric 
ruins, but no settlers (State Dxs. 14-16). The » 
- fieldnotes of a survey relating to T. 38 S., R. 22. 


--E., mention. cultivation and a fence’ by a 


settler (State Ex. 9). There were no settlers. 


“mentioned in T. 38 S., R. 23 B., but a spring 
Was noted. as used hy stockmen and. freighters 


_ Supplying good: water for: stock | (State. Bx. 


10)... 
= A retracement 


88.8., R..26 E.,. 


(State Ex. 13). 


' notes pertaining to T. 38 S., BR. 24 H., indi- 


. eated two. small stone puildines and a covral: 


_ Were used. as» winter quarters by a- cattle 
company and the land was being used mostly 


_ for winter grazing, but not by whom (State > 


Ex, .11); the fieldnotes pertaining to T. 38 


S., R. 25 E., noted two settlements and. also 


“ approximately 40 Paiute Indians in sections 


- 30, 38-35, having small garden plots, wickiups : 


or hogans in canyon bottoms (State Ex. 12). 


-. In 1928, a dependent resurvey of the north 
“boundary of Ty 41.8., R. 21. E.,: subdivisions 
' and meanders, noted winter grazing of cattle | 
sheep, with the: forage showing. many. 
no land suitable for 


and 


farming, and no settlers (State Bx. 26). 
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. | of “the Utah- Colorado 

' poundary line and of the subdivision of 'T. :. 
in 1915, reflected prehistoric. 
| ruins, no settlers; but a reservoir and rock 
_ cabin. used’ by sheep: herders in the winter . 
In. ‘surveys. in 1919, field- 
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i north of the Monica Ssec- 
“tion. However, this does not estab- ; 


lish that the Navajos. were in the 
disputed section at that time or 
earlier, — : 


NW avajo A llotments in the Area 


The Tribe contends that the rec- 
rds | of allotment 6 in. thé Monte: 


zuma‘ Creek area provide conclusive 
evidence of Navajo settlement along 


Montezuma Creek before 1900. 
Only two of the allotment applica- 


tions, however, j in that area claimed 
occupancy prior to” 1900. A third, | 


that of Jim Joe, claimed occupancy 


o— to that time in secs. 11, 12, 14, 


T. 41 S., R. 20-E., an area west of 
the Montezuma Creek area and 
near Bluff. These applications were 
madeé in 1923 when the same allot- 
ting agent made ‘allotments for the 


band of Utes and Paiutes in Allen 


Canyon. The application of a son 
of Burnt House Woman, Hosteen 
Oh Dee Teel (Dishface), then age 
55, claimed occupancy for 35 years 
(1888) for grazing sheep and plant- 


ing corn'and. gardens. He claimed. 


rather substantial improvements on: 
the SW 1 sec. 2, T. 39 S., R. 24 E., 
of a. 14 x 30 feet log house, 2 hogans: 


‘15 feet in diameter, a- sheep. corral 


and some cultivated land (Nav. Ex. a 


386A). He also asserted in his affi-. 


davit that he-had: built.a log house. _ 
12 x 18 feet thirty-five. years ago, at. 


which time he had fenced most of 


the land. Td. The appplication. of 
Sleepy Bitsee (Sleepy’ S daughter), - 


age 40, claimed occupancy for 26 


years (1897 ) for grazing sheep, and. 
living on the land in the winter 


NEY 
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time, She listed: the follosine im- 


provements in the SE 14 see. 16, T.. 


89 8., R. 24 E., a hogan 18 feet in 


diameter, a hogan 15 feet in diam- 


éter, and a sheep corral 300 feet in 
diameter (Nav. Ex. 554). The Gen- 
eral Land Office status report indi- 
cated that the survey of the land 
was approved March 8, 1916. The 
State was notified of the allotment 


application as it was on a school sec-. 


tion and of its right to protest al- 
lowance of the allotment, but did 
node so. Jd. The record is not clear 


as to whether patent ever issued for 
this allotment . (see Nav. Ex. SOA 


and B). 


Of the other Sevan! on 
by adult Navajos for. their own al- 


lotments, five showed occupancy be- 
ginning prior to» 1910° and six 
showed occupancy beginning after 


that time.*? A statement in the Di- 
_ rector’s decision that the only allot-: 


ment in T. 40 S., R. 24 E., was to 





_ £'The names of the allottees, » their ages, 


‘claimed: years of: occupancy, location, type of - 


use, and improvements are: as follows: 


1. Sleepy, age 55, 20. years (1903), NY 


NWi4 sec. 25, T. 39°S:, BR. 24 B., several 
acres of cultivated , land, some fences, and. 
a hogan (Nav. Ex. AQ), 
ee * Nagashi Bitoshie (Caroline Rentz); ‘ape 
50,20 years:.(1903) SW sec. 25, T.: 39 &., 
R.. 24 E., two acres corn cultivated, hogan’ 
and ‘some fencing (Nav. Ex. 50); 

3. AsSthanie Yashie, age 52, 17 years’ (1906), 
EWE sec. 17, T. 40 S., R. 24 E., a hogan 
and a wire corral, grazing sheep use (Nav. 
Bx. 44). 

4. Whitehair, age 51, 15 years -(1908), S14 
NW% sec. 25, T. 89 S., R..24 °E., used land 
for grazing sheep and growing corn (Nay. 


Bx. 39). , 
5. Whitehorse, age 51 14 years (1909), 
SEY%SBY, sec. 30,.T. 40° S8.,.R. 24 EB. 14 


years (1909), a log house 16x30, log stable, 
two hogans, five acres of gardens, fences and 


irrigation ditches used for: cil and enGeD: 


raising (Nav. Ex. 47). 
6. Jellie, vage: “46, 120 years (1911), 


and NUSEY, sec. 30,7. 40 S., RB. 


8% . 


Jelly [Jellie} in re 30 | 1s’ cor fi: 
rected to show the allotments in-- — 


dicated in note 23 to the adult Nav- = 
ajos in that township. There were’ — 
additional allotments to minor 
children. 

‘The closest aligtnents to the ie 
puted Montezuma Creek section are 
those of Asthanie Yashie in. the 
EY EE sec. 17, adjoining that sec-. 


tion, and of two for her minor chil- 


dren in the SE14 sec. 8 and the 


NEY, sec. 20, T. 40 S., R. 94° E., 


which corner the disputed section . 
(see State Ex. 2). She was the 


daughter-of Burnt House Woman 
and the mother of:two of the wit- .- 
nesses for the Tribe, Joe and Tom — 


Biletso (Tr. 163, 221, 224). Tocito _ 


Springs, about’ we much of the: . 


testimony of the Navajo witnesses: 


pertains, ‘is’ within ° her: allotment. 


close to the: section: 16 line (see Nev. 7 
Ex. 10-J-1). ORT a ee aes - 

As the Dirsetor’s decision eet sa 
out, it is significant that allotments 


stone house’. 14x16, hogan 16‘ feet 


24 &., : 
diameter, garden , and, ‘sheep Talsing- (Nav. . 


. Bx. 46). 


Jane. Rerodies ‘age 45, 3 years * (1915), 


sry, sec. 26, T. 89 S., R. 24 H,, hogan, sheep. ~ 


corral, “well; used - for grazing aneeD AA: 


Hx. 52). ‘ ae 
— & Natani Bega, age 40, 3) years (1915), es 


NE, sec. 26, T. 39 S., R. 24 E., 15 foot hogan, - 
horse corral, ‘used for grazing sheep and living. 
(Nav. Ex. 45). 
9. Mark T. Sone, age 382, two ‘years (1921), 
SW 14 sec. 24, .T..39 S., R. 24 E., 18 foot hogan, 
¥% mile irrigation ditch, some cultivated land, 
some fencing, used for sheep grazing, , Planting 
corn (Nav. Ix. 34). . | 
10. Laura Dechene, age 26, 2 years (1921), 
SHY, sec.-28, T. 39-S., R. 24 H., for grazing. . 
200 sheep and goats, three acres cleared: for 
cultivating next year. 
- 11. Slim, age 23,°2 years (1921), 
NW14 and lots.1 & 2, sec. 30, T. 40 Si, R.. 24. 


EL, three acres corn. and garden, 1%, mile of 


wire fence, 14 mile of irrigation ditch, - and 
summer hogan, used for garden. 


EY. 


made to descendants of Burnt 


‘DECISIONS: 


_ House Woman, were not made of 
the disputed section, although as the. 
_ allotment of Sleepy Bitsee indicates, 

- State sections were selected, at least 
. where occupancy was alleged prior 


to the vesting date of the State’s 
— title. It is also significant, that: al- 
_ though the Tribe has claimed oc- 


_ eupancy by Burnt House Women 
~ and- her. family — around Tocito 


- Springs prior to. 1900, Asthanie 
' Yashie who was 52 in 1923, only as- 
serted occupancy of land including 


the springs which would begin in 


- 1906 (see note 23 and Nav. Ex. 44). 


Although some of the allotment. 
_. applications listed only a grazing 
usage and a. small garden area, 
others listed some enclosures and 


dwelling places. A: witness for the 
State questioned ‘whether some of 
7 the improvements at that time were 
__as substantial as indicated in the ap- 


plications and doubted there were 


~ other. “Navajo improvements: in the 
area. 
_ This witriess, Neil F. Stull, was 


an employee oe the General ime 


_ Office in 1928 and 1994 assigned to 


- investigate the mineral character of 
the allotments. During that time he 
_ visited each of the allotments (Tr. 


1180). In his mineral report, he 
stated that the area was ‘desolate 


and barren,” that “the Indians have 
_ lived in the region for a great many 


years and have done some farming 
and sheep grazing” (State Ex. 1A). 
He testified, however, that this com- 


-. ment was not from his own knowl- 


edge ‘but from what he had been 


a told (xs 1160), and that he relied. 
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on. the statements of the allotting 


agent as to the adequacy of the set- 


‘tlement. and occupancy require- 


ments of the Indians (Tr. 1135-36). 
He also testified he saw only a few 
herd: of sheep. and. goats tended by 


Indian women, no .. fences to any 


extent, and no buildings except — 
about. three. hogans described as 
made out of native stone, circular, 


with a-hole in the roof, and gener- 


ally about 15 feet in diameter. He ~ 
said they’ were fairly conspicuous 
(Tr. 1139, 1170)..He also explained _ 
thatas to the allotments selected for 


the minor children of the adult al- — 


lottees there was no necessity to — 
build any type of dwellings on those 
parcels (Tr. 1170-71). No improve- 
ments or other acts of settlement are 
required. for allotments for minor _ 
children of qualified adult allottees 

who have maintained settlement on 


their allotment. Rollandine ad | 


Landergen, A-29362 - 
1963). 


Stull also stated thet at aiaey eee | 


the area north of the line of the 1905 ‘ | 
addition. to.the Nayajo reservation 
in Utah was known as a Ute area — 


(Tr. 1157). He testified also as to. 


the presence of another cultural — 


group in the area at that time whom 
he had seen in his travels through 
the San Juan County area, Basques, 
who were migratory sheep owners 
ranging sizable herds of sheep (Tr. | 
1132-838, 1160), but were later put 
out of business. when the Taylor 
Grazing Act became effective. Td. 
The allotment sites. appear gen- 
erally to be along the water sources 
and where there were springs. There _ 
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isa a indication that the lands 
selected were those deemed the best 
for farming potential (see also Tr. 

-677) , which suggests an expectation 
_ ofa more permanent settlement and 
- development of the land by the In- 

dians. The Director has indicated 


| | the fact allotments. were made to . 
_ descendants of a Navajo named 


Burnt House Woman (about whom 


zuma section, revolves): but they did 


not select the Montezuma section, - 
supports an inference that the sec- — 


tion was not considered their perma- 
nent home. As the allotment of 


- Sleepy Bitsee shows, school sections 


were selected,.at least: where occu- 


pancy was alleged prior to the vest- 


ing date of the State’s title; and 


they were at least aware at that time 


of a means of acquiring title to land 
outside the reservation. Although 


‘the Tribe contends that’ other 


Navajos may not have been allotted 


either because they were away at 


that time or because the allotting 
agent did not have time to get to 


them, the overall testimony of the 
_ Navajo witnesses seems to indicate - 


that despite their rather isolated 


‘life news concerning happenings in . 
the area spread. Thus, some of the 
_. older Navajo witnesses testified as — 
to their. recollections of the sur- 


veyors in the area much prior to 


- that time, while others heard of 
their being in the. area. Thus it is . 


realistic to assume, even recognizing 


the significant cultural differences 
. between the Navajos and the non- 


Indians at that. time, that other 
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Navajos would age heard of the | 
allotments and if they had desired — 
one, would have asked the officials _ 


_to-help them. In any event, the fact — 


that only two of the 13 adult. al- 
lottees claimed occupancy beginning - 
before 1900, although all were 23 or — 


older.in 1928, tends to show there - 

was: more eae ead in “the area — 

7 after 1900.. , 

_ much of the testimony concerning —— 
occupancy, especially, of the Monte- -. 


| Archavologica! Sites 


To sin blish Navajo occupancy oe " 


the ‘two disputed sections and the 
~ general area around the sections, the © 


Tribe presented some 346 site re- - 


ports (found in Nav. Exs. 10-A-G) 
prepared by J. Lee Correll, an an- 
thropologist: employed as Director. 
of Field Research for the Tribe (Tr. 
1201), David Brugge, employed by 


the ‘Tribe to do anthropological re- 


search (Tr. 1078), with assistance - 
by Edward O. Plummer, head of the: 

‘Tribe’s Land Use and Survey De- — 
_ partment (Tr. 491). As indicated by 


the Director, this team relied heay- 


ily upon: Navajos. who now live in 
the area to locate and identity the 


sites of Navajo occupancy. Because 


| there was no timber found on the 


sites within. the disputed sections | 
and adjoining. sections as shown on — 
Nav. Exs. 10-J-1 and 10-J-2, which © 


was susceptible to tree dating (Tr. 


1275), they relied on the informants 
for establishing the date of the use — 


of the site (Tr. 1229-27 ve Brugge. | 


testified that the physical remains . 


‘ shown on the sites were compatible : 


with the information given by. the — 
informants vee 1305— ene were 7 
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_ all Navajo Indians (Lr. 1317 ). Cor- 
“reli described their modus operands 

-- after locating a site and the infor- 


é : imation recorded (Tr, 1826-87). The 
site reports generally designated the 


_ - location by landmarks, prominent 


features of the terram, and survey 


and map information; described 


.-each structure or remnant, noting 
= Navajo cultural distinctions; noted 
ie ‘pottery, artifacts, trade materials, 
_. -or other cultural associations which — 
~~ would reflect age and users; would 


. give the informant’s history of the 


-use-of the site and occupants; and 


usually included a, Eres: of 


the site. 


Information sien the sites 


and Navajo occupancy outside the 
disputed sections was presented to _ 


‘establish a pattern of Navajo oc- 


‘cupancy north of the San Juan 


‘River prior to 1900 and. thereafter. 


Site and other information of oc 
-cupancy after that date was pre- 


sented to show continuing occu- 
‘pancy. ‘Many of the site reports 
where occupancy was alleged prior 
“to: 1900 showed no remaining usable 
structures, only remnants of struc- 
~ tures, such as a few scattered pieces 
of wood.or rocks, others showed no 


~ remnants whatsoever, reliance being — 


‘solely upon. the informant’s, state- 
ment as to past: use. ae 
~The large majority of iis sites 


7 “are outside the disputed sections, 
nee with many of them being outside 


— the present boundaries of the reser- 


vation to the north and west in 


_ Utah and north and east in Colo- 
. rado. A substantial majority of the 
_ reports of the sites on or within sec- 
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tions adjoining. the disputed sec- 
tions, as shown located on Nav, Exs. 


10-J—1 and. 10~J—-2, show dates: of 
occupancy of vartous Navajos be- 


ginning. after 1900, most after 


1920.24 This is true with respect to | 
all the sites except a group located. 
considerably. north of the disputed | 
- area. | 


_ To refute the Tribe’ 5 ceridcneaea 


witness for the State, Dr. Floyd W. | 


Sharrock, Assistant Research Pro- 


fessor in anthropology at the Uni- 
versity: of Utah testified as to his 


perusal of the Tribe’s site: reports 
and examination of the sites on the 


disputed sections and adjoining 
sections. Because the nature and ex- 


tent of occupancy as reflected by. 
improvements and use is of impor- 
tance in this case, we shall describe 
the reports of the sites. within the 


_ disputed section. which indicate oc- . 


cupancy prior to 1900. They shall 


be referred to only by site number 
as they are all found within the 
- Tribe’s Exhibits 10A-G and. ar- 

ranged by site number. We shall — 


also add some of Dr. Sharrock’s 
comments concerning the sites. 
Nav. Ex. 10—J-2 shows the loca- 


tion of the sites within the McElmo 


section and adjoining sections. Of 
the 17 sites within section 16, T. 40 — 
S., R. 26 E., five indicate pre-1900 


occupancy, one shows a question as _ 
to the age to 1907, 


and another 


_ % The Tribe’s exhibit No. 10-I is a tabula- 


tion of the sites summarizing various data: 


‘from the site reports. We note for the record — 


a substantial, but understandable, error on 


page 11 of this tabulation in listing sites: — 
TRhumbered 185 through 1506 ag being. within 


T. 40 S., R. 26 E., whereas the reports and 


’Nav.. Ex. 10-—J—1 | how the numbered sites. 


within T. 40 §., R. es 


\ 
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eee occupancy oe 1901-09, the. 
7 others, show occupancy beginning 
after that. time. Site 120 is a spring 


| known : as. “Bubbling. Spring” with- 
in section 16 and close to McElmo 


Creek. Although the site report in- — 
dicates the spring was developed by 


-Navajos of earlier times and gives a 
probable age of pre-1900, the other 
sites in the vicinity of the. spring 
date after that time. Thus, sites 98, 
96 and 97, in the same quarter. of 
the. disputed section, show struc- 
tures and occupancy of a probable 


subdivision of the section, Site No. 
116, gave a probable. age of 1908 
_with use to 1919, as @ summer camp, 
no farming. 

The report of. Site No. 104, ‘the 


: only other site in that subdivision, 


gave a question as.to the probable 
age to circa 1907. The report indi- 
cates that the site “was only a tem- 


porary homesite as they used only 


tents and had no definite stock cor- 


yall.” Although it indicates the site 
~ was occupied by Chii Yashi and his 


family before the flu epidemic 
(1918), it states they probably spent 
about a year at the site and then 


- moved about three miles west. Their 


move would place them well outside 


bedding area. Dr. Sharrock exam- 
ined the site and stated that. arti- 
facts such as tin cans and. glass, 
though not Navajo, could have been 
used by Navajos as well-as others, 
but the lack of purple coloririg in 


‘the glass probably dates the site ie a 
1915. From the site report itself, 
there i is nothing to support any, dat- : 

ing prior to that time. 


Of the four other reports of oe 


within the McElmo section which: - 
give a probable age of pre-1900 or 
close to that date, one of these for _ 
Site No. 127, gives a probable age of | 
circa 1901 to 1909. The site report — 
lists three shelters. Photographs of 
the three shows no more than sev-. 
eral rocks and a few wood. ae ey 


— ments by a juniper tree, 
“age of 1948 to present (then 1961), 


“1943 to 1958, and 1958, respectively. 3 
Another report ofa site in the same > 


For site 80, a probable age. of . 
1890's to 1918 is reported with use : 
by a couple who had no children, as © 


one of their camps while grazing 


sheep in the area. The report de- 3 


‘scribes a rock shelter hogan, with 
only base stones of the wall. Te. 
“maining, a sheep bedding area, and — 
a lamb pen. Dr. Sharrock testified . 
that the rock shelter was not a 


shelter hogan, as normally under: _ 
stood, the maximum possible height — 


.. was never more than three to three 
and a half feet (Tr. 2094). He saw _ 


no charcoal remains or signs of fire — 


use (Tr. 2095). He concluded: that - 
the. descriptions were exaggerated - 


and there was no evidence conclu- | 
sively at the site to date it and noth- © 
ing to show may permanent. use 


| (Tr. 2097). 
_the section. The report indicates | 
_ remnants of two shelters and a sheep — 


For site No. 108, a nnobable age 
of circa 1880 to post 1900 was re- 
ported. The structures indicated — 


- were a hogan, although no remains 


of the structure exist, a sheep bed- 


ding area, a small draw with two — 
lamb pens at the head of the draw, a _- 
~windbreak and a shelter, with no 
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_. structural ‘remains. 


7 used as lamb pens. In one of them 


he found synthetic fibers among the — 
rocks which would date it well into . 
~ the 20th. century. He found no evi- — 

’ dence of fires, etc., to show any sig- — 
4 nificant habitation and concluded at — 
most “the site may have been 
-_ ashort-lived camp, more recent than — 
-. _ the indicated asia age.” (Tr. 
2004.) © 


The next site, No. 3, was reported 


oa have been built before 1898 as the _ 
~ Woman, and also to contain a, burial 


place of a Navajo. It reported there _ 
was a farm and a playhouse on the 


hogan, sweathouse and corral area 
of Hosteen Sleepy. There are differ- 
ences in the informants’ reports: 

one indicated it was used only in the 
winters, but that Hosteen Sleepy 
moved around a lot and had hogans 
“in other ‘places; another indicated 
‘Sleepy’s fainily resided at the site 


for three years, but he also ranged - 


his livestock over a wide area; 
~ another: indicated he moved to the 
southeast across the McElmo Creek 
after the flu epidemic in 1918. If the 
‘latter two statements taken together 
‘are true, the occupancy must have 
- started well after 1900: The only 
remnants not destroyed by road and 
oil well construction are remnants 
of the sweathouse. Dr. Sharrock ob- 


served the sweathouse poles and 


~ stated they were in too good a state 


_ of preservation to substantiate the 
~probable age indicated in a site | 


report (Tr. 2099). 

‘The last site within the McElino 
~ section for which:a pre-1900 date 
was given in the site. report is site 


-. no. 111, described as a corraled 
mesa, fis horse trails and a corral. 
NW 1% on, 


i The mesa is within the NW 
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~ found only what ‘iil have been 
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section. 16 and the. EY of ee | 
17, and was ‘reported as used for 
pasturing horses by Navajos and ~ 


also used by, “Paiutes and Utes” 
when. travelling through the area | 


with “permission of the Navajos.” — 


Of some 21 sites within the. Mon- 


tezuma Creek section only four gave 


probable dates prior to 1900. Site — 


report no. 145 gave a probable age 

of prior to. 1881 to “2” It was re- 

- ported to have been the residence. of — 
An. Yidi, husband of Blind Woman 


who was a daughter ¢ of Burnt House 


site. Dr. Sharrock doubted the evi- 


dence of the burial and stated that 
the farm land was part of the Mon- 


tezuma Creek bottom, and sug- 
gested the site was on the wrong 
side of Montezuma Creek Gf so, it 


would be within section 17) (Tr. 


207: 8-79). He testified that there was 
no evidence that the site could be as . 


old as 1881, instead, the evidence 


that could be dated suggested well 
into’ the Twentieth Century (Tr. 


9081). 


Site report no. . 140 gave a proba- 
ble age of prior to 1900 to circa 
1926, used seasonally by Gray-Faced _ 
Woman, Kewooshi “Bunion,” her 
son-in-law, and his wife and chil-— 
dren, together with another site 
(141 in section 15). The family was 


reported to move about constantly. 


with their large herd of livestock. 


The indicated structures were a — 
hogan, with only some foundation 


remaining, two rock shelter corrals, 


one with a portion of an Anasazi 
wall. Dr. Sharrock doubted the date 
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as he founds no inten of material 


which could date the site other than 


two rubber tires, 


Correll testified. the rock shelters 


could have been used by Anasazis, 
but also by Navajos, and the ma- — 


_ soury was Navajo (Tr. 1429-30). 
_ . Site 85, with a probable age of 
pre-and post-1900, was reported to 


have been the situs of Eddie Nakai’s. 


parents’ forked- -pole hogan, which 


had been completely obliterated by. 


boulders from a broken stone ledge. 
There is now a pool dug by the oil 


company adjacent to the site and 


~ Montezuma Creek. - 


The most important sites are 19A 


and 19B, with an indicated probable 


age of late 19th century and post: 


— 1900. Nav. Ex. 10-J-1 shows 19A 
as two different locations, one 
within section 16 and one within 


section 17, both on the east side of. 
Montezuma Creek. Site 19B is 


shown within section 16 on the west 
side of the hairpin turn of the 


Creek. Within site 19A, the report — 


lists three hogans, with only rem- 


* nants of one remaining, a one-room — 
log house, with the lower part of a 


stone chimney remaining, . three 


lamb pens, one sunshade (no re-. 


mains due to road grading), one 


sweathouse (part.of a rock pile, cir- 


cular depression about five feet in 
diameter remaining), three corrals 


with some remnants). Site. 19B is. 


described as a summer camp where 


sheep were sheared under two large 
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_ cottonwood trees. The sites were re- _ 
_portedly used by Burnt House 
dated around — 
194.0, and he believed the rock struc- 
ture remnants from their construc- 
tion were of an Anasazi site rather 
than a Navajo site (Tr. 2129-84). 


Woman and her family,” except the 


log house. was occupied by Joe 
_ Biletso’s parents. His mother, Azni. 
Yazzie “Short Woman,” or-As- 
thanie Yashie as listed on her allot- 


ment, was a daughter ‘Ol. Burnt 
House ‘Woman. | | 


In testifying concerning his ex- fax 
amination of sites 194 and B, Dr. . 
Sharrock commented also upon site 


136, saying archaeologically the 


sites could not be separated (Tr. 


structures reported in site 19 were _ 


also reported as within site 136, 


especially the lambing pensandcor- | 
rals (Tr. 2072). A collapsed hogan 
site closer to site 19A than site 136, 
but reported in 136, had mill planks e 
and other materials which he indi-. _ 
cated would suggest a date after . ~~ 
1930 (Tr. 2073). The Tribe’s site < 


report 1386 gave a probable age of 


prior to 1918 to 1947, occupied first. ee 


by Todichi’iinii Tsoh’s  wife’s. 


mother before the 1918 fluepidemic — 
and then lived at by him, his wife. 
and their nine children, anda son- ~ _ 
in-law named Frank Johnson, but 
was abandoned in 1947 following | 


2% At least five other sites were indicated. 


as dwelling places of Burnt House. Woman 


within the area of the Montezuma Creek sec- 


tion : site 128, SW% sec. 22, dated as of 19153. - mA 
site 192, SEY sec. 16, dated 1918-22, but 


also unspecified prior use; site 130, SW% 
sec. 15, cirea 1912-138 and before; site 133, | 
ND% see. 17, site occupied ' with Slim. 


Todich'iv’nii, grandson-in-law of Burnt House _ 
Woman (she is reported here as dying about’ = 
1931 but see Big John’s testimony which gives 
the time of her death about 1917 (Tr. 746- 


47)). 
SHY 


Another site, no. 144,,.SW% sec. 15, . 
sec. 16, refers to farm land used by f 


Burnt House Woman, no date siven. 
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‘ the death of one of the childs en and 
. Joe Biletso’s mother, nearby at. site 


ae o 148 (a windbreak, her burial site is 
_.. ~ indicated as site 81, also within the 
.. « disputed section but closer to the 


-.. section 9 line). The report lists three 


—<— -hogans (only the ring and a few 


remnants), @ corral, four lamb pens, 


: ne a house Gectanon lar ground plan, 
superstructure had been — hauled’ 


away), a cache under a large sand- 
_ -gtone boulder (a corn cob, one horse 


-* . shoe, two back: boards of a cradle 
~ . board, 
(used for weaving’) ), and a storage | 


and three heddle shafts 


bin (rock shelter three feet wide, 


11% feet deep and eight inches high). 


Dr. Sharrock found other cul- 


_ tural material associations, includ-- 


ing San Juan Anasazi pottery and 
- chip. stone, aud historic materials 
_» such as pieces of broken glass, which 

-were not Navajo in origin although 
they might have been used by Nav- 
ajos (Tr. 2069). He stated that the 
remnants of hogan 7 listed in site 


‘report 19A as within section 16, are. 


actually in section. 17, which could 
readily be assured because the sec- 


~ tion marker is in the immediate vi- 


-cinity (Tr. 2069-72). He doubted 
- that the two large cottonwood trees 


described in site 19B were “note-_ 


worthy trees 60 or 70 years ago” as 


cottonwood trees grow quite fast 


. and are short- lived, (Tr. 2075). He 
“questioned whether the water from 
- Montezuma Creek could have gotten 
up over the area where Burnt House 
- Woman’s hogan was reported to 


ave been or would have washed 


away all evidence of her occupancy 


as there were Anasazi pottery and 
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cans and ie on ane suvtass of the. | 


area (Tr. 2159). He found consid- — 
erable evidence that the Anasazi 


once dwelt in the area (Tr. 2078). 


Essentially there were no remains 
which he could identify as distinc- 
tively Navajo within site 19 (Tr. — 
2074). There was some glass which 
was turning purple which would 
date it prior to 1915. Zd. Both the 
glass and the Anasazi pottery were — 


on the surface, but he stated there 
was nothing to indicate the Navajos 
_ were responsible for the purple glass - 


being there or for the beer cans 
which were also there (Tr. 2075). 
Generally, Dr. Sharrock testified 
that the data from the sites he had 
examined which were reported as 
turn of the century or earlier “actu- 
ally refute in most instances, or cer- 
tainly do not support the contention 
of that age description” (Tr. 2154). 


Of the two disputed sections, he 


testified, “[t}here were no remains 
predating 1910 and I think 1910 
may be a little early there” (Tr. 


2155). His opinion that there was 


not Navajo occupancy prior to 1910 
did not pertain to the whole area 
north of the San Juan River but 


only as to the two areas of the dis- 


puted sections (Tr. 2160). 
Fiven if we were to ignore Dr. 


- Sharrock’s characterizations of the 


sites on the disputed sections, it 1s. 
apparent from a reading of the site 


reports pertaining to those sections | 


that there are no physical remains 


which, by themselves, could be iden- 
tified and dated as establishing Nav- 


ajo occupancy prior to and during 
1900. Reliance must be, therefore, 


gay 


ioneaciotaly: upon ee ito mants to 


date the sites at that time and, in 
- most cases, to show the Pe etanios of 


any structures whatsoever. As the 
site reports show on their face, some 
of the hearsay reports of the infor- 
mants— were contradictory as to 
dates and location ‘of occupancy, 


and some would support contrary 
inferences or conclusions from those. 
_ which the Tribe draws. For exam- 
ple, with the exception of sites 19A 


and B, informant 
_ ‘other site reports tend to show oc- 
~ cupancy by Burnt House Woman in 
the area after 1900, rather than be- 
fore; at least, they show her removal 


on sites 19A and B, as dwelling 


places ‘thereafter. (see note 25). 

. Seme of the Navajo informants 
identified on the site reports testi- 
fied at the hearing. Therefore, the 


hearsay informant statements re- 


flected in the site reports have been 
evaluated with their testimony and 


that of the other witnesses and . 


other evidence at the hearing. 


: Testimony of Elderly - Nawajos, 
Utes, and Non-Indians oF the 

Area | | 

_ As the Director solid onéytt there 

are irreconcilable differences in the 

testimony of the Navajo witnesses 


for the Tribe and the Ute witnesses — 


for the State. This is especially true 
with respect to their broad gener- 
alizations, respectively, that Utes 


did not live in the area, or that Nav- _ 
ajos did not live in the area. When ~ 
queried more specifically, most wit- - 


nesses from each Tribe could re- 


_ member or identify members of the 
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statements in 


‘other Tribe eae the area, ae te 
though they would not acknowledge 
that: they “lived” there, at least: ~~ — 
prior to the 19883 extension of the. . - 


Navajo reservation to include the 


area in conflict. The record reflects 
historical traditions of conflicts be- «© 
tween the two groups and. cultural : 
differences which might well reflect ~~ 
upon their recollections of observa- > 
tions of peoples and places many’ — 
‘decades previously. a 
‘There was some conflict in the oe 
testimony of the Tribe’s witnesses 
as to the archaeological sites and > 
Dr. Sharrock concerning the reli: 
ability of using informantcor apar- 
ticular culture group in doing ar- > 
chaeological research andastotheir = 
opinions concerning Navajo occu- | ~ 
pancy of the area. Dr. Sharrock’s © .~ 
comments concerning the use of in- 
formants has some bon inguponthe ~/ 


difficulties in this case of evaluating a 


the testimony of all of the witnesses, ° 
including the non-Indians, who tes- a 
- tified as to their observations of the 
area, the family, group or tribal tra- 
ditions relating to the use and oc- 
cupancy of,the area by various peo- 
ple, and may explain some of the _ ~ 
contradictions. The Director has. 
Sharrock’s comments” a 
suggesting that the Navajo inform-. 
ants’ statements were more reliable ee 
as to more recent occupation and. 
use, but not reliable as to older aoe 
events. In addition to the factors of 
age of witnesses and time span in. ~ 


quoted Dr. 


relation to the events recalled, which. 


affect the reliability of informant | a 
information, he indicated that: in- oe 


formants from a particular cultural | 
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oe ‘group | may not be ahicctivs about 


- their-own group. He explained this 
in terms i: the general anthropo- 
logical concept of ethnocentrism— 
. . that.a person may be least able to 
' understand one’s own culture and 


aa evaluate its importance because he 


is “so tied up in it” that he “can’t 


~ Jook at it really objectively, only 
subjectively” (Tr. 2068). Thus, he 
*. stated that anthropologists nor- 
mally study cultures other than 

. their own because they can go and ° 

view the other objectively, but as” 


soon as they begin “to feel a real 
| affinity with the group they are 
- studying, then it’s time for em to 
get out”. fd. 

It is evident that much of the 
testimony of the witnesses is ethno- 
centric and that to some extent this 
tends to explain the obvious blotting 
out of any significance to the ex- 
istence of another cultural group. 
This is particularly illustrated in 
the discrepancies in testimony be- 
tween the Navajo and the Ute wit- 
nesses as to the existence of the 
other group in the area. The Nav- 
ajos. attached extreme importance 
and individual and group status to 


- the ownership of sizable herds and 


flocks of livestock, especially sheep 
and horses (this is evident from the 
testimony of the witnesses but is 
particularly reflected in the portion 


of the transcript of Hatahley v.. 
— Onited States, supra, note 7, sub- 

mitted as Nav. Ex. 59). Although 
- some Utes liad herds and flocks, the 


records show that many Utes who 


travelled thr ough the. area, sub- 


* | sisted, other than by aid. primarily 
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~ 399). 
~Navajos were usually wealthier 
than the Utes in terms of ownership 
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from non- Indians, by ener game | : 


and by. gathering wild fruits, ber- 
ries and edible plant roots. This type 
of subsistence and the Utes’ lack of | 


obvious wealth in Navajo terms of | 
owning livestock degraded the Utes’ 
| importance to the Navajos as is re- 
flected in much of the Navajo testi - 


mony concerning them. © 
The Tribe ie contended that the 


testimony of the Utes is so ephem- 


eral that the Utes seem to be an his- 
torical apparition, now appearing 
and then vanishing without leaving 
a trace, pointing, to testimony by a 
Ute that he had “never stayed in 
any place more than one month.” - 
(Tr. 1578). However, this charac- 


terization would also apply to the 
Navajos. For example, a Navajo 


witness, a daughter of Burnt House 


- Woman, also indicated that Burnt 
House Woman would move around 
with her sheep and wouldn’t spend 


one month in the same place (Tr. 
In addition to. the fact the 


of livestock, they would often build 
more substantial: structures for 


_ their camps which would leave more 
tangible physical remnants than 


those of the Utes. Thus, some of 
their hogans were primarily built 
of stone or had stone foundations 


for wooden-and mud and brush ho- 


gans and sweathouses; whereas, the 


Utes: usually used tents. or would 


make less substantial shelters out of 
brush, probably comparable to some 
of the windbreak shelters desig- 
nated in the Navajo site reports as 
places of Navajo occupancy. One 


7 ay : 
Navajo. witness Geccribeds the. Utes 
passing through the Tocito Springs 
-area, who “used to ¢ arrange branches 


in a circle and live in them for a. 
while” and then move on (Tr. 401). : 
Utes testified they used the spring, 


calling it Sandy Spring (see e.g., Tr. 
1752, 1867). 

Although there are varying types 
of Navajo hogans depending on the 
type of construction. materia] at 
hand, certain characteristics, such 
“as their circular shape, location of 
the door to the east, hole in the roof, 


etc., appear consistent in the evi-. 
‘dence. There are, however, differ-_ 
ences in the record “ concerning 


where the Navajos would locate 
their hogans and the extent of the 


time they would spend at the hogan. 


site. For example, the Director’s de- 
cision quotes from a report entitled 
“Navajo Houses” contained in the 


‘Seventeenth Annual Report of the — 


Bureau of American Ethnology, 
dated 1895-96 (Nav. Ex. 68), that 


a hogan would usually be hidden. 
away but near.a good fuel supply. 


and not too tar roti water, al- 


though seldom close to a spring oa 


28 Of some dvatiaity to this #evior! is a 
statement by a special agent who investigated 
difficulties between Indians and non-Indians in 
the San Juan area of New Mexico (Nay. Ex. 
239). Although his comments do not pertain. 
to Utah, his. statement casts some light on 
the life style of the Navajos at that time 
(Nav. Bx. 237): 

-“— find that the chief cause of the trouble 
in the San Juan Country is from the fact 
that the Indians do not build: proper houses 
upon their lands. Instead of building a cabin 
or.4 house .fit for permanent residence, the 
Navajos build ‘‘hogans’’? which consist of a 
slight excavation in the earth, a rude un- 
plastered and. un- -mortared. stone wall about 
gix feet high covered. with a brush roof 
‘shingled with clay and containing but a 
single room. They locate these ‘“hogans” at a 
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At this éurit of the ee and ster: : : 


hogans: were not necessarily built | 
upon the small areas of land that © ° 


were farmed along the San Juan 
River and tributary creeks. 27 When 
they were built, they were of a tran- 
sitory nature as were their’ farm 
lands: As late as 1912, in a report on 
Navajo “farming conditions along 
the San Juan River j in New Mexico 
and Utah, the farmer’ employed by 


the Navajo Agency at Shiprock re-. 2 


ported 1t had been impracticable to 


induce the Indians to build perma- — 
nent homes and improve the land. 


with permanent irrigation ditches 


because of the treacherous nature of 
the river. Crops would be planted at 


various places at various ‘times, . 


their success depending. upon the . 


adequacy of the water Clore Be 


547). He stated: 


‘Very few Pee haces! nave: eoend 
established in the latter sections referred 


- to. 1 have known Indians to. go. thirty: 


miles to plant their crops, and then go _ 


back again each time they needed culti- 
vating. It is seldom that the Navajo stock —. 


and crops are to be found in the same 


locality. Their sheep and their camps are, — | 


usually found where the best grass: grows. . 


. Their horses and cattle may be twenty or 
thirty miles away, while their crops may. 


be planted several miles ina different > 
ciecHOny Id. Vee: 


distance from water and from their farms, . 
as a rule, When the grass becomes scarce near 
their “hogans” they drive their herds further 
up into. the mountains or else to a great 
distance and it may be months before they: 
return to their “hogans.” In the meantime, a 


- white man has settled.on their farms and. ’ 


fenced in their spring. ‘Fhe Indians claim thé . 
land and the right to the water and the white. 


settler relies on his occupation &. petrement : 
‘This, of course, breeds. controversy.” 


27 See note 26, supra, - 


* omg: of the téstimony of the 


S3 elderly Navajos would place the 
-.. hogan sites nearer to water sources. 
'.. Their testimony, as well as other . 

evidence in the record, establishes 


the transitory nature of the use of 


their hogans and of their farming. 
ig ‘Farming was done on different sites 
at different times. For example, 
Mrs. 
= ‘daughter of Burnt House Woman, 
«testified that Burnt House Woman 
_ * raised corn where the new bridge 
_. crosses Montezuma Creek in the 


Susie Jim Hatahley, a 


SW, of the Montezuma Creek dis- 


oe puted section, but also that she | 
raised corn “down to the San Juan 
: 2) River?’ (Tr. 882-83). Another wit- 
- ness, Little Wagon, reported Burnt. 


a - House Woman shared a, field in the 


ae Coreso mountain area with his 
_ ~ father (Tr. 202-03). This was prob- 


Me ably prior to 1900 and south of the 
San Juan River, as that witness tes- 


_» tifiéd he moved to the confluence of 
Montezuma Creek and the San 
Suan 67 - ‘years previously (1899) 
after moving from the Coreso (Car- 
1 dssat) _ 

~ 202). Mrs. Hatahley ‘also testified 
., her mother herded sheep from the 
_ . San Juan River towards Bluff, up 
to Blanding and near Monticello 


mountain area (Tr. 196, 


where they “moved for the winter. 


She added, “ [a]t the time there was 
_ no Navajos owning sheep close by. It 
is not like the present time where 
, there is a lot of people living close 
“e together. ” (Tr. 828.) She described 
~ Burnt “House Woman’s home at 
_.Locito Springs as a regular round 
hogan made out of poles (Tr. 330). 

In response to a question as to how _ 
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"Jong the hogan welt sand ‘ he _ 
stated: oS : 


Well, it was this way. They wonld 2s 
dismantle those hogans and move it to — 


another place. They didn‘t just leave it 
stand at one place and let it stand like 


that. They would periodically dismantle — 


it and move it again. It didn’t remain . 
setting there like they do with: the . 
houses * © TRE | 
The Director has. gird ne oe 
ther statement to the effect that in 
those days the Navajos would sim- 
ply bundle up everything they had, 
place it on a horse, and move to an- 
other place (Tr. 331). | 
The transitory character of ie | 


occupancy is also reflected in the. 


testimony of most of the other wit- 
nesses for ‘the Tribe, including that 
of Slim Todachiini, whose testi- 
mony the Tribe relies upon as estab- 
lishing that his family were in the. 
area of the disputed Montezuma 
Creek section prior to. 1900. He tes- 


- tified that his parents raised melons, 


cantalope and corn on Montezuma 


Creek and had some livestock which 


grazed within a 3-mile radius from 
Tocito Springs (Tr. 295-96). How- 
ever, his testimony further indicates 


that after the one summer after his _ 
birth at “Edge of Red Cliffs” south | 


of the San Juan River (Tr. 310), 
his family moved to another place 
south of the river (Tr: 311). The 

evidence is not clear when his fam- 

ily moved further north. Although | 
he said he saw Burnt House Woman - 
only once, he stated she had a farm 
and home by the new bridge (Tr. 
299), but when asked just where she 
lived he stated “[Sthe didn’t live in 
just one place” and described her 
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| hei a her cheep i in differ ent places. 
and not staying in just one pe 
(Yr, 297). ) 
_ Although | 
tended, in effect, that the Tocito 
Springs area was the permanent 
base camp of Burnt House Woman 


_ and some others, the evidence does. 


not support the conclusion that 
either of the disputed sections was 


the primary site used by any of the 


Navajos prior to 1900 or thereafter. 


This has been explained in part by. 
the Director reflecting upon the | 
Navajos’ testimony concerning their | 


“homes” and that it might be con- 
sistent with their | igen to have 
many areas considered as their 
homes at the same time. 

- There is some testimony which 
‘might be read as indicating that 


as area of. Tocito— Springs may | 
. have been a winter camp for Burnt . 
_ House Woman (Tr. 298). However, 


most of the testimony including 


that of Burnt House Woman’s de-- 
_ - scendants, and. other evidence in the. 


record tends to show that Navajos 
wintered in other. areas when they 


were outside the reservation where — 


there would be firewood and shelter, 
and the immediate areas of the San 
Juan River and. Montezuma. and 
- McElmo Creeks -were primarily 
summer use areas where some farm- 
- ing could be. done when conditions 


were favorable in the creek bottom. 


lands and . where water was avail- 


able (e.g., Tr. 161, 215-16, 333, 369— 
71, 893-94, 433, 474-76, 661, 701, 


730, 871-12). One non- Santen wit- 
_- ness for the Tribe, Ira Hatch, a 
long-time resident. in the area, de- 
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the Tribe has_ con- 
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scribed. his sbeeryations relating oo 


fron 1912. He stated that in: the — 


winter the Navajos lived at perma- — 


nent camps with some permanent — 
dwellings from which they did:not — 
move (1029, 1054), but in the sum- 


mer they would go where there was 5 
forage for their stock and had only 


‘temporary hogans. /d.. ‘However, . 


one of the Navajo witnesses stated. 


they had the'same kind of houses at 


winter camps as at summer eels : 
(Tr. 394). —_ See: 

With tespéct to specific occu: * 
pancy of the McElmo Creek sec- 
tion, the Tribe has emphasized testi- 
mony by Jim Harvey, Robert Lans- ~ 


ing, Jack Adiai Neez, Susie Lee.and 
-. John Rockwell, all older Navajo — 


witnesses. Analyste’ of their. testi- — 


mony and the other witnesses, how- — 


ever, at, best shows transitory graz- . 


ing use of the general area with use 
of the water sources in the McElno oe 
section. Nothing can be. precisely. . 


pinpointed to show tangible occu- _ 
pancy of the disputed section prior Ee 


to 1900. 


As to both sections the pe : 
has discussed some of the specific — 


_testimony of the Tribe’s witnesses - 


in some detail. We need only. add. 


further: that: many of the direct. a 
statements of the witnesses concern- - 
ing the occupancy by a given Nav- 


ajo at the turn of the century were — 


based solely upon family, clan, or — 
tribal tradition as most of the wit--— 
nesses then alive were only smal] | 


children in the early 1900's. Some’ 


of them did not see the particular ie 


Navajo discussed, but indicated he 


or she had lived in a stated area, ne 


Rianne because of Bias shore Ss 
- had told them. Other witnesses in-| 


dicated they saw a given occupant 


. only once or oe ‘Details as to. 


--when and where specific’ Navajos 
lived in a stated area are sornetimes 
contradicting. The most specific 
- testimony establishes that the occu- 
pancy of any given definite area was 
‘transitory. Much of the testimony 
is simply cumulative and general to 
the effect that Navajos lived north 
of the San Juan River between the 
~ Montezuma and McElmo Creeks 
2 and that other people did not live 


eit there. However, some of the spe- 


cific testimony did indicate the 
"presence of non-Navajos. See, ¢.g., 
that of Ben. Whitehorse which 
showed i in 1920’s that a white man 


in the area grazed his herds upon 
‘the Montezuma Creek section as 


“well as the Indians (Tr. 375-78), 


and see e.g., that of other witnesses - 


that Utes came thr ough the area 


_ (Tr. 400-01, 405, 548, 583, 738, 772). 
Among the elderly non-Indian 


iP uesidents of the area who: testified, 
there were some conflicts as to the 


: ‘extent and. exclusiveness _ ‘of the 


Navajo occupancy in the area. Ira 
- Hatch, a trader with the Navajos, 
| testified for the Tribe that the 
Navajos were the only Tribe occu- 


_pying the area between the Monte- . 


‘zuma and McElmo Creeks north of 


the San Juan River and south of » 


Hatch. Trading Post (Tr. 1034). 
This is denied by the State’s wit- 
nesses generally. Hatch. estimated 
_ the total group farms at Montezuma 
- Creek in 1912 or later to be no more 
than 50 to 100 acres (Tr. 1043). 
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“That some ner the area was aed by ~ 


non-Indian stockmen from Utah 


and from Colorado was indicated 


by Charles Redd (Tr. 2006-23). 


Other witnesses for the State indi- 


cated there were only a few Navajos 
in the area, mostly along the San 
Juan River, but they believed. the 
Navajos probably did not occupy 


the disputed sections in 1900 or for ' 


some- time thereafter, e.g., Albert 
R. Lyman (Tr. 1805); Eleanor 


Ismay (Tr. 1826-80); John Ray 
Hunt, Jr. (Tr: 1861); J. Monroe» 
Redd, Jr. (Tr. 1942-43, 1957). The — 
Tribe discounts the testimony of 
‘these and other witnesses for the 
‘State contending they had insuf- 
ficient opportunity to observe the 


Navajos in the area. 
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As with the Navajo Jets it. 


is apparent that some of the testi- 


area at the turn of the century was 


based. upon their own family and ~ 


cultural group tradition, history, 


as well as their own observations 


personally. Some, such as Mrs. 


Ismay, of the Ismay Trading Post 
who was raised near the McElmo 
section as a child and has lived 
nearby all her life, since the 1920’s 


trading primarily with Utes until. 


more recently with the Navajos, had 
good opportunities to observe the 


area, especially the McElmo area... 


Her comments to the effect that 
Utes were a more predominant 


‘presence in that area than the 
_ Navajos in her childhood are per- _ 


mony and opinions. of these wit-_ 
nesses to the effect that the Nava) os 
were not the significant group in the 


and stories pertaining to the area, 


ee 


; suasive when’ considered with all the 


other evidence in the record which 


points to that conclusion as to the 
McElmo— section. The Director’s 


_ character ization of the Navajos 
having fixed abodes is somewhat 
generous in view of the evidence 


| which shows there was little perma- 
hence to the 2 Navajos’ occupancy of | 
any site at the turn of the century 


and one ‘Navajo could have many 


different. sites for his’ winter and 


summer camps, and would move as 
| needed with his fiocks of sheep. 

“With respect to a contention that 
. the ‘Tribe or individual Indians, 


abandoned the sections, the Tribe 


has implied the Navajo occupancy 


in the area was thwarted at times 


by wrong deeds of the non-Indians 


in the area, attempting to bring this 


“case within: the ambit of a-Gee- 


. See v. Johnson, 80 L.D. 125 (1900), 
where a non-Indian homesteader by 
gun ‘point, followed by the arrest 


of the Indian, dispossessed an 


Indian. from. his. substantial im-_ 


provements of a. farm house, barn, 
garden, etc. The Indian immedi- 


ately filed an allotment application 
and contested the homestead. There 


is simply no evidence in this case 


comparable. to that. The evidence - 


does not persuasively establish that 
any Navajo occupying either of the 


disputed sections was. dispossessed, 


from a hogan or.farm lands ‘by 
threats of physical harm. - 


_ Prior to 1900, the documentary | 
history. we have discussed and some 

testimony of the. witnesses suggest 
more conflict between the. Utes and - 


| Paiutes and the Navajos than. be- 
_ -AOR-212--72 —14 
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tween the non-Indians ane the Nav- ) = 


ajos (see, ¢. Gy Tr. ‘T?2). ‘Except. for em 


the incident. at Mitchell’s ranch (see: : 


note 8), there is no. evidence. of a 
nou-Indian killing | a Navajo’ ‘in 
Utah, whereas there is evidence of 
_Navajos killing a few non-Indians 
- (see notes 8, 9, also Nav. Exs, 17 Bas 
180, 187 ). 
| eapea | in several small military | op- 
erations in the area, when com" 
plaints were made. by the citizens of - 
the area that Navajos. or Utes or 
Paiutes were committing depreda- 
tions. These cannot be likened tothe — 
Ma-Gee-See situation nor were any 
of the incidents shown as Polating t to ae 


The United States en- _ 


the disputed sections. _ aa? 
Aside from’ the United coe | 


‘Government’s conducted military. . 


operations in the area, the. strongest: ' 
suggestion of any possible actual 


force being used prior to 1900 is a 
statement by Albert Lyman thatthe = 


cowpunchers for the large cattle A 


companies . from Texas and: else- - 


where who operated in San Juan. 7 
County, Utah, in the 1870's. might 


have fought the Indians, but ae at 
stated the settlers in Bluff and 


Blanding who camé into. the area. 


after 1880 would not have done so. 
(Deposition 40). He did say, how- 
ever, that he and other eattlemen ar 
would have been disturbed to.see the - 


Navajo sheep north of the river be- | : 
cause of the lack of forage (Dep. ~ 


18). He ‘also indicated that’ the 
Navajos understood they were to. - 
stay on the south side of the San. — 
Juan River, as he saw a man’ tell a 
Navajo with her sheep on. the north — 


side, “tonaiij,” meaning to’ go ‘to. the — 


“DE CISIONS or. Ton 


ee 


an ue aa od the. Navajo would 
‘<* move her sheep | back : across the river 
“| (Dep. 14). It is evident that: the 
-. non-Indians living in the area con- 
= sidered the area north. of the San. 
Juan. River: as public land: which 
they. were entitled to graze, while at 


that: time they believed the Navajos 


were entitled to use only their own 
~~ Jands in the reservation south of the 


a _ Tiver for grazing, which the non- 
_ Indians could not use. _ - 3 
"As to post-1900 events there is an 


indication that one non-Indian, a. 


Jack Majors, in the 1920’s or 1930’s 


may have threatened the Navaj Os 
_ and they were fearful of him, al- 
though nothing supports some of 
the: Navajos’ exaggerated statements 
ae concerning him -(¢.g., Tr. 604). By 
: _ the 1920's as has been indicated, the. 
“pressures for use of the federal 
- range, had. increased by. an influx of 


= settlers in the area to the north, ex- 


_. pansion of existing cattle operations 
-. by non-Indians, and the increase of 
' the Navajos and their flocks of sheep 
In the area. These pressures led: to 
“the expansion of the reservation in 

1933 and may ‘have been the focus 
~. of some troubles among the con- 
ae flicting land users. There j is some in- 


a dication that, in 1931 or 1932, four 


Nay ajo hogans may have been. de- 
.'stroyed and poles used by home- 
ae steaders north of the area, and some 
_ Indian horses killed (Nav. Ex. 616), 
which had- caused bitter feslinos 
ka hetween | 
-"- Jndians, but nothing to show any 


the Indians and non- 


ig improvements. on the disputed sec- 


>i » tions were destroyed. Other indica- 
as tions by Navajo witnesses of threats | 
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‘ of alates appear i be exaggerate d 2 
; and. to stem. from’ the incidents’ re- 


sulting i in the Supreme Court deci- 


sion in Hatahley v. United States, 


supra (note 7), which occurred well 
aiter the- passage - of the Taylor 


Grazing Act in 1934, on lands out. 


side the 1933 extension. The actions — 


in killing Navajo horses for tres- 
passing were taken by employees of 
the United States Grazing Office 


(now. Bureau of Land Manage-_ 


ment), in enforcing that Act. 


As to tribal abandonment of an ; 
area so that. grants to third parties . 


take-effect without‘any ericumbrance. a 


of Indian occupancy, see Gonzales — 


Yy. French, 164 U.S. 338 (1896) ; 


Williams v. Chicago, 242 U.S. 434 


(1917); Shore v. Shell Petroleum 


Corp., 60 F.2d 1 —" Cir, 1982), 


i dens 987 U.S. 656. 


‘Standing of nee Pribe. to Con- - 


test or Protest f ssuance of Patent an 
‘to the State - : 


| With this factnal background, we 


come to:a resolution of the legal is- | 
sues raised in this case. First, Wwe | 
consider the Director’s holding that | 


the Tribe i is not the proper party in 


interest to protest the State’s apph- 


cation for the confirmatory patent, | 


and that the Tribe lacks* standing | 


because the same occupancy rights 
in individual Indians which: would 
be sufficient to preclude the. vesting 


of the State’stitle would, in ‘effect, eel 


bar the land from operation of the 
Act of March 1, 1938, adding “va- 

cant, unrese rved, and utidigpossd of 
Buble lands” to ie reservation, and | 


. section 1 (@) of the Act of Septem- 


“a1 oe _NAVAIO TRIBE 


The Director stated the Tribe can- 
not claim title to these school sec- 


tions for itself by. alleging the indi-. 


vidual Indian occupancy to defeat 
the State’s title and i ignore the effect 
of that occupancy on its own claim. 


. It is unnecessary to discuss the ~ 


oteaions of the Tribe and the 
State on this question to any extent. 


We have previously indicated that 
in this appeal the Tribe has taken 


an additional position that. there 
were tribal. rights. created by the 


Utah Enabling Act and tribal OC-. 


cupancy which precluded | 'the grant 


to the State. This. position. elimi- 


nates its complete reliance on: any 
rights of individual Indians via the 
doctri ine of Cramer V. United Ss fae: 
supra. ae ee = aie : : 
In. any, event,- if. ae Pikector 
meant the lack of ‘standing in the 
Tribe to be a. jurisdictional defect 


_ by-which this Department could-not, - 


entertain its protest, his decision is 


in error to that extent. We distin: 

_ guish between the right of the Tribe © 
to have its protest heard and fully 
- considered in this Department and. 


any ruling on the merits of its pro- 
test insofar as it asserts title never 


- passed. to the State. As we have In-, 
dicated, by. the Act of June 21, 1984, 
43 U.S.C.'8 871a (1970); -the: ‘Secre~ 


tary of the Interior has a duty to 
ascertain -when title to the num- 


bered school. sections: vested ‘in the 


’ State.and.any prior conditions, lim- 


_ itations, easements, or rights, if any. 
cal, 1965: when the. Solicitor ordered 


OF INDIANS." 
Sas eG June 29, (1978 
7 or 2, 4958, tea oped “valid : 
existing rights” from the declara-— 
tion of title in trust for the Tribe. 


v. STATE oF UTAH Ode es 


a Resenc on the Tribe? s ee ae ee 
rules of practice of this Depar tment, re 
provided for private contest PrOsi aa 
ceedings where “any: person: claimed. 
title to or an interest. inland. ad= = 
verse to any other person claiming: nee 
title to or an interest in such land,” : : 
or if the elements of a contest were. 
not present, any objection raised to. ~ 
proposed action by the Bureau, of a 

Land Management would be deemed. 

-a protest and such action would be 
taken as: deemed appropriatein the — ~ 
circumstances, 43 CFR 1852.1— 1 and : a 


1-2 (1965). The same rules, renum- | 


bered, prevail today, 43 CFR 4450= 0 
Land 2. ‘The Tribe and the.State are os 
considered — “persons” _within’ the: 7 
meaning-of these rules. 0 7-48 CFR 


1.3 & 2; Sims v. United States, 359 | 


‘US. 108, 112 (1959). i 
In remanding this case for ¢ a hear ae 
‘ing, the Solicitor deemed a. full 
hearing on the facts to be appropri-  _ 7 
ate. Full consideration of the appeal. co 
from the Director’s decision is also. 
appropriate. It is a fact that the dis. ~ | 
puted sections are now within the s 
exterior boundaries of the Tribe’s pee 
reservation. It is also a fact that sub-. Pies 
stantial mineral values in the. dis- ee 
puted sections are involved, as well 
as any other incidental values for erie 
the land, which the Tribe has a cae 
claim to if the State’s. claim. of title oa 


is not sustained. Boe ae 


Therefore, despite any rere ; ; 
| that ‘the: Tribe may not have® ae = 


_» 28 By. the Act of. November. 20, 1968, 77 
Stat.’ 837, Congress’ approved a- compromise." oe 
and = settlement agreement pertaining to the ae ae 

ofl and gas rights in these two sections pend- .. 
ing a determination: of the’ disputed | ‘title: -° 
claims between the Tribe and the State, which =. 
the Act. otherwise Aid not. DUrpOre to affect. ye 


- beat: claitn to the land because: of 
possible superior claims by individ- 
it has a substantial 


; : tial Indi ans, 
: interest i in assertiig in its own right 


: or in behalf of its members (but cf. 
— Siouw Tribe of. Indians v. United. 


«States, 89 Ct. Cl. 81 (1939) ) a claim 


to-the land and a challenge to the 
| State’s’ right to the confirmatory | 
| patent. This is not comparable to 


cases involving standing in. court 
proceedings where actual injury to 


ee an organization or other legal entity. | 
cannot be shown. Cf. Sterra Club v. : 


Morton, 405 U. S. 727 (1972). 


ee “Surthermore, it has long been | 
ene recognized that ‘whether. or not in 
ers particular case the United States | 
- has the technical status of a guar- 

. dian or 4 fiduciary toward ‘an. In- 


~ dian tribe, it does have a special re- 


7 ee lationship toward such tribe greater 
ae than that of eu nonparticipating by- 


| stander, a sovereign toward its or- 


: _ dinary citizens, Or: & landowner 


Me ; toward his tenant. Oneida Tribe v. 
United” ‘States, 165. Ct. CL. 487 


a (1964), ¢ cert. den. 379 US. 946, cited 7 
sere th Navajo Tribe. of Indians ve 
- United States, 176 Ct.. Cl. 502, 364 : 


2d 320, 822, (1966). As. this. pro- 
ceeding raises the, issue ‘of title. to 


lands within the exterior boundaries | 
of the Navajo. reservation, in addi- 


tion to the duty required. under the 
‘Act of June 21, 1934, regarding the 


 State’s confirmatory patent, this — 
Department has a further duty i in 


' view of its special relationship to 


Indians to asstire that the Tribe s 
| elaim i is ful ly: heard and considered: 


ie Therefore, whether this proceeding 
“= is deemed, a, private. contest or a pro- 
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that 


supra. 


create 
rights. in- the- individual Indians, \ but, gave — 
Yights. to: the. ‘Tribe, and’ that a Subsequent - 


‘test within clip rules. of practice of 


this Department, the Navajo Tribe — 

has been given standing within the 
| Department to challenge the issu- -— 
ance of the confirmatory’ patent to 


the State for school sections within 


‘the exterior boundaries of the reser- 
vation in its own right and for its 


ynembers regardless of any possible 


conflicting. claims by. its members or 


others.29 

~ Because no ee were , asserted 
by any individual Indians i in their 
own behalf as superior to the State 
and the Tribe following publication 
of the ‘State’s application: for pat-_ 
ent, it would appear ‘there are no 


sack claimants now entitled to chal- _ 
lenge. issuance of the patent to the 


State nor does the evidence reveal 
any. We, therefore, raise only a 


quaere as to whether the. dictum i in 


the Diréctor’ s decision wag ‘correct : 


in concluding that individual Nav- - 


ajo Indians might have standing : 


to protest. the State’s application _ 


based. upon their ‘own occupancy — 
claims, ‘but it is premature to decide 
this theoretical 3 issue. 





2 But compare the: ae of. March, 2,. 4901, 


43 U.S.C. § 868 (1970). 


80. We: note: that’ support -for’: the ' position 
individual _Navajos: who . were. not 
descendants of” Navajos | bound by the 1868 
Treaty: and who may. have occupied that area 
may still have aboriginal - -occupaney.: rights; 
as ‘suggested. in’ United States vy Hosteen 


| Pse- Kesi,. ‘supra;. note: 7, is now questionable 
in, view of the subsequent. decisions in Healing 


v. Jones, supra, and United States v. Kabinto, 
Any. ‘rights of © individual: Indians in 
the area:as. ‘superior to. the Tribe,: aside from 
allotted ands, is also questionable in view of 
thé: recent per curiam order of the’ Supreme 


Court. in United States.y.. Jim, Utan v¥. Jim, 


409° U.S. 80 (1972), by which the Court ruleg 
that the: 1938 Aneéth extension: Act’: did not 
-constitutionally . protected - property 


re 


1801: BS 


| 4a 


The Director's eee as is. -modi- 


fied by striking the ruling concern- 
ing the standing issue as a ground 


for dismissal of the Tribe’s com- 
_ plaint or protest against the State’s 
patent application, and by. modify- 


ing the findings and conclusions to 


conform with . our ruling ¢ on this 
issue. 


General 1 Findings ‘As to I ndlividval 
and Pribal Navajo Occupancy 7 


en sade: to his: ruling on ao 
- Tribe’s: standing, which may: well — 
have simply been a further ruling | 


on the merits of the case rather than 


on the-right: to appear. before the. 


Department, the Director made 


findings and conclusions on the. 


- merits of the Tribe’s protest. In con- 
| sidering standards set forth in court 
decisions, he specifically found there 
was not occupancy of the disputed 


- sections by Navajos, both in terms 


of individual Navajos. and i in terms 


of Navajo tribal occupancy, suf. 


ficient to establish possession and 
to preclude the State’s grant, 


As to the individual occupancy, ; 


. the Director hypothesized that even 


assuming an extension of the 
Cramer ruling in the light of the | 
mode of life of- the N avajos with 


Act in 1968, 82 stat. 121, could peoeaen the 


class of beneficiaries under the 1933 Act as 


to distribution of benefits from mineral royal- | 
ties. The Court noted that the legislative | 
history. of the 1968 Act, specifically, S. REP. ~ 


NO. 710, 90th Cong., ist. Sess. 2 (1967), re- 


ported a difficulty in determining Navajo resi- - 


',dentsin‘ the Aneth-extension, beneficiaries to 


the fund created by the 1938 Act, since “many | 
Navajo families do not live permanently 


within the lands set aside in 1933 but moved 
back and- forth between this area and - other. 
| locations. an 
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the Indians openly asserting domin- : 


ion over the area encompassing. the. aa 
disputed sections. to the. exclusion . Ber 
of others, . the facts. in this case ~ 


would not support. this theoretical : 
situation. He specifically found: 


( 1) the individual: occupancy on these ° 


| sections did: not begin until. after nee a 


1900 ; 

-. (2) the area of occupancy judged with 
respect to the mode of life of the Navajo - 
was vague, and indeterminate ; and 

(38) the Navajo occupancy was not ex: 
Clusive nor was dominion asserted.. 


As: to: tribal occupancy he cited — 
the standard discussed in. United 
‘States v. Santa Fe RR. , Supra, Tes 


garding ‘tribal aboriginal occu: 


pancy, as to definable territory oc; 
cupied exclusively: by the tribe (ag 
distinguished from land wandered. — 

over by many tribes), and concluded. . 
that there was not sufficient tribal a. 
occupancy here, that at- most prior, "tes 


to the 1920’s the land was only a 


RR no-man 's-land ‘used and . siared. oo 
| by white stockmen and traders, a few 
bands of renegade’ Utes fleeing from the -_— 
- confinement of their Colorado reserva= ; 
tions and: some Navajo families seeking. - 
- pasturage for their livestock. 9 -  . 


We believe ‘these “findings are . 


correct. 


“In seid the Tribe? S conten: 
tions, it must’ be kept in mind that 


there was no withdrawal of the ‘im: 
‘mediate area embracing these sec! 


tions for the benefit of the Navajos 
in’ 1900. The 1905 executive orders. 


added a smal] area north of theSan 
~ Juan’ River in Utah: near the: digs: 

puted sections, but it was not until eet 
the lands were withdrawn in 1932. ~ 


in aid’ of the legislation whien? be- pe 


Rad aaa the 1933 oe that thie 1 area 


“encompassing the disputed’ sections © 
‘was set aside for the Navajos and 


oe other Indians. This was nearly a 
ae third of a century after the time the 
oie State’ S title presumably vested. | 


ne : : Effect 0 of Tidiamn: Occupancy a and. the : 


oe Ear 


a Lien, were there any ‘applications | 


* Utah. Enabling Act.’ 


tawige neither then, nor iigie: 


a ‘filed under the Indian Homestead 
pee Act, the General Allotment. Act, or 


: | : any other:statute by which property 
rights could be acquired from ‘the 
o United ‘States. 


Therefore, aside 


oa from the. 1933, and 1958, statutes, 


. | ative 1900 ‘date, the only. statute 
upon. which. the Tribe. makes any 
~~ elaim of right under. as. of. 1900 is 


- the disclaimer provision in the Utah 


te4 Enabling. Act as to lands “owned. or 


— “held by. any Indian or- Indian 
os. tribes.” The basic thrust of its sup- 
~ plemental and. reply briefs in this 

“.  appeal- ‘relies. upon this. provision 
as divesting the State of any right — 
> to these sections because of Navajo 


- oceupaney of the land.'In addition 
~~ to this statute, the Tribe primarily 


relies upon a general policy to pro- 
tect oceupancy rights of Indians. 
ae At contends that this policy must, be 
- recognized here and related to the 
type of lifestyle, the habits, modes — 
~.. and. customs of the N avajos as. dis- — 
i. tingished : from Indians: in other 
parts of’ the country, such as those 
On Te Cramer and Schumacher, and 
should also be distinguished from. 


standards. applicable..to. Occupancy 


- : and settlements. by white men; 
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The Tribe: “qalgamaies: ‘ite: 
ments in the court cases. regarding 


| individual _ occupancy rights and 
‘tribal aboriginal rights into an ad- 


ditional protected tribal occupancy 


| right which it contends flows from 
_ the’ Utah: Enabling. Act.and court me 
Cases pertaining t to occupancy rights 
-.! of Alaska: Natives. ‘The: amalgama-  ~ 
tion of undifferentiated. concepts 


and principles from cases with dif-. 
ferent. factual. circumstances are 
fused together under the broad 


policy of the United States to pro-. 
tect. occupancy rights of Indians 


and a. broad rule of statutory con-_ 
struction to construe legislation lib- 
erally in favor of the Indians. is 


a a Statutory Cesteation : : 


Anata 


| The Tribe? Ss contentions in - this 
appeal relate primarily ¢ to the effect | 
of the Utah ‘Enabling Act. It. con- 

tends, in. effect, that’ the swords | 


“owned or held by any ‘Indian or. 
Indian tribes” and “otherwise dis- - 


posed of”? must. be. ‘construed liber- 


cally to’ benefit Indians. It is un- 
, questioned that courts have often 


recognized a: statutory rule’ of con- 
struction. to favor Indians in case” 
of doubt, as to the meaning of words | 
in treaties. or legislation in their. 

behalf. Squire v. Capoeman, 351 


—U.S.-1 (1956) ; and see cases cited in 
Assiniboine & Sioux Tribes y.Nord- 


wick, 378 F.2d 426 (9th Cir. 1967 ds 


cert. den. 389 U.S. 1046: However, 
- the weight due toa rule of statutory 


constriction: is: but one input. into. 
the interpretational equation.. The 
rule’ of statutory construction in 


ee ‘aat) 


; wor of Indians is not sufficient to - 
-. entitle the Indians here to disposi- 
_ tive deference. As. Assiniboine & 
Stouw Tribes shows, the rule i is not: 


inflexible and must. give way to 


_ other rules of construction where 
“warranted by the, circumstances o 
«the case. 


| United: Riaies: v. Wipet National 
Bank, 234 U.S. 245, 259, 262 (1914), 
~ would limit the rule. of statutory 
construction in favor. of Indians 
only to treaties or legislation ‘where 
‘the consent’ of the Indians is in- 


“volved, emphasizing that where leg- . 
‘islation. contemplated the rights of - 


others and intended to enlarge the 
“right to. acquire as well-as to part 
with lands held in trust: for the In- 


 dians, the Court would not supply 


oe ‘words which: ‘Congress omitted “out 


3 of any consideration of public pol- . 


— ley.or desire to promote justice, if 
such would be the effect in’ dealing 
‘with dependent ~ people.” ‘Even 


where consent of Indians is ati issue, — 


the. ‘Supreme Court. in discussing 


the rule has suggested:.it meant no 

more than that a ‘treaty: with In- 
dians would be construed in accord- 
ance with the.tenor and intent of the 
parties to the treaty, stopping short | 


of “varying its terms to meet alleged 
Ps leaving matters of such 


“generosity” to Congress. North-— 


western Bands of Shoshone Indians 
v. United States, 324 U.S. 335, 358 
(1945). As-to whether a. jurisdic. 
tional: act. to entertain claims 
_ of a specific tribe included. lands 


which had been ceded by the In- 


dians and sold and patented to set- 
tlers, the Court considered earlier 
legislation, administrative acts, and 
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all the eireumatances 5 leading to ee = 


passage of the Act to interpret the. 
Act. United States.v. Creek ieciata | } 


295 U.S. 103, 108 (1935). 


‘The Utah. Enabling Act was aot 


simply an. Act pertaining eas 


dians, but was an. Act to permit: a 


~ territory to become, a state, to-_pro- - 


vide the. conditions whereby- the* - 
people of the territory: could .es- 


tablish their own government which 
would be transferred from the fed- — 
eral territorial. control to the new 4 
state, and. other matters, which i in- 
cluded the. grant of school lands to: 
the new state. As court’ decisions re-. 
garding Indians must be understood | i 
with respect to the time they are 


made and the overall circumstances — is 


involved (see F EDERAL INDIAN © 
LAW, supra, at 23), so must. the. . 


effect of the Utah Enabling’ Act. 


Grants to states for schools have: . - 
been’ construed to carry out the i in-_ ie 
tent of Congress. While recognizing «. 
the generous policy of the Govern-_ a 
ment with respect to such. grants, 
the Congressional _ intent as. to’. 
whether the grant is to. take effect. Le 
must be ascertained by the condition 
of the country when the acts were. 
passed, as well as the - purpose. des : 
clared on their face, and all parts of. 


the. acts should be read together. - is 


Johanson v. Washington, 1900 U.S. 
179 (1908). School grants, in par- © 
ticular that of Utah, have also been _ 
interpreted by the Supreme Court ae 
in relation to other laws and mani- — 
fested public policy at the time to. 
determine the extent of the grant. 
United States vy. Sweet, 245 U.S.. 
563 (1918). Cf. Mobile& O.R.R.v. 


. 506 DECISIONS. OF THE 


-\ Pennessee, 158 US. 486 5 ( 1894), i 
 dicating that legislative. contracts 


: should bé read in light of the.publie 


policy entertained at the time they — 
_. were made rather than at a later 
- period when’ different ideas and 
_. theories’ may prevail. They have 
also been construed with respect: to _ 
_ facts pertaining to an Indian tribe’s 
_ aboriginal ‘occupancy rights, the 


-ereation of a reservation, and. ces- 
~ sion of Indian rights, ir in cases to be 
"discussed, infra. _ | 
In short, the interpretation ‘of 

what lands ‘were deemed to be 


: “owned or held by. any Indian or 


| ‘Indian. tribes” or “otherwise dis- 


7 posed of” in the Utah Enabling Act, | 
_.. cannot, rest alone upon one aspect 
of the Government’s s policy. toward 
a Indians or upon one rule of statu- 
. tory construction, but the true legis- 
_ lative intent must. be ascertained as 
of that time in accordance with the 


usual meaning of the words, the 


‘overall ‘purpose of the Act, and, as” 
or reserved for its use; 
- herein * * * shall - preclude | the - said - 


we have indicated previously, ‘the 


overall historical milieu out of 


“ which it arose, including the public 
policy. of the time, as well as any 


ws ‘court interpretations of comparable 
provisions i in other statutes. This is 


especially necessary in this case 


| : as the Tribe’s position sets forth a 
~ ‘novel and unprecedented extension _ 


| OF concepts of protection of Indian 


occupancy in relation to a grant to 


[- third party of land then outside 


the official boundaries. of a reserva~ 


| _ tion for a tribe. 
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b. “Analysis of “Stations 3 and 6 of | 
.. the Utah. Enabling Act | 


Ta construing the Utah. Enabling | 


3 Act, we first consider the language 


of the school grant excepting lands 
subj ect to it and the disclaimer pro-. 
vision together to understand the 


entire Congressional intent. The 


disclaimer provision in section 3 
reads: a as Maa | 
ee ‘the ie inhabiting said pro- 


| neeade State do agree and declare that 


they forever disclaim all right and title 
to the unappropriated public lands lying - 
within the boundaries thereof ; and to: 
all lands lying within said limits owned . 
or held by any. Indian or Indian tribes; 
and that until the title thereto shall have 
been. extinguished: by the United States, 
the same. shall be and remain subject 


to the disposition of. the United States, 


and said Indian’ lands shall remain 
under’ the absolute jurisdiction and con- 
trol of: the Congress: of the United — 


' States; * * * that no taxes shall-be im- ~ 


posed by the State on lands. or property. 


therein belonging to. or which may here- 
| after be purchased by the United States 


but. nothing 


State from taxing, as other lands are 
taxed, any lands owned or held by. any: 


_ Indian who has severed his tribal re- 
lations and. has obtained. from the United 


States or from a person a title thereto 
by patent or other grant, save and ex- 
cept-.such lands as have been or may be 


- granted -to.any Indian or Indians under | 


any Act, of Congress. containing a provi- 


sion: exempting the lands thus. granted 


from taxation ; but said ordinance ‘shall 
provide - that all - ‘such lands ‘shall - pe 
exempt from. taxation by said State so . 
long and to such extent as such <Act 
of Congress may prescribe. (28. Stat. 108. ) 


aay NaVAGO. taIBE 


The school land grant in 2 section 1 6 
provides: | . 


That upon. the easton: of. said State - 
into the Union, sections numbered two, 
thirty-two | and thirty-six in 
every township of said proposed State, 
and where.-such. sections or any. parts: 


sixteen, 


: thereof have been sold-or. otherwise dis- 


a - posed. of by or. ‘under the authority of any ° 
‘Act of Congress other lands. equivalent 


thereto, in legal subdivisions of not less 
than one quarter section and. as contig- 


— dous ‘as*May be to the section in lieu of 


which . the ‘same is taken, are hereby 


granted to said State for the. support. of . 
common schools, such indemnity lands 


to be selected within said State in such 
_ Imanner'-as: the legislature may ‘provide, 
With the: approval of the Secretary of the 


Interior: Provided, That the. second,. six- 


teenth, thirty-second, and thirty-sixth 


sections embraced in permanent reserva- | 


tions: for'-national purposes: shall not, at 


any: time, be subject to the:grants nor to — 


_ the indemnity | provisions of this. Act, 


nor Shall any lands embraced in Indian, 


Z military, or other. reservations of any 
character be subject to the grants or ‘to 
the indemnity provisions of: this Act until 


the reservation shall have ‘been: extin- . 


guished: and such ands: be. restored to 
- and become.a part of the ‘public domain. 
| (28 Stat. 109.) - 


As tothe or in ithe aiealsnnee 


provision in section 8 of “owned.or 
or Indian: 


held by .any Indian. rr 
_ tribes,” and the words “otherwise 
disposed of” in the grant in section 


6, it is apparent that there is no 
_ fixed, meaning to these. words out- 


_ side of. thecontext of the’ Act, and 
all the aids.in. interpreting the Act: 
For. example, the.-word “held”. in 
statutes relating: to land often. means 


that land is “owned” but does not 
ordinarily mean. any. particular _ 


user. However, it has no established 
_ primary. or Tegal technical meaning 
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$0 that a meaning must be ee | 


mined. by the context in which it: is 2 


used. See cases under “held” in 19 
WORDS AND PHRASES (1970). : - 
See also cases under “otherwise’'and ~ 
AND eo 


“owned”. 


in 30 WORDS. 


PHRASES | (1970). 


Section 3 refers to the extinguish- | 
ment of “title” to lands “owned or. 


held by any Indian or Indian 
Tribes” while. the proviso in section 


6 refers to the extinguishment ofan | 


Indian reservation. The use of the oo 


word “title” following the words 


“owned or held”-in the disclaimer 38 
provision strongly . indicates that 
Congress had in mind.a recognized Pay 
right in existence at that time or,-at, 7 7 


the least as to individual Indians, | 


an inchoate right perfectable under. | j 
existing legislation. If lands had 


been allotted or otherwise’ granted = 


to an. individual Indian they would — 
fall within the category of “sold or 
otherwise disposed of” within the .- 
excepting language in section 6, and 
would no longer be public land. Note i 
_ that in section 8 the phrase “owned 
or held by any Indian” is repeated 
as.to the State’s right to tax the 
lands ofan Indian who has obtained oe 


a title to. Jand from. the United | 


States or some person “by patent Or 


other grant.” This supports an un- 


understanding that Congress en- . _ 
visaged the acquisition of title. by | 

individual Indians under the laws, _ 
then permitting individual Indians 
to. acquire 3 title to lands both inside a 
and outside reservation boundaries. | 7 
We. note that the legislative re-- sf 
| ports on, the disclaimer. provision. 
refer to the lands.‘ ‘owned or. r held. 7 


jae by: any, Indian or Sern tribes?’ as 
such Indian, reservation.” . H. Re 


| REP.: NO.. 162, 58rd. Con., 1st Sess. 


21741898) 5-8. REP. NO. 414, d3rd | 
”. .Cong., 2nd Sess. 18 (1894). This in- 
eo dicates. that the primary concern of | 
|. Congress was in. requiring the. State 7 
os tor relinquish any proprietary. in- 
ae terest j in those lands which had been 
get aside as Indian reservations re- 
oe gardless. of whether the lands were. 
owned or held by a tribe or had then 
- been allotted. to an individual In- 
dian. Of. Alonzo v.. United States, 
_.. 949 F.2d 189 (10th. Cir. 1957), cert. — 

denied, 355 U.S. 940 (1958), which 
et discussed. the legislative history of 

a similar disclaimer made by the 
oF State of New Mexico, indicating | 
a: that Congress required the disclaim- | 
- er so_as to preclude any ‘possible 
ee challenge by the State of “titles” aic- 


~ quired by Indians through grants 


a ~made by the Governments of Spain | 
» or Mexico. 
.. As to the meaning of the word 
oe “held” 3 in relation to Indian tribes, 
"the ‘historical perspective is neces- 


~ sary. At the risk of oversimplifica- 


tion it. must suffice to say that gen- 
“° erally the status of lands within . 
withdrawals for the benefit of Indi- 
-. ans was uncertain in 1894. Thus, 
a whether a tribe was deemed. to 
. “own?? lands within a ‘treaty or | 
a _ statutory 
. upon the specific language used. 
‘therein. This later led to express 
oe statutory language such as that in 
the 1958 Act pertaining to the Na- 
~~ -'vajo tribe. The status as to execu- 
+ tive order withdrawals was even 
~~ less certain, but they were not con- 

sidered then as the equivalent of | 


_ reservation depended 


"DECISIONS OR. THE ‘DEPARTMENT: OF: "THE INTERIOR 


are or statutory: pesseva ion Ses - 
FEDERAL INDIAN LAW, su 
| pra, at 613-22 ; see also Healing vo 


JONES, ‘supra. The: use of the word 


“held”. by. an. ‘Indian tribe, there- 
fore, would.. include . areas which 
had: been withdrawn for aTribe but 
not then’ considered’ as falling 
within | the ‘meaning’ of being 


“owned” by the Tribe under federal | 


law, although they. would be con- 


sidered. as in ‘a reservation and 


“otherwise disposed of” " under sec- 


tion 6 of the Act. 
~The only other meaning to “held” - 

by an Indian tribe in the context of 

the Enabling Act ‘is if a tribe’s ab- 


original occupancy rights had not 
been extinguished by. Congress the _ 
tribe’s occupancy might be deemed ~ 

a holding under its aboriginal — 
“title” 
‘tests for’ tribal aboriginal’ occu: 


as. determined under the 


pancy. But see, V orthavestern Bands 


of Shoshone Indians v. United 
States, supra, at. 824 U. Ss. 


B46, 


where the Court indicated that 


the United States had treated un- 


ceded. or unrelinguished Shoshone 


territory in. Utah and adjoining 


states as a part of the public domain 
in administering the territory as 


though no Indiam land titles were 


involved, and expressly. referred. to 
the Utah school land grant, 28 Stat. 


109, as such a manifestation. In = 
view of the facts of this case, it is . 
‘unnecessary to decide whether un- 
extinguished and unrecognized ab- 
original occupancy could come 


within the meaning of the Act. It is. | 


‘clear, however, that the reference in 


both sections 3 and 6 to extinguish- : 


‘Ing “title” Or the “reservation” i in- i 


: [80. 1: D. : ‘ cr 


bea ae 


“i Sidatee that Congréat + was: : not: rece 

—ognizing “any tribal occupancy 

- rights to land which it had already 
extinguished by. treaty, or statute or 
which, was not then withdrawn. asa 
reservation for Indians and showed 
a possibility, i in accordance with the 
| overall’ policy of the time, that ex- 
isting reservations might be. re- 
duced. or. opened for, disposal as 
| public lands.. We see nothing in the 
Utah.:Enabling -Act and: in the his- 


torical. milieu then and in’ 1900 


which indicates that Congress in- 


tended ‘to: holdin ‘abeyance’ the 

'State’s grant:to schoollands within | 
an area, where any aboriginal title 
had been extinguished, where a pro-- 


‘portionately fow meiabers ofa tribe 
were outside the established reser- 


vation boundaries for the tribe and. 
using an even wider undefined area 
for grazing purposes’ and certain — 
other limited -purposes in a tran- 


-sitory fashion together with Indi- 
‘ans from other tribes.and with non- 
Indians also in the area, which is 
‘the situation in this case. 


~ Tt appears that the disclaimer wag, 


‘of lands which would fall within the 


% meaning of lands “otherwise dis- 


posed of,” or were ‘within a reser- 
vation as provided in section 6, and 
that the two provisions are in pari 
materia insofar as determining 
what lands come within the grant to 
the State or were excepted from the 
grant. Therefore, it is essential to 


- determine whether lands would be - 


considered : as: excepted _ from the 


grant because they were “otherwise _ 


disposed of” to ascertain the effect 


of the disclaimer. ‘This conclusion i 1s 


oe ‘June 29, 1973. _ 


earns haste a 
1 : . re + a gt 


“or ‘UTAH 


| "supported ie a  osdaiderat on of tha : “ 
cases upon .which the Tribe: relies pa 
for its interpretation and.othermat- 


val. 


ters .essential in ascertaining | the a 
true legislative. intent. pee .t/ nited ee 


States y. Jackson, 280 U. = 183, 198 : - 
(1980)... | ) | 


ci Analy oF eee pinciaie ae 


One of the most important cases. -_ 


upon which the Tribe relies to estab- 


lish that’ protected Indian‘ occu- 
pancy nay bring the lands within 3 
the’ status of lads: “otherwise dis: | ue 
posed of” under the tetms of the 
school grant in section 6 of the Utah ee 


Enabling. Act, 28 Stat. 109, 


United States v. Cramer,’ ‘nipeas ee 
which held that the possession ofa -.: 
‘tract of land by individual Indians —_ 
falls within the clause of the grant ie 
toa railroad excepting from its op- 
-eration lands “reserved ** *oroth- 
erwise disposed of.” 261 U.S. 219, ° 
930. The Tribe also contends that’ 
the Court’s reference in Cramer at. - 
228 to the specific 2nd provision. 1, 
the disclaimer provision in section . ae 
of Utah’s Enabling Act, 28 Stat. 
108, which includes Indian tribes as. — 


well as individual Indians, indicates . 


that tribal rights were recognized. fi 
by Cramer as well as individual © _ 
rights. The State responds: that the * 


rights recognized. in Ovramer were 
aboriginal occupancy rights. The’ 7 
Tribe contends that they were not. 


The quotation from KX abinio, supra, .. 
regarding Cramer, suggests: they =“ 
were. In any event, the significant. 
‘fact is. that. the Indians In Cramer 7 
had no reservation where 8 they could o - 


~ 810 
o: be protected Peatie intrusions oft non- 
- Indians. Although a reservation for. 
__ the Indian tribe had been proposed — 
-. to-Congress, it’ was rejected and ap- 
“parently tio governmental action 
was taken to provide for the Indi- 
“ans. The Court equated the individ: - | 
“-. ‘ual rights with’ tribal. aboriginal - 
is rights. by indicating: that: the policy 
of protecting pea nomadic tri- 


eae et a 


‘to indaiual Indian occupancy. em-:: 
. phasizing “such occupancy being of 
a fixed character lends support. to 
another: well. understood _ policy, 
namely, that of inducing the Indian 
to. forsake. his ‘wandering habits and 
= adopt those of civilized life.” (Zd. 
at 297.) The Court also distinguish- 
- ed’ the facts fromthe. case of Buttz 

- x. Northern: Pacific RR. 119 U.S. 
3 Bo. (1886), which held the fee was 

- granted. to the railroad subject..to 
__ the right-of occupancy of Indians 
| and. the: right of the company im- 


‘mediately attached free from In- 


dian title when the United States 
: thereafter extinguished the Indian 
title. ‘It indicated that the pos- 
session of . the Indians. in Cramer, 
: however, “was within the policy and 
with the. implied consent of the 


: Government. That possession was 


definite and substanitial i in character. 


oe DECISIONS or THE ‘DEPARTMENT or ‘THE INTERIOR - 


and open. to. observation: when. the 


railroad grant was made * *.*.” (Ii i 
at 230.) ‘The Court specifically. re- 
fused to extend the right. of the.In- 
- dians to: the entire subdivision but 
aoe limited it, saying: ? : | 
” Here the claim for the Indians is based 
upon’ occupancy alone, and the extent. a“ 


| ; of it. is’ dearly fixed by the inclosure, 
-  ultivation and improvements., The ‘evi 


“(801 LD. 


& dence - does" aot disclose any act of own 
| dominion on. their part.over, or any claim. 

or assertion of right to, any lands be- | 
yond the limits. of their actual. posses- _ 


sions as. thus defined. Under the circum- 


 gtances, their: rights are confined to: the 
limits: of actual occupancy and. cannot be 
extended | ‘constructively . to other: lands 
i never: ‘possessed. Or. claimed, simply | be- 
. cause they. form part. of the. same legal, “ 
; subdivisions . (id. at 235. )- : | 


7 go ae oe = eo 
' This is in accordance with the general 
rule: that: ‘possession’ alone, . without: title 
or. ‘eolor of title confers no right beyond 
the limits of actual Tose tn. at eee 
(7d. at 236. y 


As precedent for any casters | 
ing of the phrase “owned or held by 
any Indian: or Indian tribe” in the 


Utah. Enabling Act, ‘the Oramer 


case would appear. to restrict. the 


‘Ineaning of “held” ’ to occupancy 


limited by. tangible acts of posses: 
sion defined. by enclosures, cultiva- 
tion:.or Improvements. Te 

Although the Navajo. tribe ee an 
established reservation, whereas the 
Indians in Cramer did not, the 


Tribe: contends that the standard of ae 


occupancy. pertaining to the: Nava- — 
jos should be different from.Cramer — 


because of the different, life style of 


the Indians: and. now because. the 
Tribe is asserting tribal rather than, | 


: ‘individual. PI bes ati, rere 


The: Tribe relies. upon. cases: re- 


gar ding. Alaska. natives. to suppert 


its . contention that, there. 1s-.amad- 
ditional -tribal occupancy. . right 
recognized under federal law in ad- 


| dition: to the. original. aboriginal 


tribal right. Most of the. Alaska 
cases involve interpretations of sec- 
tion 8 of the Alaska Organic Act of _ 
May 17, 1884, 23 Stat. 26 pertaining 7 


: — ss 


to 5 the ae 5 enitory of "Alaska and 


which. ‘provided: 


ae That: ‘the Indians: or: ‘othier persons in 
said: district. shall. not. be: ‘disturbed in 


the possession of any lands | actually. in 
their use or occupation . or now claimed 


3 by them but. the terms under which such 
persons may acquire title to such lands 
ig: reserved’ for further’ teetstatton. by 


Congress. °*: % BS eisai 


| And,.an Radeon s some oe is cases 
interpret. the disclaimer in ‘section. 40 


of the: Alaska Statehood: Act of 
‘3 July-7, 1958; 72 Stat..339; 48 U.S. C. 
_. Ch, 2 note ® (1970), » which. aan 
| pe oe ee ee Le 
* ® egal State and its: people do agree 
, and declare that,they forever disclaim. all 


right: and title to any. lands or other prop- . 


erty. not. granted. or confirmed to the State 


7 or its political subdivisions by or under 


the authority of this Act; the right or title 
to Which cis held: Dy: the United States. or 


a ; is. subject : to: ‘disposition: by: the - United 


| - States;, and. to any. lands or ‘other prop- 
erty. . (ineluding fishing, rights), the right 


AS isnt ae 


- Indians, “skimos, ¢ or Mets’ (hereinafter 
called” natives ): ‘or ishela by the: United 


‘States ini’ trust for: said-natives, * * * 
. The-Tribe. relies-especially . upon 
— Miller ve. United. States, 159 F.2d 


997: (9th Cir 1947),,'as recognizing 


Indian rights of occupancy: by vir- 


tue. of .section...8 :of the Act of 


| May. 17; 1884, .quoted. above, al- 
though it: rules that aboriginal 


rights of natives of Alaska had been 


| extinguished by the. 1867 purchase 


treaty between ‘the United: States 
and Russia. It contends that simi-. 
, larly the Utah Enabling Act meant . 
to protect ‘the. Indian occupation of - 
the public, ‘domain and prevented — 


passage of title to any lands subject 
_ to such Secupancy. The State Pee 


“UNAVAT 0. ‘TRIBE ‘OF ‘INDIAN g w. erAra ‘OF UTAH” 
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“tribes, ° 


| out: shes in: aM ‘ler ae cout f expressly - 
: distingnished. between any’-tribals 
type of occupancy and individual. — 
rights and recognized only.individ- —- 
ual rights under: the 1884 Act.-It — 


also contends that. the. M iller ruling a 


-as.to the extinguishment. of aborigi-: Sale 

nal Tights has. been discredited and 
_ overruled by the Supreme. Court in 
United 


Lee-Hit-Ton Indians * v.. 
States, 348 U.S. 272 (1955), and’ 


es v: Grimes Packing. Co., 38T - 7 : 
US. 86, 106. (1949). The State sug- - 
‘gests that ‘the 1884 Act and subse- 


quent’ legislation pertaining | to 


~ Alaska merely preserved the: right ar 
of nondisturbance of the « occupancy — 4 
of the Indians, neither granting ; nor 
taking away anything ‘they might — - 


otherwise have pending future legis- a 


— lation. L d.y Organized Village of ee 
Kake v, ‘Egan, 369 U.S. 60 (1962). 
In response, the Tribe agrees that 
the 1884 Act pertaining to: Alaska, a 


preserved the status. quo ‘as . to 


occupancy rights until further Con- oe 
gressional or judicial ‘action “was | 
| taken, although it was not intended 
asa grant of permanent. rights, Tee- ree 
Hit- Ton Indians, supra, ‘at 278. It. 


contends that the Utah | Enabling | - 
Act also preserved the status quo by 

withholding from Utah any lands 
occupied © by Indians ‘or. Indian os, 


‘and that ‘Congress: ‘yelin- -- te 
qaistisd’: its. ‘beneficial title to the ©. 
. Tribe'by the Act of March. 1, 1983, — - 
by extending the reservation. Bean ee 
daries ‘to ‘include the area. Ttcon-. 
‘tends that. the Tulings. in the Su- 
preme “Court: cases ‘cited: above indi- a, 
: cating that there. were no ‘compen- - - 
oe rights. in ‘the Alaska, natives ~s 


ta ecried ig sach legislation are irrée- 
_. - levant to the question of the:protec- 
\.. tion of their occupancy rights with | 
ih regard to third persons. | 


“In Organized Village of K. whe’ Vv. 


ead E gan, supra, the Court discussed the 

os legislative history of the disclaimer 

| provision ‘in section 4 of the Alaska 

Statehood Act quoted above and i 
found that as 


_ ft was understood that the disclaimer 


ee : provision left the State free to choose 


Indian “property”. if it desired, but that 


- such’ a. taking would leave unimpaired 

_. the Indians’ right to sue the United States 

er “for any compensation that might later be. 
7 established to be due. 


Pet 369. U. S. 65~66. It. also fennel et 


| the provision was-suggested by the 
Interior Department so that Alaska 
“be dealt with as had other States.” 
= 0d. d. at.68.). Although it indicated 
that. the disclaimer of right and title 
by. the State was. a “disclaimer of 


Sa proprietary . rather. than -govern- 
mental interest,” it was the best way - 
cn to. ensure that statehood would 
neither: - extinguish. nor establish 


-“glaims.. by Indians against the 


. | United States so that if lands. sub- 
ject to the claim of Indian rights. 
were: transferred, to the State, the. 


: “Indians were not thereby to lose the 


right to. make -claims against the 
ae United’ ‘States. for damages. (Id. at 
7 69.) Although » the case was con- 

cerned with State jurisdiction to— 


ta regulate fishing traps, the discussion 


does not support any view of the dis- 
a claimer provision as creating or con- 
Ae firming occupancy rights in Indians, 
-’ “whose aboriginal rights. had been 
oF extinguished, which would be. su- | 


Ke ‘Pertor to ‘grant of lands to the State, 


DECISIONS: OF. THE DEPARTMENT. or THE INTERIOR Be nk 


= OF United Bites v. Alaaiea, 1 197 F. 
Supp. 834 (D. Alaska 1961). 


Another case decided after the 
Alaska Statehood Act relied on.by 


the’ Tribe, Alaska v. Udall, 420 F.2d | 


938. (9th Cir. 1969), did not cite or 
rely on the disclaimer provision in 


section 4 of the Act or the discussion © 


in Organized Village of Kake re- 
garding the operation of the State 
grant under that provision, instead, 


it considered ‘the language in’ ‘the. 


grant of lands to be selected. by the - 


State. The State of Alaska sought 
summary judgment to compel the 


Secretary of the Interior to issue it a 
patent to lands which a native vil- 


lage claimed asserting present and . 


aboriginal usé and occupancy. The 


court found there were genuine is- — 


Sues. of material fact to be decided 


-and refused to then rule.as a matter 


of law “that under no circumstances 
could Indian trapping, hunting and 
camping” constitute a “condition 
which would deprive the selected | 
lands of being “vacant, unappropri- 
ated and unreserved: land” as re- 
quired by the grant. In making this — 
ruling: the court simply noted sec- 


tion 8 of the Act of May 17, 1884: | 


(Id. at 940.) 


The historical sitnrlatney aS Aas - 


the status of Alaska natives, the na- 


ture of any right to lands, and the 


source of such right was not settled | 
by the dictum i in Miller concerning . 


the extinguishment of ‘aboriginal | 


rights by the Alaska purchase treaty 
and recognition of protection of 
possessory rights under the 1884 


Act. For some discussion of. the 


vacillating. policies. and views con~ 


eee 


- cerning ~ these . matters see. “FED- 
ERAT INDIAN 
Chap. XI, B. It is all too evident 


LAW, 


from the. legislative history of the 


~ Alaska Native Claims Settlement. 
Act of December 18, 1971, 85 Stat. 
688, and the terms of that Act. that 
Congress believed the Alaska na-_ 
tives might have aboriginal land 


: claims. which had. not been extin- 


| guished and for which compensa- 
tion had not. been allowed. under the 
Indian Claims Commission ‘Act, 25 
- U.S.C. §-70 e¢ seg. (1970). Section 2 


of the Alaska Native Claims Settle- 


ment Act expressly r refers to aborig- 7 
inal land claims by. natives and na- 


tive groups, and section 4 (85 Stat. 


689-90) expressly extinguished all 
aboriginal titles and. cam. of abo- 


- riginal title i in Alaska | based on use 
and occupancy.*?_ 


_ The differences in language be- 


tween the Alaska 1884 Act and the 
Utah Enabling Act, alone warrant 
_a difference in interpretation. Also, 
the fact at the time the 1884 Act 


aller concerning the Alek na-_ 


tives or recognition of what rights 


they might. have differentiates. the 


_ situation. there with the situation 
pertaining to the N avaj os. where 
| there. had been. express provision 


made for them by a reservation and — 
_ where there: also had been express 
2 cane on for the’ ‘ea 





a e 1 Section. 2(a). “Of: the Act stated; 

“No provision | ‘of this “AGt shall coustitute a 
precedent for reopening, renegotiating, 
-islating upon ‘any past'.settlement’ involvitig 


° land claims or other matters with any Native 
- organizations, or any: tribe, band, or identifi- 
~  . able group of American Indians ci aii 


coo IN DIAN Ss v STATE 
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or leg- 


OF UTES. ie 


of ceded tights: and title. oe 


lands outside the reservation under a 
the terms of the Indian Homestead . 
‘and General Allotment Acts. ‘See. xe 
| Metlakatla Indians v. Egan, BGO 472 
US. 45. (1962), comparing the sit- _ 
uation in. Alaska with that in the - 
other states, pointing out, that few 
reservations. had been ‘made ino 
Alaska as there had been 1 no need, iG 
protect the white settler from the 
peaceful natives as necessary in ‘the 
other states. Thus, although court 
interpretations or applications of 
Alaska native possessory rights ~ 
recognized under the 1884 Act, and. 
including | the 

Alaska Statehood Act, are of inter- 
est, these differences must be kept 
phate Gand because they are reasons | - 
for more generous rulings concern-. ~ 
ing the protection of native oceu- 1 
pancy rights than where treaty res- a 
ervations had been created. for. a. ” 
tribe. See. an application of this 
with respect to Departmental regu-.. : 
lations to prescribe the necessary . 
‘occupancy for Alaska natives under’ — 

the Alaska. Native Allotment Act 
of May 17, 1906, as amended, 43. - 
USC. §§ 270-71 (1970). Acting 


subsequent — acts, | 


Solicitor’s Opinion of September = ” 


a, 1964, 71. LD. 340. 


_ Thus, as we have held, the ore me 


“owned or held by any Indian or 
7 Indian tribes” in the Utah. Ena-— - 
bling Act must be corisidered in’. 
light of the existing situation per- * 
| taining to Utah and the Indians : 
in that area. Likewise, the- provi-. os 
sion.in the Alaska 1884 Act that ~ 
“Indians or other persons in said * ae 
district shall not be disturbed i in the — 


; oe possession of any and actually | in 
ie their use or oceupation or now 
claimed -by them” 


is considered in 
“light of the situation prevailing in 


; 7 : Alaska, at. that time. In addition. to. 
_— the fact no general. provision had 
been made for the Indians either by 
reservations or legislation whereby _ 


. title | to the federal lands” could 


be. acquired, | in 1884 the general 
public land laws applicable to the 

other territories.and states were not” 
extended to Alaska, except the min- 


-_ ing laws, and the possession of non- 


Indians as well as Alaska natives 
was therefore protected by the ‘Act 
as’ well. In addition to the then © 
unresolved question as to any abo- 


--riginal native claims which pre- 
vailed, there was the analogous 


Pe question of rights of ‘non-Indian | 
__ settlers, occupants and users of the 
land, and the Act broadly provided | 


for the non- disturbance of all in 


that category as of 1884. Cf. Hech- 
Man V. ‘Sutter, 119 F. 83 “(9th Cir. 


1902) ; Russian . American Co. v. 


- United States, 199 U.S. 570 (1908). ~ 
es That Act arose out. of. different. cir- 


‘cumstances from. ‘the Utah Ena- 


te, bling Act and may not be constried ie 
in part materia with it. Of. Acting 
Solicitor’s Opinion 0 is asec 


: | 21 , L964, supra. 


| TAs’ to the standard of occupancy | 
required for recognition of the 
Indians’ occupancy rights the Tribe 
‘attempts to find analogies in the 
. facts “of the. cases: pertaining to 
_ Alaska natives. The State, however, 


: ‘contends that the standards as 
enunciated by these cases require 


| plot that. the: Ue eect or “occu- 


‘DECISIONS | OF: ‘THE ‘DEPARTMENT 


a standard | of 


oF THE. INTERIOR 


pancy_ is ‘exclusive; notorious: “of - 


such a nature.as:to: leave visible evi- : 


dence thereof so as to put strangers 
on notice that the land is occupied ; 
that. the extent of the possession. or 
occupancy must be reasonably ap- 
parent; and it must. be substantial. 
As indicated, the Tribe has -con- 
tended that the particular type of | 
lifestyle of the Indians involved — 
must be the basis for the standard | 


by which. the occupancy is recog- — 
nized’ citing. Mitchel v. United 
States, supra, and United States V. 


Santa Fe Pacific RR, Co., supra. 
- These cases, as. the Director indi- 


cated, pertained to aboriginal tribal. 
occupancy. Santa Fe expressly used | 
“exclusive” 
pancy. The Tribe states that words 
such as “exclusive” and “notorious” — 
are rich in meaning in Anglo- Saxon 
legal tradition but are inapplicable 7 
to the’ traditional pastoral mode of | 
life of-the Navajos or the. mode of° 
life of the Alaska natives, 
“From a statement 
States v. Alaska, 201 F. ‘Supp. 796. 
(D: Alaska 1962), the ‘Tribe coins 


its.own standard as to the test to be 


applied, namely, an “essential to 
livelihood” concept dependent « on 


ment’ and life ‘style of the individual | 


Indian or Indian tr ibe in: question; _ 


as limited by two criteria: suggested 
by: that case. and United: States v. 
10.95..Acres. of Land, 15. Ey Supp: 
841 (D. Alaska 1948) : (4) whether 

the native use and: “occupation is” 


“sufficiently . intensive . tobe con- 
| sidered equivalent,: ‘Ima tribal con=— 


text, to the traditional “notorious, a 


Te gE 


ac [80 1 De | 


occu- = 


in United | 


aad : -NAVAIO, TRIBE 


“exclusive? mad Avigible?: ceeanepiie 


~ and (2) whether the native use has 


; been continueus into modern. times. 
~The test. actually. stated: by the 
Jourt. in United States. Ve Alaska 


“must not only be notorious, ae 


sive and continuous, but must also. 
be substantial.” 201 F. Supp. at 800. 


Similar language is used by. the 


court in United States Vv. 10.98 | 
Acres, adding. that the occupancy 


~ must be “of such a nature as to leave 


. visible evidence-thereof so as to put 
: strangers. upon notice that the land 
- is-in'the:use or occupancy of an-— 
if other, and the extent thereof must 


~ be reasonably apparent.” 75 F. 
Supp. at 844. The court refused. to 
hold that navigating and anchoring 


boats and gathering shellfish with-_ 
out more was sufficient, and that. 
there was no “continuity * * * of 
use or-occupancy sufficiently: to puta 


stranger on notice or enable the 
Court to fix the boundaries or the 
area thereof as to the defendants or 


“any. one of them.” Id. The cases, — 
therefore, give the standard . of 


proof suggested by the State. 


_.. A difficulty with the Tribe’s ‘sug | 
: ee semantical innovation of the 


e standard ist that its first. suggested 
limitation as to the “intensity” of 
tribal. occupancy suggests an. equiv- 


lence to the traditional concepts | 


enunciated _ in the court. cases of 


“notorious,” “exclusive” and “visi- 

ble, but does not suggest: how. this 
limitation differs. from. that. ‘in 
Santa Fe which required aboriginal 7 


tribal occupancy to the exclusion of 


other tribes. It also. does not suggest : 
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“thes fees of intensity: ofa use. which. 


: would 1 meet the equivalency tests or 


any ¢ differences from them. 
The 


facts: do not meet the suggested . 


‘standard. The Tribe, however, cone. 
tends that the lands were used pri- Lee 


marily for grazing purposes which 


use was essential to the livelihood — 
of the Navajos “as a substantial: 
predominant occupant.” ‘Tt. contends * 


that the record “conclusively dem-— 


onstrates that sheep grazing, an. 


essential condition of Navajo life. 


and: livelihood, was. the. dominant 


use of the areas here in question as” 


State contends that. even ae 
2 under the Tribe’s proposed test. the . : | 
was that the. ‘possessory . rights | 


4 


of May 1, 1900.” (Tribe’s Gaps - 


mental. Brief, p. 14) Tt adds that. 
this use - Nas continued over the. 
years. “Indeed, if anything, the use 
of the lands here in question nee 


probably intensified with the pas- 


sage of years-due to the increase in 
Navajo population. ”- (Id. at 15-16. ) 


It contends the record. shows a pats’ ‘ 


tern of Navajo expansion far north 
of the San J uan. River prior to. 1900, 


semi-starvation. While the record indi-° 


cates continuing fluctuation of the Nay- °. 
ajo-Anglo line of contact, it nonetheless . 


cleazly shows. that the two. sections here. 
in. question » (one . located about three 
miles and the other about seven” ‘miles - 
north. of: the San Juan’ River) were well - 


within: the: perimeter’ of Navajo use and 
‘occupancy . both before and .. Arter 1900, 


(7a. at 1%. a: 


RA fueled by population pressures, “by. a : 
drought, by, inadequate forage and .by — 


Because of the: oe “of there evi- a is 


| dence ; in this. case: concerning Nav-. 
| ajo. occupancy. the Tribe’s position 


must, at best, rest. upon, this stated - 


56 


_ position’ that the disputed sections’ ‘g 
were within the perimeter of Nav- 
ajo use and occupancy as the evi-. 
: dence: does not adequately establish 
-- .actual occupancy: of the two’ ‘dis- 
>. ‘puted sections in 1900. The Tribe 
asserts it was “a substantial pre-— 
dominant occupant” but not the 


ae only occupant of the Aneth exten- 


oh sion area. Although the evidence 
-, indicates that some Navajos trav- 
~ eled with their flocks of sheep north | 


=e of the San Juan River prior to 1900, 


_ the record, also establishes that the © 


same area was used: by non-Indians, 


i. : - primarily livestock men, and by 
Ss Indians from other tribes. 


\ 


‘Tribe’ 3. 


“Under ‘the » suggested 


aa Staridard: of: ‘occupancy, however, 
tis: appar ently concurrent use of the 
~/ area by non-Indians or other Indi- 
hes ans might not be fatal to the Tribe's 
* elaim. If the Indian occupancy is 
_ < to be judged, as the Tribe suggests, 


— by the land “essential to their liveli- 
‘. hood” according to the mode of life 


OF the particular Indian group, the © 
 use.of the Utes and Paiutes travers- 
~. ing, through the general area to 
hunt, pick: the wild food, and for 
*. those few who: had flocks to graze 
~~. them, would.be equally applicable. 
-. Would the intensity of their use of 


: hunting or gathering the wild food 


oS Be. less substantial or dominant than 
2 the;. ‘Navaj os’. grazing where both. 
. “| groups” traversed wide areas with 
. only transitory encampments? Or 
would: their cultural differences in 
. | types: of structures used for their 
_-. camps-as well-as the means of their 
obtaining a livelihood make any 
difference under the Tribe’s sug-. 
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| iesed standard? Hoe is tie use e by a 


non-Indians to be judged? We pose _ 


these questions only to show some — 
difficulties with the Tribe’s standard _ 
as applied to the facts of this case. 


The Tribe’s suggested standard of. 


proof for Indian ' occupancy to be | 


deemed “held” by any Indian or 
Indian tribes under the Utah En- — 
abling Act is much less than that 


imposed by the Supreme Court: in 


Cramer as to an individual Indian 


who had no reservation, and by the — 
Court in Santa Fe, swpra, which - 
prescribed a test of exclusive occu-. 


pancy for tribal aboriginal title. 
See also Assiniboine Indian Tribe v. 
United States, 77 Ct. Cl. 847, 868 — 
( 1933), appeal dismissed 292 US. 


606, where no aboriginal possessory 


right j in a tribe was recognized be- 
cause other tribes traversed the land — 
as well. We adhere to. the recognized 


| standard of exclusive occupancy in 


these cases. We add, with all due re- 
spect to the Indian Claims Commis- 
sion, the record before us does not 


| establish to our satisfaction such 


occupancy of the ‘Aneth extension 
area by the Navajo Tribe to the ex- 
clusion of other tribes in ‘the area 
prior to 1868, and as of the time of 
the Utah Enabling Act and 1900. 
This leads to the decisive question i In 

this case. Did Congress by the Utah 
Enabling Act;-intend to preclude 


the grant of the school lands tothe _ 
| State under the factual circum- 
stances involyed here? We must, con- Be 
: clnde. that, it did not. — 
While the Tribe asserts that its | 

aboriginal. rights are not involved | 


here, the matter of ‘its Treaty and 


the extinguishment, of the Tribe’s 


[80 LD. san 


Pe 41) 


Wisconsin and Minnesota 


; aboriginal rights’ « are rélevant. in 
7 comprehending the Scope. of mean- 


abling Act. Unlike the situation in 
Alaska, where there was doubt as to 
the status of native claims to land 
and there was a clear manifestation 


that future legislation would be. 


passed. for the acquisition of vested 
rights, there is no such manifesta- 
tion. expressed i in the Enabling Act. 
Likewise, there are. no subsequent 
acts cialis to those involved in 
Alaska. prior to its grant of State- 


hood specifically recognizing and 


protecting certain types of occu- 
_ pancy or possessory claims. See, e.g; 


those pertaining to tidelands dis- 


cussed in United States vy. Alaska, 


197 F. Supp. 834 (D. Alaska 1961) ; 3 
or of fishing rights generally, Orga- 
nized Village of Kaks v. Egan, 
supra. The Tribe points to no com- 


parable legislation pertaining to 
- Utah prior to the effective. date of 


its. grant which would expressly 
~ protect occupancy of an area or of” 
‘a specified type of use by —— 


or groups of Indians. 
| Regarding 1 the Utah grant, let. us 


also compare cases stemming from 


- the school grants for the States of 


‘provided for liew selection. rights 


. for. sections. ‘which. were “sold, re- 
~ sgerved or disposed 


. of,”. Where by 

; treaty: the United States set aside 
lands as a reservation for Indians 
a before the survey of. the school sec- 


tions: which would vest, title i in the 
State, and the Indians remained in 


occupancy of the lands, the Supreme 


: pee held that such reserved. lands | 


— NAVAJO: TRIBE: OF INDIANS. v. STATE. 
vas 317 ap so June 29, (1973 


which — 


Sieh a, Se: 


“were “axeepiad” Serotat ‘ihe. ‘state? oe : ; 
| 4 grants. Wisconsin v. Lane, O45 U. Se” 
ing to the. words in -the Utah En- 


427 (1918) ; United States vid, Soi 


Stearns Lumber Co., 245 US. 436° . 
(1918) ; > Mi innesota Vv. Hitchcock, _ 
185 
| ‘where the Indians were: permitted . 
‘under a treaty to occupy land until - 
required to leave by the President. — 
and subsequently by another treaty 
a reservation of such land was cre- Sh, 
ated. for them, the ‘Court held the 
State’s title did not vest. “Wisconsin i 
_v. Hitehcock, 201 U.S. 202 (1906)... 


‘U.S. 3873 (1902). ‘Likewise, ie 


These cases were prior to the right — 


of Indians to assert claims against LZ 
the United States: The Court em- = 
phasized the alternative available. s. 
to the State to select indemnity — 
lands for the school sections, ‘where- 


as the Indians had no: alternative — : 


right or relief. However, where the. | 
Indians by treaty retained the right oe 


of occupancy for a time and there s 


was no subsequent treaty. confirming — 
their right to the land: and. they |. 
moved from the land, the state was. 
held to have title to the land rather — 
than a party claiming.a patent ‘from he 
the tribe under a statute. authorizing | 
the tribe to sell certain lands occu-. | 


pied by it. Beecher v. Wetherby, 95 
U.S. 517. (1877). The Court in © 
Beecher and i ina railroad grant case, — 


Butte v. Northern Pac. R.R. 119 - 
U.S. 55: (1886), conclided that. Con: ae 
gress intended to transfer the fee x 
subject. to the. existing recognized a 
occupancy of the. Indians. only so. ie 
long as it continued. : “ 


In United States v: Mu Hea; | : 
270-U.S. 181 (1926), the Court held. : 
that the State could not be divested | ; : 


ai 518 ; "DECISIONS 


= ‘of, its: aight, and title: to Janda t previ- 


ated by treaty thereafter, although 


-- “a-reservation prior to the grant ex- 
a cepted such lands from the grant. 
- From these cases, it is clear that : 
if tribal rights are terminated by - 
ie: relinquishment in a.treaty or are 
abandoned, a state may take the 
~ grant unencumbered with a claim 


. of occupancy rights in the Indians, 


~~ and if the state’s title has vested. 
s _ subsequent. action by Congress to 
— create a reservation for Indians can- 
a not affect: the state’s ‘title. However, 
* if'a reservation has” been created 
prior to the grant, the lands are re- 
ce served and the state’ s title cannot. 
hae, vest until the reservation is extin- — 
_» guished. These cases support our 
a conclusion that lands within the 
cs established reservation boundaries 
. for the Navajo Tribe did not pass to 
‘the state, but lands outside those’ 


. boundaries were not excepted from 
a the grant or held i in abeyance. | 


- a. Other ‘Historical. Factors Per- 
taining. to State. Grants and Is Te 
» dian Occupancy 3 


ae (1H) Legislative Framework 0 f Lane 


~The Congressional framework: ‘of 


: laws ‘generally pertaining’ to ‘state 
se school grants: and indemnity selec- 
'- tions in lieu of the school sections — 
also militates against the construc- — 
tion which the ‘Tribe suggests. By 
.. the Act ‘of February 28, 1891; 
i amending’ earlier: legislation, RS... 
$$ 297552976; 48 U.S.C. §§°851, 852 - 
a (1970), ‘and: as ‘expressly: extended. : 
- to Utah by the Act of May 8, 1902; 


or THE DEPARTMENT OF THE INTERIOR, 


Ss 180. LD. . 


as US: Ce $858" (1970), states were - 


. : ously. granted: to it: under its: swamp 
Poe land grant even. to benefit. Indians, 
where Indian reservations were cre- 


permitted to select: other lands:- 


where school sections prior to Sur- 


vey were included within any In- 
dian reservation, although the state 


could await. extinguishment of the 


~ 


_ ships that would be included i insuch 


7 reservation and then take the sec- 


tions in place. The Act required the 


Secretary of the Interior, without 
awaiting the extension of the public 
surveys, to determine by protraction cs 


or otherwise the number of town- 


reservations so that a state may de- 


termine the number of sections it 


could select. on a section for section 


basis. Obviously Congress" was not: 7 


envisaging at that time, when. many 
reservations had been set apart for: 


Indian tribes throughout the coun- 


try, recognition of tribal rights out- 


side the established reservation: 


boundaries of tribes who. had res- 
ervations. ‘See N orthwestern B ands: 


of Shoshone Indians ve _ United 
States, ‘supra. 


The: history of. Céngtétional 


treatment of Indians is contrary to 


any ‘such recognition at that time: 


when there was a general policy to 


assimilate the Indians and to reduce 
_ the established reservation areas so: 
that they could be opened for dis- 


position tinder the public land laws. | 


~The fact that. the N avajo. reserva-- 


tion was. enlarged — periodically, 
rather: than reduced, does not. sig- ~ 
unify: any difference in Congressional 
intent in 1894 toward the Navajo: 


‘Tribe under the Utah. Enabling Acti. 


Navajo tribal « occupancy outside the: 


original’ Navajo reservation was: 


only® recoonized after withdrawals: | | 


< of land in behalf of ‘the’ Tribe and. 


.  NavAsO TRIBE: 


dear sdimiseetive action ‘under’ 
_ the terms of ‘such | withdrawals. 
| Healing v. ‘Fones, SUPTQ, 


_.- Note that by Executive Order of! 
3 Novenker 14, 1901, certain lands in- 
~ Arizona were withdrawn from sale 
Z settlement until such time as” 

| [Navajo] © ‘Indians - residing * 

these shall have been. settled per- 

; manently. under the provisions of | 
the. homestead. laws: Or: the: general . 

allotment. act: * *°*?? Of: eae 
effect are two other withdrawals for 

the. Navajos, Executive Order . of 
May 17, 1917, for lands. in Arizona 

and Executive Order. of J anuary 19, 
1918, for lands in New. “Mexico, : 


These orders show an: intent. by. the 


President and. the, Administration, , 
at that. time and-as: late as.1918, to. 


protect, individual ‘Navajo_ occur 


pancy by a withdrawal until the. 

lands could be disposed. of to the in- 
ees dividuals, rather than to benefit the 
‘Tribe as, an. entity. then. Compare 7 
these orders. with the 1905 Executive 


Order _ _pertaining- to Utah. Of 
course, no. such withdrawal. was 


ne made for. the. area in question. here» 
‘until 32 years after the State’s title, 


vested, which. supports an inference 


against any governmental recogni- 
_ tion of Indian occupancy rights in — 
the area, apart from any. that could 


| be acquired by ; individual Indians in 
compliance. with the settlment laws. 


ing” the Utah ‘Enabling: ‘Act, the 


Tribe has referred to no legislation, 


: and none has come to.our. attention, 
whereby the Tribe could. : acquire @ 


= possessory_ Or: proprietary interest. 
| in lands | ‘outside its ‘Teservation, 
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bounditiés: at. ‘that: tries “We have ! ap 


_ indicated, however, that.individual _ 
Indians outside reservations could. - 
acquire interests in land. by com- 
_ pliance with specific statutes, the In- 
dian Homestead Act or section 4 of. se 
the General Allotment Act. Those — 
‘acts have been construed én parima- 
teria, United States v. Jackson, 


supra. The Act of February 28, 1891, | 


_provided ...also.. that: ; where .. settle. ns 


ments had been made: before. survey - : 


with a view to preemption or home- i 
‘stead the grant to the State was sub- Ps 
ject to the claims of the settlers, and ar 
Tiew selections could be made for 


such lands ‘and could’ also be made : 


where other school sections were. st 
“otherwise disposed” ol” by, the 


United: States.” Under this'‘and the | ’ 


Utah FE Enabling ‘Act the State could © 
take indemnity for lands in Indian” 
homesteads or which had been al- 
loted. under om General Allotment a 


Act. i “aie 
“In interpreting the 1891 Aas pro- mnie 


viding for ‘heu selections, ‘the ‘De-. ae 


partment concluded that. as. ‘to mere oa : 


settlements - with | a view to. - 
homestead; “the ~ 
‘State’s school ee would be held 7 
subject to, the settlement. and. the 
State could ‘claim the land in place ine 
_I.case the settler failed to perfect. oe 
_ his-claim, or’the State could select _ 
Other land to. satisfy any loss occa-. 
- Other than its contentions regard: - 


preemption - 


Sioned by the claim. If, however, the 


lands were: within existing allowed: ou 


entries, they. came within the except- 


ing phrase “otherwise disposed of”. 
and the State would’ have to select _ 
other | lands’. as. indemnity. : as. the 2 
| eat would not attach if the eantey: ms 


2 820 | 


pa were subsequently ee State, oO of | 
a Utah. {On Petition), 47 LD. 359. 
(1920). A settlement initiated after 
the survey of the school section: 
od could not. affect a state’s grant. Fan 
mie Lipscomb, 44 L.D. 414 (1915). 7 
See also Hamilton v. State of Cali- 
ae fornia, 45. L. D. AT (1916), which . 


held that possession and improve- 


4 “ment of a tract of ‘unsurveyed land 
by one who at the date of the survey | 


: was then. disqualified to make a 


A desert land entry did not. except. the 


— tract: the school grant. to the * 
ract from the school grant, to the ‘same situation as are allottees 


— State. ‘Compare. Herbert H. Hils- 
cher, | 67 I.D. 410. (1960), involving a 


conflict. between an Alaska native 
- anda homestead settler. The native 
claimed she had. lived. upon the dis- 
puted tract. years before with her 
oe ‘parents but for. the last 10 to 15 
"years: her » only occupancy. of the . 
tract. was storage of a boat. This was 
-. . deemed insufficient to defeat the in- 
_ tervening claim. In Tillie Buth, 46 
~ L.D. 494 (1918), 2 homestead elaim- 

_ ant’s settlement was held not to con- 


oe. stitute a valid adverse appropria- 


_.. tion preventing a state selection of 
her claim as she had not complied 
with the homestead law and did not 
| assert her rights. | 
ns Therefore, her laches and the inter- 


; “seasonably” ; 


_-vening state selection defeated her 


‘application. These rulings that a. 


than has a homesteader under the gen- 
- eral ‘homestead laws prior to the perform- 
ance of certain required conditions * * * 
in the absence of such legislation *.* * 


-. State’s grant vests where a settle- 
.- ment claim is not perfected apply to 
settlement claims of Indians under 

’. the Indian Homestead and General 


7 Allotment Acts. | 
bus _ Although | the Tribe sontends that ' 
| a. cases involving homestead or pre-— 
o emption settlers have no bearing on 


; Indian Tights, it has long been rec- 


_ DECISIONS: OF THE DEPARTMENT OF: THE 


) INTERIOR 


“sane that. ihe Indian, ‘Giada’: : . 
Act. and. section. 4 of the ‘General 


Allotment Act:are ‘settlement, stat- 
utes and part of the: framework of 


laws. pertaining to the public lands. — 


The. practice, “rules - ‘and decisions. ‘gov- 


. erning. white settlers on -the public lands. - 


are with certain reasonable modifications 


; due ‘to. the habits, character, and disposi- 
. tion. of the race, equally applicable to" 
‘Indian settlers. Lacey vw “Grondor}, 88 | 
LD. 558, 555.(1910). | | 


That case “pointed ¢ out that Indian 
Settlers on public. lands are not in 


of tribal lands where rights flow 


from some specific act’ for the divi-. 


sion’ of: tribal property, but are on 


practically the same footing as 
white: settlers on the public lands.  __ 


Id. and ef. Acting Solicitor’s Opin- 
ion of September 91, 1964, 71 I.D: 
340, ruling that the Alaska Native 
Allotinent Act should not be con- 
strued in part materia with section 


4 of the General Allotment Actas 


the latter act required a “settle- 
ment” whereas the former Act gave 

a preference right. for lands “occu- 
pied” by a native. As to section 4 of 


the: General Allotment’ Act, it was. 
stated in artha Hi ead, 48 L. D. 567, 


B71 (1922), 


An Indian no more has ¢ a vested right 
to an allotment on the public domain 


an Indian would not be entitled to apply. 
for public lands, . 


Accord, Clark, In v. . Benallly, Dk 
L.D. 91, on rehearing, 51 L.D. 98, 


101 (1925), which construed section 


4 of the General Allotment Acts as _ 


180 Ee D: =. i oo ; 


dy 


OP 


eo NAVAIO ‘THiS 


ee of the ‘nonvhineral, land laws. 
ne Benally. was | 
— Tand. described. by. the. Department 


a. Navajo - who chose 


as not too advantageous for agricul- 


: tural or grazing purposes, but the - 
best. grazing land. in’ San Juan 


County. The ‘Department. held it 


was without, authority arbitrarily 
to deny the allotment on the ground | 


the land’ was too poor in. quality. 


But see, since the enactment of the 


Taylor Grazing Act requiring clas- 


__ sification of ide before settlement, 
cases reaching an opposite conclu-. | 
sion on the question of the Secre- 


taty’ s authority to deny an allot- 


- ment of land which ‘would not con- - 
| stitute an economic: agricultural - 


‘unit for an Indian family: Finch v. 


‘United States, 387 F.2d°13 (10th 
# Cie, 1967), cert. denied 390 U.S. 


1019 - (1968) 5 Hopkins v. United 


States, 414 F.2d 464 (9th Cir. 1969) ; 


_ but of. United States v. Arenas, 158 


F.2d 730° (9th Cir. 1947), cert. 


denied 331 U.S. 842. 


- Although in Cras and aoe | 
macher, allotment applications had 
not been. filed at the time of the 
grant to the third party, substantial 
_ improvements were alleged and 
- permanent settlement made prior to - 
the time-of the- vesting of the grant. 
In these cases the Court and the De- 


partment. recognized substantial 


equities in. the individual Indian ; 
‘settler and applied. general prizi- 


ciples of law which have pertained 
to non-Indian settlers, as well as 
recognizing the strong protective 
policy’ toward Indian occupants, 
Thus, Cramer applied a general 
principle 
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regarding | "possession: | 


without color: of title in limiting. ce as 
rights of the ‘Indians to the land) ~ 
enclosed and improved. In Nav. Ex... 

' 245, the Commissioner of the Indian. = 
Office 3 in 1887, in response to a New * — 
Mexico attorney’ Ss question , as to 
‘whether a white man could enter“ 
land in the. possession. of a Navajo | 


A 


outside the reservation referred. to. | 


the General’ Land Office Circular of - 


May 81, 1884, quoted previously and 


then quoted from Atherton v. Fow- | 
ler, 96 U.S. (6 Otto) 513,°519 
| (1877), which involved conficting i 


preemption. claimants : 


i + * * ‘The generosity by which. Cone: 4 
gress gave the settler the. right of pre 
emption was not intended to give him the ne ae 


benefit of another man’s labor, and au- 


thorize him to turn’ that man ‘and’ his 


family. out of their home. It did not pro- 
pose to give its bounty to. settlements. ob-_ eee 
tained by violence at the expense » HOF cy. 
others. The right to make a settlement. 
was to be exercised on unsettled land; to . — 
make improvements on unimproved land. = 


To erect a dwelling-house did not mean to: =! as 


seize some other man’s. dwelling. It had 
reference to vacant land, to unimproved * a 
land; and ‘it would have shocked’ the | 
moral sense of the men who passed these _ 
laws, if they had supposed that they had ~ 
extended. an invitation to the pioneer pop- 


ulation to acquire inchoate rights: to the 


public lands by trespass,. by, by. violence, 


by robbery, by acts leading to homicides,.. 


and other crimes of less moral turpitude. - 


This is the essential spirit of the 


protection also afforded i in Cramer, oe 


Schumacher and Ma-Gee-See, and he 
recognized by Congress by section 


3 of the Act of February 25, 1885, 


43 U.S.C. § 1063 (1970). As the i 
Tribe’s exhibits of archival mate- eeu 
rials reflects, where a Navajo occu- 
pant made a substantial and perma-° 


% ‘Henk seu imanee on rind ee the | 
. reservation _constructing’ improve- 
nents and. providing for himself on 
; > : his’ settlement. notices were sent to 
the land: offices of their occupancy, | 

- or notices were given to the indi-_ 


vidual Indians to show to anyone 


a whomight, question their right. tobe » 


- with them. 


7 Although under section. 4 of the 
: “Generel Allotment Act-an Indian 


- who had made settlement-upon pub- 


oi - Hie: land. could. acquire. for himself 
'- - or his” minor children a maximum 
-of 160. acres of grazing land for 


éach one, no: applications have ever 


| : been. filed for these lands, although | 
Oe descendants of ‘several of the Indi- 
~ ans upon whom the Tribe relies as 


occupants. of the area at the turn of 


. the century were allotted lands. No 

7 matter how inadequate. 160 acres of | 
_ grazing land in that area may be, | 
. .that was the maximum allowable at 
. that time by Congress. Grazing of 
open, unreserved public land as 
' stated in Buford y. Houtz, supra, 
.- was then permitted generally with | 
the implied :consent of. the United | 


States. Such grazing use prior to 


_ the Taylor Grazing Act created no 
a vested. interests in the land. Jane M. 
: Sandoz, 60 LD. 638, 66 (1947). Tn. 
the. absence of any application for 
an allotment by an Indian in due 
ie time to. perfect. any inchoate. settle- 
~~ ment rights under the 


ate Homestead - Act or: General Allot- 


“ment, Act to protect. only a grazing 7 
oe use, the State’s. title vested: as;.of 
oe 1900. oe laid v. enti 178 


DECISIONS: or THE DEPARTMENT OF. THE. INTERIOR’ 


Indian | 


“180. LD. 2? 


“US. 215 “ (1900) ; “Joni: eek 
» Smith, -A-28809' (September 17, — 


1962). Note that the regulations 
pertaining to section 4 allotments. | 


‘provide that allotments 


are allowable. only. to living persons or 


those in being at the date of application. 


Where an ‘Indian dies after settlement 


outside the reservation or Interfere 37 ‘filing of application, but prior to 


approval,. the allotment will upon final — 
approval be conformed to. the heirs of | 
the deceased. allottee. 43 CFR 2581.1 (¢) 


: (1). 


We find, there: were. No: , parnanent ; 


structures built. upon.these disputed 


sections as of 1900 and the facts.are 


far different. from those in.Cramer, - 
Schumacher and M a-Gee-See where 
there was permanent and substan- . 


tial occupancy by an Indian. seek- 


ing, protection. of -his: rights. The 


evidence does not adequately estab- 


lish that the disputed sections ‘were - 


ever settled upon: permanently. by 


identifiable Indians, but: at: most 


were only occupied for summer 
grazing camps in a transitory man- — 
ner after 1900,.as one of many sites | 


occupied. by the same > few individ- 
uals: | | 


“We know of. no Dass ander: the 
facts in this case whereby the State . 


could have made an indemnity se~ 
lection for these lands in the ab- 
sence of an application. by an Indian | 
or non-Indian under the public land — 


laws merely. because. either may 


have used the disputed sections for 


grazing purposes, until. the Aneth 


Extension. Act. of 1933. authorized 


such. selections. under: its terms. Cf. - 
Solicitor’s O Lee O abe December 98, 7 


| 1922, 49 LD. Bie. 


aa Rees ~-NAVATO ‘TRIBE 0 
| @) ES) Nv on-Recognition 
of Tribal Rights on the Area. 


A’ further difficulty, with the 
= Tribe's position is that the history - | 
of the United States Government’s 
administration of the area in ques-_ 
tion as reflected. in this record does 


not show any recognition that the 


area was “otherwise disposed of” :to . 


the Tribe or being “held” for the 


benefit of the Navajo tribe. The ad- 
ministration of the area; was incon- — 
sistent. with that notion. Within the 
area suggested by the Tribe as the — 
perimeter of its occupancy which . 

-was added to the reservation in 
1933, applications under the pub- 


lic land laws were allowed prior to 


that time: For example, in 1907 the 
~ State ‘of Utah selected, section 10, 
T. 40 S., R..26 E., contiguous to the © 
McElmo Creek section 16 in ques- 
tion, as school indemnity land. It 


_ was clearlisted to the State in 1910 
(State Ex. 33). Two.patented. des- 
ert land entries were initiated. .in 
1907: and. two others. initiated at 


that time were later cancelled for 


reasons’ not pertaining to Indian 
occupancy (State Exs. 1, 2, 5, 34, 


85). See'footnote 16, supra, describ-— 
ing, ‘Shelton’s: report: on 113. -placer 


mining claims located prior to but 


| | within the.1905 extension of the 
reservation.in Utah. Later much of ~ 


* 8?Generally for the purpose of this diseus- 


sion this area has been assumed arguendo as 


including the area added by the 1933 Aneth. 
- Extension Act. At the oral argument counsel 
~ for. the: Tribe :would.not: specify.-the ‘limits : Of... 


- the area alleged , to be within that perimeter, 


suggesting only that the area found by. the | 


‘Indian Claims Commission to: have been within 


its aboriginal occupancy prior to the 1868 
Treaty might bea limit, but not | conceding” 


that it would be. 
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the: lend in. Hoth joanaiipe in _ ques- ek 
tion was covered by oil and gas per- 
mits in. the 1920’s (State Eixs. 25.4) 6° 
5). One application for a permit: : 

for the McElImo section in dispute 
was rejected .by. the General Land 
Office. stating that the records. . 
showed. the. land to be school land a 
of the State of Utah (State Ex. 5). 
, Also, the fact that allotments were ~ | 
slowed: to: Indians in. the Monte- ae 
zuma Creek area: under section 40f 
the General Allotment Act militates: 

against the ‘Tribe’s position rather _ 
than supports it. Section 4 allot- ~~ 
ments, in distinction to those made cs 
inside reservations under section . o 
of the- General: Allotment Act of 
1887, 25. U.S.C. § 381. (1970), were 
authorized for Indians not: residing. ae 
| upon a reservation who made settle- > 
ment upon public lands “of the ~~: 
‘United States not. otherwise appro-. Pat 


priated,” 25 U.S.C. § 384 (1970). 


This is the antithesis of the Tribe’s 
contention: that the lands weré 
“otherwise disposed . of”. or “held” = 
for the Tribe. Inanearly contempo- . ~ 
raneous: construction of section 4 of. is 
the.. General . Allotment: Act, an 
opinion:by the Assistant Attorney- ng 
General, approved by the: Secretary oo 
of the Interior on. June 27, 1899, in- 
dicated lands. subject to settlement : 
and allotment under that section ~ 
were not Indian lands: subject. tobe 
the jurisdiction of the. ‘Commis- | 
sioner of Indian Affairs, but were 
-unappropriated., public lands falling - 
within the jurisdiction of the Com- oo 
missioner of the General ‘Land. - 
Office, 28 L.D. 564, 568. Therefore, — 
whether the lands Sought to bea: a 


ao lotted were of the aideacion yen 
-..to’ allotment, whether the required 
“.. settlement had been effected, wheth- 
“er the Indian applicant hada prior 
and better claim to the land, and was 
 igeeking the’ land . in eo0d faith, 
o> be rather than to obtain it for the bene- 
oo fit Of ‘another. not entitled thereto, 
: “were! ‘questions relating to the dis: 
_, position of the public lands for the 
~ General Land Office to decide, The 
- Indian office was to decide only 
a whether the applicant was an In-- 
oe = and a non- reservation. Indian 


- letter to the Commissioner of 


: a Indian Affairs dated September 29, 
_. 1932, by officials of the Indian 
Office and Navajo Agency investi-. 
__. -gating the area proposed to be added . 
\ to the Navajo reservation listed 17 
~.. non-Indian homesteads within the 
proposed addition (Nav. Ex. 616). 
__,, Three of these were patented, ‘one 
a had. been allowed, the others were 
‘oe filed i in 1931 or 1932. The letter also 
. ‘listed. only nine Navajo Indians 
.. (apparently the male heads of the 
= families) within the area. proposed 
_ . to be added to the reservation, with 
. _s total of 35. children, and having 
a total of 2,450 sheep. It also indi- 
“.- eated five other heads of families 
a living on Montezuma Creek had 
stock and had. used..the proposed 
~-- -addition. It mentioned 14 other In- 
-.. dians who lived outside the pro- 
: — area, on Montezuma Creek, 

San’ Juan River, and “Recapttire 


Wash. It indicated that the Indians 
lived along Montezuma Creek, Re- 


| ae Wash, and San Juan River — 


DECISIONS OF THE DEPARTMENT: OF THE 
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: in ate bate but tatiged: their 


stock ‘and lived on McCracken Mesa 


in the winter. 


The use of McCracken oe was © 
mentioned because much of the pres- 


sure which led to the 1983 reserva-. 7 
tion was over complaints by non- 


Indian. stockmen as to. Indian 
grazing: on McCracken Mesa to the 
north. An agreement was reached 
by. the stockmen and Indian Office 


officials to divide the range. between 


Montezuma and Recapture Creeks 
between the two groups. providing 
the Indians would not use the non- 


Indians’ winter range during the 


summer and the non-Indians would. 
not use Indian range at. anytime 
(Nav. Exs. 610, 611, 612, 613). 

In. the: Congressional .reports. on . 
the bill which became the 1933 Act, 
there is little specific mention about 


the lands except a statement. that 


they were “used by Indians.” H. R. 
REP. NO. 1883, 72nd Cong., 2d:Sess, 


8 (1938). Also, on page 44 of a re- _ 
port 


by . Special Commissioner 
Hager generally regarding Navajos 
aide proposed extensions of the res- 
ervation, in S. DOC. NO. 64, 72nd - 


Cong., Ist Sess. (1932), the Aneth 
area addition of about 51,480 acres _ 


is: proposed “in order to take care 
of.a number of allotted Indians and 
other roving Indians in the vicin- 
ity.” Nothing in the 1983-Act or its 
legislative history suggests _ that 
Congress then did not recognize the 
State’s title in surveyed school sec- 
tions at that time or that it intended 
to affect the State’s title without aC- 
tion by the State: Instead, section 2 


180 LD... 


” the Act, a Stat, 1419, provides . : 
‘that the State of Utah “may re- 


linquish such. tracts of school land 
- within. the ‘areas added to the 


| Navajo Reservation by section 1 of. 
this Act, as it may see fit in favor 
> of the. said: Indians.” It. then pro-:. 
i _ vides for liew selections to be: made ©. 
“not cut off their rights, which had a 


in the same manner as ‘provided in 


the Enabling Act, except the pay- | 
ment of: ‘fees - or. ‘COMMISSIONS - is. 


waived. This. waiver of fees was ex- 


plained in the legislative history 


because the reservation was made to 


benefit the Government ‘in its ad- 


ministration of the Indians. (see 


Commissioner’s report, in S. REP. 
NO. 1199, 72nd Cong., Sess. 3 


(1983). 
- Likewise, ‘the: decliddtion. of trust 
as to public lands within the ex- 


terior boundaries of the Navajo 


reservation for the benefit of the 


Navajo. Tribe. in section (d) of-the 


Act. of September 2, 1958, 72 Stat. 


1687;. was made subject: to. “valid ex-- 


: isting rights” and did not purport 


to, affect the existing State title, nor . 
did the Act of November 20, 1963, 
77 Stat. 337 (see n. 28). See United | 


States v. Minnesota, supra; see.also 
N avajo I nidion Reservation, 30 L.D. 
515 (1901), 


claimants from the- May. 17, 1884, 
Executive. Order addition. to the 
N ravajo: reservation i in Arizona, leav- 
ing them part of the: public domain 


" subject to disposal under the general 


land. Jaws, - and--cited in John D. 


_ *& Archer, Stephen. dD, Smoot, 67 LD. 
4 181 (1960), regarding: mining claims 


oNAVAS QO ‘TRIBE OF INDIANS v. STATE oF: 
| June 29, 1978) ° 


concerning ‘the exclu- 
sion of lands occupied by, mineral - 


UTAH. 


in the 1905. Atanas in 1 Utah See. ae 


_also Solicitor’s Opinion, 57 1.D. BAT od 
(1942), holding that Indians” who - 
had filed section 4 allotment appliz 
cations prior to the 1933. Act had 
acquired. equitable rights, astheland 
was then ‘public land not otherwise ee 
appropriated, and the 1933 Act did. 


already vested. . 


As: the: ee ne ae ui 
; oussed previously establish, ptior to, 


and after 1894 and: 1900 officials. of. 


the Territory and the State of Utah, 
the citizens in the area, the military — 

‘Officials and: Indian Office: officials, 
regarded the general: Aneth area |. 

outside: the established reservation — 
boundaries as public land subject. : 
to use and, disposition: ander® the. 
public land laws; and. not’ as. land ae 


which the Govareient was holding: ee 
for’ the benéfit and’ useof ‘the In-' . 


dians. A. proposal. that.the area be. . 


set aside for the Ute: Indians i ‘in the. 


1890’s was rejected. There was no. : : 
such’ proposal for: the Navajos al- ..: 
though many other’ proposals :for’ 


additions ‘to their reservation had 


been made, most of which’ were’ ulti=: > ° 
matély- acted:-upon. We note that ~~. 
existing legislation in 1894 provided _- 
for the. protection of land “belong- . aa 
ing ‘to:any Indian or. Indian: tribe” ‘ 
| by - ‘subjecting: -any~ ‘person : “who. 
“drives or otherwise conveys any. - 


stock of horses, miles, or cattle, to 
range and feed on- any. land belong 
ing to-any Indian ‘or’ Indian’ tribe, 
without the consent.of such tribe” to. 
a penalty of ‘$1 for each’ animal of 


: such Stock. RS. sie 25. | USC. 


S on ‘any Jands ‘belonging, - | 
Fe granted by treaty with the United. States . 
to. any ‘Indian | tribe, or surveys or at- 

a tempts to survey. such lands, or to desig- 

nate any ‘of the boundaries ‘by marking © 
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— 7 § 179 ivr: ad Likewise, any person 
| who makes settlement — 


_. trees, or otherwise, is liable to a | penalty 
of $1,000. | | 


% The Prcsident was: atonaea to use 


‘military force if necessary to re-— 
_ move such. person from the lands. — 
-~ RS. § 2118, 25: U.S.C. § 180 (1970). 
Of. Act of February 25, 1885, 48 


. / U.S.C. §§ 1061-66 (1970). 
| Ps Rather than een officials 
invoking these provisions to penal- 


'.. Ize the settlers or the livestock men 
-.who. drove their stock throughout - 
the Aneth: extension area until the © 
‘ _ agreement. reached" In’ the early 
 . .1930’s- purporting to divide the 

7 “range between: the Indians and the 


- non-Indians prior to the 1933 Act, 
the right of the non- Indians to rise 


settlements and to use the land as 
_.. grazing land was recognized. In- 
. deed, prior te 1900 military force 
was. used to'return Navajo and Ute» 
_. Indians in southern Utah to their 
-. reservations so they would not, dis- 
-. turb ‘non-Indians in the area. This a? 
Isa further manifestation that there 


_ was no Governmental recognition of 
any occupancy right 1 in the Indians 
in the area mane to the renee of 


' 2 The word “eattle”. Was. sAnibeep bated to in- 
clude sheep. Ash Sheep Oo. v. United States, 


- 252.U.8, 159 (1920). That case interpreted an 


Act. of Congress whereby. a tribe ceded lands 
-cwithin an established reservation, and held 
that because: the funds ‘fromthe sale of the 


nek ‘ceded. lands. were to: go to the tribe, they: Te- . 
coe mained within the category of “Indian” lands — 


; State. Of. Healing v. Tones, supra; | 
Jane M. ges) supra. 3 


rather than “public lands” within the meaning 


. Of § 2117 Revised Statutes. The situation in 


_ | the present case is different than that in Ash. 


a 


pe PARTMENT. 


secured, . 2 
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“third parties; including. the State, an 

- but that the contrary * was true under 

: the policies of that time. 
At most, prior to 1900 there were 


only a few expressions by Indian 
officials that Indians outside the res= 
ervation would have the same rights: 
to graze upon the: public lands as 


| - the non- Indians, — but that they 


would. also. be. subject. to the same 
laws, including those. within the’ 
police power of the State, as non- 
Indians. The special protection and 


| privileges: of Indians in the reserva- _ 
_. tion would not, prevail outside the 
reservation. It is not for usto judge — 

in light of modern day concepts of 


civil rights the action or inaction of 
the Government officials. prior .to 
1900 with respect to the penne a | 


dians 3 in Diab. 


Conclusions 


It is only necessary to determine 
whether there were such occupancy 
or proprietary rights in the Indians — 
recognizable under the law which — 


affected the presumptive vesting of 
the State’s title to , thiese _— 


sections in 1900. 

“We must. conclude that the evi-- 
dence does not establish that there 
were. In view of the Congressional 


policy at that time concerning In- 
-dians and the acquisition. of indi- — 


vidual rights outside Indian reser- 
vations, any express or implied 
consent by Indian officials of Indian 
occupancy outside the reservation 
could not create tribal rights to the © 
land superior to the grant to the 


Gs ; as a — 


oe “NAVAJO : TRIBE. 
The Tribe has referred to the evi- 
dence which shows the poor range 
conditions. within the reservation 
and without, the population i increase 
of the Tribe, the sometimes: nearly 
destitute conditions of the Navajos, 
and other reasons 
__Navajos to go outside their reserva- 


‘tion. In. essence its contention with 


regard to occupancy ‘of land “essen- 


| tial to the livelihood” of the Indians 


‘goes to the adequacy of the reserva- 
‘tion as it was extended from time 


to time. . We ‘note that the record 
| shows that each time an extension — 
of the reservation was recom- 


mended, the recommendation usu- 


ally indicated that the extended 
area, would be adequate to take « care F 


of the needs of the Indians. ‘Tt is 
| significant. that the area, including 
_ the disputed ‘sections was not added 


— to the reservation ‘until some 33. 


years ‘after the State’s title vested, 


made ‘to alleviate the problems re- 


ferred to by the Tribe. With regard - 

to the Tribe’s claim: of occupancy, — 
we note that recognition of occu-— 
 pancy rights’ of protection of occu- 
2 pancy: rights within the 1933 exten- 


gion was not even the prime factor 
leading to the addition to the res- 
_ervation, ‘but’ rather the extension 
was to effectuate a compromise of 


range conflicts throughout San Juan 


County, Utah, between Indian and 


non-Indian grazing users and to | 
make a division of the range. That 


this division did not work and Naja- 
jos: continued thereafter to use their 


preferred range. on. the McCracken : 
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which caused 


| Mesa is ‘reflected byt the Hatadiey 4 
case. — ee 
As to whether the reservation a : 
the additions thereto were adequate 7 
to support the Indians, and as to 

their grievances generally with re- 

gard to whether the United States — 
Government performed its obliga- ~ 
= tions. toward them,, this Board i isnot 
the proper forum to determine such  ~ 
questions, nor can the. State’ 8 rights i 
depend on the answers to.these ques-. 


tions. Congress has provided under 


the Indian Claims Commission ‘Act 2: 
that the Tribe’s right to any com> 
pensation for its relinquished abo- 
and. cunperformed ys, 


riginal lands 
Government obligations shall be de- 


termined by . the Indian Claims 
‘Commission. The ‘Tribe's. pending a 
ease before that: Commission: is the ~ 
| appropriate vehicle for resolution 


of its claims against the United 2 


; States Government i in this regard. 
although other’ additions had been 


With respect ‘to the: Utah. We 2 
abling Act, we conclude that there 
was no additional tribal. occupancy 


tight to lands outside the established. _ 
reservation boundaries. recognized _ 
under that Act. In. the words’ of — 
Justice Black in. Ute Indians.v.- 
United States, 830 US. 169, 9,179-80. - 
(1947), _ 


#4 > we'cannot, under the guise of Hine: . 


terpretation. create presidential authority oo 


where there was none, nor rewrite con-: . 
gressional acts SO.as, to make them mean _ 
something they obviously were not in- “ 
tended. to mean. Choctaw. Nation. vy co: 
United: States; 318 U.S. 423; 431-432. We 


cannot, under any acceptable rule. ‘of in- F 
terpretation, hold that the Indians owned. : 


the lands merely: because they thought: 80. na 
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a. in (ae ‘case, “despite the Tribe’ s 
~~ élaims,’ thé’ evidence: indicates: the 
-. Indians knew or should have known | 
» the land was outside the area al- 
lowed for tribal occupancy in 1894 
and 1900. The San Juan River was. 
~- a definite and recognizable natural 
oe boundary, unlike the artificial -sur- 
. "vey line which was the north bound- 
cary. ‘of the 1905. Executive Order 
Withdrawal, where the Indians and _ 
_- others ‘could be confused as to the . 
. | boundary. Navajo rights to land out-. 
-..side the reservation superior to the 
. State’s rights could then only be ac- 
quired - by individual Navajos in 


‘compliance. with -the settlement 


laws, and not by the Tribe until a 
>. proper withdrawal of the land was 


*- authorized for the Tribe’s behalf. 
Such actions had not been taken i in 


~ 1900: Therefore, an unencumbered 


. fee simple title then passed to the 


~~ State. 
~ As: indicated i in tne Solicitor’ s de- 


. "cision; 72:1.D. 361, 366, the Tribe. 
had the burden of proof to overcome ~ 
ticular, the mineral values which 


_. the. presumptive vesting of. the 
 State’s title. This. burden has. not 
‘ been satisfied in this case. 7 

To summarize, we sustain the find- 
| ings and conclusions of the Director 
except insofar as they have been 


"5 modified by our discussion. We ex- 


pressly, find and conclude: (1) there 


a. was:-no- occupancy. of the. disputed. 


sections by any individual Navajo 
* “in 1900, which could: preclude the 
grant to. the State; (2) there was 


no. aboriginal occupancy of a tribe- 
BO. the. disputed sections in 1900 to 
- whiéh the State’s title would be sub- . 


_. ject;.(3) the Navajo Tribe’s abo- 


OF. ‘THE DEPARTMENT. OF -THE INTERIOR 


aenal eohie to lands: outside te _ 
1868 reservation: were’ extinguished: ‘ 
by the Treaty of 18685 (4) there was 


no other tribal occupancy of the 


area including the sections in 1900. 


under the standards whereby tribal 
occupancy - has: been recognized 


which could preclude. the grant to. : 
the State; (5) any use of ‘the dis- 


puted sections by a proportionately | 
few. Navajo families for grazing 
purposes together with other lands 
in the area did not affect the State’s 


title; (6) a Navajo tribal right of 
_ occupancy outside the established - 


boundaries of the Navajo reserva- 


tion was not protected or recognized 
by: Congress i in the Utah. Enabling 
Acts. 
| disputed sections passed to the State 
of Utah on.May 1, 1900, when the 


(7) fee simple title to these - 


plats of survey were accepted 
The Tribe’s challenge to the issu-~ 


_ ance of the confirmatory patent to- 


the States goes to the entire fee title 


of the State with all of the. inci- 


dental benefits of: ownership, i in par-. 


have been exploited under ~ the 


_ State’s oil and gas leases. The school 
grant to the State of Utah contem- 


plated passage of a full fee simple 


title to the State. Margaret Scharf, 


supra. Fixcept for easements or 
rights granted to private persons 
prior to the: vesting of the State’s: 
title, subsequent: Congressional leg- 


islation could not impose further: 
amendments or limitations to bur- 


den’ ‘the . State’s grant. The Act of © 
June 21, 1984, ‘did not’ change this.. 
Anica - Soliottor's | 
M-36484 (Dessniies 26, 1957). The: = 


“peo nD. 


Opinion, 


. ere ‘haga no Pandey cher, are. 
any easements, rights, or other in- 
terests in the land to which the State 


might take subject. by virtue of any 


Indian use of the land. As we have 


. held, there was no Indian occupancy 


in this case which could preclude the | 
fee simple absolute grant to the ~ 
State. The Tribe’s protest affords no — 
basis for expressing any limiting 
- rights, easements, conditions, etc., | 
to the State’s confirmatory patents 


to these two sections, as provided 
under the Act of June 21, 1934. 


Therefore, the Bureau of Land 


: “Management. shall issue ‘the. patents 5 deemed: I would adopt the Director’s" x a 


. decision zn toto, except to hold that 
the Navajo Tribe had standing to ©. 
protest the State’s application. for Boh 
| confirmatory patent to the two sec- ce 
tions in question. 2 


to the State, when this case is re- 
turned to it. 


: Accordingly, pursuant to ies au- 
thority delegated to the Board of 
Land Appeals by the Secretary of 


the Interior, 43 CFR 4.1, the deci- 


sion of the Director dismissing the | 


_ NAVAJ O- TRIBE OF INDIANS v. “STATE oF UTAH 
ae June 29, 1973- | oi 


Tribe? S...-pr teats on. ais: nent. ig 
| affirmed as modified by: this decision. ny 


Joan B. Tuomeson, M ember. 


I CONCUR: 


‘Mant ibe Mu ena | 


¢ . 


‘Frederick Tehingey cope: 7 
specially. a 


I agree with the resulé. telehed | im. 
the main opinion, but believe that = 
the Director’s decision more than — ae 
adequately discussed the: pertinent — ea 


Fanpenicx Fisnaman, Member. 8 
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HARRY AND. MARI ORY: GRABBERT, APPELLANTS). 


eee ; ROBERT ww: ‘SCHULTZ, APPELLEE : 


= HARRY. “AND “MARJORY GRAB. 


BERT, | -APPELLANTS, ROBERT 
W. SCHULTZ, APPELLEE 


: 12 TELA 255 


- Wyoming, Bureau of Land Manage- 


ment, dated April 6, 1972, denying the 


| appellants’- grazing Tease application 


: and granting the appellee’ s. grazing 
| application. to the extent of the. conflict 


pelween the. two applications. . 
a Reversed. | 


Administrative. Prac ti C e-—Grasing 
Leases: 


An applicant who asserts. a preference to 7 


receive 2 grazing lease under. section 15 


. of the Taylor Grazing Act must have 
. grazing: rights in excess of 50 percent. on 
the cornering or’ “contiguous land, © and : 


where. his rights are: merely permissive 


and are subject to ‘revocation at any time - 
at the will of the owner(s), , 10 preference i‘ 


: will’ be Tecognized. 


‘APPEARANCES: By ani | Marjory 


oe ‘Grabbert, pro-se; Richard W. Ferry of - 


McCarty. and. caer Seay, Wyoming: 
for appellee, | 


i OPINION BY UR. STUEBING | 
. INTERIOR BOARD OF LAND | 


APPEALS: 


Has ry ene Marjory’ ‘ @rabliert, 
have: appealed: from: an: April ‘6, 
| ‘Worland, . 
‘Wyoming; District: Office which 

decided that as between them anda 


| 1972, -decision ‘of the: 


oe conflicting applicant. to,a portion of 
> grazing: lease, . Worland: 4, the 


sonilioting 


~ Decided J ly of; 1 197 3 | 


Z Appeal from a ; decision (Worland 44) | 
by the ‘District’ Manager,’ “Worland, © 


‘Preference ‘Right Applicants A 


“applicdat would be " ; 
awarded the disputed land. : 5 
Th ‘December 1971 Harty” and. . 


“Marje ory Grabbert filed an‘applica- 
_ tion to renew their’ lease, ‘Worland / 
44. which they had held since 1954 _ 
but which would expire oh Janu: 
ary 31, 1979. Robert. W.. ‘Schultz a 
filed a conflicting” application. “The. <* 
District. Office found ther ‘both to 
be qualified preference ‘applicants a 
under 43 CFR 4191.1-1. Afterit was 


determined that: there’ could be. no. | 
agreenient between: the parties as to 


a division of the land, it wa§: decided a 
_ that an award would be made pur- 
suant to certain criteria contained oa 
in 43° CFR 4191. 2-1 (dy Cy. and. 
(2); that is, historical use, proper =~ 
use of the pr eference lands, and. gen- 
eral needs of the applicants. ‘The — . 
decision found that other’ criteria. : 
specified in the regulations were — 
either not applicable in the instant - 
case or that both applicants were. 
equally qualified as to these factors. - 
The decision held that Schultz. — 
- better deserved the lease from the. Es 
standpoint of land pattern, proper. - 
use of preference land, and general — 
need. It held that the historieal use 
of the Grabberts was insufficient to. 
overcome those. considerations, and - 
it awarded. the conflict area, toe a 
Schultz. | 


After ‘the ‘Grabberts filed dies | 


notice of: appeal and. statement, of 
reasons on, May 4, 1972, the'situation. > 
of the parties in relation tothe’pref: 
_erencé land involved in this appeal — 


changed. In their original statement, bss 


of reasons the. _Grabberts attacked 7 


“80 LD. Nos. 1&8 ss 


oe the District Office’s cdeseid for its. 
~~ effect on their ranching operations 
and: they included allegations of 
|. Schultz’s misuse of his grazing 
ae ’ privileges. and a discussion of his 
~~ insincerity asa stable rancher. To 
_. those, charges. Schultz filed-an an- 
oa - Swer-and the Worland District Of- | 
fice, sent a. review of the case refut- 
ing the Grabberts’ appeal. Because 
—. of the District. Office’ s action we al- 
lowed both parties an opportunity 


_. to respond.to the material contained 


“in the. District. Office’ Ss review. All 
ae prior documents had relied, in their 
. discussions . of the situation, upon - 


: | Schultz’ S control of the leased land 
: which he had. listed 1 in his applica- 


= tion as ‘preference land. However, 


the Grabberts. included. with their 
answer to the District Office’s re- 
view, ‘a letter from Marathon Oil 
‘Company, the partial owner of the 


land which Schultz used as his pref-_ 


ence land, which revoked the graz- 
ing privileges on that land which 


Marathon had granted to Schultz: 


_ By asecond letter-agreement Mara- 
thon: awarded those same grazing 
privileges to Grabbert. 


~The Wyoming State Director for- : 


| warded to this Board a memoran- 
dum which explains the ownership 


situation regarding the land which - 


3 ‘Schultz. had. used as his protorence 
land: | 


: ‘These fe quarter-sections are ee of 


.' & group of oil placer claims patented in 

a 1921. The corporation to which the patent. 
. was issued was later desolved and owner- 
- ship of ‘the land was distributed to the 
cn stockholders and: directors in. proportion 
to: their holdings. In the intervening 

Hs years, every portion of the distributed. 


: a ownership has been through at least one 


"DECISIONS or THE ‘DEPARTMENT OF THE INTERIOR 


Sehultz leased from : 


Grabbert leases : 


oD. 


iranedetion. ranging from siortgage oe 
lateral to probative wills. At present there are 
are thirty-four owners of record holding sat 


95% percent of the.ownership. The Park 
County records are not complete in that | 
at least one bequest. dividing ownership | 
of a share is not fully ‘recorded. This 


serves to illustrate the complexity of the - 


situation when we set out to determine 


the status: of preference: of land: listed : 


in. the. Schultz application. At that time, 


the situation was. as follows: 


Bee G . oon 
- Marathon. Oil Company... 29. 2277743 


- _Helen’.and Robert Bhr- 


lich Reeen nee Mon 16. 9088818 
Hhriico. a corporation... 16, 8899469 


Schultz owned_.----- 4, 3707041 
‘Total control. geile _ 67. 3978071 


We have talked to Mr. W. ©. ‘Silvester, 
land man for Marathon Oil Company, and 
the Marathon lease to Schultz has’ been 


‘canceled and reissued to. Grabbert. The 


present. situation is as follows : 


Schultz leases : _ Percent 
ae Helen and Robert ‘Ehr- 
HOH ht eee 16. 9088818 


- Bhrlico, a corporation_... 16, 8899469 
‘Schultz.owns_..---__..- 4, 3707041 


se 38. 1695328 


Peraont 


Marathon Oil Company. 29. 2277748 


- Accordingly, the primary ‘ques- 
tion to be resolved is-whether, in the 
light - of. existing circumstances, 


| Sehultz still can be treated as stand- 
ing on an equal plane of preference 
with the Grabberts. That is, do 


Schultz’s: total undivided interests 
of less than 39 percent invest him — 
with “control” of the base land - 
within the context of 43 U.S. C. § 315 
(m) (1970) 2 We think not. | 


The outstanding interests, — 


amounting to 61.8304671 ‘percent . 


-HEARRY | “AND. ‘MARJORY ‘GRABBERT, "APPELLANTS; 
eae ‘ROBERT W. ‘SCHULTZ, (APPELLEE x - | os 


—ouly 24; 1978 


= could’ be doasolidatad: to. create an 

- interest’ larger than that held by 
Schultz. It further: appears that the 
appellants are engaged - in an at- 
tempt to attain a,maj jority interest 
in the grazing privileges « on'the land 


offered: ‘by Schultz as base. In addi- 


tion to the interest which Marathon 
Oil. Company has transferred from 


"Schultz to the Grabberts, the Grab- 
berts: have recently submitted letter 


agreements whereby several other 


- purported owners of undivided 
_ fractional interests in Schultz’ s base. 
- land have given their permission to 


graze that land to the Grabberts. 
The extent: of the interest held by 


these: owners is not given. The ap- 
pellants advise that they are secur- 
- ing similar permissions from: other 


| owners: ‘of fractional interests. 


We regard the acquisition ‘and ex- Z 
tent. of. grazing privileges by the 


Grabberts on Schultz’ s base land as 


| immaterial, except to. demonstrate 
- that one who does not have an un- 


divided interest’ in excess of 50 per- 
~ cent of the alleged preference land 


may not be said to “control” that 


Jand within the meaning and i intent 
ofthe statute. — 
Moreover, 


he is a tenant at will, he may not be 
_ gaid to control the land, because 


“he hath no certain nor sure ‘estate, 


for the lessor may put him. out at 
. what time it pleaseth: him.” Blach’s 
Law Dictionary 1635 (4th ed. 1951). 


This apparently, was the relation-. 
| ship of Schultz with Fegpedt to the | 


| aehane: | ‘the grazier 
; tos grazing privileges ona given 
tract are merely permissive, so that 


“titerdst, owned. by? ‘Marathon. oa a 
‘Company. Itis therefore our opin- > 
ion that Schultz i never had sufficient ae: 
“interest: and. tenure in ‘the. Jand to 
control it, and certainly not since 
he lost. the 29%. interest. with: a, 
‘drawn by Marathon. oe 
~ ‘With reference to land, the courts: 8 
have held that, in general,. to. have. a 
“control” of a place is to hace the ae 
authority to manage, ‘direct, super- 7 
intend, restrict, or ‘regulate. “Con- 
trol” doés not import absolute Or be ; 
even qualified ownership, but means ‘ 
the power or authority to direct, > 
govern, admuinister,.or oversee. The fy 
word applied. to real property im- 
plies possession. See cases collected ae 


in 9A Words and Phrases (1960). 


- The word “control” has no ‘legal: Pee 
or technical Meaning, and,, where oe 
| used i in a statute, must be. given. such : e 
_ an interpretation as the legislature 
intended it to have, to be ascer-. .- 
tained from the eennestion: in which oo 
it is used; the Act in which it is ae 
found, and the legislation of which. — 
it orm. a part. Gulf Refining Od. F 
v. Fou, 11 F. Supp. 425, 430 (D. We 
‘Va. 1935). Although the wordisnot. . 
used in the statute,. it is used i m the. “a 


implementing regulation, infra. hae 
The Taylor Grazing Act, supra ie 


provides in its preamble that among 
its: purposes are to provide for the. — 
orderly use of public grazing land 
and to stabilize the livestock indus- _ 
| try. In pursuit of. these” obj ectives: | 
the Act provides mandatory prefer- 
ence for these applicants who- are — . 
owners, homesteaders, lessees, or ae 


- bility. 


a 534 “ ; “DECISIONS. 


ay other lawful occupants ‘of coritigae: 7 


_ ous or. cornering lands. To_ hold 
that this preference extends to oc- 


- cupants.who are without. tenure or 


hold only. minor “fractional. ‘inter- 


: z ests, whose privileges can be. ter- "= 
pay. riinstiad at any time. without notice, oe 
-_-would be to frustrate the intent of 


es the: law. to achieve ¢ order and. sta- 
| ‘Schultz does not control. ie ee 
on which. he. bases his claim of pref- 


“erence, and one who does not con- 


considered “a, lawful occupant of 


‘ ~ contiguous | lane ,” as that term is 
used in 43° U.S.C. § 315m (1970). 
Laurence A, Andren, 7-IBLA 14° 3.) 


ee (197 2), and ‘cases cited therein. ged 
48 CFR 4195. 1-1 (1) (4) requires: 


a “The. grazing lease will be terminated 

an whole or in part because of loss of 
control by the lessee of non-Federal lands 

Se. that have been recognized as the basis for 
a grazing lease. , x _ 


AS between sonticting sane | 


: ; for a section 15 lease, if "only one of 


the applicants owns adjoining Jand, . 
Tone a a | 


an award must be made to him if he 
needs the public’ land for. proper 


"use of his. contiguous land, even 
though the applicant. who does not 


| : ‘own. contiguous: land may have a 
greater need: for the public land. F. 


W. haa Ar29889. {March 25, 


1968s ES 
- nee Schultz re not control 
hia preference Jand-and in light of 
the requirements of the regulation 


get out above, we hold that the lease 
~~ must be awarded to the Grabberts, 


who are the only remaining prefer- 


_ ence applicants for the sr 


area. 


or THe ‘DEPARTMENT. ‘OF THE INTERIOR 


21 IBIA 43 


105.1 Anan Probate’ 


‘180 x. 


athereior. ian ia the au- 


thority. delegated to.the Board. of 
Land, Appeals. by the. Seeretary.of 
the. Interior, 43. CFR. 4,1, the de- 
Gision is. reversed, 


| Ewan w. SrommiNs, ‘iu embe er. 


: Wa CONCUR: 
Dovanas | E. “Hieneraties, it ember. ig 
‘Freporrox ‘Fiseatan, u ember. 


- trol his preference land can. not be a 


ESTATE ( oF J JOSEPH RED ‘EAGLE 


“Appeal; from the I udge’ § decision deny- 
ing the validity of Last Will and. Testa- 
ment leaving. decedent’s entire, estate 7 


to the appellant. 
"Reversed and remanded, 
- Administra- : 


tive Procedure: A uniesbilty to Indian a 


The ceruinaiient of the. e Administrative 
Procedure Act, that all. decisions of a ~ 


J udge shall include a statement of find- 7 


ings and conclusions, and the reasons or 


-pasis therefor, on all the material issues _ 
of fact, law, or: discretion. presented on 
the record, is: mandatory and applicable _ 
to all decisions of J udges in Indian: ‘pro- : 
bate proceedings. : ee : 


: 105. 2: Indian Probate: | 
tive Procedure: Official Notice, Record 


pen i 


| Official notice. of documents and, records 
will not be taken ‘unless they. are intro- 
- duced in evidence or unless an: order or 
‘stipulation | ‘provides: ‘to the contrary: 


“Decided July: 40, 1973 * Z 


a oa _ 


a : : | ESTATE, 


370.0" Oo Tndian ‘Probate: : 


"Rehearing: 
: Generally — | 


- A ‘rehearing ‘will he grated griere ae - 


original hearing ‘did not conform with the 
standards ‘of a. full opportunity. to be 


_ heard- ‘embodied in the. Administrative 
Procedure Act:. ee US. o. bass 504: and 006: 


(1970) ).. 


oe APPEARANCES: Walter B Dauber, i | 

| Esq,, . of Tonkoff, Dauber & Shaw, for 
appellant; Joseph A. Esposito, Esq., of 
mats Rudolf & Grant, for ‘appellee. 


Eee OPINION BY MESSRS. MoKER 


AN D SABA GH 


INTERIOR BOARD OF | oy 


a NV DI AN APPEALS 


| “The probate: of. thé’ estate. of Jo- O- 
| hophi Red:Eagle, an unenrolled and 
_- unallotted:-Osage Indian of the State 
’-of Oklahoma, was the subject of a 


hearing, held: on September 8, 1971. 


The Administrative. Law’ J udge, 
Indian Probate, denied the validity 
of a purported last will and testa- 

~ ment dated August 21, 1957, leaving 


. decedent’s entire estate to Hobart B. 


Bowlby; a, -non-Indian, because. of 
_ the legal.-incompetency of the. de-~ 
| cedent, and because the relationship : 
of the devisee to the. decedent was 
_ of such a: confidential and: fiduciary 


~ nature as to raise a. presumption of 


undue influence, which was not suffi- - 


ciently. rebutted. Consequently, the 


- Judge ordered that a previous will. 
dated September 2, 1952, be ap- — 
a proved as a “self-proved” wall leay- 
ing the entire trust estate to Felix — 
A, Aripa, “nephew”. of the decedent. - 
"tion of Mr. Bowlby. touched briefly ~ 
ape his pppointinent, as guardian. os 


A petition for. rehearing was de- 


os nied on. June: 1, 1972, and Hobart, 


,OF JOSEPH. RED. HAGLE re 
July 80,1978 a : 
3 Bowlby apipedled'« on aly 1 u1, 197 2, : 
; for the. following: reasons: ae 


1). Erronedus findings that I oseph Red = 


Eagle was. incompetent. prior to-and at 
the date of ‘the Last Will and Testament de 
“dated: August: 21,1957; 


2) ‘The finding that the’ rélationship’ of . 
Hobart Bowlby to Joseph. Red. Hagle was a 
of. a confidential and. fiduciary nature so 
as” to. raise a presumption, of undue a 
influence ; = oo 

“By ‘Placing the burden”: ‘upon Hobart” 


Bowlby to pr ‘oduce- evidence that the.will .. 
. represented. the. uncontrolled. acts of: f the. 
7 testator; te 


_ On the basis of a oe we care | 
amable. to. determine. if appellant's 2 
contentions. are, correct. one 

ih this case there bil ea to have a, 


| ‘aimiatradive due process. A hearing a 
was held on September 3,1971. The 
appellant, Hobart. B. Bowlby! ap- 
2 peared 1 in person. and by.counsel be- © 
ing fully aware of the existence of _ 
the -will...dated August. Da es sy ees 
| wherein he. was named. as ae de- 


visee. Felix Aripa appeared without pee 


counsel, and, apparently both par- 
ties: were completely .unaware of — 

the existence of the will dated Sep- 
tember 2, 1952, wherein Felix Aripa 


was named. as sole devisee. “The. only: _ 
two. witnesses.” who ‘appeared and aant 
were examined. ‘were the will de- 
visees. The examination. was. con- : 


ducted solely. by the J Aa who Oe _ : 
| cluded the hearing. with: ‘a 


This matter will be continued to oe ph 


fe land without renotice for further infor- S 


mation and. hearing. (Tr, 82.) - 


‘During the hearing the: ES) - 


‘DE CISIONS 


= . of ate testator, but. there ‘was no 


- mention made of a pre- existing in- 
~ debtedness to Mr. Bowlby or a num- - 
ber’ of other ‘matters which are enu- 


- merated-by the J udge i in his Memo- 


ae randum Opinion and his Order On 
. Wills issued March 10, 1972. In ad- 
~~ dition to‘the transcript of the Sep- 


-- tember 3,.1971 hearing, ‘the record 


‘now iealidess copies of certain tes- 


_. timony received. in the probate of 
_ the Fstate of Mary Magdeline Dav- 
os ‘enport Red Eagle,;a great number 


-' of documents purportedly pertain- 
ing to the gtiardianship proceedings _ 


. éondncted. over the years by Mr. 


Bowlby as guardian for the testa- 
~. tor; and certain documents from the 
Bureai’ of Indian Affairs pertain- 
“ing ‘to the’ testator’s income and 
- “management of his trust funds dur-. 
_. Ing the guardianship. No further 
hearing. had been held, and there.” 
was no indication. that the docu- 
. ments in question have ever been 


" ‘presented to or considered by either 


of the interested parties or their 
-. counsel. No single one of these doc- 
“uments was marked for identifica- 


_ tion at any hearing or admitted in 
: evidence. See Hstate of Julius Ben- 


ten, 1 IBIA 59 (January 12, 1971). 


and in E'state of Si ia IA-D-2 

— (September 7, 1966). 

_ The will dated September 2, 1952, 

- was approved without supporting 
- testimony. Attached to the will are 


_. three affidavits, one by the testator, — 


a joint affidavit of the two will wit- 


messes. and the affidavit of the 


- serivener all dated the same day as 


Os the will. The J udge makes no find- 


oi 4 ing of the pee of the affidavits 


OF ‘THE: DEPARTMENT oF ‘THE INTERIOR 


"or. rother. facts which would bring the | 
will within: the provisions:.of 48 


CFR 4.233 ( a). This section contains : 
the following provision: * ; 


df uncontested, a setf-provad * will- may 


be approved. and distribution ordered 


thereunder with or. without the testi- 
mony of any attesting witnesses. - (Ttalies 
supplied. )- 


The J ane roiled. ee ieee that 7 


the existence of: a later will, 4¢., the 


will dated August | 91, 1957, daes not: 


constitute a contest against the 
earlier 1952 will. We cannot ignore 
the fact that there are two contend- 


ing proponents cof separate wills | 
which is an inappropriate situation _ 
for the: application of the permissive - 


portion. of. the regulation:; Noth-. 
ing. in the record suggests that 
the will witnesses or others are. 
unavailable oe 


Moreover, the record does suggest 
that if both wills were to be dis- 
approved, a possibility may exist 


that the estate will escheat: to the | | 
_ tribe under 25 U.S.C. § 378a (1970). 


It is conceivable that the tribe may 
be a party in interest entitled i . 


notice of further proceedings. - 


A rehearing should have ‘beet 7 
granted in any event to complete the | 
record, and to examine in depth, far 


beyond the extent of the examina- 


tion conducted on September. 3, 

1971, as to the actual circumstances 
surrounding the execution of the 
wills and the testamentary capacity 
etc. of the testator at the time each 


- will was executed. 


The J udge made no findings of 
fact, as such. This proceeding is for 
the “determination of adjudicatory 


180 I. D. .. 


AE 


which there were no findings of fact, 


| and the'case was remanded to him | 
by the court for further proceedings © 
| including the issuance of an order 


which would conform to the require- 


- ment set forth by Mr. Justice Car- 
--dozo in United States v. Chicago, | 


Milwaukee, St. Poul and Pacific R. 
C'0., 294 U.S. 499, 511 (1935). ee 
._ * * * We must know what a decision 
means before the duty becomes ours. to 
say whether: it is right or wrong. 


This Board took a like view in the 


Estate of Lucille M athilda Callous: 
Leg Ireland, 78 1.D. 66 (1971), is-. 
sued prior to Wood County Bank, 


supra, where we sald : 


Findings of fact and conclusions of ies 
should be clearly and succinctly incor- 


porated in every: examiner ’s decision in — 


order to show the factual, and. legal sup- 
port for the result reached, Our regula- 
tion, 25 CER 15.15, not only. requires this, 
but it was held in #staete of Chartes 
White, 10: ID,..102, that Indian probate 
adjudications fall within: the provisions 
of the Administrative Procedure Act. 
The pertinent part of that act, 5 U. S.C.A. 
see. 557, provides: 
(e) oe A 


decistons, - ineluding 


initial, recommended, and tentative deci-. 


sions, are a part of the. record and shalt 
include a statement of—~ 


(A) findings. and conclusions, and. the 7 


~ reasons or basis therefore, on all material 


-. issues of fact, law, or discretion peed 
on the record ; and : ; 
(B) the appropriate rule, | order, sanc- “ 


tion relief, or denial thereof. 


There i is no indication i in the rec- 


ord that any investigation had. been : 


“ESTATE, OF. JOSEPH: RED: HAGLE - 
| July 30, 1978 | 


: fects as. ney are , dafined and dis- | 
- cussed in. Wood Counts yo Bank vy. 

| Camp, 348 F. ‘Supp. 1321 (D.C. D.C. 
1972). In that case the Comptroller 
_of Currency issued -an order in 


made concerning he testator’ . : pos a 
sible ownership . of, ‘inherited Te- a: a 
stricted interests in Osage land in  - 
Oklahoma, or of his possible in- 
_herited interests‘in‘an Osage head-. 
right or a fractional part thereof: 
If it is established that the testator 
_was of Osage blood, but unenrolled,. .. . 
then the interests which he owned on eae 
the Coeur d’Alene Reservation and. 
any head-right' interest which-he <: 
might’ have. shall be regarded as... 
trust property over which the Judge 
has probate jurisdiction in this a 


estate. 
On the basis of the ae before : 
us the finding that: Felix A. Aripa’ 


and Lucy Sanchez are the dece- . 


dent’s nephew and’ niece’ and the: 


conclusion that they are heirs at law | | 


are both patently in error. The. | 
Judge-said in his decision, “Dece- — 
dent. * * * died * * *-on the 29th 


day of August 1969 °* * * leaving 
surviving certain heirs at law 
Felix Aripa, nephew, Lucy Sanchez, 


ea 


niece * * *” entitled to.a one-half 
of. the estate each. However, the 


transcript refutes that relationship : : 


attributed to the parties. 


@. Mr. Aripa, you were, were you not, i. , 
the nephew of Joseph Red Eagle’s wife a 
Magdoline- Davenport Red Hagle? 


A. Correct. 
(or. 1) 


* + 4 4 oe 


Q. * * ® What. relationship did yous" 7 


bear to Mrs. Red Eagle? 


A. Well, she’d be my aunt, that is 
“my. father’ Ss. youngest sister. “ ae 


(Tr. 2) 


Q. Your father" was the: brother Gs: 


of: Par 


a oO es - Ris a a ee 


588 acistoNs op THE 
AL Mary Magdoline. a _ 
Q. What was your father’s s ‘name? | 2 


oe os Stanislaus. a, hie 


- ae ; 7 SERS ua BH 
7 oe Do. “you have any brothers. and 
a sisters? j 

VA. Yes, I. have a sister ney, Liney 


aes Sanchez, 


oe Sec: ir, Ts er Me 


2c -Q ‘Mary and: your ‘father were brother : tens 
os and sister? =. ...0! ’ . Gas biegek 


A Yes, they are, yes. et 
a (Tr. 10), 


| “Under his aie of descent in force 

i ‘in the State of Idaho at the de- 
—cedent’s death on August 29, 1969, — 

> Felix: Aripa. and:, Lucy’ Sanchez 

could: not be: heirs.of the decedent: 

: “as. they. were not. of his blood, They. 

Were: related: to: him by. marriage | 


| only... 


_ to the Administrative Law J udge 


> for a hearing de:novo, which shall 
- include inter alia, proper notifica~ 
~ . tion’ of all interested Parties, a 
transcript incorporating ‘all’ rele-_ 
~~ vant testimony. and- documentary. 
- . evidence -admitted:-at the -hearing 
and a- -decision. including’ therein, 
findings of fact and conclusions of 


law. See — US.C. § 557 (a) (3) 


(1970). 


. NOW, THEREFORE, by virtue 
. ‘of the authority delegated. to the» 
‘Board of Indian. Appeals by the 


Secretary of the Interior, 43 CFR 


4,1, we REVERSE the Order: De- 
 nying the Petition. for Rehearing 
- and REMAND the matter to. the — 


DEPARTMENT 


“(t, 9) 


We Sn that the: oer Ee is incom- 
os plete, and that.a proper determina: 
tion cannot be made on the evidence | 
_ pefore us. OR tay ge ty 
Therefore, we. noua this case. 
‘Mining Claims: 
‘Claims: Patents is 


| ally——Mining © Claims: 


OF THE! INTERIOR 


| -  Acomeasee ee Law J sides for 
hearing. de novo to. determine heirs, | 


to approve or disapprove wills and | 


| to determine creditors rights, if any. 


‘Davw J. McKun, Gi hairman. ie! 


| Mrrosnu J. Sapacn, Mu ember. vo 


be nik | 
MW... 


: KOSANKE SAND. CORPORATION 


(ON BEQONSITERATION) 


2 IBLA 282 a a S 
ek “Decided. August, 1973 


Bacanaiieretinh: of. Board decision : of . 


: September 83,1971, 3 IBLA.189, which 
yeversed in part.a decision of Admin- — 
istrative Law Judge Graydon 5, Holt, — 
dated: September 16, 1970. : 


‘Board decision of September 3 1971, 7 
set aside and case ‘remanded. es 


National Envir onmenital. Policy: Act— - 
Contests—M i inin g 7 


It is not necessary fon? the Government ne 
to. prepare | an | environmental impact © 

statement: before issuing a patent to.a - 
mining claim, as the patenting of a ‘min- 


ing claim is not a “major Y¥ederal action” 
within the ambit of section 102 of the 


National: Environmental . Policy Act, 42 
| USAC, § 4882 (1970). : 


Mining Claims: 
- ‘Hearings— 
Rules of Practice: ‘Hearings: oe | 


The Board of Land Appeals will set aside | 
its former-decision and remand a contest - 


- proceeding for further hearing where:on — 
reconsideration of such decision it finds - 


additional evidence is necessary for a 
final determination. a | 


Discovery: Gener: - 


ar ae 


States ‘Department of the Interior; 


Washington, D.C., and ‘E. Kendall 
Clarke, Esq., Field ‘Solicitor, ‘Thited 


States Department of the Interior, San 
Francisco, California for the contest- 
ant; Donn L. Black, Esq, +5 OF Orr, Wen- 


- del & Lawlor, Oakland, California, for ; 


the East Bay Regional Park District; 


— -Vietor Westinan, Esq. 7 Deputy County | 
_ Counsel. of Contra. Costa County for 


Contra Costa County; Michael .W. 


Palmer, Esqg., of Berkeley, California 


for the Environmental Defense Fund 
and the: California Native Plant So- 
ciety; Robert B. Morrill, Esq., of Petty, 
Andrews, Olsen, Tufts, Jackson & 
Sander, San Francisco, 


Francisco, California, and James W. 
Moorman, Esq., of San Francisco, Cali- 
fornia, for ‘the: Sierra Club; and 


- Howard A, Twitty, Esq., of Twitty, 


- Sievewright, & Mills, Phoenix, Ari- 
zona, for: the - 
Congress: 


OPINION BY MR. FRISHBERG 


INTERIOR BOARD OF LAND 
: APPEALS ee 


| On. September 8, 197 1, the Board © 
of Land Appeals, in Catad States 
_v. Kosanke Sand Corporation, 3 
 IBLA 89, 78 ID. 285, reversed a 
| decision — of. . Administrative: Law 


a J udge ‘Graydon. iE. Holt, dated 


o The change of. title of the hearing officer: 

- from “Hearing. Bxaminer” to “Administrative: 
- Law J udge” was. effectuated pursuant to order 

- of the Civil Service Coinmiision, 


. 37 FR. 
- 16787 ene 19, 1972). . 


UNITED STATES. De - KOSANKE. SAND ‘CORPORATION 
| | (ON RECONSIDERATION) | | 
a | August 8, 1973 


< "APPEARANCES: Steven. P, Kosanke, 
for ‘the: contestee; Charles Pp. Eddy, 
 Esq., Office of the- Solicitor, United. 


California ;. 
Beatrice Challis Laws, Esq., of San 


American » pets 


epee 16, 1970, whieh ha vata | . 


null and void for lack of a discovery a 
the Ni of Earache No. 2, Earache 
Nos. III and. 5, Pete, and the NY | 
of Jeff placer mining claims em-. ~ 
bracing the N YNWY,NEY,, ‘NY < 
Ywy, pet 6,71. 1 ON, Re 1s 
M.D.M., Califdmnia. The J udge had: i 


_SWYNWH, | NU4SEY | 


premised his decision. on. the failure. = 
of the contestee to demonstrate the... 
marketability of the silica sands for: ; 


which the claims were located. The - 
Board reversed, holding that while 0 
_ the. Goverzitnerit had presented a 


prima. facie case as to the invalidity . 
of the claims, the contestee had — 
presented. sufficient evidence so as to. 
meet, its burden. of proof. Sub- 


sequently the contestant and other. 


parties. petitioned for reconsidera-. 


‘tion of the Board’s decision and sub- 


mitted briefs in support of their — 
petitions. On May 15, 1972, oral 


argument was held. before the . 


Board sitting « en banc. Having care- — 
fully considered all aspects of the 
case, it is the decision of the Board «- 


that. the opinion of September 3, ~ 


1971, be vacated, and that the. case 
be remanded for further hearing. 
We take this action with reluc-’ 


tance. Additional proceedings will = 


entail time and money: Yet the De- . 


partment. is required, before issu- 

ance of a patent, to examine each ~ 
claim “to the end that valid claims — 
may be recognized, 
eliminated, and: the rights of the - 
Cameron vy. é 
United States, 252 U.S. 450, 460 ke 

; ee): We are thus one to de- 2 


public preserved.” 


invalid. ones. 


ee 


is ae wih as pee a. dees, ‘of : 
-’ certitude as is possible, whether a 


. discovery of a valuable mineral de- 
ble: 
public. laws: of ‘the. United States shall 
be interpreted and administered in ac- 


~ * posit has been made. on these claims. 


» «On the record before. us, we find that 
~~ guch a determination i 1S imposssible. : 

7 Before a final decision can be made — 
.. anew hearing must be held to elicit 
evidence on various factors, which 


oa shall be set out below.. - 
Following our. initial decision, a 


| number. of parties which had not: 
a formerly participated in the case — 


. petitioned for leave to.file briefs in 
support. of the Government's peti- 


tion for reconsideration. These were | 
the East. Bay Regional Park Dis- 


-\ trict, Contra Costa County, the En- 


vironmental Defense Fund, Ince., | 


. the California Native Plant Society, 
_.and the Sierra Club.? They were 
granted permission to participate as 
- amici curiae. These parties, in addi- 


tion to alleging a lack of disco very 
on the contestee’s part, argued that 
the National Environmental Policy 
| Act [NEPA], 49 U.S.C. §§ 4821 et 
seg. (1970), requires the filing of an 
~ environmental 


ae impact statement. 
~~” They also contended that NEPA 
and the General Mining Act of 1872, 
80 U.S.C. §8 21-54. (1970), require 
that the land be chiefly valuable for 


~- the mineral therein a as a Age | 

ar to discovery. | 7 
We hold that the iw does not re- | 
 guire the preparation of an environ- . 


_.. mental impact statement in the case 


| ofore as, Sestion 102 of NEPA, 42 





/ 23he American Mining Congress filed an 
amicus brief. in opposition to the environmen- 
. -tal position espoused by. the other. amici curiae 
lpn and appeared at the oral’ vargument. 


_ DECISIONS: OF: ‘THE: DEPARTMENT” oF ‘THE: INTERIOR 


180. ED 


> U. S. C. 8 4332, provides in n petiient ; : 
part that— | 


s a * {T]o the fullest een: ‘/possi- 
(1): the policies, regulations, and 


cordance with the policies ‘set forth in 

this chapter, ‘and.(2) all agencies of the 

Federal Government shall: 
ko i es go 


(ey: include : in every recommendation 


Or. report: on proposals for legislation and 
other major Federal actions significantly — 


affecting the quality of the human ‘envi- 
ronment, a detailed statement. by the re- 
epontble official on— — : 

(i) the environmental impact of the - 
proposed action, : ; 


(ii) any mavesie eivitonmiental effects _ 
: which eannot: be avoided should. the Dro- 
‘posal be implemented,. 


(iii), alternatives | to : the: "proposed 
action, * 


. (iv). the “relationship” between local 


short- term uses of man’s environment and - 


the maintenance and enhancement of | 
long-term productivity, and . | i 

(v) any irreversible and ireeivtevable 
commitments. of ‘resources which would 
be involved in the proposed. bins should | 


it be implemented. 


The Guidelines: cd _ die 
cure on Environmental Quality,? 


a, federal agency established under 


section. 202 of the Act, provide: 


* * * The phrase. “to the fullest ex- 


tant possible”. in section 102(2) (6) is 


8 Council on Environmertal Quality, State- 


_ ments on Proposed Federal Actions Affecting 


the Environment, ‘Guidelines, 36 E.R. TT 24 


(April 28, 1971). Issuance of the Guidelines 
to federal agencies for guidance in prepara- 


tion of environmental. impact statements was. 
directed by. xec. Order No. 11514 §3(h), 8 
CER 526, 42 U. S.C, § 4321 (1970), Although 


‘the Guidelines do not have the effect of. a 


statute or regulation, they are nevertheless to . 


be accorded “great deference [as] the interpre- 


tation given the statute by the. officers or 
agency charged with 
Udall ¥, une 380 U.S. 1, 16. (1965). 


its administration.” . 


“UNITED. STATES De KOSANKE SAN: D- CORPORATION 


te: Ee 


ee a (ON RECONSIDERATION) . fees eh aoe 
ER eS ws August 8, 1973 oe 3 oo a ee 


nicatit’? ta: inake clear that eee agency of 


see ee 


the Federal Government shall - comply 
with the requirement. unless existing law 


| tal Quality that the ‘Generel Mining . 


applicable to the. agency’ $ operations en- 
pressly prohibits or : makes. ‘compliance 
__ tmpossible. (Section 105 of the Act pro- 
_ vides that “The policies and goals set 


forth in this Act:.are supplementary: to 
those set forth in| existing-authorizations © 
of Federal. agencies.” 4 ‘ Guideline. No. fy. 
(Italics : 


$6 FR, 78h (April 28, (1971). 
added.) 


Iti is our éoticluaion that “existing 


daw applicable to the agency’s op-_ 
erations,” véz., the General Mining 7 


Act. of 1872,. as amended, supra, 


wnder’ which the claims Hieron in- | 
volved - “were .. located, and - which A, 


opens - “to. location and purchase, 


“< “Te] xcept as otherwise provided, all 


valuable mineral. deposits in lands 
belonging t to the United States, *** 


and the lands in: which they are 


found * * *," 30 U.S.C. §.22 (1970), 
| Impossible.” | 


“makes - “compliance : 





ae cee. Re ‘The purpose’ of. the. new language. 


Tie, “to the fullest extent .possible”] ‘is to 


-make it clear that each. agency of the Federal _ 


Government’ shall - comply “with the directives 
set. forth in: such. subparagraphs (A) through 


(H) [of clause (2) of section. 102] unless the 


existing. law. applicable to such agency's 
operations expressly prohibits or makes: full 
compliance with one. of. the. directives. impos-_ 


sible. Tf guch is found to be the case, then — 
compliance with the particular. directive. is. 
‘as to. 


not immediately required, However, 
- other. activities of. that agency, compliance 
ig required. * a 2” AR. REP. No. 91-765, 
91st Cong., Ist. Sess. 9. (1969). ; : 

In Caivert Cliffs’ Coordinating Committee, 


Inc. v. AHO, 449 F.2d 1109 (D.€. mae the 


court. stated : 
_. “Thus. the Section 102 duties. are not 
inherently flexible. They must..be- complied 


‘ _ with to the. fullest extent, unless there is..a 


clear conflict: of. statutory | authority. Con- 
: siderations. of administrative difficulty, delay 
or economic cost will not suffice to strip - ‘the 


section of its fundamental importance. 2 I d. at 


1115 Sa omitted). 


\- a 


This eae with the 5 position: ot, 
the Depevapent when it ae in a, 


aot 


Act of 1872 “do[es] not: admit: of . 


| environmental considerations.” 5. hag: 


. 8 Section 103. of the NEPA, (42: USC, oa 


§ 4333) provides : ae eet 
“All agencies of the Federal Government. - 
shall review their present statutory authority, coy 
administrative - regulations, and current poli- 
cies and procedures for the purpose of-deter- 
mining whether. there. are any deficiencies or... 
inconsistencies therein which prohibit: full. ee 


compliance with. the purposes’ ‘and’ provisions * 


of this chapter.and shall propose to: the Presi= 
such... 
Measures as may be necessary to bring their ‘et 
authority and policies into conformity | with. .. 
the intent, purposes, and peta set forth hee a 


dent not later than July 1,. ‘1971, 


in this chapter.” — 


In .compliance - with | “his : winndeyen ah eo 
Deputy Solicitor, Department. of the. Interior,’ fe 
. ina letter to the ‘Chairman, Council on:En- “ 
dated - July. 1,, 1971, eee 


vironmental Quality, 
stated : 
“On September 4,. 1970, we ‘submitted: ae 


report under section’ 103 of the National - a 
Environmental Policy Act.. This letter is in- a 
tended to. supplement that: report insofar. as... 
it pertains to. the - agency. jurisdiction | of. the: it 


Bureau of Land Management (BEIM). 


: ' wy te . * Be ? a * ‘sae = a, . « 2 2 : 


environmental factors | 


the native allotment law [Acts of.May 17,.. 


1906, ce. 2469, 84. Stat. 197, and ‘August. 2. a 
1956, c. 891, 70 Stat, 954, repealed by Act of 
December 18, 1971 (Alaska Native Claims * aa 
Settlement Act}, § 18(a), 43 U.S. C.A.- § 1617. oar 
(a). (1978)1, and the purchases. authorized for’ a 
headquarters, | 2% 
[43. U.S.C. §§687a to 687a-6 
(1970) ]. permit entry without prior approval’. . 
of the BLM. 4 ‘similar situation arises 
throughout the United States under the.min- ~~ 
ing laws (30 U.S.C. § 21 et seg-). The Depart-. irs 
ment has no control over entries made pur-:- — 
suant to these laws and the basic statutes. — 
under which the entries are made do not... 
- admit of environmental considerations. New. 
legislation is required, and the: Department 
has. consistently recommended ‘such feet oe 
vom (Italics added.) f 


trade. and. manufacturing | or. 
homesites — 


“The so-called location. ana settlement laws ©. -. 
leave BLM without. authority: to consider ~ 
in their. administra- Le 
‘tion. In Alaska ‘particularly, ‘the: homestead ; _ 
settlement laws [43 U.S.C...§ 270. (1970) ]; i 


7 The discovery. of : a “galiable min- 2 
eral deposit within its limits vali- 
 datesa mining ‘claim located on pub- 
ics land in: conformance. with the. 

statute; and. its locator acquires an. 


- exclusive | possessory interest in the 


claim, a form of property’ which can 
be sold, transferred, mortgaged, or 
inherited, without infringing the 
paramount. title of the United 
States. 30 U.S.C. § 26 (1970) ; Wil 


- bur v. Krushnic, 280 U.S. 306, 816 
(1980) ; Cole v. Ralph, 252 U.S. 286, 


- 295 (1920); Forbes. v. Gracey, 94 


US. 762, 767 (1877). Such an in- 
terest may be asserted. against the 


United States as well as against 
third parties, Best v.. Humboldt 
Placer Mining Co.,871 U.S. 334, 336 
(1963); Gawillim:v- Donnellan, 115 © 
U.S. 45, 50 (1885), and may not be | 
taken. from. the claimant by the 7 


United States without due compen: 


gation. See United States v. North 
> American: Transportation & Trad- 


ing Oo.5 253 US. 330 (1920); ef. 


Best v. Humboldt. Placer Mining - 
“Go. , supra. The holder of a: valid. 
: _anining claim has the right, from 
the time of location, to extract, proc- . 


| ess and. market the locatable mineral 
r esources. thereon. 


~ Upon satisfaction. of ths require- 


eae of the statute, the holder of a 


valid: mining claim has an absolute 


right to.a patent from the United 


_ States conveying fee title to the land 
_. within the claim, and the actions 


i: taken by the Secretary of the In- 


; terior in processing an application. 
; for. patent by such claimant are not 


DECISIONS’ oF THE ‘DEPARTMENT: OF THE INTERIOR. 


, ship, 


iscrdiionaeys: issuance of a patent 
can be compelled by court order. — 
Wilbur v.. Krushnic, supra, at 


318-19; Roberts .v. United States, a 
176 U. S, 921,231 (1900). The patent — 

may. contain no conditions not au- 
thorized. by | law. Deffeback v. 


Hawke, 115. U.S. 392, 406: .(1885).° 


‘The claimant need not; however, ap- 
ply for patent to preserve his prop- 


erty right in the claim, but may if | 
he chooses continue to extract and 
freely dispose of the locatable min- 


-erals until: the claim is exhausted, 
without. ever having acquired full 


legal title to the land. Union O11 Co. 
of | California v: Smith, 249 U.S. 337, . 


— 848-49 (1919) ; United. States Vv. 
_ Carlile, 67 LD. 417, 421 (1960)." The 


patent, if issued, conveys fee simple 


title to. the land within the claim, oe 


but. does nothing to enlarge. or .di- 


-minish’ the claimant’ S right to its lo- 7 
-catable mineral resources. : 


In order that an ‘environmental : 


impact statement be- required under 
N EPA, there must be contemplated __ 


“major F ederal action(s) signifi- 
cantly. affecting | the may, of the 


[ 64 & * The ‘patent of a mining elnim: 
‘carries with it such rights to the land which 
includes the claim as the law confers, and no 


others, and these rights can neither ‘be: en-. 


Jarged nor diminished by any'reservations of 


the officers of the Land Department, resting _ 
for their fitness only upon the judgment of 


those officers. ae Davis's Administrator Ac 


| Weibbold, 189 U. S. 507, 528 (1891). 


7 & & The owner is not required: to pur- . 
chase the claim or secure patent - from: the 
United States : but so long as he complies with 
the provisions of the mining laws, his posses- 
‘pory Tight, for all practical purposes of owner- 


patent. RR Wilbur ve », Kruahiio, supra, at : 
B17. an ; : 


: ~ 180.LD. — 


is as good as though secured by 


388) ara 
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- human: envitonment. 2B: The: state- 


- ment is to be provided’ ag part’ of 
a: recommendation ‘or r “report ° on a 





“8g ‘major federal. actlon’ ‘ts one: that. re- 
quires substantial planning, time, resources or 7 


expenditure: - Clearly ‘the. ‘NEPA: contemplates 


some federal.actions. which are minor,.or have 
60 little: environmental’ tapact, a8 w fall 1 out- 


: _ pide its: scope. : 
oN federal action. ‘significantly affecting the 


quality of the’ human environment” is one. that 3 
has an important or meaningful: effect; directly 
- or indirectly, upon any, of the many. facets. of 
man’s environment. Natural Resources:Defense 


Council, Inc. v; Grant, 341 F: Supp. [356, 867 


(E.D. N. Cc, 1972) ]. The: ‘phrase must be broadly, — 
construed to give effect to the: purposes ‘of the 


NEPA. A ripple begun in one small corner of 


ng the: quality of: the total. environment. 
Although’ the ‘thread may appear fragile, if 


the actual environmental impact is significant, 
it must ‘be ‘considered. a 4 Citizens Orgda- 


nized” To’ Defend the: Environment, Tne. Ve 
Volpe, 353° KB. ‘Supp. 520, 540° (D.C.8.D._ Ohio 
' 1972).. 


statements have been required : 

Decisions of the Secretary. of ‘Transportation 
— Involving federal-aid highway projects : 
Monroe: County. Conservation ~ ‘Council ¥. 


Volpe, 472 F.2d 693 (2d Cir. 1972) ; Scherr v. 


Volpe, 466 F.2d 1027 (7th Cir. 1972)’; ; Brooks 


v. Volpe, 460 F.2d 1193 (9th Cir. 1972) ; 


_ Arlington Coalition on Transportation . Vv. 


Members of the San Antonio Conservation 


Soc’y v. Texas Highway Dep’t, 446 F.2d 1013 
(5th Cir. 4A97L) ; Stop ‘A? Ass'n vy. Volpe, 303 
F.Supp. 14° (D. Hawaii 1972) ; Keith v. Volpe, — 
352 F. Supp. 1324 (C.D. Cal. 1972) ; : Daly Ve. 
Volpe, 350 F, “Supp. 252 (W.D. ‘Wash:. 1972) ; ee 


Conservation. ‘Soc’y of Southern Vermont y. 


Volpe, 343 F. Supp. 761 (D. Vt. 1972); 


M orningside-Lenow. Park Ass'n v. Volpe, 334 F. 


Supp. 182 (N.D. Ga. 1971) ; Nolop. v.. Volpe, 


3383 F.Supp. 1364 (S.D.8.D. 1971) ; Harris- 


burg Coalition. Againat | ‘Ruining. the Hnviron-- 


. ment v. Votne,. 330 EF. SUDD. 918 (M.D. Pa. 
1971). | 

_ Construction of the Trinity River Basin 

~ Project: 


Sierra Clud v. Froehlke, No. 71--H_983 (SD. 


- Tex., filed February 16;. 1973) [5 ERC 1033]. 
Construction. of the — TenneaseeiTombigbee 


Waterway: 
. Environmental Defenes: Puna v. Corpse of 


The following are examioies of “major ‘Fed- . 
eral actions” for which environmental impact . 


ning. Comm n, No, 
October. 21, 1972). [4 ERC 1708).. ee 
License to: construct nuclear power. facility : 


sbroposal! to ‘implemént ae sation: a 
Tt has been held’ that: the statement en 


is- not to be Tierely- advisory in — 


nature; but ¢ that the environmental rae 


Hngineers, 381\ F. Supp: 925° (D.D.c. 1971). 


Construction . of | the: _Cross-Florida- Barge | 


| Canal : ae 


“Bnoironnental: Defense. Fund WT “Corps: of : 


“Engineers, 324. . Supp. 878. (D.D.C. 1971)... 


Construction of dam. project : 


Environmental. Defense. Fund: ve TVA, es . - 
. Conservation 
; Council. of North. Carolina. y. Frochtke, (340 F Be 


F. 2d - 1164. (6th Cir. 1972) ; 7" 
Supp. 222 (M. dD. N. C.:- 1972). 
- Channelization of river bed : 


Natural Resources | Defense 


Dredging of New Haven, ‘Conii, harbor and 


dumping. of. dredged materials. in. Long, Holand eas 


Sound: | 


| ‘Sierra Club: vy Mason, 351 B, Supp. 419 om 6.3 
Conn. 1972). 
Construction of coal- fired. electric generating eee 
' plants: 


Jicorilla Apache Tribe of Indians: Vv. orton, 2) 
471 F.2d 1275: (9th. Cir, 1973). : 
Nuclear. test’ on: ‘Amchitka. Island, Alasica : bn fe 


 OCammittee, Inc: for Nuclear: Responsibdility v. “S 
Seaborg, 463 F.2d 783 (D. C. Cir. 1971). 


Simulated. nuclear. test. on: atoll: in: Pacific 
Trust Territories : Gees Se, 
People of. _Hnewetak Vi Leird; 358 Fr Supp. ; 


- 811 (D. Hawaii 1973). 


| Federally financed. downtown urban renewal a 


Volpe, 458° ¥.2a 1323: (4th Cir. :. cert. denied, - project 2. 


409 U.S. 1000 (1972) + : Lathan v. Volpe, 455. 
-F.2@ 1111‘ (9th Cir. 1972) ; Named Individuat — 


Bustnessinen A fected iu the: ereney: ceria: 
Plans; Ine... (BASYAP) .v.: D:€. City Council, 


(889 F. Supp. 798 (D.D.C. 1972), ee 


Federally . funded: waterfront. rehabilitation 


project involving. destruction of: buildings of ee 

alleged historical value: aria 
Boston. . Waterfront ‘Residents. Aces : 

‘Romney, 343 ¥. Supp. 89° (D. Mass. 1972). . 
Federally. funded: state prison sc at and i 


medical center: 


Bly v. Velde, 451 F.'24.1180 (4th Cir, 1971). 
Federal loan for construction ‘Of | /L6-story, 2 


| 221-unit apartment. building’: sf 


Goose ws ollow Foothills’ League ve Romney, _ | 


3384 . ‘Supp. ‘377 (D. Ore. 1971). ° 


. Approval by: National Capital Planning Com: >. _ 
‘mission of. private. redevelopment . Project. in. ne 


District of Columbia : 7 
McLean. Gardens. Vv. National Capital Plan. 
2042-72 (D.D. C., filed. 


Calvert Cus’ Coordinating Committee, Inc. 


Council: _ S a. 
Grant, 341 F. Supp. 856. (E.D.N.C. 1972); .. = 
Akers v. Resor, 339 F. ‘Supp. 1375 wt D. Tenn. o Se 


an ‘environment: may become.a wave threaten- 1972). 


eo 544. ‘DECISIONS ‘OF. THE 


ae pansies ote, set forth 


7 cision whether. or.in what form to 
-earry out the proposed. action. 
Calvert. Cliffs” Coordinating. Com- 
mittee, Ine. v. AEG, 449 F.2d,1109, 


. 1117-18 (D.C. Cir. 1971). The state: 


ee ment must discuss, mier alia, “alter- 





ng Walton. League of America v. Schlesinger, (837 


6 F. Supp. 287 (D.D.C. 1971). 


‘License to construct: pumped storage elec- 
3 tric power plant: 
—. Scenic ‘Hudson: Preservation “Oonference ve 


. FPO, 453 F.2d 468 (2d Cir. 1971), cert. denied, 
: 407. U.S. 926 (1972). 
License to. construct | high-voltage electric . 
. power transmission line: 


‘Greene County ‘Planning “Board Yv. FPO, 


455 F.2d 412 (2d Cir, ds cert. denied; 409° Uv. Sg: . 


849 (1972). 


av Permit. under Rivers’ ‘and’ ‘Haibors: Act: ‘to 
construct water intake and discharge facility : 


... Citizens. for - Clean Air, ‘Inc. v. Corps’ of 
Engineers, 349 F. Supp. 696 (S.D.N.Y. 1972). 
‘Permit under Refuse Act to discharge refuse 


_ or treated waste water into navigable body 
“of water 2 


“Sierra Club vy. Sargent: Civil No. 249-7102 
(W.D: Wash., filed March 16, 1972) [8 ERC 


19057; ‘Kalur'y. Resor, 385 F. ‘Supp: 1 (D.D.C. 


1971). 


7 aon to abandon short-line - freight railroad 


: serving ‘New York Harbor traffic : 


City of New York v. United RIGGS, 337 F, 


a Supp. 150° (B.D.N.Y. 1972). 


Federally imposed plan for control. of teers 


| sions of sulphur oxides’ from copper. smelter : 


. Anaconda Co. Vv. Ruckelshaus, 852 FF. Supp. 


697 (D.. Colo. 1972). 7 
Termination by Secretary ‘of the iniéarior of | 


contracts for extraction and sale of helium: 
awarded under National Helium Act:.. — 


~ National. Helium Corp.:v.: Morton: 455 ‘B. 24 


650 (10th Cir. 1971). oh 
"Award: by Secretary of ‘the ‘Interior’ of off- 
shore oil leases to 80 tracts of submierged: land,. 


“= primarily off eastern Louisiana’: 


-Naturat Resources Defense Council: v. Afor- 


ton, 458 F.2d 827 (D.C, Cir-1972)._ 


Approval by Secretary. of the Interior, of 


"Sigase by Indian pueblo of. Jands on ‘Indian | 

reservation held in trust by the United States :- 

Davis v.. Morton, 469° F.2d 593 (10th: Cir.” 
; 1972), rev’g, 335 ¥. Supp. 1258 (D.N.M. 1971). 


A common element which distinguishes the 
~ “major Federal actions” described above from 


a the issuance of a patent to a valid mining 
claim is that in: each’ instance cited: there 


existed ; an area fo ‘which’ the federal agency 


‘DEPARTMENT oF THE: INTERIOR | 


Pee ie 
must be a factor in‘the agency ’s de- 


Permission ty Interstate Couaieves Comite: 


natives to the proposed action.” ® 
‘The plain meaning of. the. statutory a 


language connotes.an action: pro- | 


posed . to. be. taken bya. federal 
agency: which is discretionary - im 
character. and to’ which there may 
exist a viable alternative. It is difti- 


cult to perceive how the, ‘possible 


~ ® ABC, 449 F.2a 1109 (D.C. Ctr. 1971) ; Isaak issuance of patent in the case before 


us can. fall within the» designated 
category. The action taken to per- 
fect a claim and apply for patent, 


3 although authorized and prescribed 


by law,;.is in no.sense a federal 


action. The location of the claim, 





involved was , free to exercise dunowalicn After 


having. accorded full weight to environmental 
factors the agency was empowered to render 7 
the final administrative decision on, €.9., the 
route, design,.or. method of construction. of a 
highway | or a waterways project, | or portion . 
thereof, the scope and design of a federally : 
funded rehabilitation project; or whether or 
not or under what conditions . to. grant a 
license, permit, loan, or lease. In no case which 
we have been able’ to find has a court char- 
acterized the performance of a ministerial co 
as a “major Federal action(s). ” 

In Natural Resources Defense. Council, Ine. 
v.. Morton, supra, note.8, a case involving the 


_ discretionary authority of- the. Secretary. of the 
Interior to award offshore. oil leases, it was 
held that. the agency must consider all alter- — 


natives reasonably available, not necessarily 


limited to. those .measures which it is. en- | 
. powered to. adopt. ‘The court pointed out: 


_ “The mere fact that an alternative requires 
legislative implementation does. not automatic- 


‘ally establish it a's beyond the domain of what 


is required for discussion, particularly since. 
NEPA was. intended to. provide a basis for. 
consideration and choice: by. the decision- 
makers in the legislative as “well ag the exe-, 


. cutive branch. But the need. for an. overhaul 


of basic ‘legislation certainly ‘bears on the 


requirements, of the Act. We do not ‘suppose 
_. Congress | intended an agency to. devote itself . 
to extended. discussion’ of. the ‘environmental 
impact of alternatives So ‘yemote from reality 
-as to depend on, say, the Tepeal’ of He anti- 


trust laws.” Id. at 837. | ; 

To the ministerial act of i issuance of a patent 
to a valid mining claim there exists no alter- 
native. Even a complete overhaul of ‘the Gen- 
eral Mining Act of 1872 would have’ Do effect. 
on claims located before’ the’ effective date Of 
nem new y Les elation. 


180° 1D. 


the claimant. Once the statutory re- 
a quireménts. have been met, the Sec- 
retary hast no > alternative but to neue 
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7 the so cicestion leading to discov- 
ery, the pérformance of the annual 
assessment work, and the compli- 
ance with. the procedural } provisions. 


of the statute are all performed by 


| patent. — 


a 


‘While che accion: making p proc- 


ess in determining the existence of a 
. discovery involves an exercise of 
judgment, it is not discretionary i in 


the ordinary — sense, Wilbur v. 


‘Krushnic, supra, pp. 306, 318-19. 
Discretionary authority implies the 
Such 
authority, is vested in the Sec-. 
retary in granting oil or mineral — 
leases and in issuing patents un- 


absence of fixed rules. 10 


der certain statutes.?? In these cases, 


which do not involve > property 
rights, the Secretary may weigh the 
effect of leases or patents against 


the public interest and grant or deny 


them accordingly, even though the 
applications meet all other ‘statutory : 


and regulatory. requirements, 
The Secretary has no such discre- 


| tlonary. authority in determining 


/ . 214; 226, 
2 AAg., | 43, U.S.C, §1171; Lewis, we Udall, 
374:F.24: 180° (9th Ctr. 1967) ; Ferry y. Udall, 
- 3386 F.2d 706 (9th. Cir, 1964) 2 ‘Willeoxson : Ve: 


whether a discovery exists and a_ 
fs patent should i issue. It has been the | 


10 See. cases collected ate 124 Words. and : 
key ‘Phrases; 327-355, App. | 52. 
2 H.g., Udall vy. Taliman, 380 U.S. 1. (1965) - 
. Duesing.. ve Udall, 850 F.2d.748 (D.C. Cir.- 
- 1965), cert. denied, 388 U.S. 912 (1966) ; 
Haley y. Seaton, -281 B.2d- 620° (D.C. Cir: 
a 1960) ; .. some. statutory..grants . of | secretarial 


discretion are at 30 U 8. C. 38 189,. 201, 209, 


United. States,. 313 F.2d 884 (D. C. Cir. 1963) s § 


«Jack EH: Stockstill, 4 IBLA’ 278. (1971). 


consistent position’ of the cae anid ; 


this Department : that. ‘because a. 
mining claim is an interest 7 im, anda 
claim to property, - it may. not be ~ 
declared: invalid except. in accord- 


ance with due ‘process. Cameron v. — 
United. States, 252 U.S. 450 (1920). oe 
United States v. O'Leary, 63. E.D. 
841 (1956). Due’ process means more 


than notice and’ opportunity for 
: hearing. It requires the application 
of fixed, objective rules. to facts. 


See Wilbur v. Krushnic, supra. In 
that case the Secretary was ordered 


- by a writ of mandamus to apply the se 
pertinent statute as. interpreted, by eS 


the Court. to. the application for. | 
patent. ae 


it has been ‘arpued herein that 
even. assuming a patent must ISSUE, . 
the filing of an environmental im- — 
pact. statement by the Department | 
of the Interior is. nevertheless re- 


quired by NEPA as a. condition 


_ precedent to such i issuance for infor- 


mational purposes.. We cannot ac- 


cept’ this contention. NEPA intends ; 
_ that Congress: and the. general pub-. ' 
Tic be kept informed of major fed-.— 


eral actions and the. effects thereof: 
As we have already stated, however, e 
the issuance of a law is ‘not a maj ‘or a 
federal action within the meaning of — 


N EPA. Moreover, to condition. the. 


full enj joyment of an existing’ tight - 
upon. the ‘filing of an n informational i 


"18 While’ the: Coitit’s: interpretation: of tie: 


- statute in Krushnic: “was: ‘modified fn Hickel vi” 
Oil Shale Corp., 400 U.S. 48° (1970), the: 
proposition for which Krushnic.is cited herein; | - 
: namely, the limited: latitude: of the Seerétary * 
in applying’ the mining - Jaws, ‘subject: to court: na 


order, was not'before the Court in Hiokel: and, £ io 
mia sai affected by the’ latter. Coe. a 


546. " DECISIONS) 


a by the caine: prac 
. of the federal government, the ade- — 
: quacy of which statement is subj ect. 
— to attack by third parties and ulti- 
mate determination by the courts, ec 
would ‘seriously. impair that right. : 
Such. proceedings might, take years, 
and. the mining | ‘elaimant, whose — 
| right : to full | en] joyment. is being. en- - 
» joined, would be almost helpless. to 


hasten the process. . 


: Nowhere i IN. NEPA or its legisla 
| tive history « does it appear that Con- 


| gress. intended. such’ an effect: “upon ; 
| claims thereon, to discover minerals 


therein, and to extract and remove. 
those minerals therefrom, all with- 
-out prior approval of the. United 
States, the development. of a min- 


“Where Congress has ‘amended ‘the 
mining» laws by excluding | certain | 
~ minerals, from. location, it has con- 


: sistently recognized the need to pre- 
_ serve property rights by. excepting 
valid. existing claims from the op- 
7 eration thereof.® We do not believe 
| that it intended to do otherwise 

when enacting the National Envi- 

; ronmental Policy Act. 

. As noted above, a claimant need 


. not obtain. full legal title to the land : 
in order to retain the right. to ex-_ 
~ tract and dispose, of the locatable. 

~ minerals. until they are “exhaused. * 


Wilbur v. Krushnie, supra; Union 


City Oit Co. v. Smith, supra; United ; 
States v. Leite, See From oo 
7 quires that anti- pollution devices.or 
4 B .g., N atural Resources ‘Defense Councit 2 
and — 
see other cases cited above at note 8. According 
~ to Timothy Atkeson, General Counsel, ‘Council 
on BHnvironmental Quality, fifty. ‘governmental. 
actions are presently enjoined. pending com- _ 
; pliance, with NEPA. See his. ‘statement. before 
the Subcommittee. on the. Environment of. the. | 
Senate. Committee : on; Commerce on. April By 


Morton, . 458. 9.2d 827 (D.C. Cir.’ 1972) ; 


- 1978; at 8.. 


- Stat. % 872, 30 U. S.C. . § 615 (1970). 


OF: THE.. DEPARTMENT. OF: THE. INTERIOR 


it. inight be ateued: that. delay i In is- 


suance of a patent would cause the 
owner of a valid claim no real in- 


jury. But this argument illustrates - 
the fatal defect i in the proposition | 


| that, NEPA requires the filing of an 
envi ironmental . 
before patent can issue. For the real 


‘impact. statement 


environmental i issue is not legal title 
to the claim, but the impact of the 


| mining operation. upon the environ- 


ment. To the extent that the mining © 


laws give to individuals the right 


to.enter the public domain, to locate — 


ing claim cannot be tortured. into | 


“Federal. action,” major, minor or - 


otherwise. | 
That the Secretary i 1s not Sidi | 


to file an environmental impact. a : 
statement as a condition precedent . 


to issuance of patent. does not fore- — 


close consideration. of environ- | 
mental costs in the resolution of the > 
issue before | us: whether each of the ; 


claims .is.in fact valid by. reason of | 
the. discovery of a. valuable mineral 


deposit within its. limits. To. the ex- 


tent federal, state, or local. law’ re- 


other environmental safeguards be 


‘installed and. maintained as part of 
_ the processes, of extraction and bene- 


ficiation of. the minerals. contained 
in the claims, the expenditures made — 


necessary by such protective. meas-. _ 
Bg. §87 of. the Mineral Leasing Act. of | - ures may properly be considered i In. 

1920, 41. Stat. 451,.30 U.S.C. §193.(1970) 5. 
-- § 7 of ;the, Common. Varieties. nce of, 1955, oy 


= connection with the i issue of market-_ 
ss as part. of. the costs, in deter- - 


fs cae vee 


re 
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- mining whether sppellbath we a rea | 
~ sonable, prospect of success “in - 
developing 2, valuable mine within - 


the claims, 
As ‘regards the second ‘point’ Te- 


; lating to whether a. comparison of 


eS a ee 


values. prior to. the issuance of a 
| patent 1s ‘required, the applicable 
laws recognize no such test. In early. 
cases. involving the application of 
the’ mining laws, the Department ‘ 
was ‘faced. with humerous private 
e. contests, between agricultural entry=_ 
men and ance. claimants. as: to. 
whether. the. land in issue was 
7 mineral. or. non- mineral ino charac- 
— ter. See, 0.9. Castle v. Womble, 19. 
“ L.D. 455 (1894) ; Magruder v. Ore-— 
gon and. California R.R. Co., 28 
— L.D.174 (1899). These cases focused. 
on the comparative value of the — 
. lands. involved. for mining as. op-_ 
posed to. agricultural purposes. They. 
seemed to apply precisely the bal-_ 
| advocated. . by 
amici curiae. In Cataract Gold Min- 
ing Co., 48 L.D. 248. (1914), how-. 
ever, the Department: was con-.- 
-~ fronted. by. a, case within which oS 
was alleged. that regardless. of 
whether minerals existed in such. — 
‘quantity. and of; such. quality. as. 


ancing approach 


would meet, the prudent: man rule of 


.- Castle v. Womble, supra, the land 

- was still more valuable, for the de- 
_velopment..of electrical. power. The 

Department. examined the Jaw. and 

noted that, while many. earlier deci- 
‘slons.:had, apparently. utilized.a bal-— 

 ancing. of values. approach, those: 


decisions had actually. been. prem- 


ised on. the belief “that, the land. i in-_ 


. “521-842-782 


volved... ee a " positive. ee 
greater: value: for the purposes for — 

which the award was made. andino-.— 
practical or commercial value: for 8 
the purposes for which patent: was 
denied.” Zd. at 252. The ae os 
then expressly heldthat: 9. 


#88 if a mineral. claimant is ane to Se. 

| show, that, the, land,contains. mineral’ of 
such quantity: and value as to: warrant a’ 
prudent man in the expenditure of. his e : 
time and’ money: thereupon, in the reason- a : 
able expectation of success in-developing — — 

a paying. mine, such lands are: disposable. aa 
only. under the’ mineral laws, notwith- “ee 
standing. the fact that, they may: possess 
- a. possible or probable greater value for” a: 
| agriculture or other purposes. ria 


Id..at 254. Cited with Approval. a : a 
United, States. v. Langmade. and, eas 


Mistler, 32 1. D. 700, 705 (1929). 
A. useful comparison can be made 


between. the Act.of May 10, 1872, 17 : > o 
Stat. 91, as amended, 80 U. S. C. $29, an 
(1970), under which the claims. — 

were located in the instant case, and. 
the Act of August: 4, 1892, 27 Stat. 
348, 30 U.S.C. § 161. (1970), relating 


to. building: stone. Section.1 of the — 


Act of: 1872, as amended, provides: : 


‘xcept: as otherwise provided, all val- : 


uable. mineral deposits. in’ ‘lands. belong: aa 
ing, to..the United States, both. ‘surveyed: = 
and unsurveyed, shall be free-andopento 
exploration. and purchase, and the lands. = 
in which they are found to occupation ~~ 
and purchase,. by: citizens of the United 
| ‘States * * * [Italics added] — - 


30 US.C. § 22. 3 2 kay de 
_ Section 1 of. the Act of 1892 2 pros - ' 


| vides: 


Any person authorized: to enter sii - 2 : 
‘under. the: .mining : laws: -Of- the, United © - 


2 5 4 5. 


faa States may. enter Janae’ that are : bhi: 
 «. galuable for building stone under the pro- 
--. Visions: of the law in relation to: placer 
ae woineral claims. a: italics added] oe 


: 80 U.S.C. § 161. 
"Phe Act of 1872 contiiting no y lan- 


ae guage that admits of limitation ‘on 
__. -the location of claims, save that they 
-.. : must be for valuable: mineral’ de- 
_. posits. The Act-of 1892, relating to 
Te building stone, however, requires as 
ie, el. ‘additional prerequisite for a 
os -valid. claim. for building stone that 
the lands embraced . within. such. 
as claims must be chiefly valuable for 
| the’ located mineral. Therein, Con- 
~. " gress has expressly mandated a 
> eomparison of values approach. But. 
it is equally clear that Congress has 
,.. . chosen not to amend the Act of 1872 
--- to'the effect that a27Z claims must em- 
oe brace lands ‘chiefly valuable for lo- 
-.. ¢ated minerals. We do not: believe 
_-:. that anything in NEPA would hint 
. that Congress intended so drastic a 
_.. revision. Nor have the amici curiaé— 
pointed to anything in the legis- 
lative history of the Act that would 
"justify such a reading of the statu- 
“tory language. 
hold that under the Act of May. 16, 
* hae 1872, supra, if the discovery ofa 
S valuable mineral deposit be shown, 
a valid claim exists, regardless of a: 
_° more beneficial’ use ‘to which the 
land might ‘be put. See United 
ae ‘States ve Tron, Silver Mining Co., 
198 U.S. 673,684: (1888). = 


While the existence - of ; 


-* ~ values does not qualify the locator’s - 
rights “under the mining law if*he 
-- has.a valid claim, it may be a factor 
~<.. in’ determining whether..a valid 
° claim exists. It may: be: considered: 


‘DECISIONS: OF THE: DEPARTMENT. ‘OF THE: INTERIOR , 


Public: Purposes ‘Act, 


Accordingly, we | 


other | 


"80 1. ee: 


in, assessing the ee and credi- oe 
bility to -be accorded the locator’s — 
testimony in determining whethera -— 
discovery has been made. Helen ve 


Wells, 54 I.D. 306, 309 (1938) ; Tn, 25 
M. Palmer, 38 L.D. 294 (1909). ‘And 
it may be an issue in evaluating his. 
bona, fide intention to develop a min- 
ing’ operation. As the Court stated 

in United States v. Colefany, 390 | 


‘U.S. 599, 602. (1968) : 


Sone ee Under the mining. iews’ i eonevens 
has made public lands available to people 


for the purpose of mining valuable min- 


eral deposits 
purposes. * * ¥. 7 
‘We note that the East: + Bay Ree 
gional Park District has applied for 
the land under the Recreation and. 
43 U.S.C. 
$$ 869 ‘et seg. (1970); and that 
Contra Costa County, within which _ 
the land ‘is situated, supports this _ 
action. We believe they have the req- _ 
uisite interest to participate in 
further proceedings, and they will 


and not for other 


be recognized as parties inthe hear-- 


ing below. The other amici “curiae | 


‘have. only a general concern for the | 
environment of the area and the ap-— 


plication of the mining’ law. Ac- 
cordingly, they. will not be granted 
status in the hearing .as parties‘but _ 
may remain as amici for the limited 
purpose of filing briefs to the J udge 
or this Board: 
Contestant requests thiit: the. 
Board reverse its decision of Sep- 
tember 3,: 1971. In’ support of its 
request’ contestant asserts that the 


decision of the Board: is ‘unclear ee 
toexactly what: standard was ap-- 


plied in connection with the market-' 3; 
ability test. Panes test to be eo capaal rs 


aga 


“UN ITED | STATES. 


in n determining ne ie locator 


| of a mining: claim has demonstrated 


a discovery. of a: valuable mineral 
| deposit. is set forth by the Depart- 
ment in Castle v. Womble, 19 LD. ; 


455, 457 (1894) >. 


[WyYhere. minerals, have. been: found. aa 


the. evidence. is,.of such. a. character. that . 
a person of: ordinary prudence. would be 
7 justifiéd: in the further. expenditure. of. 
his labor and means, with a. reasonable | 
prospect’ ‘of: success; in. developing a valu- 
able mine, the fequi cements of the statute: 


have been met: | 


| This test has’ met ‘the appr aaa of | 


the ‘Supreme. Court on several. oc- 


casions. Best.v.. Humboldt Placer 
Mining Co. 871 U.S. 384 (1968); 
Cameron ve United States, 252 US. — 


4.50 (1920) ; Chrisman v. Miller, 197 
U.S: 313, 392° (1905). 


approved the prudent man test and 
specifically recognized the market- 


ability test-as'a logical complement 7 
_ to and refinement. of. the prudent. 
man. teke Th. Coleman, the court, 


stated :. 


* = * Minerals which no se uaene man: 
will. extract. because there. ‘is-no demand, » 


for them at a price higher than the cost 


of extraction and transportation | are. 

| Thus, . 
pr ofitability i is an: important consideration. 

- in applying the. prudent-man. test, and the. 


hardly ‘economically valuable, 


marketability test. which the Secretary 


has used here. merely recognizes this fact. = 


3900.8. at 602, 608. 


In: our view, ‘this: Board applied 
_ the proper legal standard in’ our: 
original decision: .While we recog-: 
- noe that a mining ‘claimant’s. bur= 
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In. United | 
States. v. Coleman, 390: U.S. 599 
(1968), the. Supreme Court again: 


den of P roo! may y bet more $ difficult io _ 


meet in a situation where, as here, 


developmental work on'a.claim has. 


not reached the stage of full- scale. ae 


mining operations, the standard to 
be applied is the same regardless of ~ 
the extent to which a-locator has de- 
veloped his claim. Obviously, con- 


testee’s burden of proof is much | 


more ‘difficult to meet where devel- - 
| opment of his claim has not reached’ ~ 
the point of actual sales. and signifi: 


cant profits. See, e.g., United: States 


74. 1D. 191 (1967); 


_v. Pierce, 75 1.D. 255 (1968) ; United 
_ States v.New Jersey ZineCompany, 
of. United 
States v. Anderson, 74 T.D.. 292... 
(1967). However, the mining laws’ 


co not require a, mining: claimant to. 


demonstrate a paying mine as an 
United: | 
States v. McKenzie, 4 IBLA OT, 100. ai 
(971)... a vie 
“Contestant. next. argues thad ihe a 


accomplished’ fact. See. 


evidence adduced at ‘the original 


hearing. does not support a finding . 
of discovery. on each claim. Upon. - 
re-examination. of the record, we: 
conclude that. the evidence: is iene: . 

_ ficient to make a final determination 

- as to the validity of the claims... - 
Therefore, all parties are afforded a : 
further’ opportunity to ptoduce evis 
dence’ on those issues which were 
insufficiently. covered at othe. fir st /. 
_ hearing. a Beal nd 
«Upon eeerene nm onder to. neais =e 


lish: ‘a discovery. on each claim in is- oS 2 
sue; evidence should be further: dé. 


velopet: on. the following ‘points : 
1. Significant variations } in’ value’ a 
occurred: between : es samples taken d 


i a ability test. (Italics, in, original): 


man -rule.as complemented py-the market 


Tn order to avoid further prob: 


| ies in. connection. with sampling, 
- -we.recommend. that: joint sampling 
aK “Be: conducted : ‘on each claim. 
3-9. The. quantity of sand on the. 
ae aes should: be considered in:con- 
nection with the-existing and fore-"_ 
~~ geeable market ; z.¢., evidence should 
be presented on the presence of suf- 
"ficient reserves within the limits of 
“» each claim. The record contains-no © 
such evidence. Should the validity — 


of: one or more of the claims be. es- 


_. tablished, the issue of possible ex- 
_. cess reserves must be considered. — 
See. United States: v. Anderson, 
supra, 
. 8, Different ane of pilew. eid | 
produce. different. types of” glass. — 
_ Thus, the:critical issue in establish- 
ing marketability is the nature and. 
-' extent of the market for each-grade 
oft glass :sand-and:the: approximate | 
amount ofieach: grade on.each claim. 
ae The: milling: and: flotation: ‘proc- 
egg. described | by contestee in the~ 
_. original hearing: needs: 
= clarification i inorder: to’ determine: 


‘DECISIONS. oF) THE: - ‘DEPARTMENT. OF THR. INTERIOR 


further : 


“£80 LD. ace 


- aa contestant and contastee, There o whether the costs of beneeaation . 


_ fore, further sampling i is necessary 
to demonstrate clearly the quality 

-. ‘and quantity of silica, sand on each 

 -elaim.. In the analysis of the sam-_ 
his ples. care-should be taken to avoid 
a combining samples from. different | 
claims... As this. Board stated in. 
. United States. v. — Bunkowski, - 
ee BLA 102, 79 L. D. 43, 51-52. (1972) : 
os. [TL yJhere. must. be. a. ‘discovery. on .each. » 
- daim. The appellants must. show as to. 


each claim that they have found a min- 
- eral deposit - which: satisfies: the: ‘prudent 


permit the silica sand to be mar- 


keted at a profit. In developing’ this 


: evidence, to the extent: it is:reason- 


ably possible, similar costs of other 


| producers should also be’ presented. 


Contestant . contended, and: the 


Judge sO held, that © absent an. 

5 actual pilot testing of the proposed _- 
process, it cannot be determined 

whether the process. can be worked — 


at a. profit. We reject such .a-posi- 


tion: Certainly, the existenceof a 


successful pilot plant would greatly — 
increase contestee’s ability to dem- 


 onstrate-the costs of producing its 


silica sand and the feasibility of its _ 
process. When: the. contestee’s case 
rests on a-proposed flotation process — 


. which has yet to be: tested, expert. 


corroborative evidence would be 
helpful. and might be essential: in. 


determining the potentiality of suc- 
cess. The Government, of course, 


my. rebut such evidence. — . 
- 5, Evidence relating to the costs of 


transportation should be further de- - - 


veloped on rehearing. The subject. ‘ 


claims are closer to the existing mar- _ 
Kets than the deposits of present 

‘suppliers. It does: not: necessarily — 
follow, however, that contestee’s 


costs of transportation will be lower. 


‘While distance is an.important. fac- 
tor in. determining transportation  _ 
- costs; it is not’ necessarily the only — 

factor. Transportation costs°may 


vary depending upon whether sand — 


is: shipped by road; rail, or water. 
-Costsmay-also vary depending. upon 


the difficulty presented by. the geo- 


_graphic: conditions :of. the: none as. 
‘well as. other factors. 
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” Coditsates, argues that me sand 


or | ‘is shipped ‘ “F.0.b. plant at $4.25. per | 


_ ton” and. that: transportation costs 
under these terms are incurred. by 


the. glass: producers rather than. the 
sand. suppliers, ‘We recognize that : 
where a.glass producer quotes a — 
! any, as to additional.costs necessary 
to meet pollution control standards, ~ 
_-under such applicable : federal , State, 
and local laws as may apply, i isrel- 
evant to determine whether. produc- 
tion may be reasonably foreseen as 


price. for sand, and incurs:the trans- 
portation costs, the. producer, In. all 


likelihood, Teflects: this cost i the 
‘price per. ton he jis willing to pay 
a particular supplier for silica sand. 
“However, we cannot determinefrom 
the present,.record. whether.. glass | 
producers: would. quote the same_ 


‘terms to contestee. as they. appar- 
ently have. quoted. to pr eesune sand 
‘Suppliers. - . 
Jt may - that, beouties cf geo- 
-graphic: Coad ione or the mode’ of 
transportation, glass producers will 


_-offer better terms to contestee than © 
: ‘they: apparently have made to exist- — 


BS ing suppliers: On the other hand, 


‘because of: geographic conditions or. 


- the mode of transportation, glass 


| producers may not want to incur’ 


_ the expense of transportation, and 
- therefore may offer contestee a price 


 -for. its sand which does ‘not reflect 
transportation as a cost. In the lat- 


‘ter instance contestee would have to 


a _ produce evidence to establish its cost» 


of transporting sand from its claims 

to the glass’ producers. Whatever 
the situation. might be, evidence 
should be developed on transporta- 


~ tion costs so that an informed detér- 


- mination can be made with regard 


to this issue in n applying oo market- - 
= — test. 


6. ‘Since water | is : relatively peed 


in the.area of the. claims, its: avail- “a : 
ability, the contestee’ S right to use: at e. 
and the cost related.to such use are 


all items which must be considered _ 


on. remand. 


7. As flisenaced above, evidence, if < 


returning a profit to contestees.. 


. 8. In applying the legal stand- : xe 
: ais to the facts of the case, allfac-. 
tors must be considered as. of the ; 
7 time of the hearing and as of the 

time the land in issue was-officially 
, classified for. disposition under the 


Recreation and Public. Purposes: 


| Act, 43 U.S.C. §§ 869 et seg. (1970). 
9. In addition to determining 
ahetlist a. discovery has been made. 
and still exists on each of the claims, ae 
the date on which each discovery 
was made must be considered: The 
date is important for two reasons. _ 


_ First, the claims were located by = 


Steve Kosanke and others.in 1963 
and 1964 as association placer claims © - 
of 40 acres each. Three of the claims 
remaining at issue, Earache No. TUL - | : 
Earache No. V na Pete, still con- 
tain 40 acres. Although the exact 
date of transfer does not appear is < 
the record, Kosanke’s patent appli- | 

cation, filed July 30, 1964, states 
that is claim had beat conveyed. to 

| Kosanke Sand. and Gravel Com- | 
pany. Unless: a discovery i is | made.” : 


prior to the transfer of an associa-: 
. tion placer claim to a single claim-_ 


7. ant, the ‘transferee. is only entitled 


“os to! perfect each claim as to 20 acres. 
<o United States V. - Harenberg, ° 9 
ae IBLA U4, 86 (1973) ; United States 
 y, Lease, 6 IBLA 11, 27; 78 LD. 379, 
886, n.5. (1972). Therefore, ee 
there was a discovery on each of 
-. these three claims prior to the date _ 
a Or. the transfer to contestee, each 

| claim can be valid for 20 acres 5 at 


: most. | 
| ~The dae of discovery i is. ey cru- 


eal for another reason. On Septem-_ 


ber 30, 1970, the California. State 
| Director, BLM, classified the lands 
covered by these mining claims for 


lease ‘or sale for recreational use 
_ under the Recreation and Public 


_’ Purposes Act, 43 U.S.C. §§ 869 et 

seg. (1970). The classification with- 
_ drew the land it covered from dis- 
- position under the public land laws, 
including the mining laws, ‘but did 

“not adversely affect valid existing 
. rights. Buch v. U orton, 449 F.2d 600 
(9th Cir. 1971). Therefore, all the 


as Tequirements essential to a valid 


mining location must have been 
be ei by that date at the latest. 


. The classification was made pur- 
~~ suant to. an application filed on Oc- _ 


‘tober 24, 1964, by the East Bay 


- Regional Park: District. East Bay 
~ Regional Park contends that equity | 


and the doctrine of de facto with- 


drawal require a relation back of. 
the classification decision to the date _ 
. of its application, While the De- 
ce 3 partment has held that in some cir- 


cumstances. the. classification or 


. es disposition of public land re- 


"DECISIONS. OF THE DEPARTMENT. ‘OF THE. INTERIOR 
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: Jates back to the date of filing of the 
application leading to such action, — 


Frank Melluezo, 72.1-D. 21 (1965) ; - 


Harry E. Nichols, 68 LD. 39 (1960), eo 


it has not ruled upon’ whether’ an 


application. under the ‘Recréation 
and Public Purposes. Act falls. 


within this principle. See R. CO. 


~ Buch, '75 LD. 140, 144 (1968), afd, 


Buch v. M orton, supra. 16 Since the 
issue may not arise in this case, de- 


pending on resolution of other face = 
‘tual questions, we do: not decide it 


now. However, to resolve all ‘possi- 
bly pertinent matters, we request 
the Judge to consider in his findings 
whether a ee existed. ¢ as of 
October 24, 1964. oP 

At the he the cinties: may — 
develop such other evidence as is 
Perens, ee 

This case has cncaerad consid- | 
erable public and legislative com- 


ment within the San Francisco and 
Sacramento areas.: Nevertheless, we 


are confident that each Administra- 


tive Law Judge situated in Sacra- 
mento. would conduct: the hearing 
‘with judicial detachment.and fair- 
~ ness. We. are: concerned, however, 


not only with the substance of jus- 


tice, but ialso with its appearance, 
Consequently, to remove any basis 


for doubt as to the. impartiality of 


further proceedings, we direct. that 
a Judge be assigned from the Salt 
Lake City Office, Hearings Division, 
Office of Hearings: and pe to 
hear this case. 


16 Vora aiasecdion of the resolution of a con- 
flict: between an oil and gas lessee and a min- 


eral locator, see Unton Oil Company. of Cali- 


fornia, 65 I.D. 245: (1958), afd, ‘Union Oit 
Company af Califor nia Vv. Udall, 289 F, 24 790 
(D.C. 1961). 4. OR 


cot Beye. 


a ‘UNITED | 


STATES” V. KOSANKE. ‘SAND- CORPORATION 
(ON RECONSIDERATION ) aie 


| | ies 


» August 3, 973" 


=~ Therefore, pursuant to the au- 
thority delegated to the. Board of 
Land Appeals by the Secretary: of 


the Interior, 43, ‘CFR, 4.1, the deci- 

_sion..of :this. Board. dated Septem: 
ber 3, 1971, isset aside and. the case 
ds remanded for. further pearing and 


decision. 
“een Fuusrne, Chairman, | 
We coNCUR: 


J. AMES M. ie. Diese 


Ee Officio Member. : ot es cs 


: ‘Freperrox Pistia, M ember. 


Doveras i.  Hesnraues, M ember: 


a. pa ad CONCURRING 
PART, DISSENTING IN N 


IN 
PART. |. 


Tam in full ao bene with chGAs 


portions of the majority: opinion © 


which hold (1) that. the accomplish- 
~ ment of an environmental analysis 


and statement as contemplated by — 


section 102(C) of the National En- 


vironmental Policy Act. of 1969 is 


 not.a prerequisite to the issuance of 


-  @ patent toa valid mining claim lo- 
_ cated in compliance with the Act. 
of May 10, 1872, as amended, and 
(2) that. the law does not provide 
that claims so located may be found. 

_ to be invalid by weighing the pro- 
“spective value of their anticipated 


mineral yield against the present or 


| . prospective value of the land for 


other purposes. — 7 
_ However, I io not agree with the 
- Inajority that the state of the record 


oe | THON Pane: 
(ous RING IN PART, DISSENTING - | 
_° IN PART . 


is SO. ‘deheient that it will’ not fe | : 
port the conclusion reached i in the - 
decision of September 3, ‘1971 (= 


IBLA. 189). Accordingly, I adnere ee : 
to that. decision. hf he 


| Epwano Me Sromnive,2 uM amber. ie 


- I CONCUR: 


Aaath Pomomern Lewss, M ember an | 


CONCUR- | 


T agree that this < case rane’ be ‘re- | 


: manded . for a -further hearing to 
resolve. adequately the. question of ed 
~ the validity of the claim and en- : 


titlement to patent...» i. 
me disagree with Mr. ‘Frishberg’ Secs 
opinion with regard to the question, . 
relating to a comparison of mineral 
and other land values. I believe his 


opinion sweeps ‘unnecessarily. and 


too broadly in ruling on the mate- 
riality of comparative values. He — 


recognizes that evidence of nonmin- | 
eral values may be admitted for the — 
purpose of evaluating the claimant’s a 
good faith and in assessing the «. 
weight. and credibility of his testi-' 


mony. With this I agree. However, : 


I disagree with the attempt to ré- - 
solve the broader question as to the . 
‘application of the — comparative : 
value test on the validity of mining. 
claims in other respects. There are: 
conflicting - precedents and view- ~ 
points in applying such a. balanein ie 7 
test. A ruling’ of such importance i is. 
best made after all of the facts are. — 


ge. We CONCUR: 


- re owt It may be that ae case: nil 2 


be: resolved on further hearing 


without _ the necessity of ‘deciding 
~. this question. Therefore, a ruling © 
.. how is premature. Evidence on com- 


a parative values may be admitted, in 
- any event, plthongh. cast in a dit. 


ferent complexion. — 


Accordingly, | I would: doe a 


fina] ruling.on the scope of the: ap- 
_ plicability of comparative values in 
evaluating’ the validity of a mining 
claim, and the mineral character of. 


the land embraced thereby, until 


resolution of ‘the question - js. re- 
quired after the complete factual : 
record has been made. ‘This obviates 


any reason for discussing the: prin- 


ciples involved and my viewpoints é 


-on this question at this time. 


Joan B. Txrontrson, uM ember. 
Martin Rrrvo, Mt ember. | 
Jésmeu W. Goss, Member. oe 
UNIFORM RELOCATION ASSIST- 
ANCE APPEAL OF MALDRUS 
| _ AND GERALDINE EASLEY 
1 OHA 18 


? oa from. a determination dated 
October | 10, 1972, 
Director of the Southwest Region of 


_ the Bureau of Reclamation, concurred 
in by the Commissioner of the Bureau 
of Reclamation, disallowing, in part,.a 


¢laim for relocation assistance benefits 


in connection with the acquisition 


by the United States. of Tract ‘No. 


- _ DECISIONS: OF THE: DEPARTMENT OF: THE: INTERIOR . 


| Generally 


"Decided August 3, 1978 . 


by the Regional 


1 35-417, “Mountain “Park | Project, s | 
: Oklahoma, | a 8 


* Asirmed. 


Uniform: Relocation ‘Asbistaice ‘and ee 
- Real Property Acquisition: Policies. Act 

of 1970: Uniform Relocation Assist- 
 anee: Moving. and. Related ‘Expenses: 


Payment for Moving» | Expenses: 


A claimed loss in appeainall: value of a 
| dwelling property which serves, as. the 


headquarters for a farm operation, and 
the expense incurred in ‘obtaining the 


- appraisal, being unrelated to’ the. trans-. 


action in which the United States. ac- 
quired one. ‘of. two: disconnected tracts 
comprising the farm operation, ‘one of 


which. was. ‘situated. approximately. S 


miles north. of the dwelling site property 


and the other approximately 534 Iniles 


southwest of. it, are properly disallowed 


as not. compensable. — 


: Uniform Relocation Asgistanise and 
Real Property Acquisition Policies Act 
of 1970: Uniform Relocation. Assist- 
ance: Moving and Related Expenses: - 
ae Payments in Lieu of. Moving. and Re- - 


lated Expenses: Fixed Payment: Par- 


tial Taking of Farm Operation 


A claim for a: fixed payment in lieu of 


actual: moving and ‘related’ expenses is | 
-properly disallowed in the case of-a par- 
tial acquisition of.a farm operation where _ 
the farm met the definition of a farm 
operation prior to the acquisition and 
‘the property remaining after the acquisi- 
| tion. also meets that definition. 


APPEARANCES: Maldras and. Ger- : 


aldine Easley, pro se; Alvertus Y:z 
Rasco, Jr., Esg., Office of the Field — 


Solicitor, U.S. Department of the Inte- 


rior, Amarillo, —— for ‘the Bureau 
of: ee ae | 
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UNIFORM: RELOCATION: ASSISTAN CE APPEAL: OF. 
| MALDRUS AND GERALDINE: EASLEY | a atte 


August 3, 1973 


“OPINION BY MS: ‘PATTON 


OFFICE OF HEARING AND | 
ae, APPEALS. es 


-“Maldias . and Gelane: fiadley 
: have. appealed from..a determina- 
_ tion dated October 10, 1972, by.the — 
~ Regional Director, Southwest Re- . 
gion of the Bureau. of Reclamation,: 

concurred in on November. 14,.1972, . 


by the Commissioner .of the Bureau 


of . Reclamation,: disallowing, : in 


part, their claim, as displaced ‘per- 


sons, for relocation assistance bene- 
fits under: section: 202-6f .the: Uni-: 
form: Relocation’. Assistance: and - 
Real Property Acquisition: Policies 


Act. of 1970, 84 Stat::1895, 42 U.S.C. 
§'4622.-(1970), in connection with 


the acquisition by the United ‘States: 
on January 5, 1972; of an-80-acre: 
_ portion. of ‘their farm operation, 
namely, the Ni,ANE, ‘see. 35, 'T. 4. 
N., R.17° W.,-1I.M.,:Kiowa County,: 


Oklahoma, ‘as Tract 1-35-417 of the 


Mountain Park Project: Disallowed : 


were the following items: 
(1) ‘Reimbursement | 
claimed under‘subsection 202 (a) (1) 


of the Act as moving expenses, and 


| representing the cost of an appraisal 


procured by the Easleys in January 
_ 1972, on their dwelling property in- 
| Snyder, ‘Oklahoma, the headquar-_ 


| ters for their farm operation. 
“ (2). “Reimbursement of $3,000, 


| claimed under subsection 202 (a). (2) | 

of the Act as loss of tangible per- 
sonal pr operty as a result of dis- 
| continuing a, portion. of the farm op- 


eration. This item refers to a: loss 


in appraised value of. the: Easley, ; 


ees $50, i 


dwelling eased in “9 den cad a a 
represents the difference’ between are 
~ $16,500: appraised ° valuation of that 
. property 3 in 1963, ‘when. it was. ‘pur- te 
- chased by the Easleys, anda $13, 500 
valuation of the-same- property in 
1972, when the United’ ‘States ac- 
quired the 80-acre - aes of land i 


in ‘the farm operation. © ; 
(8) Payment of the sum of $2, 500, - 

claimed under subsection 202 (¢) of | 

the Act, as a fixed’ payment. in lieu, 


of itéms: (ly and (2). above and in ©. - 


lieu also‘ of a “payment allowed by | 
the Bureau’ ‘under subsecti on 202 
(a) (3) of the Act’ for expenses of 


$390.33. incurred ‘by the Easleys in 


sear ching for a, ‘replacement farm g 
operation. _ 


The Bureau found that the acquti-. fe 
sition of the 80-acre ownership of: 
the Easleys in. Kiowa County, situ-. 
ated approximately 8. miles north : 
of the town of Snyder, did not he-.. 


cessitate a. move from the Easley a 


dwelling site in Snyder and that it, | 


did. not. render the remaining 160° 7 
acres in the farm operation, namely; 


EYNW14, WIANEIA, sec. 29,T. 2 | 


N., R. 17 W., situated in: Tillman. : 


County, approximately. Be. miles: oad 
southwest of Snyder, an uneconomic — 

unit.. Thus, it. held: that items (A): 
and (2): above did. not. quality for: = 
payment because. they: were unre-- 
lated to the transaction in which the: Be 7 

-United States acquired the 80-acre 
tract, and, further, that the Easleys. 
were not eligible for the payment 
sought i In item (3). because there was. che 
a Partial ¢ taking. only of the ‘farm: a 


oe open ien ina an economic farm: 


ne unit remained. . : 
OAS hearing on ae epee was 5 held: 
— | on April 12,.1978, at Altus, Okla- 
os homa, before Administrative Law 


: J udge John F, Curran. 


—.. The record. discloses that. prior ips 
ie ihe’ acquisition of: the 80 acres. by 
i the Government, 202, 5 acres of the 
_ 240-acre farm operation were used 
for agricultural purposes, 76 acres 
-. of the 80-acre tract, or. approxi- 
_ mately 87 percent of. the total till- 
able acreage, being so used. Cotton, 
- wheat and other grains were the 
- usual agricultural products of the 
ae farming operation. In addition, the 
operation supported. the raising of 
an average of 50 cattle. The: cattle 
were grazed on each of the tracts. 
_ Farm machinery and other equip- 
_ ment used in the operation were 


maintained at the Easley dwelling 


. site property in Snyder and moved — 


~~ to'the components of the farming 


a operation as required, on the aver- 
age a dozen times a year. There was 
- no house, barn or other such im- 
_. provement on the 80-acre tract; 
there was’ constructed on the tract; i 
a however, a cattle corral and a dirt 3 
.. watering tank. In transactions with 
: the Agricultural Stabilization and 
- Conservation Service of ‘the US. 
hes Department of Agriculture, the 240 
_. acres were shown on work sheets 


_ and. payments as one farm in Till- 
A man County, wherein the major 


oa portion of the land in the farming 
Operation was situated. Copies of 


; Federal i income tax returns of the 


_ Easleys for the years 1970-1971, 
_. submitted by them for the eee 
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oy ; | 


oe that the 80-2 -Acre tract - was. op- | 


erated at a net loss for both years. 


With. respect to moving: ‘and re- 
lated expenses, - subsection 202(a) 


(1) of the Act provides, pertinently, 7 
for reimbursement to a displaced 


person. for “actual reasonable ex- 


_ penses: in. moving: himself, :his fam- 


ily, business, farm operation, or 


other personal property,” and sub- 


section .202(a) (2). —provides that — 
such person may be reimbursed for. 
“actual direct losses of tangible per- 


sonal property as a result of moving — | 


or discontinuing a business or farm: 


- operation, but not to exceed an 
-amount equal to the reasonable ex- 


penses: that': would have :been ‘re-_ 


quired to relocate such property.” 


(Italics supplied.) In lieu of such — 


payments and of “actual reasonable 


expenses.in searching for a replace-- 


| ment business or farm,” authorized. 
by. subsection 202(a) (3), the Act. 


provides: in subsection 202(c) for 
“a fixed, payment in an amount equal 2 


to the average annual net earnings *. 


of:the business or farm operation, 


-except that such payment shall be 
- pot less: than: $2, 500. nor more: than. 
* $10, 000.” | 


It is clear that ths appellants’ , | . 
claims: (1) -and (2) do not fall — 


2 “Average “nnn fee: iene ce used 


in subsection 202(c) of. the Act means one-' 


half of any net earnings of the farm opera- 
tion, before Federal, State, and. local income. 


taxes, during the two taxable years imme- 


diately preceding the taxable year in which | 
such farm: operation moves from the real. 
property acquired, or during © such other 
period as the. displacing agency determines. 
to be more equitable for establishing such . 
earnings, and includes any compensation. 
paid by the farm operation to the owner, 
his ‘Spouse, or his dependents during = such 


- period. 


eco o 
20h 


| Baye) 
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| wwilisck perburse nents is authorised 
under subsections 202(a)(1) and 

202 (a) (2) of the Act. The argu- 
ment that there will now be less 
farm income from which to retire 
the-indebtedness on the Easley resi- 
dence"in Snyder, Oklahoma, is un-— 


availing. The Bureau properly held 
that these claims ‘are unrelated to 
the acquisition of the 80-acre tract 
by the Government and are not 


compensable. Further, no other evi- 
cence has been presented, to show, 
any actual moving expenses in-". 
curred by the Easleys in-connection - 
. with the acquisition of the 80- “acre 
- tract-by the Government or any ac- 
tual direct losses of tangible per- 
sonal property as a result of moving _ 
or discontinuing their farm opera- 
tion, which are ‘allowable under the: | 


the’ farm operation was not. ie 

cated or discontinued ; it was merely - 
diminshed in size to ‘the, extent of 
one of the two disconnected tracts 
of which it had been comprised. The 
periodic movement of cattle and - 
equipment from. the acquired por- 
tion of the farm operation appears. 


to have been accomplished in the 
regular course of operation of the 
two disconnected tracts ‘as a single 
farm operation. It thus ‘appears 
that no reimbursable expenses ‘or 
losses of the nature contemplated by 
subsections 202(a)(1) and 202(a) 
(2) of the Act were incurred as a 
result of the acquisition of the 80- 
acre tract by the Government. — 


oe Circular No. 4-108. 


” Concérnine the olen for. Be fixed oe. 


payment, under subsection:-202(c) of - 


the Act in lieu of any authorized | - 


moving and related expenses under. 
subsection 202(a), the Interim Reg- 
ulations of the Department, issued 
April 16, 1971 (36 E.R. 7265-7273) , 
which were in effect at the time of. 


the submission of the appellants’ aA 


claim, and which were promulgated 
in accordance with interim’ guide- 
lines of the Office of Management, 
and Budget, issued February 27, . 


197 1, provided, in paragraph. 9D, Ve 
that ches an entire farm operation 
is not acquired, the fixed payment 
shall be made only if the farm met _ 
the definition of a farm ‘operation . ee 

prior. to the acquisition and the real 
property remaining after the acqui- 
sition isno longeran economic unit? =~ 
The: Interim Regulations incorpo- eo 
rated, within: ‘paragraph | 3M, the. 3. 
: definition of “farm operation” sup- | 
plied i in'§ 101(8) of the-Act,namely, ~~ 
| “any activity conducted | solely. or ce 


2-The same provision in: the final eepale > 
tions of the Department within 41 CFR. Part... 
114-50 (38 F.R. 3965-3980, ‘February -9,.1973, 
as amended in: 38 F.R. 7116, Mareh 16, 1978), 
is contained. in § 114-50.702-1 which reads as. 
follows : 


part of his farm operation, the fixed payment: 
provided in § 114-50. 702 shall be: made only. 
if the displacing. agency. determines that the — 
farm met the definition of a farm operation : 
prior to the acquisition and that the property : 
remaining after the acquisition does not.” 


The changed language in: the final: regula- cee 
tions affords a clarification of the applicable: / 


rule where there is a partial taking of a farm 


operation and follows substantially the lan- _ i 
guage of the Office of Management. and... 


Budget guidelines for development- of uni- 
form regulations and procedures. for imple- 
menting the Act, 


“Farms—Partial taking. Where a | 
displaced person is displaced from only a: ° 


issued May 1, 1972, in ee 


. 558. = 


ee ‘primazily for the reduction of 6 one 
or more agricultural products .or 
| -commodities,. including timber, for 
gale. or “home ‘use, and. customarily 
a producing’ such products or com- 
- modities in sufficient quantity to be _ 
capable of conteilpating qnaterially - 
(42 
a 114-50. 1101-1. 
a Applying | ee criteria. - estab. ve 
eee hod by the law and the Tegula- 
tions to the facts of record in the 
~ instant. case, it is evident. that. the 
_ Bureau correctly concluded that the 
_. Easleys are. not eligible for, a fixed 
| payment i in the sum of $9, 500 i in liew 
“of the expenses which were allowed: 
_ for.: ‘searching for a. replacement 
farm inasmuch as, ‘only. a, portion of 
the total. farm. “operation. .was. 
aequired and the real, property re- 
maining after the acquisition consti- 
~ tutes an. economic farm ‘unit. The 
> two disconnected. tracts were util-. ~ 
ized as a. single farm operation of | 
Ps 240 acres and the real property re- 
maining after the acquisition by the 
| Government of the 80-acre tract. is 


 Supporte: oat 


ote 


2 USC. § 4601.) _ 


shown by. the record: to be an eco- 


nomic unit.for the principal portion. 
-of* the: farming operations con- 


cerned. Tt is comprised of 160 acres, 


of which 126.5 acres are tillable 
~ lands representing 63 percent of the 

_ agricultural acreage in the original 
farm operation. Such remaining 


real property clearly. meets the defi- 


nition of a farm operation contained 


e in the Act. 


2, In view of. the foregoing, the 
a determination of the Regional Di- 
rector of the Southwest Region of | 
the: ‘Bureau of Reclamation, con- 
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. BREZINA CONSTRUCTION C0, 
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ne in n by. ‘the Gon See of no 


the Bureau of Reclamation, which 


disallowed those items of the Easley 


claim which’are the subject of this 


appeal, is affirmed. - 


‘This decision constitutes ‘the’ ‘final Pisa 


administrative determination ofthe — 
Department i in this matter. A CFR - 


ee ‘Pann, oo 


: Special Assistant to eg Une: ie 


a | 


TBOA-7571-69. ee a | 
~ Decided August 1 0, 1978 "8 | 


Contract No. 14-20-A00-6746, ‘Project : 
No. 5-2(1), Little White River Road, — 
Rosebud Boseryation, Rosebud, South . 
Dakota. | . 


Bureau of Indian Affairs, 


"Determination of Compensation. 


Contracts: ‘Disputes - and: Remedies: - 
Damages: Actual Damages | 


Where the Government. is obligated ‘to 


compensate the contractor for restora- 


tion of damaged work’ ‘under a contract 
for road construction and actual costs are 
in evidence, the contractor's entitlement 
to. compensation. is -based...on hecorded: 


actual costs. - 


Contracts: ‘Disputes and — ‘Remedies? 


‘Burden of Proof—Contracts: Disputes 


and Remedies: Substantial Evidence— 
Contracts: Disputes and Remedies? 7 
Damages: Measurement - | 


Expert: ‘testimony - giving estimates of | 


what would be the.cost for.a reasonable. . 


contractor. to restore damage to a road. 
Bupiect and to finish the roadway is ‘not. = 


Pe BOSN of eas 


. t 


Sere Soliore the: ‘testimony. is ae 
‘and ‘ambiguous respecting the: applicable 

_ time period, whether’all elements of costs 
and profit are included, and whether the » 
task: peing: estimated ‘was comprehended . 


_.by the expert. :’ 


Contraets: Goastrintion and. Operation: : 
General Rules. of Construction—Con- 
tracts: Disputes ‘and Remedies: Dam- 
ages: Generally—Contracts: : Disputes 
and. Remedies: Equitable Adjustments 


"Where the ‘Government is obligated to 


“compensate” the contractor for: restor- 
ing: damaged work under. a contract: pro- - 
vision’ entitled . *Contractor’ s Responsi- 


bility:. for Work,’ 9 the. word. “compensate” 


is. considered. to,. have a different and. 


‘more limited meaning than the words 
“equitable adjustment” | used in’ other 
provisions of the contract. OPUS © 63 


: APPEARANCES: ‘Tsaac ‘Groner, ‘Her- 
bert Adelman, Attorney at Law, Cole & 
Groner, Washington, D. C., for the ap- 


pellant,. Edward L. ‘Meredith, Depart- 
ment Counsel, ‘Billings, Montana, = 


| the Government. 
OPINION BY UR. LYNOH 


of W TERI OR BOARD OF 
ac ON. yee i APPEALS © 


This’ case 1S befoite the Board. on 


the sole issue: ‘of the amount of com- 
‘pensation due appellant for work 


required to restore rain damage to 


the Little White River Road | proj- 
ect. In an earlier decision,” we 


found that rain damage to the per- 


STBCA-759-1-69, Novembé? 20; 1970; 10-2 
‘BCA - 8574, The decision ‘also found ‘the - 


amount of entitlement using the jury ‘Ver- 
dict approach. On appeal to the: United States 
Court of Claims - (No. 487-71), proceedings 
were suspended” upon joint motion’ of* the 


parties by Order dated October’ 25, 1972° to 


- permit a rehearing on: the issue of ‘quantum 
before’ the Board: ‘ i 


f 
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‘of the work. 


only’ ‘to’ appeal: as: 


tially. ‘complowed: project occurring — oe 
on June.1f and September. 17, 1967,. 
_ resulted from. ‘ 
tion of the elements. i According to 


‘extraordinary — ace 


the contract provision. entitled: 
Contractor’ S Responsibility - fo i 


‘Work, 2 the Government had the 
obligation. to compensate | the. con- 
tractor for the restoration of dam- 
aged . work tesulting from such 
| cause. a 


g “Article 7 11-—Contraetor’ g ‘Responstbility ae 


for Work. ; 
or tt Contractor’s Responsibility for Work, oy 


‘Until’ ‘the’ final acceptance’ of the work by: . 
the ‘Contracting’ Officer,’ a 
writing, as provided in article 5.6, the. con 


tractor shall be responsible: for. the’ ‘work’ as © 


‘provided: in Clause’ 12) General’ Provisions, . -. 
‘Standard Form 23A, and~ shall: take: every 

precaution: against: injury or damage to. any ° 
‘part thereof’ by ‘the’ action: of: ‘the: elements, eee 
or from ‘any’ other | ‘cause; whether arising 


from ‘the execution or from the nonexecution 
‘The- contractor, ‘at: hig own: 


expense, shall rebuild, repair, -réstore; and. 


-Inake good all ‘damages to any’ “portion™ of 4 
‘the work, except’ those damages due. to un- ~~ 
foreseeable causes’ beyond: the. control. of: and. - 
‘without the ‘fault’ or: negligence: ‘of the -eon- | 
tractor, including, but not restricted ‘ to: acts. 
- of God, or the public enemy, acts’ of the» 
7 Government, in either its sovereign or -con- 


tractual capacity, extraordinary: ‘action: of 


- the. elements, ‘unavoidable ° slides, and ordi-— ee 
nary wear and tear on any section of the 
road opened to traffic by order of: ‘the con-_ . 


‘will: raimediately notify: the eénitdeting. offi~ 7 
‘The: con-. 


cer, in writing, - of: such damages. 
tracting: officer’ shall: ascertain the: facts and - 
compensate the contractor for the restoration 
of the damaged’ work when in: his‘ judgment - 


the findings of fact justify such payment; and ~~ 
‘his’ findings ‘of fact thereon shall be-final and — 


conclusive on the: parties thereto, subject 
provided in Clause 6, 
‘Disputes,’ General Provisions;": S.F.. 234. 


“In: Gage’ of suspension of Sone for ‘any. . 


cause’ whatever, the* contractor shall’ be re- 


sponsible for all work in place, all materials 


delivered’ to: the ‘site; -and shall properly gtore 


them, if necessary; ‘and''shall! provide suitable 


“drainage ° ‘of the: roadway ‘and érect.. nécessary 
temporary structures at‘his: expense. He. ‘shall 
_. properly’ and. continuously maintain ‘all living 
material in newly established ‘plantings, seed- = 
‘ling,’ and’ ‘soddings- furnished: undert ‘this: con: seal 


as evidenced’ are) 3 


ae 560. | "DECISIONS 


re A Tehesring’ Thnited re the iene 
ok: quantum was held March 7-8, 


1973. At the hearing a stipulation 
“dated March 7, 1973, was accepted 
in evidence. The "stipulation In- 
“cluded the parties’ agreement that 

_ the Board should limit its consider- 

ation of the prior record to certain 


_ ‘specified documents and additions 
to the record in the present pro-. 
ceedings. g Accepting the restrictions 


agreed to by the parties, the Board 


has, limited. consideration. of the. 





tract, and shall. take adequate ‘engaHone to 


establish and protect against injury new tree 


growth and other 


fey growth.” | 


important vegetative 
8 Stipulation, par. 41: 


494 In-determining the damages issue, the 


a Board. Should - uot consider the . previous 


> ~~ Record. in this. case, its previous decision, or. . 
any other. materials not introduced during 
-the. present proceedings, other than (1) the - 


“Findings of Fact and. Decision of the Con- 


-.-traeting Officer dated December 20, 1968 and 
- the’ documents therein contained, and. (ii) 


each of the documents listed. below, admitted 
‘by stipulation in the - prior. proceeding and 


_ presently in the possession of this Board, 
9 -" which are: identified. below with the mumber- - 
-o. jng and lettering system used in. the previous 

a 5 Jogo) as well as the titles therein used : 


_A, Specifications. 

B. Plans. 

J. Certified Payrolls, 1 through 63. 
-1, June 24, 1966, Contract. 


... 2 July 29,1966, Contractor’s Plan of Con- 
gtruction.and List of Bquipment. . 


8, August 1, 1966, Notice to Proceed and 
. Acknowledgement of Receipt. 
_ 4,-August 20, 1966, Progress Estimates, 1 


- through 12. 

- .§. March-10, 1967, Revised Plan of Con- 
struction. 

6. August 10, 1967, Revised . Plan of Con- 


struction. - 
. FT June: 24, 1987, Contractor's letter. ad- 


vising of rain damage. ~ ; 
8. July 10, 1967, Contracting Officer's. letter 
_ acknowledging Contractor’s letter of June 21, 


1967; 

9. J uly. 10, 1967, Contactors etter per- 
fining to the rain damage, . 

10. September 29, 1967, Contractor's. letter 
. pertaining to rain damage. — . 
11.. September. 29,1967, Contractor's letter 
~ pertaining torain damage. ~ 
12: October 153,. 1067; ‘Contracting. Officer! 8 


‘OF THE: DEPARTMENT or THE SINTHRIOR 


: stipulation. aioe 


“180 LD. " 
ecard according to the terms of the 
| “Facts 


; “Appellant. | was awarded. + ; fon 


tract dated June 94, 1966, for grad- 


ing and other work on 7.084 miles of 


the Little White River Road. The 


estimated . contract.. consideration 
was $245,123.76, based on. various 


- unit prices for estimated: quantities. 


The contract required the grading, 


watering and compacting of the 


planned new road, which was to be 


‘paved subsequently by the Govern-_ 
ment. Performance commenced on 
— or about August 1966, and was com- 
pleted on or about: J BDU BED: 2B, 
1968. | 


Appellant Souehh compensation 


in the amount of $90,716.82 from — 
the Contracting Officer for réstor- 
ing. damage caused by two severe 
. rains occurring on June 11, 1967, 
and September’ 17, 1967.4 By his cea 


cision dated December 20, 1968, the _ 


Contracting Officer found appellant 
to be entitled to $2,719.20 for re-_ 


storing work damaged by the June 
rain, and denied any compensation 


In connection with the September 


rain, The appeal of that decision to 
the Board resulted in a finding, fol- 


lowing a hearing, that both the June 


and ‘September rains were extraor- 





letter acknowledging Contractor’s: Teren of 


‘September 258, 1967, 


13, January 25, 1968, Contractor’s letter 
submitting claim. 
36, AGC -  Hiquipraent Ownership. Expense 


| (6th ed.). 


Previous documents and testimony may, 
however, be used for the purposes of impeach- 


- ment, but if so used should only be considered - 
.by the Board for such Umited purposes.” 


Findings of Fact and Decision by the Con- 
tracting Officer, dated December 20, 1968, p. 1. 


atinaty actions: ‘of a elements en: 


- titling appellant, to compensation i in 
the amount of $25, 000. . 7 
As presented at the hearing of 


a March 7-8, 1978, appellant claim 
was fora ‘total amount of $92, 678 as 


- compensation’ for the rain damage 


restoration work, 5 In its brief, ap- 


| pellant. claims" a. total of $110, 239 


based upon computations using esti-. 
mates provided by appellarit’s ex- 


‘pert witness at the hearing. 


_Appellant’s two. witnesses at. the. 
Robert’ W.. 
Brezina, president of the Brezina 
Construction Company for the past 
27 years (Tr. 19), and Mr. Kenneth | 
Harris, an experienced grading con- — 
struction contractor who testified as 


- hearing - were Mr. 


; an expert witness. In addition, two 
documents offered by appellant 


were added to the record made at 
the first hearing. The first is a book | 
containing : 29 photographs, and the 


second is an 11-page. document set- 
ting forth | appellant's claim for 
~— -$99,678.8 


Mr. Brezina testified that he ta 
personally visited the project site. 


approximately 10 times and also 


had flown over the project. at. low 


altitudes to observe operations 
- about 10 times (Tr. 20). Addition- 


_ ally, he kept informed about the 
project through telephonic and per- | 
sonal reports from the job superin-- 
_- tendent and. other employees, pay-. 


8 Appeliant’s Wxhibit No. 2-2 entitled : “Cost | 


of rain restoration work derived from payroll 
records.” All exhibits added to the record in 

the present: proceedings have the prefix:number 
ie ee ‘differentiate ‘sueh:: ‘documents. ‘from 
. earlier record documents. teed 


- 6 Appellant’s - Exbibits | Nos. | 241: and 1 2-2, 


. Beebecervorn 
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son 


roll ‘reports; and project estimates. — 
He recalled that there were about — 
99 steep k back slopes averaging ‘about 

40 feet in height on the seven miles aoe 
of the project: (Tr. 22), a. 
- Regarding the June 11, 1967 rain, - a 
Mr. Brezina. characterized itasa@ | 
100-year rain, ‘the volume of water ies 
falling in a given time period being — - 
an amount anticipated by. the = 
Weather Bureau only once every = 
100 years: (Tr. 29, 67). He stated ~ - 


that prior to June 11, the work had . 


progressed to the point 4 that 5 to. 51, : | : 
“miles had been rough graded (Tr: <- 
22-23) ; 21% miles had been finished 


(Te. 93); and, 3% miles of back : 


slopes had been completed (Tr. (00 eae 
He directed that pictures be taken 
of the damage to the road,.and this oe 
was done within: a couple of weeks: > 
(Tr. 24). He also visited the project ge 
site to assess personally the damage - 
caused by the rain (Tr. 30). The 
rain had eroded the back. slopes, sage 
washed out some grade, filled cul- 
verts, ruined cattle passes, etc. (tee. 
94). He testified that work could not. 
be resumed immediately after the 
rain (Tr. 29), and this resulted in Be 
22 ¥2 hour shift delay (Tr. 48). oo 
The Séptember rain was chara” - 
terized. by. Mr. Brezina as a 50- 
year rain, which was even more _ 
damaging, because more of the road 
had been opened up by that time ~_ 
(Tr. 29). He ‘stated that. by Sep- 
tember: ke 1967, all the rough grad- + 
ing had béeii ‘completed and 314 
miles of road finished (Tr. 29). TIn- | 
asmuch as the finishing of the back __ 
slopes followed the rough grading, ny 
all or most: of the back slopes were ae 


“x ‘done, according | to Mr, Beas (Tr, 
ae BO): Additionally, he- estimated. that 
~~ “restoration of the June rain dam- _ 
~~ age had progressed. Op miles. on: the 
back slopes and, 314 miles on the 


roadbed: (Tr. 7 (2). He described: the 
damage done to various parts. of the 


: ie road and back slopes by both rains 
Rt 


reference to. - pictures - taken 
shortly: after each. rain (Tr. 26-28, 


ya 30-35). He stated that machines Te- 
pairing the eroded slopes were less 
efficient. than when cutting of. the 
-- uneroded. slopes. initially (Tr. 33). 
‘The machines. could not: go directly 


- up the steep slopes, but had to follow 


- @ more distant and difficult route. to 
“come up behind ‘and on. ep and . 
- then. work down.’ 2 (Er. B84.) 
ae In testimony concerning the are | 
eee presented i in Exhibit 2-2 and the ex- 
tent of. restoration: required, Mr. 
-Brezina stated that the finish and 
_ restoration: work were segregated 


- from normal contract work “by 


— keeping’ track of the finish equip- 
ment and. the extent.to which it was 


used on the.contract.” (Tr. 36;) Dif- 


ferent. machines were used for the 
finish work and restoration than for 
.. other contract work (Tr. 37). Fin- 


, ishing is admittedly a part of the 


- - normal contract: work. It is: appel- 


—lant?’s position. that. although no 


segregation of costs.exists for these 


machines whether engaged in finish- 


— ing” or restoration. work; identifica-. 
tion of restoration costs is possible 


- by deducting: the normal finishing 


i” = cost per mile from the:total:cost:for. 
these. machines: - during the ‘restora: ” | 
tion period... : 


+ Mp. Brezina testified that most tot 


"DECISIONS. OF ce | DEPARTMENT or busty INTERIOR Es 


| ship costs, .a 


thet restoration. gore ee movy- 
ing dirt from. the. ‘bottom. of the. 


slopes to the top. and then dragging 


| filling: and shaping of the contours — 
(Tr. 939-233). He said that vir- ~ 


tually. all of the back slopes. had. to. 


be redone. including. those shown. i in 
‘pictures. 98 and 29 of. Appellant’s : 


Exhibit 2-1 (Tr. 289) ; which slopes 
the agency “road engineer, Haut 


claimed were not réquired to be re- 


done (Tr. 146). In computing. the 


amount of operating costs included - 
. in the claim, Mr. Brezina stated that 


the availability factor used included — | 


down. time shown in the - Govern- 


ment logs (Tr. 45). Regarding, the 


computation. of equipment owner- | 
‘seven month working _ 


season | was_ used because Mr. 
Brezina. said: that was the, recog- 


_ nized working | season in -western 
South Dakota (Tr. 46). Percentages 
charged | to the restoration. period — 
were derived from the Associated 
General Contractors’ ownership exX- 
| oo manual. (AGC aaa (Tr, 


AT). ie 
Mr. crerd ee Gidea as an ex- 


pert for. appellant, confirmed. that 
he “always figured. seven months” 


as the number. of: working. months 
a. year in South Dakota: (Tr. 80). 
In: addition,-he testified. regarding | 


“the. cost. of. restoring the. rain. Cama 


ageas-follows:% ...... 


OQ) On the’ ‘basis of your experience in 
the business and your study’ and consid- | 
eration. of this “broject, and, seaming 


4. Appellant's Exhibit 36:° 


s:8&Thetestimate of the 31, 159: cubte yard of 

dirt that had ‘to. be-moved:-as' a“ result of the - 

- gain: damage was: confirmed: By “Mr. ane the 
agency road engineer (Tr. 204). Se oe 


| lows: saat oe = 
“Degree of finish: for grading of slopes 


aa wkd wo io “BREZINA CONSTRUCTION Oy ow 
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| that phere. were e 31, 159 cubic eyards of rain 

| damage, what: would be the costs incurred = 
: by reasonable ‘contractor? Sues 
AS Well; if ‘I hdd ‘to’ put. it pack up On! 


the slopes, why—is: that. what you mean? 


——.Q. Xes,,.to- restore: the-:back:, slopes. to. 
what. they. had ‘been, prior to the rain 
i daniiee, oe | 
8 Tt would, ‘bes very “costly. t think two 7 
OF: ina and a half dollars’ a: yard. 
2 6-Q.- Would it be. closer to two and a. half 
or. to. two?. | : 
: A Well, if you had oe pick it up aon - 
the. bottom and put. ap up. on. the Slope, _ 
why it would probably be closer to. two. 
anda half. aos 
QO. Two and: a_ half dollars: ‘per cubie 


yard? ee 
A. ‘Yes. - 


| - Q. ‘This estimate would ¢ cover = ouly the 7 
a costs of ‘restoring ‘the slopes, is that cor- 
; rect?’ Tt would not: include: the. cost of - 


restoring the roadbed, am oT correct? ~ 


_ AL Well, you asked—that. is’ ‘what: ce: 
“. would want to put it back up on 1 the ope: 
| "trom viewing those. pictures. 

Q. Would, that. restore. the. roadbed to oe 
‘the previous condition? _ ue oe 


ae No, I don’ t think So. 


| -Q: -In:-ether words, ‘the’ cost that: you” | 
"- . have testified to, two: to two-and a halt 
dollars a yard; is: ‘essentially. the, cost: of: 
“moving dirt, is. that correct? <3. 
io oA. ‘Two and a half dollars a yard? 7 


Q.. “A cubic yard, yes: 
A, Yes. ee ee 


Q. Would: there. ‘be additional costs in- 
curred by ‘a: reasonable contractor in: ‘Te 


storing the r oadbed ‘ i 


; A. I think SO, yes. a , soe | 
.Q. And what costs. ‘would. be incutied: | 
by a. reasonable contractor ‘in that re: 
“spect?” — eee 
a A. ‘Well, if you anist ¢ call it fiuisbing. as 
‘gales think: you. do:. now,,,that. soil takes. an 
| awful ‘lot of: finishing. 

Q. Let. me, if I may: interrupt you, ‘let?’ 
me direct your attetition to Specification — 


102: of. this: contract; : which reads | as. fol- 
I am quoting: | | 


- 52184278 —8 | 


| shall ie that rug obtainable, either oe oc 
from. blade grader or scraper operations - ~~ 
or hand-shovel operations, as the con- . 
tractor may elect. The nicety ‘of finish | | 
ordinarily, associated: with tinplate’ (sie). 
and. string. line ‘OF.; hand-raking ° methods Pmt 


will not be required except. in: the case of 
shoulders and gutters. e | 


Now bearing that in mind, in | addition a 
'_to-all of the ‘other factors, what is your. 
answer as-to the costs that would be ins 

eurred by,.a- reasonable contractor with soe 
| respect, to the roadbed?. ae = 


A. Well, finishing like that, ‘if hone” 4 


- body would ask me to finish it after; you 
 kiow, it was just 4 “matter of: assuming , woes 
_that-it was rough graded pretty elose, why... 
~ in that: Soil it is kind of hard to-.say, but. > 
_ pro ‘obably. between three or four. thousand - “39% 
dollars a mile. “(fr. T-79. - a 


After several questions divectad to 7 


Mr. Harris relating to the. reason- 

| ableness. of details of the claim; the eae : 
following question concluded his. di- eae 

rect testimony: | Et eat 


Q. In computing a bid: or eanenanle: | 
cost, what is the appropriate percentage ae 


for. overhead? ae 


a:< I don’t ‘really veers it that way. Hf era 
generally look at, a job:and bid it: ‘A = 
of ours.are bid by. the grade, on. the. grad- oe a 
sis ing part of it. guess. I don’t. go into: it rs 


quite that way. I doi’ t think: 1 can suka 


- =| that. (fr. 82.) 7 es 
In response fo. a ‘query. a Ge erie 
ernment’ ‘counsel as to. the cost. per ae 
yard to. ound off the tops of ‘the es 

slopes: and. pushing the earth over. : 
rather than to bring it up from the 

bottom, Mr. ‘Harris. estimated the ed 
cost’ to be 25 or 30 cents per cubic. eae 
yard. (Tr. 85.) ‘Questions. asked. of ee 


Mr. Harris respecting the compara- 

tive | cost. of filling the washout = 

areas of slopes by using dirt. from 
the top -were responded. to without ~ 

_ specific estimates of the costs of this ou 


cigensee method oft repairing ; the 


a slopes. (Tr. 90-94). 


| The Government presented testi- 
mony by Mr. Stephen L. Payne, an 


| : auditor with the Department of the. 
Interior, respecting. his review of 


. the appellant’s books.° Mr. Payne 


non ‘stated. that, the costs’ claimed for 
~ restoration. work. could. not be sub-. 
e “stantiated because there was no. seg 
.. regated account showing what was’ 
.sPectorution work* as. distinguished 


from. ordinarily required. contract 


4 work (Tr. 98). ‘However, his review: 
s. did confirm that. the: total- posted — 
costs were $289,576.88 (Tr. 102); of"° 
Te which’ $62,902.17 - were . ‘deprecia-— 


x tion and interest. costs (Tr. 104), 


aoe $11, 151. 06 were ‘for. a subcontract 
‘for’ cattle’ ‘passes | (Tr. 104), and 
~~. $20,181.70 were for the purchase of | 

~ eulvert pipe (Tr: 104-5). Addition- 
ally he found that actual overhead 
expenses’ were 6.5° ‘percent. rather - 


than the ‘10 ae included i in the 


s ohn 
a Williaan: Haut “was” ‘the 
.S pe road engineer with: résponsi- 3 
= bility for supervising the work on 

| this contract. He was out on the road. 
one, or two times a week (Tr. 130). 
- He provided | the. following. infor- | 
- mation, which was not controverted 
egos except , where’ ‘indicated., The con- 
adie. tractor did not. always have grade 


223 


Le, equipment operators, with the result 


that § sore of the slopes were cut too 


oe. steep. (Tr. 182.) ‘He ‘compared this | 


"practice with his observations of Mr. 


ae Harris ‘cutting’ slopes on “another 


e@openrinieat: “axhibit’ oh “Nudit of Con- 


ae a ; tragtor s Claim, dated January 1978.- 


_ DECISIONS. OF THE DEPARTMENT . OF, TEE. ANTERIOR: 


“tures, An, Appellant’s, 
were taken in the worst areas and. 
were not:typical of the: erosion dam- __ 
age on ‘the: entire pre (Tre ‘143- & 
“The Ce final aioe: — 
was. Mr..De Wayne Storley, the « cur- 


£80 LD. a 


: portion: of the same Sco id ob- | 
- gerved. grade checkers guiding the 

.  Gpabatbrs SO that the slope was cut — 
according to-plans:as they worked 
from top to-bottom (Tr. 135-6) a 
Such undercutting of slopes was - | 
said i in one instance to have resulted 
in a flat-bottomed. ditch 20-25 feet 
wide instead of the required Vshape 
(Tr. 187).2° He stated that the- 
| undercutting could me have been | 


done by rain (188). 
“Mr, Hauft said that. the rough 


7 erading ‘of the roadway was simi- 


larly done,.with the result that the - 
road would vary from 1 foot to 114 


foot too high or too low as compared - 
with the more common practice of - 


rough. grading to within two. to. 


three tenths of a.foot as indicated by 
the bluetop stakes (Tr. 163-6). The oe 
result. of ‘this. departure: from nor-..~ 


mal grading practice was that the 


finishing equipment, was required to. 


do. work normally. ‘done by. the 


heavier. rough. grading equipment 7 
and thereby. . Increased. finishing: - 


costs:an:‘estimated. 114 times normal 


cost (Tr. 182-4). Additionally, the 


finishing « crew built some of the ap- — 


proaches and removed excess: dirt | 
-which,..was normally..done. by the 
‘rough: grading: 
: aoe 


ee ane “(Er 


Mr. Hauff thought that ‘the pic- 
Exhibit 2-1. 


- ,,, 20 Government. Exhibit oR, 


or - | 2 os 


_ rent a area Seong engineer: Mr. «. Sterley 
"was not involved i in the road project . 
- appellant : was - ‘required to accom- 
- plish.. His’ ‘testimony, as. an expert. - 
-witness. was. accepted over. the. ob- 
jection of -appellant’s. counsel. He — 
testified that his analysis of the:blue 
top notes made by the survey crews | 
on the job confirmed that there was: 
-overbuilding and uwnexcavated fill 
on the job: (Tr. 212-14). He ex-- 
amined appellant's claim: and con-~ 
cluded. that major overhaul. costs 
were ‘included’ both in - operating hh oe, 
costs and. ounership costs (Tr. 217). > 
Mr. Storley made.an analysis of ap- 


- pellant’s: claim which. included a 


= conclusion that equipment owner. 
; ship costs on restoration and finish- 


ing work should be the same:as for 

_ the other contract work (Tr. 222).4 

~~ His analysis reduces the claimed 
~ $48,646. for ownership costs ‘to 

~ $18,087.14. and: the: total. cledm, to 
$16,314.08. | 


“Appellant's: ‘position a is: tha: a 


ae and controlling ‘evidence’ of 


-, costs.is the objective. testimony, of. his. 


expert. Therefore, the claim, was re- 


computed: after the hearing to con- 
form ,to. that testimony, as: follows: = 


3, 159 eubie: yards of: dirt. gaoved:: 


pat! 2:25: yd ete ea 70,108 

6. miles..of; .re-finishing required,. : ear 
at. $3,500 per mile--__-_----_ 2, 000 ; 
Overhéad at 10%---2- oe 95110. 

Profit at Sy bao maar cari : oo 21 

- j MORN eat le 110,289 


>. Government Bxhibit 21. ME ‘Storley’s' eons | 
putation ‘ of: ownership. ‘costs'is. based:.on the . 
acquisition cost, reported. by. the auditor, depre- 
. @jated ‘over’ five years using a° ‘ten-month. work- 


ing. season. and: ’ ‘applying. ; ‘other cost - factors 
taken. from a Caterpillar h handbook. eee a 


“BREZINA® CONSTRUCTION CO.; jak ERE 
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On; and | ownership 
_ amount : of ownership costs claimed, : 
: the claim. for profit where the con: | 


‘The ‘cleun” was “presented at “the ee 
_ hearing as follows: . Se gn a 
Labor Costs (see Part II hereof, ie 


“Labor Costs”) ii 2.---.12-=-- $28,360 


Equipment Operating Costs (see. 


Part III hereof, ‘“Bauipment u oe 








Operating: Costs”) | 

- Equipment ‘Ownerahip C Os t Ss. 
' (See Part IV ‘hereof,  “Hiquip-’ eee 
“ment: Ownership | Costs”). ' 48; 646 

| Shift Dey Hxpense----_.--.. 7 693, 
“Bubtotal oo 94; 090 

Deduct Normal Finishing Costs. wa 
of £83, 500 per! mile a mee ait 500... 
“Overhead (10% ) pecontnercans F659 
"Profit: (10%) -—-——-nann 8) 429 - 
“AMOUNT CLAIMED... $92, 618 gee 


AS of June 11,: two. miles. of, finishing had : a 
been completed. The remaining: five miles. of home 
finishing was- completed : with. the labor ‘and. | 


equipment. included. in this claim | ‘and the cost. 


- of. such finishing is, hence, deducted from the Bee 
Contractor’s claim: No other work required: to... 
be- done under the: Contract: -is so ineluded: Gee 


The testimony of Mr. Brezina cont 
cerning the actual costs are‘treated 
by appellant aS: ‘corroborative ofthe 
reasonableness. of the costs: derived ae 


from the expert’s s estimates: ee 
“The Government position i is that 


| ippellant’s ‘claim ‘is inflated, by. the 


alleged” duplication, of equipment . 


overhaul costs in both’ operating 


‘cost items, 2 the 


tiract says the contractor shall bei Te: a7 


imbursed. and in the’ use of normal adi 
aa costs ce mile. when. _the ee 


a 2 Appellant's s main: bret, pp: 16-18. 


pas 566 in — | "DECISIONS. 
rising 0 crews did rough grading 
as well. Scie eens 
| Decision 


~-timates by his expert witness, 2<., 
that two to two and one half dol- 
Jars a 
- reasonable. contractor for restoring 
_. the slopes and: that three to four 

thousand dollars a mile would be 
the cost for the reasonable contrac- 


~~ tor to finish the roadway. Even 
were the Board to agree with the 
- Gonclusiveness of expert testimony, 
. which it does not; ** there is less 
reason to accept it in this instance. 
In order to be accorded significant 


evidentiary value, an expert’s testi- 


mony must be clear-and unambigu- 
. ous. The estimates of cost given by 
~. Mr. Harris in 1973 related to work 


et done’ in 1967. “He was not- asked 


what. the costs. would. have. been. in 
1967, and. his responses did not re- 
> late his estimate to the time period 
in which the work -was done. His en- 
_ tire testimony contains no reference 


to the'time period when the restora- 


tion work owas. accomplished (Tr. : 
4-95). Costs. do not remain econ- | 


stant from. year. to year. It-is left 
for the Board to. conjecture’ as. to 

_ whether Mr. Harris was ‘referring 

: to costs in. 1967 or whether he was 
giving current cost: estimates. ‘a4 
A second problem with Mr. 
Harri is’ estimates is: that he may 
have been giving price estimates 
rather than. cost estimates as. re- 





"5 20-10-65, °791.D.158 - (2972), 72-1 BCA par. 
| (0459, at p. 44,044, 


OF THE ‘DEPARTMENT. 


from. viewing. those pictures. 


yard would. be the. cost to a added.) 


oF. ‘THE INTERIOR © [80 LD. 


~ quested. This is indicated j in ‘the se | 


_ lowing exchange: ar ¢ 8). 


Q. ‘This, estimate would cover. Gulp the 


costs of. restoring the slopes, is that cor-— 
(Appellant's. ‘post Teens posi- 


tion places great reliance on two’es-. 


rect? It would not include the cost of re- 


storing the roadbed, am'I: correct? 


“A. Well; you’ asked—that is what: I 
would want to put it. back up on the slope 
ae 


Another. adication tha questions , 
relating to cost were answered by 
Mr. Harris with price estimates oc- 


curred. when asked the appropriate 
percentage for. overhead :. (Tr. 82). 


AL 5 ip don’t really Amine it that way. T 
| generally: look at a job and bid it. All of. 
ours. are bid by the grade, on the grading i 
- part.of it. I guess-I don’t.go into it ‘quite 
7 that way. I don’t think I can answer that. wg 


- Unable to provide information re 


garding the normal separate ele- 


ments of cost making up his esti- — 
“mate, and absent any explanation - 
for his inability to answer, one in- 
ference that might be drawn is that 


all elements of cost.and profit were a 
included 1 in his earlier. estimates. 


» Another - aspect’ of ‘Mr. Harris’ 


; testithony was his failure to respond. 
directly with “cost estimates” when — - 


asked to give comparable estimates 


for repairing the: slopes without. 


bringing up the dirt. from the bot- 
tom. In giving his initial estimate 
of 2 to 21% dollars a yard, he yolun- 
teered the qualification, “if I had to 
put it back.up on the slopes,” before 
giving his estimate. Despite the 
greater. specificity in repeated ques- 
tions: asking for the comparable cost 


| for using available dirt on top. for 
a Steenberg Constrichon Company, TBCA- 


filling the washouts, Mr. Harris did 


not respond with an estimate of cost 7 


paca’ 


(Tr. 90-94). 


= sponsibility for handling the dirt 
after he pushed it over the top (Tr. 


- 90-91).1* The inability to give the 

| ‘requested estimate when taking ¢ dirt is 
from: the top. raises. doubts as to — 
- whether Mr. Harris had full com= 

= een the task ‘he: — | 





14 ie iustrative exchange occurs. at Tr. - 


90-91: °° 
 “Q. Mr. Harris, could you give’ an ‘estimate 
‘of what you would charge to scrape. the dirt 


- job as compared to trying to push it up from 


- the bottom—in. other words, the cost per cubic 
yard if it was done that way,.as opposed to — 


_ taking the dirt from the hovtom. and pushing 


it up over the slope? . 
-.- “A. You want me to. give an estimate what I 

would do that for?. : 
. “Q, Yes, an estimate as oF what it would: 
cost to. serape ‘the ‘top of ‘the slope over to. 


fill the. washes and then, I suppose, you Inight 


have a little clearing at the bottom, the cost. . 
per. yard as. compare ed to the two and. a halt 


dollars the other. way. 


“AL 1 don’t know: ‘without knowing how 
much responsibility there is with it. If you just . 
push it over, if you have to get on the slope. all 


of the way ‘down; that is. pretty near prpee: 
‘sible. with a. dozer. 


“Q. Mr. Harris, speaking about your pre- | 


vious. direct testimony where. you. said you 
would charge $2 %4 a. yard to take material at 


the bottom of the slope and ‘place ‘it back on. 
top, what would you actually do for that 2144.7 
Pay. Well, fill those washouts. I assume nats 


is what they wanted done. - 


—“Q. In what way? IF mean: Swouid ‘you take _ 
' the machinery. up on the slope to fill. the wash- 


outs or not? 
664 Well, you would ptobably have: to take 


it up to the top and push: it over, but. then to 


get the rutg filled some way, if your crawler- 


tractor can’t crawl up, oes would have to. be. 


brought over. _ 
“ven if ‘you just doze. tc over ‘the top, you 
still. would have to get those. 


_ , “When I ‘said $2 wa yard, . re meant t to pick 7 
up the dirt and fill the washouts. It wouldn’t . 
make any. difference . whether you pushed it oe 


over the top or how you did it. If you couldn’t 


-.-erawl up. the slope, then you.would have to 


- push, it over the top and push it down.” 
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| Tnstead, Te required ; 
‘more: information. . ‘about his re- 


restoration work. 


. ‘or “priced” taking. the dirt from the a 
bottom. oo a : ae 
~. The uncertainty as to the time oe es 
| ‘riod associated with the. estimates: — 
given by Mr. Harris, the. open ques-. 
tion as to whether his estimates were a 

“costs” or “prices,” and the doubts 
his own testimony casts. on hiscom= — 
prehension of the task being esti- 
_ mated lead to our conclusion that 
little, af any, probative value can 
be found in the expert testimony on. ; 


4 which appellant. relies, 
off of the top of the hill and fill those same 


“i slopes- -that you testified to on direct examina- — 
_ tion, do the same job; pushing the dirt off: of 
' the top of the hill over. the’ ‘edge as a completed i 


Apart. from the. ‘claim $110,239 , 


: based. on the expert testimony, there 
remains the-claim of $92,678 to be 
considered. The latter amount: is 
‘based on the contractor’s books and 

| “records and on. equipment ae oe 
and AGC data. oan. 

“Appellant claims ieee costs of: — 
$23, 360, which is the amount. veri- oe 


fied by the Government audit asthe 
amount ees * to finishing. and eu 


Appellant oe nie $19, 391. gee a 


equipment. operating costs as op-_. 
posed to.the Government allowance ie 
of $17,323.84 for this item. Both 
| parties. use, the same operating cost oe 


per hour, but differ on the. total a 


hours. worked | by. each piece of = — 
equipment. The number. of hours - 
used by. appellant i is an estimate of © _ 
= the time the equipment was actually ae 

in-use which was expressed asa per- 

centage “availability factor” in the .— 
. claim.** The number of operating —— 


hours. used. in- the -Government’s 


computation was developed ert. 
oes Haut’s: examination of. daily . 





iB Appellant Exhibit ae BP 4, g 


“job (Tr.-189). 


8 


: inspection reports. Fach variance . 
“from the claimed hours of operating . 


time was noted as to the difference 


e : in hours, date and reason therefor, a 
oe ‘The Specific | hours of equipment oe : 


eration obtainable from the con- 


es tract. records i is preferred | over esti- 
ae ‘mates. There i is no reason to use esti- a” 
mates. when unchallenged project 7 


records provide the precise data. 
‘Appellant - claims” $48,646 “for 
- equipment ownership costs which i is 
derived from AGC data using a 


"month working season. The Gov-_ 
ernment computes ownership costs. 
7 to be $13, 087.14 based on acquisition | 
costs reported in the. Government 
audit, depreciated - over five. years, 
using” a ten- month working season, » 
: and insurance, ‘taxes and - ‘interest, 


factors from a Caterpillar perform- 


_- ance “handbook. The Government 


‘contends that appellant actually” did 


work ten months. a ee on the 


sf contract. a 
According to the Gae eriment, au- 
ditor, the: contractor’s books’ show a 


total of $62,902.17 (Tr. 104), for. 
Me depreciation and interest. within: the. 


total project costs, including resto- 
ration, of $989, 576.88. After deduce. 


ing the aforementioned subcontract-— 
ing and material costs which do not. 
7 ‘#élate to equipment. ownership, the 
balance of project costs are $258, 294... 
oo ‘interest 
-.. charged to the! project: amounts to. 
balance.’ 


Total. depreciation ‘and: 
= PABD. Rogan of. this, 


_ 16 Mr: Haut testified that he compared the 


: a time claimed for. eath machine and examined 
_. the daily inspection: reports for each day | 
a ‘involved, ‘to. determine whether the machine - 


- was working, broken down, idle, or off the 


a Government Bxhibit 2-H. 


"DECISIONS OF. THE. DEPARTMENT oF: THE: INTERIOR 


| tiou.” 


‘Claimed ownership coats 08 $48 646 : 


is 59.48 percent, of the total claim. 
In a recent. decision, this: Board 
stated: ae | 


“When a ‘contractor. takes: the needs 
that its books and records are. completely 
adequate for all purposes. but equipment 
expenses and resort. to AGC and AHD 


crates may lead to overevaluation of the 
equipment; elementary fairness: requires 


eareful Scrutiny of the figures , in qnes- 


eine urges ae epee 


depreciation charges carried on the. 
books are based on income tax prin- 
ciples. and involves different ac- 


counting practices than involved in. 
presenting a claim under a Govern- | 
ment contract.?® N oO explanation of 
the differences is offered which 


would account for ownership costs — 


to. be recoverable at more than dou- 
ble the percentage on’ a claim than 
on the ordinary contract work. _ 
Appellant cites Z. £. Hall Con- 
struction Company v. United States, — 
177 Ct. CL. 870° (1966), as authority 
for. ‘requiring the use of the AGC 
manual to determine - equipment — 
ownership costs. In Hall Construc- 


tion, the court made clear ‘that 
actual cost .of equipment ownership 


is to be used if available rather than . 
resorting. to such. secondary evi- 


_dence'as the AGC manual.” Here, 
: actual costs are in evidence. 


convincing Teasons 3 for such costs to 


"38 Supra, note 13, ‘pe 44,0428 Se 
10 Appellant’s reply brief, p. 13." 7 
— 2 'The court stated at 885: “Is not the best 


evidence. the actual costs? After all, these 


rate manuals. are only guides and estimates 
based on national averages: and © subject to - 
many adjustments. Where they ‘are ‘in evi- 


- dence, and actual cost are not, they are only 


-a tool with which ‘to hammer. out a Teasonable 


| : jury verdict.’ ” see puded:) = 


(80 LD. me 


aut Ss 


oa be. inappropriate. for. eeenine 
_ the: true.cost to appellant, we find 
that. ownership. costs are recoverable 

on the claim on. an actual cost basis, 


i.¢., at the rate charged. against total 
proj ject costs in the. contractor’ S 

| records. oi 
Appellant claims $2, 693 ic: shit 
delay ¢ expense attributable to the in- 
_ ability to operate. certain machines 
for 221% hours after the June rain: 
The Contracting Officer denied this 
portion of the claim on the basis 


. ne it was a claim for delay, not 


estoration. 22 * Additionally, the Gov- 


| “delay because ene: inspector’ g. daily 
- ‘eports show | some of the equipment 
Forking. the day after the Ju une il | 


; Halida in the contract. and no  ele- 


ment of» ‘Government ‘fault, is in- | 


| volved 1 in causing the damage. 


Article 7.11 states that “The: ‘con: | 
_tracting officer'shall -*-* *: “compen: 


sate the contractor: for the restora~- 


tion: of the damaged: work: * #% 
‘This language. is contained: within. 


an. exception to a contract require- 


ment making the contractor'respon:— 


Sible to restore damaged work at, his 
expense. The more customary, and 
oft tested phrase: “equitable adjust- 
ment of the contract. price” is not 
- used. The choice of the word “com- 
pensate”.in the contract, provision 
relied on 1 by appellant 3 Is | demoed to 


Tt is. not. ‘necessary | to. consider appel- 
lant’s argument that its recorded costs must 
be presumed: to be. reasonable. This opinion 
accepts recorded costs.. However, the AGC 


derived . eee costs . are not. recorded : 


costs. 
tis 5 oe URES for : f Goan 0. 70. 
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: be ion ‘the | purpose of imparting i Ae 
different: meaning: than “equitable. - 
adj ustment? as- used - in: the -usual 


Changes. Clause. Webster’s Seventh | 


New Collegiate. Dictionary (197¢ oe 


edition) contains the following: . 
. COMPENSATE implies making ‘up’ : | 


lack or making amends for loss or injury. 


The “loss ‘or injury” here for 


which the Government agrees’ to. .. 
“compensate” appellant’ is Phe: ex- 


pense required to restore work dam- 
aged from certain causes, Neither 
idle equipment: nor profit are ex- - 
- penses incurred in restoration work. - 
- The idle equipment may represent 
a loss of the use of it gainfully fora,” 
time, buta lost. opportunity to make at 
- money is not'an-incurred expense or ~ 
_ loss. No more is the loss of profit'an © 

| incurred expense. Giving effect: to a 
the ordinary | nee ne of the word 


“compensate,” “the: Government 


agreed to pay appellant restoration 
expenses when caused by certain 
events” beyond appellatit’s : control. eee 
“Making amends for loss or injury” 
does :not extend to reward beyond = 
the specific:loss or injury involved ._ 
with profit. or with lost: revenues 
- duetoidled equipment. Wefindthat = - 
neither the shift delay expense nor _ 
the: profit claimed: by appellant: is _ 


recoverable under the contract.” | 
Appellant: claims entitlement ‘to . 
overhead expense at 10 percent of . 
his restoration. costs, The. Govern- 
ment contends that the rate should. 


be 5.4 percent. The audit report in- i 


dicates the actual overhead rate to 
be 6.5 percent. This. rate is. reduced — 


to 5.4 percent if all the disallow- : : 


~ - eost. - 


DE CISIONS. 


ar fname 


. ances listed by ee an ai tee . 
. taken. The items-disallowed are ad- 
: vertising. and promotion, donations, | 


: dues and subscriptions, i interest’ and 


 officer’s life insurance. The report ; 
disallows: all. these items. on- the 


ground that they are not. allowable 


under FPR 1-15.205: Apart. from 
this” conclusion, no information «is 
7 given. as to- the amounts or reason : 
2, SOE: the disallowances, == | 


- Reference toithe cited oe of 


: FPR shows that these selected. costs | 


are. not. all unallowable, but some 


~ may be allowed under the provisions - 

__ of that section. For example, FPR: 

~ 41-15-205-43. clearly provides that 

~ certain memberships and subscrip- 
_. tion costs are allowable. No review 
of the auditor’s conclusion is pos- — 
- sible without information regard- 
_. ing the specific amounts involved 


and the reason for not allowing the 


ee - as Tt is true that the parties. } have 3 ieee the = 
dias 9 OS eontractor’s . estimated rate of 10 percent. in. . 
-. earlier computations. : 


However,. the. present 
proceedings have revealed the precise data 


= of an actual rate of overhead charged to the 
‘The actual rate is better evidence 
of appellant’s entitlement to commen ha 


- project: 


than estimates: 


.* mae a 4 oe 


OF THE. DEPARTMENT, 


Be The. variance between. the 
actual overhead rate of 6.5 ‘percent 
 and-5.4 percent is negligible and we 
choose to accept. the actual r rate be- 7 
“St fore disallowances.?° bat ssh ed : 
oon _ There remains the question. of fie 
a proper amount of finishing costs per 
_..mile to be deducted from the com-— 
mingled account.:of finishing and — 
4 restoration. costs in order to deter= - 
pine. restoration costs. Appellant 
contends that $3,500 per mile for 

: Dorma finishing. costs was. stipu- 


OF. THE, IN TERIOR 


| dated’ Bee the parties during the 

~ earlier’ proceeding. 24°'The reference __ 

to the transcript of the first hearing 7 

—ismade by appellant to impeach the 
‘Government’s: present position that 
$5,500" per mile of finishing costs 2 

should be deducted: from the com- — 

- mingled account. Also relied on for — 
impeachment ‘purposes is ‘the. fact. — 
that Mr. Hauff had used the $8, 500 | 

| figure i in the preparation of an ex: | 
i hibit 1 in the earlier proceedings. ae oe A 

~The Government's position in the 4 

| present proceedings | is that appel- . 

lant’s use of finishing equipment to. 

- do more than normal finishing work 

~ resulted in abnormal finishing costs. 
‘Mr. Hauf testified that finishing by 

| the work procedures. used by. appel-. — 


lant would cost 11% times normal — 


finishing costs (Tr. 182). His testi- 
mony. regarding the unusual amount he 
of work left for finishing crews. to 


do. was: not controverted by appel- 


‘lant. Appellant argues that it relies 
on objective expert testimony rather 
_ than existing records of actual costs 


and that: contractor efficiency or 
lack thereof -is “wholly. and -en- 
tirely irrelevant to the’ obj ective 


approach.” 26. 


The Govcneht does not aban- a 
don or contradict its: earlier ‘stipu- 


lation of the cost of normal finish- ae 


Zs Peandevint of hearing commencing J une 19, 
1969, Pp:-273-275. - 2 


age. oo “The contractor has computed» normal 
finishing costs: ata conservative $3,500 per - 


mile’ in- hig claim and. we have used $8,500 
per mile. to compute the. allowance © eae 
refinishing. = p. Chae 

26 * Appellant's reply brief, P. 8, “fn. 2 
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i ert SS 


ad ing. Rather it “presenta. evidence 


7 showing that appellant’s method of 


' finishing was abnormal, with the re- 


7 ‘sult that normal Gacahine: costs do 


not apply. The parties jointly re- 


quested this new proceeding before : 
the Board and limited the use of 


pre-existing records. Evidence pre- - to compensation in the total amount 


of $29, 318 for restoration of dam- 
ages resulting. from the rains of | 
ci une Bal and September 17, 1967. 23 


sented in the current proceeding 
may not have been presented in the 


earlier proceedings. We cannot de-. 
termine this to be the case. without | 
| violating the restrictive stipulation oe 
of the parties . accepted - by the 
“Board. The Government’s evidence 
_ presented inthe current proceedings | 
‘showing that appellant’s method. of Es. 


finishing was not.normal does not 


- contradict. its earlier stipulation. of 
- normal finishing costs. It supple- 
ments the prior stipulation and 


deals. with the applicability. of nor- 


mal costs to this project. We see no. 


inconsistency. We find that appel- Appeal from decision of Administrative. : 


lant’s finishing costs were 1% times 7 Taw - Tudge?- . 
(Nevada Contest No. N-066428) de- 


claxing mining claim null and void. 


normal finishing costs. 


In accordance with the foregoing 
we compute the amount of compen- | 


- sation for restoration work as 
follows: . 


Labor costs : Restoration and fin- 


Equipment operating ‘costs : ‘Res : 


Pe toration and finishing. _-_--.. WW, 324. 
a “Equipment ownership costs: Res- = 


toration and. finishing. Com-~ 
_ puted at 24. 85% of the total of. 


such OSES nana 18, 095 
| Q ‘Total Restoration and fim 
ishing C0stee 2 oo 53,779 


: “ Totals are rounded off to nearest dollar. 
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_Deduet finishing als at. L 85, on ~ . a8 


“per mile’ (114 times normal. | .eee 
26, 250. 


“4 ~ costs) X5 Iniles *° ee eee - 
Overhead at 6.5% ———— =1, ‘739 a 


, was 
- Conclusion | | 


We find that appellant is. entitled ; a 


 Russenn, Cc. Lxwen, Member z fe 


te CONCUR! 


G: ‘Hererer Pacwoon, ut ember ‘ 
mana sas ce 


ve 
fe L BLOCK 


Decided Vor 98, 1973 
Dean F, Ratzman ~ 


-°8 Appellant’s figure of: 5 miles of roadway. ~ 


s Temaining. to be: finished at the time.of the. 
June rain ‘was corroborated in the earlier =~ 
‘proceeding | “by the inspector. See transcript. . 


of hearing commencing June 17, 1969, pp. 173, — 


246-8. Also see Appellant’s reply brief, p. 8... 
9 It is noted that appellant strongly objected 
to acceptance of and reliance on the testi- 
_ mony of Mr. Storley, the government’s. expert ©. 
‘witness on the grounds that Mr. ‘Storley igs, > 
employed by the agency involved as a party. - 
Inasmuch as our findings herein do not rely. ~ 


on testimony. given by Mr.. Bn: the es ee 


; tion is moot. 


‘ihe title of the hearing: -officer as eet ieee 
ehanged from “Hearing Hxaminer”: to “Ad- 


‘- ministrative. Law | Fudge! ” 38 BR. 10989. . 


BB 


: ‘Mining € Claims: ¢ on t e S t :—Mining : 


: Claims: Discovery: Marketability— 


: Rules of Practice: Evidence—Rules of 
Practice: Government: Contests—Rules_ 


. of Practice: ‘Hearings 


Where a prima facie case rests. upon fe 
_. “establishment of a negative fact, but the 


other party has peculiar knowledge or 


.. Control of the evidence ag to. such mat- 
~~ ter, the burden rests upon him to produce: 


‘such evidence of. sufficient weight and 
credibility,. and failing, the negative will 
. be: presumed to: have been established. 


: | * This principle applies in a mining» claim | 
 -eontest to the extent that where the Gov- © 


-ernment has made a prima facie case of 


- nonmarketability, and the contestee only 
. testifies that he made sales but fails to 
eh buttress that testimony with specific data 
"ag to the sales or provide corroborating — 
evidence thereof, he will be deemed to 
- "Rave failed in his burden.of proof. 


; ‘Mining Claims : Discovery : Generally | 


“Where minerals have been found and the — 
evidence -is of such a character that a- 


person of ordinary prudence would not 
be ‘justified in the further expenditure of 
his labor and means, 


able mine, a discovery ‘does not éxist 
- within the meaning: of the mining laws. 


‘Mining’ ‘Claims: Discovery: - Market- 


a ining Claims:,.Common _ 
Varieties of Minerals: Generally eee - 


‘To satisfy the yequirements’ ‘for: discovery 


| ‘on a placer mining claim located for com- 

. mon varieties ‘of ‘sand and gravel. before 
J uly 23, 1955, it must: be shown that the 
materials within the limits of the claim, 


“by reasoil. ‘of. accessibility, pona. fides in = 


_ development, proximity. to market, exist- 


ence Of ‘present demand, and other factors, 7 


could haye een ‘extracted, removed, and 


- marketed: cat. a profit: as: of, that date. | 


Where a ‘claimant fails to make such ‘a 


showing, . the elaim is properly: declared 


null ae aie 


DECISIONS, OF THE, DEPARTMENT. OF. THE, INTERIOR 


song Oaims: 
‘Validity ~ ) 


Where a inineral. claimant has Toca ted a . 


with a reasonable ea 
‘prospect ‘of success: in ‘developing: a valu- 


Determination of : 


group of claims, he must show a discovery - 


‘on each ‘claim’ located’ to satisty the Tes 
. quirements of the. mining laws. : 


Mining Claims: canon Varieties of 
Minerals: Generally - fe | 


To determine whether a. deposit of sand 
and gravel is of a common or uncommon 


variety, there must be. a comparison of 


‘the deposit with other deposits of similar’ 


type materials. to. ascertain: -whether the | 


_ deposit. has a property. giving it distinct 


and special value. If the deposit is to be _ 


‘used for the same purposes as minerals 


of common occurrence,. then . there must 
be a showing that some property of the 


. deposit. gives it a special. value for. such ; 
use, and that such value is reflected gep- 
erally by the fact that” the material 


commands a higher pce in the mariket-. 
place. ae ee Oe 


‘APPEARANCES: E. A Hollingsworth, 
f Esq. “ Reno, Nevada, for appellant ; Otto | 


Aho, Esq., Field Solicitor, Department 


of the Interior, 7 Reno, Nevada, for 
appellee. 


OPINION 1 BY. UR. FISHMAN 


INTERIOR BOARD OF LAND 
‘APPEALS % : 


J. L. Block has popeuied ee a 


decision of “Administrative | “Law 
“Judge Dean F. Ratzman,_ dated 


April 28, 197 2, declaring appellant’s 

Community. No.. 3. ane mining 

claim null and: void.” a - 
The Judge declared ‘he. rbining 


claim null and void on the basis that. 
there was no substantial evidence in 


the record to establish that the sand 
and gravel deposit 1 on the claim was | 
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me : Nos, 


i eat at a 2 profit prior. to 
July 23,1955. 


The Community No. 3. placer 7 
mining claim was located for sand — 
and gravel on November 20, 1946. | 

The land embraced Sian 
limits of the. claim ‘is described as _ 


the NEY sec. 2, T. 21 S., R. 62 E., 


M.D. M., Clark County, Nevada. The. 

claim is approximately 714 miles - 
east of the. center of Las Vegas on 
the western.foot of the south end of 
- mated over 35,000. yards. of s 
and gravel had been remoy ed. On a 
the basis of an aerial photograph oe 


Frenchman Mountain. 


~The Community No. 34 is one a 
placer © claims 
_ which were located by one of appel- 


| eight contiguous 


-lant’s. predecessors i in interest. The 


- claims are referred to.as the. Com- 
munity Nos. 1 to 8. The Community: 
No. 2 claim was determined to be on 
| privately - owned land. The Com- 


munity No. 6 was patented i in 1967. 


The Community Nos..1, 4, 5, 7,.and_ 
8 were declared. adil onde void. 
ie, United. States v. ‘Stewart, Contests _ 
N-062079. through. 062084. 


7 (February: 99, 1972). 


, The. complaint, od ey os Bu- | 
peat of Land. Management. . on 
March 1, 1967, charged that min-_ 
erals had not been. found within the 
a limits. of. the claim | in, ‘sufficient 7 
quantity. or. quality to constitute.a 
_ discovery, and that, m0. discovery of. 
a valuable mineral deposit. had been — 
made within the. limits of the. claim 
__ because the mineral materials pres- - 
ent: could. not, be. marketed at a 


: profit: prior to the Act of July 23, , 
1955, or at the time of the contest. 


a “After several delays, a hearing was, 
held on February 47, 1971, i: 
Appellant « argues that the find- ie 
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the mineral 


ings of the J ide aire not suppor ted - 


~ by any probative evidence, and, that . 
the Judge failed’ to give proper | 
weight to appellant’s | evidence. The — 
only witness at the hearing was a 
‘Thomas’ oe 
Schessler, who testified on behalf of ga 
_ contestant. Schessler examined the 
claims on two occasions in 1971. He. - 
testified that. there was a large ~ 
scraped area in the southwest corner... 


examiner, 


farce 


of the claim from which he esti- ; 
and. a5 


taken’ on October 27, 1955, Sches-" 


—sler testified that. the only ‘work =~ 
‘shown on the Community No. 3 | 
claim at that time, aside from rills, oe 
was a small dip in the southwest. 
_ corner extending over the boundary 
line of another claim immediately 
to the west. On the basis of two 
other aerial photographs taken on 
February 27, 1961, and. October. yn oe 
1964, Schessler’ concluded that: io": : a 
work had been done on the claim | ~— 
between 1955 and 1961, and thatthe 
35,000 yards of sand and. gravel had. oa, 
and © : « 
1964. He further testified that since: . 
October of 1964; nothing appeared: -. - 


been removed between 1961. 


to have been: removed from. ‘the. aoe 
claim. rt ee a 


“While Schade was snable to on . hoe 
termine the quantity of ‘sand: and. — 
gravel removed fromthe claim prior’. ~ 
to 1955, contestee, in his:deposition.. 
F submitted: after’ aie: hearing, as-. 
serted. that. there were. “3,000 to: 
3 probably 7,000 cubic. yards-sold.? 

~ Contestee also asserted thatsubstan- © 
tial amounts of sand and gravel had fe ee 


aos, oes eo from: the claim. since. 
7 _ October of 1964... 


- DECISIONS or. TEE 


‘Schessler testified that the sand 


_ - and gravel found on the claim could 
oa be: used for any purpose for which 
ss common varieties of sand and gravel 


are normally used. He stated that 


.. the normal uses for deposits of sand 
and gravel: in the Las Vegas area 
_~ ‘were road construction, base and fill 

_. material, and concrete aggregate, 

* ‘andthat the deposits were primarily 

.- fill- -type material, except. for that 

which is processed for concrete. He 

~- eoncluded that the sand.and gravel 

-. onthe Community No. 3 was a com- 
- mnon variety. | 


In. connection - with ae market- 


7 . ability of the material on the Com- 


ae munity No. 3, Schessler was of the 


opinion that whatever market may 
have existed, was lost. He based his . 
~. opinion on the small amount of ma- 
__ terial removed. from the claim as 
evidenced by the 1955 aerial photo- 
ae graph. He also concluded that there 


was no apparent market for the ma- 


terial on the claim for a period of 
at least six years after October 27, 
1955, since his examination and. the 
aerial: photographs: showed no evi- 
-... dence of mining operations onthe 
_. claim during that time. He testified 
a ‘on cross- examination that. the mar- 
ket for sand and gravel in the Las 
s ~ Vegas Valley had almest doubled 
_ between 1955 and 1971, but that the _ 
io growth i in the market still had not 
- gener ated — from the | 
= Community No. 5 


Based upon a evidence pre- 


; "sented, the J udge found that the 
-. sand and gravel on the claim was a 


DEPARTMENT oF: THE INTERIOR 


common variety, and had not been 


~ demonstrated to have been market- | 
able at a profit prior to July 28, 


1955. The Judge’s findings are sup- : 7 | 
ported by substantial and probative _ 
Moreover, our de novo. 


evidence. 
consideration of the record impels 
us to reach the same findings. ro 

Where minerals have Beet found 


and the evidence is of such a char- _ 

_acter that a person of ordinary ee 

prudence would be justified in the - 

further expenditure of his labor | 

.. and means, with a reasonable pros- 
pect of success in developing a valu-. - 


able : mine, a discovery exists within. | 
the meaning of the mining laws. 


Castle v. Womble, 19 LD. 458, 457 


(1894) ; United States v: Coleman, 
390 U.S. 599 (1968). Common. va- 


rieties of sand and gravel were with- 


drawn from location under the | 


‘mining laws on July 28, 1955. 30. 


U.S.C. § 611, (197 0). Consequently, | 
to satisfy the requirements for dis- 
covery on a placer mining claim lo: 
cated for common varieties of sand — 
and gravel before J uly 23, 1955, it. 


must be shown. that the iaterals 
‘within the limits of the claim, by 


reason of accessibility, bona fides in — 


development, proximity to market, ae 


existence. of present. demand, and. 
other factors, could have been ex+ - 
tracted, removed, and marketed at a 
profit as of that date. Foster v. Sea-_ 
ton, 271 F.2d 836 (D.C. Cir. 1959) ; 


United States v. umboldt Dicer: 2” 


Mining Co.,8 IBLA 407, ‘79 I. D. 709. 
(1972). | 
In applying these tests: to the | 
facts of the case at bar, we conclude — 
that appellant failed to demonstrate 
a discovery within the limits of the 


- 180 LD: ee 


re ee | -UNTTED 


evidence shows that. some material 
was removed from the claim prior 


- to 1955, the only. evidence of sales = 
was. the testimony of appellant: in 
his - deposition. - “Appellant © stated 


that there were “3,000 to probably 
~%,000 cubic yards sold, ” but offered 


no documentary or other evidence 
~ to substantiate his testimony ; nor 
did appellant submit any evidence 


‘showing his cost or the price at 


which he assertedly sold. the sand 7 


and gravel. 
‘The following evidentiary’ ‘vale 


| has received judicial approbation in — 
| Allstate. Finance Corp. v. Zimmer-. 


MAN, 830 F.2d 740, ‘144, (5th Cir. 
1964): 


Where the Widen. of proof of a nega- 


; tive fact normally rests on one party, 
but the other party has peculiar. know-_ 


ledge or control. of the evidence as to 


such matter, the burden rests on the lat- © 
ter to produce such evidence, and. failing, 
the negative will be presumed. to have 


been established. [Citations omitted.] 


In the case at bar, the Government 
does not have the risk of nonper- 
suasion, but only the obligation to 
make a prima facie case. A fortiori, 
the rule is even more binding here. 


Ink leming Ve Harrison, 162 EF. od | 
| 789, 792 (8th Cir. 1947), the court 
“addressed 4tsele to the requirement 
_ that a party, having evidence pe-. 


culiarly within his knowledge or 
control, should adduce it, stating + 


‘The applicable rule is stated: in ‘Selma, a 
Rome and Dalton Railroad Co. Vv. United | 


States, 139 U.S. 560, 567, 568, ‘11 S.Ct. 
638, 640, 85: ‘L.Ed. 266, as follows: 
While the general rule is that the. burden 
of proof is where the Pleadings place it, 
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~ Community No. 3 cela. While. the. 


coe 


bys 


namely. iipon the party peatise hon at 


. judgment must 80, if. no evidence what- ee - 
ever is introduced, its application i is often 
affected by circumstances. ‘From the very 
nature of. the question in dispute,’ says - 
Mr. Best, ‘all, or nearly all, the evidence ~~ 
that could be adduced respecting it must... 
be in the possession. of, or be easily at- 
tainable by, one of the contending parties, ae 
who accordingly. could at once put an 
end to. litigation by producing that evi-  — 
dence; while requiring his. adversary to a : 
~ establish his case; because the affirma-- 
tive lay on him, or because there. was a . es 
presumption of law against him, w ould, | i 

if not amounting to injustice, at least 
- be productive of expense and delay. In _ 
order to prevent this, it has been estab- - 
lished as a. general rule of evidence that. ‘ 
the burden of proof lies on the per ‘son who Se 
- wishes to support his case by.a particular ~ 

fact which lies more peculiarly. within — 

his knowledge, or of which he is: supposed ae 


to be cognizant.’ 1. Best,. ‘Ey. $274; 1 


~ Greenl. Ev. §°79; 2 Starkie Hy. 589.” See, os 
United . States v. Denver & Rio oo . 
- Grande Railroad Co., 191 U.S. 84, 92, 24... 
S8.Ct. 38, 48 L.Hd. 106; Mammoth Oil Co. 
vy. United States, 275-U.8. 18, 51, 58, 48. 


also, 


S. Ct. iF 72 L.Ed. 137; Board of Commerce. 


V: Security Trust Co., 6 Cir., 225 F. 454, - 


459, 20 Am. Jur., Evidence, $139, page e 


(145; 81 O.F.8., Evidence, § 118, p. 721. 


This principle: applies i in a min- i ” 
ing claim contest-to the extent that fg 
where the Government has.made-a | _ 
prima facie case of nonmarketabil-. Se 
‘ity, and the contestee only testifies 
that: he made sales, but fails to but- _ 
‘tress the testimony with specific i 


data, or provide corroborating evi-. 


dence thereof, he will be deemed to _ 
a have failed in his burden of proof. — 

Appellant. argues that the J udge © _ 
erred in finding that the claim was 
too far from a paved road for the 
sand and gravel to be sold com-  — 
_ petitively however, the cmnineral 


-. an integral part. of one ~ 
claim” embracing the group of Com- 
munity claims, and that only one 
~~ discovery need be demonstrated on | 
the group of claims to establish the - 
i validity ofeachlocation, = | 
aed: Appellant’s position is untenable. | 
2 * The Act of May 10,1872, 17 Stat. 91, 
| 80. U.8.C. § 28 (1970), provides in. 
' part. that “no location of a mining 
 elaim shall be made until the discov- 
ery of the vein or lode within. the 
". limits of the claim located.” The Act 


a examinees testimony is a sufficient 
gee predicate for. the Judge’ S finding. 
- ‘Moreover, appellant offered no evi- 
denice to detnonstrate that the sand 
and gravel from the Community 
No. 3 could have been. sold com- 


ee -petitively. 


. _ Appellant te issue with tha 
#3 ‘position of the. Department in re- 


-- quiring a mining claimant to dem- 


 enstrate a discovery on each clain, 
“ . and asserts that there is no author- 
ty outside the Department for such - 


 & position. Appellant’s theory, of 
__ the case appears to be that the Com- 
5 nunity No. 3 must be considered as 
“mining 


. _of March 3, 1891, 26 Stat. 109%, 30 


a U.S.C. § 35 (1970), provides in part 


2 that “ gel laims usually called ‘placer’ 


Pr shall. be subject to entry and 
pes tent, under like circumstances and. 


_ conditions, and upon similar pro- 


ceedings, as are Provides for vein - 
= or lode claims * 


* m. : 
Where, as here, a oneneenl saa 


: Fe ant or his predecessor in interest has 
located a group of claims, he must 


it: show : a ‘discovery on each claim lo- 


cated to satisfy. the requirements of 
_ the mining: laws. United States ve 
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ta ie 


t  Bumbowebi, 5 5 IBLA 102,79 LD. 
43 (1972). ‘It is not enough to offer 


evidence for the claims. asa unit. 


‘United States v. Chas. oad & Co. ‘ 


Ine., ,761.D. 331 (1969). 
“While we: recognize the fy aes 


between the. terms “location” and 


“mining claim,” and that the terms 
are used interch angeably the min- 


Ing laws clearly require that a dis- 
covery is essential for each location. 


30 U.S.C. § 23 (1970) and 30 U.S.C. 
§ 35. (1970) ; United States v. Bum- 
howski, supra; Steele v. Tanana 


Mines R. Co.,.148 F. 678 (9th Cir. 


1906) ; Unita Tunnel, Min. & 


| Transp. Co. v. Ajax Gold Min. Co., 
141 F. 563 (8th Cir. 1905) ; Lindley 


on Mines, 3d -Ed., §§ 487, 438. The 
discovery of camera on one claim 


will not support rights to another 
claim or group of claims even 
though the claims are contiguous. 


Ranchers Exploration & Develop- | 
ment Co, v. Anaconda Co., 248 K. 
Supp. 708 (D. ©, Utah 1965). 
Appellant: argues that’ the J ridge 
erred in concluding that the deposit 
of sand and gravel on ‘the claim was — 


a common variety. In support of his. ~ 
argument appellant asserts that the 


pleadings do not raise the issue of — 
whether the material on the claim 
is of a common or uncommon , 
variety. 

The complaint changed in part 


} that: 


‘No discovery of a waideble mineral, has . 
been’ made within the limits of the claim 


because the. mineral materials present | 


cannot be marketed at a profit and/or 7 


could not be marketed ata profit prior. to 


the Act of yy 28, 1955. (Italies added. y 


(80. LD. _ 


ve Ceo UNETAD 


‘The Mace of J July 3 98, 1958, 69 Stat. - 


_ as amended, 30 U.S.C. “§ 611. 


. (1970), provides. i in..part: 


No deposit of ‘common varieties of 
sand * * * gravel *'*.* shall be deemed” 
a yaluable mineral’ ‘deposit. within: the: 
meaning of the mining laws of the United” 
States so as fo give effective validity. to. 
ariy mining claim Hereafter located. under 


such mining laws. * “Common vari- 


eties” * * * does’ “not” include deposits 
of such materials. which are valuable: be-. 
cause. the. deposit. has some property: giv-. 

ing it distinct and special value a ea ot 
Appellant. denied the allegation : 
in his answer but made no counter-_ 
| charge that the materials. within the. 
~ limits of the. claim were of an un- 
common variety or that the ma- 
. terials. were valuable because the de-. 


posit’ had some ‘property giving it 


distinct and special.-value. - 
. _ In our view,. the pleadings voiced. 
_- .the issue of whether the material on 


the claim was of a common or un- 
common variety. Contestant made 


its allegation and referred: to the _ 
_. Act of Congress. which removed: 
-- gommon varieties of. sand and 
| gravel from location. under. the min-"* 
ing laws. The language i in the com-. 
plaint. charging that the materials: 

_ present. within. the. limits: of the: 
claim could not be. marketed atoay 


profit prior to the Act of J uly 23, 


tarialé referred. to.are considered as 
common varieties. | 


Appellant next: argues that the 
patenting. of the Community. No: 6, 
which has embraced. within’ its. 


limits deposits of sand and gravel 


- comparable to those of the Commu- 
nity No. 8, conclusively demon-. 


STATES | U: “5. u, BLOCK 
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‘strates that. the aan aaa gravel.o on ce 


the. Community. No. 2. is of an. un- a e 


common variety. ee 
‘The record. cipoons the saseetiOns — 


Tad by appellant.that the. Commu-~ 
uity No..6 was patented, and that. 
the sand and -gravel on the two: - 


claims is comparable. It does not’. | 


follow, however, that the sand and). 


gravel on either claim is.of an un- ~ 
common variety. Since the Commu- 
nity No. 6 was: located before the: - 


Act of July 23, 1955, a. , before com- 
“mon varieties of said, and gravel’ 
were removed from. the coverage offs” 
the mining laws, it was not neces-.— 
sary, as 2 prerequisite for: patent, : oo 
_to establish that the sand and. gravel: a 


on the Community No. 6 was of cent 
uncommon. variety. = 


As stated in United ‘States ve U. 8. Ss 2c 


Minerals Development C orporation,. : 
75 L.D. 127 (1968), the Department ~ 


interprets the 1955 Act as” requir- _ 


ing uncommon varieties of sand and’. — 
gravel to meet two criteria: (1) that) 
the deposit have a unique property, 4 
and (2) that the unique property tee 


give the deposit a distinct and spe- _ ; 


aa value. In..order. to determine : 
whether a. deposit of sand -and 


gravel has a. unique property which: . 


- gives it a distinct and special value, 
1955, only .has meaning if the ma-- 


there: must be a comparison of: the ~ | 
material under consideration with. 


other deposits of similar materials. 


Therefore, it must be shown. that the- - 
material ander: consideration has — 
some property. which gives | it value. — 


_ for purposes for which other mate- 2 
rials are not ‘suited, or if the mate- 


rial is to be used for the same pur- 


i poses as , other re of bananen - - 
~ oceurrence, that it possess some 

- property. which: gives it a ‘special - 
_ value for such uses; which value is 
generally reflected by the fact that - 


it commands a higher price in the 


— market place. United States v. Cali- 


fornia Soylaid: Products, Inc, 5 
 IBLA 179 (1972). 


LD. 5.(1971).- 


| The Judge foutid that. the mate 
.. rial on the: Community: No. 3 could 
- be used for the normal and general — 
uses for which sand and gravel are | 
+ utilized in the Las. Vegas area, and 
_ that the material. had no unique 
- property... 
. Inaterial: was a common variety 


He concluded that the 


under the Act: of July 23, 1955. The 


. _ findings and conclusions. of the 


sa fudge are ‘supported by. the testi- 


mony of the mineral examiner who. 
~ testified ..on behalf. of. “‘contestee. ; 
-« While appellant: takes ‘issue with — 
these: findings and conclusions, ap- 


= pellant: presented no eonvanane evl- 
~~ dence in rebuttal. BS: 
-Therefore, asta to the au- 


7 ‘thority. delegated to the Board of 
Land an by the Secretary of 
_, the Interior, 43 CFR 4.1, the. deci- | 


pos appealed from: i is affirmed. 


_ Frepentox Fasmaan, M ember 


Wee ‘CONCUR: a io 
: “Mars Rinvo, J Mt ember. ce . - 


ca Joan B: Tronrson, Member. nae 
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: See United 
States v. Thomas, 1 ie 209, Be 


MYERS coar coMPAN x 


2 IRMA 167. roa = 
| Decided August 29, 1973 


Appeal = Myers Coal: Company from. | 
a.-decision dated: May. 21, ‘193, in- 
- Docket No. HOPE. 71-162-P, by Ad-. 


ministrative Law g udge ‘Richard €. ; 


: Steffey, assessing a civil monetary ey 
- penalty of $167 for fifteen. alleged vio- 


lations of the Federal Coal Mine Health 


and Safety Act of 1969 at ‘appellant's a 
No. 2 Mine.. we: 2 


| Affirmed. 


Federal’ Coal Mine Health and Safety | 


Act of 1969: Appeals: Generally — 


“Where the Administrative Law Judge. | 


has taken into consideration mitigating © 
circumstances advanced by the operator’ 


in determining the assessment of penal- 
ties, and where appellant’s arguments 4 


have been fully. and fairly considered by 
the J udge, the Board will not disturb the. 


Administrative Law J udge’ Ss decision, tes 


APPEARANCES: Brooks E. Smith, 
Esquire, of Dailey & Smith, Kingwood, : 
West Virginia, Attorney for appellant, - 


Myers Coal Company; Hugh 0’Riordan, 
Trial Attorney for appellee, Mining 


Enforcement and Safety Administra- 
~ tion (MESA), fortaerly U, S. . Bureau of 
- Mines. 


INTERIOR. BOARD OF * MINE 7 
OPERATIONS APPEALS na 


DECISION | 


Hane reviewed. the. rosa: iad | 


- ao the brief of the appel- 


- [80 LD. — 


leaks S78] : 


“eit and the response see by 
_ MESA, the Board finds that Myers 
Coal - Company has“ not. demon- ~ 
- strated any reason why the findings 
of fact, conclusions of law, and de- — : oe 
~ cision. of the Administrative Law — 
Judge should not. be. affirmed. ‘The | 
record supports the decision and — 
order of the Judge and the amounts 


assessed for each of the fifteen vio- 


ations of the Act. are’ ‘reasonable — 

and in accord with the intent and ; 
purposes of the Federal Coal Mine 
Health and Safety. Act of 1969.2 


Furthermore, the arguments made 
on appeal to the Board have been 


fully and fairly considered by the. 
ad udge and the resultant assessments 
have taken into account allthe miti- — 


gating circumstances advanced | by 
the appellant. aa ; 


ORDER. 


| WHEREFORE, pursuant to ne 
= 4 authority delegated to the Board by 
_. the Secretary of the Interior (43° 
‘CFR 4.1(4)), IT IS ORDERED: 
(1) that the decision of the Ad- 


ministrative Law Judge 
May 21, 197 3, assessing Myers, Coal 


| 7 , Company civil penalties i in the total 
amount of one hundred sixty-— 
seven ($167 ) Is” HEREBY AF 


FIRMED; 


(2) that Myers Coal -Coiapaay’ 
pay the penalties assessed on or be- 
fore 30 days from the date of. this . . 


: decision ; and | 


_ The ‘Judge's decision. ‘follows at a BMA. | 


‘170, 80 L.D. 579 (1973). ~ 
 2P.L, 91-178, 83 Stat. 742-804, 30 U.S.C. 
§§ 801-960 (1970). | 


| cua tata 7 


"MYERS COAL COMPANY 
August 29, 1973 


(3) 1 Ana the Notice of Violation - Y 


issued 


No. 4 DCM, May.8 8, (1970 IS vee. 
CATED! os 


Dav Doawn, M ember. : : 


_DEOIST ON 


enna to written notice dated io a 
December 21, 1972, a hearing i in the * 7 
above-entitled proceeding was held 
on February 20, 1973, in Morgan-: ~. 
town, West. Virginia, under section, - 
109 of the Federal Coal Mine Health. — 
and Safety Act.of. 1969, ; 30. oe: ae “4B 


§ 819 (1970). 


General Considerations — 


should be 2 


eral - review igs be aed first. 7 - 


. $The Board totes that while the eocsaniiies 
as to this notice was dismissed by the Judge, 
in. an. apparent oversight, he failed’ to order = 
the notice vacated. For, clarification of the = 
ultimate disposition of this. particular notice, aan: 


the Board orders it: vacated. 


6 E. Roose, Pe Chairman: oe ‘ ; 


‘The issues involved in this oe . 
ceeding are whether violations of — ~ 
-. any mandatory health or safety 
standards occurred and, if so, what 
monetary upenalies 
assessed, ae 

Four of the factors. which nist ce a 
considered. under section 109(a)(1) 
of the Act in assessing penalties may ae 
be given a general evaluation, while 
the remaining two criteria, viz.,the |. 
gravity of the violation and whether 
the operator was negligent, should =~ 
be considered specifically in review- 
Ing the evidence presented with. re : 
spect to each violation. The criteria, » 
_ which usually may be given a gen- 


= H story 0 fh previous violations. 


.”, «This: proceeding involves five i in- : 
os spections of Respondent’s Mine No. | 
-_~ 2 over a seven-month period. Those 
ee inspections included the first in- 
seg spection of Respondent's mine un- 


der the Act and the mine was closed 


shortly after the Jast. Inspection. 

_- Only sections 305 (k) and 805 (1) of | 
- . the Act are cited twice in the 16 _ 
notices of violation which support 
the Bureau’s Petition for Assess- 

ment of Civil Penalty. The criterion 
of history of: previous violations — 
will hereinafter be considered to.the 
extent that such a history has been ~ 
established in this proceeding by the 
alleged repetitious violations of sec-_ 
~~» tions. 305 (k) and 305 (1). 


oe Appropriateness of the penalty to 
= the size of. operators business 


_ Respondent? s. mine was a small 


: o drift mine which in the last year of 


oper ations produced from 25 to 50 


tons of coal daily. from the Upper. - 

-_ Freeport. seam - which ~ averaged . 
. about 48 inches i in thickness. Some: 
-.. entries extended. only 100 feet from. 
- the sur face, but, the main haulage-. 


“way was about-1,000 feet in length. 


_, Three or four mén:were employed 
ee underground to- perform | -conven- 
tional mining, utilizing .a- cutting 
-. machine, a’ loading machine, ‘and: 
_. battery-operated locomotives (Tr. 
“8s; ; 182). On. the basis of the fore-- 
- going facts, T find that Respondent’s : 
~~ mine was small and therefore would 

appropriately be subject to assess- 


or ment of relatively low penalties. 
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_ ” Bffect of penalties on. 1 operator's - 


ability to continue an business . 


The operator. of Mine Ne 0. 2 fae 


an individual. doing. business. as. 
Myers. Coal: Company (Tr. 128). - 
His primary source of income is as_- 


an administrator of public trans- 


portation in the Preston County, 
West Virginia, School System (Tr. _ 


129; 164). Additionally, he operates . 


a. combination: grocery store and ~ 


service station In Howesville, West | 
Virginia (Tr. 141). He had at-- 


‘tempted to keep the mine operat- 
‘ing in order to provide employment. 


for three or four men if he could. 
have done so without requiring his | 
other endeavors to subsidize the coal | 
business (Tr. 142). In 1958 his wife, — 
who had previously assisted in op-. 

erating the various enterprises, was. 
maimed for life in an auto accident 


- involving an- uninsured motorist 


and he has never recovered from the | 
financial losses associated with that 
unfortunate. occurrence (Tr. 180), 

About four years: ago he bor- 
rowed | heavily. to. purchase . mech- 


-anized equipment, In an. effort. to. 


make the mine an economic opera- 

tion, but, the mine became increas-. | 
ingly expensive to operate under the. 
Act. so that. he- had. to close it.on, 
Decernber 30, 1970, while still owing 


| $18, 000 on the equipment (Tr. 143). 
Also in 1970 he had to obtain a: $20,- 
000 mortgage on his home in order. 


to meet the payroll and other operat- 
ing expenses associated -with the 
mine and to réplace- and maintain — 
trucks: used. to-haul coal: (Tr. M4; : 


164). 


“yao ED 


on 578] a Pare. 


wie ae 


art 1966 he obisined mine -fore- 


: : man’s papers so that he could. make» 
pr -eshift, examinations and save the. 
| expense of hiring a foreman for the 


mine, but even with that extr aL 


effort to reduce oper ating expenses, 
he has been unable to make any 


“money from mining since 1968 (Tr. 


129; 148; 167). He finally had to - 


close the mine with several outstand- 
ing violations uncorrected because 
he could not afford to. buy the equip- 
ment necessary to abate them. He is 


continuing to make payments on the 
mining machinery and, if he could 
recover from his monetary losses » 

sufficiently, he would like to reopen. ~ 


the mine.(Tr. 145; 168). The un- 


 certainty:associated with the amount, 

that he might have to pay in civil. 
penalties because of the notices’ of 
violation. involved in this proceed-- : 
ing. was a factor in his decision to 


close. the mine before his losses. in- 


. ereased to any: danger amount than 
_. they already had. Z 
On the basis of: the: ae 


~~ facts, I find that payment of large 

penalties would have an: adverse 
effect on: oe ia seca to re- 
open his mine. 


: Good faith effort to achieve rap 
compliance - 


The. inspectors testified that: Re 


spondent demonstrated a good faith — 
effort. to achieve rapid’ compliance 


with the Act in'that violations:were 
corrected shortly after they were 
called to Respondent’s. attention,.ex- 
7 cept in those cases where the mate- 
rials. to. abate the notices. were diffi- 


=, cult ¢ to. 9 obtain (Tr. 16; 20; 25s 28; 
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401). Ther alone, fall pee ene 


for this mitigating factor will be A 
given: In. assessing civil penalties. 


Consider ation: o f R enn, 


Hactors |. 


~ As indicated above, two of the: | 
criteria under section 109(a): (1), 5 


,. gravity of the violations. and. 


alother the operator was negligent, 


must be specifically considered. in 


reviewing the evidence presented by | 
both the Bureau and Respondent — 
with respect to-each alleged viola- — 


tion. The discussion of the evidence, 
findings as to actual occurrence of . _ 


the alleged violations, and assess- _ 
ment of penalties will hereinafter ~ 


be considered in the sequence that _ 
evidence concerning them was sie = 
duced at the hearing. ° a 


N otice No. ce DOM 5/8/90 5 903 
(An. any reading could not be | 
obtained with an, anemometer near es 


| the faces o f the three working plaaee = 


i, the man entries section) — ae 
The. inspector. testified: iit: ‘he . 


issued. the: notice because he. could ©: 
: obtain no anemometer — reading ie 


near the working faces. The Act re- 


~ quires delivery of 3,000 cubic feet: of . 
air per minute tothe working faces: 


The air deficiency was caused by the. 
operator’s failure to erect brattices ” 
from the last‘open crosscut to within 


10 feet of the working faces, Al. = 


though the operator had some brat- 
tice material on hand, he did not. 
have enough to ‘provide adequate 


ventilation until additional material | 


had been purchased. The inspect 


believed that. the. operator should. x, 


‘DE CIs ION S 


S have on able: to piseatt this par- 
os ticular ‘condition from. happening 
since the materials were readily 


| available on the market and there 


was no 'reason for the operator to 
have. been unaware of the require- 


ments concerning adequate ventila- 


that noxious fumes and gases are 
not quickly eliminated from. the 


they did not erect the brattices until 


—* the. loading ‘machine had been 
~ moved into position so as to avoid 


_ knocking down the timbers on the 
other side of the brattice (Tr. 106- 


108). ‘The mine foreman, however, | 
na agreed. that. the brattices were not 
up at the time the inspection was 
made and that no air reading could 


| ‘be obt ined near the faces Tr. 113-— : 
7 ss =< | hee: had supported the insulated 


wires on nail knobs which are made 


7 if). 


fication could be found for waiting 


until the loading machine i is moved. 


into position before. erecting the 
. brattices, the fact that the operator 


did not have on hand enough mate- 
rial to abate the violation the same 
day it was written is an indication 
that coal was “normally removed — 


| without. the erection of | proper brat- 


tices. A’ penalty of $25 will be as- 


" sessed for this violation. = 


OF THE: DEPARTMENT 


” Notice No. @ DOM 5/8/70 § 305 (Ie) 


pl find that fie velco scum’. | 
that it was serious, and that the op- — 
-_ erator was negligent. Even if justi- 


OF THE. INTERIOR 


(The insulated power cable. in-- 


stalled along the main haulageway on 
was not supported by appr -oved= 
type insulators and was in contact — 
with combustible materials (posts) 
for a distance oO of about 300. feet. ) 
tion. The danger to the miners is | 


The. inspector testined. that ihe 


insulated power cable along the 


haul 
mine and the men are exposed toun- aulageway was not supported by 


healthful air and the possibility of 

an explosion if methane should be 
~ encountered (Tr. 12-14). | 
The mine. foreman testified that 
ae ae timbers. were used as roof sup- . 
_ port in the mine and that there was 
» $6 little clearance between the load- 

ing machine and the timbers, that 


the proper. type insulators and,-at 


various locations, the insulated cable 


was in contact. with posts, The in- 
spector said that although the cable 


was insulated, the insulation could 


become worn and cause a fire hazard 


if the bare wires should comeincon- 


tact. with combustible materials. In- 


stators, according to the inspector, 
were not difficult to obtain (Tr. 14— 
16). The inspector stated that the 
‘insulated wires were supported by — 


J hooks which were considered. ade- 
quate insulation prior to passage of 
the Act, but’ now the Bureau will 
accept only a ao “type insula- | 


tor (Tr. 48-49). 


_ The mine Fae oe testified ae 8 


of porcelain, but that. they some-. 


times had to put.a piece of insulated 


wire around the power wire to hold 
it on the insulators. He claims that 


nail knobs: were approved by the 


Bureau then and that such insula- : 
tors are being used: with the Bu- 


-reaw’s approval at the present time ne 


(Tr. 108). | 
Respondent's counsel moved that. | 
the Bureau’s ‘Petition for Assess- 


ment of Civil Penalty be dismissed _ 
- insofar as it alleged a violation. of 


[80 1. D..” ; 


,, BERL, Sa? exe ee 


- - tia 305(). of ‘the et on the 


ground that the Act does not define - 


what “approved-typé insulators” 


are and that the Respondent. was 


‘using insulators which were ade- 
-quate under section 305 (k). The in- 
spection involved here occurred less 
_ than two months after the Act be- 
came effective. At that time the Op- 
erator was probably justified in as- 


suming that J hooks would be. 
.; considered “well-insulated insula- 
_. tors” under the Act, but section 


— 805 (k) also. provides that power 
wires” Oba ee shall not contact com- 
bustible material, roof, or ribs.” 


Since the mine foreman ‘ahd the 1 in- 
_ spector both. agreed that the insu- 
... lated wires were touching the posts 
in the mine (Tr. 15; 108), there can 


i: be no doubt but that the notice here 
. involved appropriately cited Re- 


_ spondent. for violating section. 305 


(k) of the Act. In view of the pos- 
sible confusion as to what type of 
insulator the. Bureau might have 
* approved, Respondent’s motion to 
- dismiss is granted to the extent 
Notice No. 2 DOM cited Respond- 
ent for failing to use “appr oved- 


. type insulators.” 


Insofar as the notice alleged that 


_ the insulated power cable ‘was 


touching posts in the mine, I find 
that the violation occurred, that it 


was serious, and that the operator 


was negligent. A penalty of $15 will 
be assessed for this violation. 


- Notice No. 3 DOM 5/8/70 § 305(1) 


mn (Lhere were 300 feet of bare feeder | 


wire installed along the main haul 
. ageway. . Be 3 
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Notice No. 2 DOM 8/31/10 $305 
(7). 


haulageway. ) 


The above two notices are bene ie 
considered simultaneously because 
_ of the operator’s contention thatthe 
Inspector issued two. notices. con-_ 7 
cerning the same section. of: bare. Fe 


feeder wire. 


The inspector testified ‘fae ander. ; 
the Act no bare wire is allowed’ . 
along the main haulageway. except | 
for trolley haulage. The:danger of 
the bare wire was that it was con- 
ducting electricity and therefore 
‘produced potential shock and fire ~~ 
hazards (Tr. 16-18): The. inspector 
said that the required insulated wire. — 
was difficult to obtain and Exhibit 
_ 6 shows that the inspector extended 
the time for abatement indefinitely 
until such time asthe operator could) _ 
obtain the insulated cable (Tr. 18}... 


The inspector’s testimony in sup-— 


port'of the second violation wassub- 
stantially identical with that for the -_ 
first and he was of the opinion that 
both were serious: violations (Eee oe 


25-26). : a 
Concéerning Notice No. 3 DOM eos 


dated May 8, 1970, the mine fore- 


man testified that . they normally _ 


used bare wire in the miné and then — 
covered it with plastic pipe and... 
that they had erected the bare wire. 
found by the inspector, but had not 
yet had time to cover. the bare. wire oe 


with plastic: pipe (Tr. 110). 


Although all witnesses agree thee 
the facts support the inspector’s 
writing. of the first notice concern-. 


(Lhere were 250 feet of bare | 
-_ feeder wire installed along the iemcie: en 


- 584 a 


ing ‘eetaliation of bare fester wire, - 
va Respondent. claims that the i Inspec- 
 -tor’s second notice was written for 


the identical section of bare wire 
.. which was involved in ‘the first no- 
tice of violation. The. operator 
seemed to be certain that the same 
section of wire was involved be- 
‘cause he testified that the trailing 
~. cables were hooked to the terminal 
point of the bare feeder wire and 
that the same connections for the 


Saas ‘trailing cables were being used when 
' the inspector checked: the mine on 
- August 31; 1970, that were being 
~ used when the mine was inspected 
on May 8, 1970 (Tr. 184-135). ‘Fhe | 
Cee operator stated that when he went 
-. to the mine following issuance of 
the second notice of violation, he 
found all the wires covered. He con- 
--» eluded, therefore, that the only way 
_. the inspector -could-. possibly. have 


found bare wir es in.the mine on. two 
ne different occasions would have been 


3 for the men. to’ have uncovered the : section of bare wire. Since the,op: . . 


same . section of wire to attach a 


io piece of equipment to-it, and for the 
inspector to have arrived for an in- 
“. spection at: the very time when the 
- - men might ‘have temporarily.uncov- 

~» ered the same section’ of wire, be- 


eause all the wire was covered when 


he went to the mine to inspect it on - 


the day following ‘the: issuance’ of 
the second notice: (Tr. 147-149).° 
«The inspector claimed that. two 
entirely ‘different sections of: bare 


wire were involved. He’ said that 


the first notice: was: written: for: a 


section of bare wire extending from _ 
_ the portal inby fora distance of 300° 
"feet. The second notice was written 
eo for a section of bare wire which 
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commented 1 000 ee aon the place | 
where. the frat section of bare wire - 
7 had been found (Tr. 61-62). 


‘The mine foreman’ Ss. testimony 
tends to support. the inspector’s in 
that he said there was a section of 


insulated wire extending 300 feet 


from the portal inby for 300 feet 
and then the bare wire commenced 
and extended 300 feet. from that 
point (Tr. 117). Since the operator 
only hired a mine foreman for a por- 
tion. of the time during. which in- : 


-spections were made, the mine fore- _ 
man was not at the mine when the - 


second notice was issued. and there- 
fore could not express any opinion 


as.to whether the two notices were — 


written. for the same e section of bare 


wire. , #4 
L find that bGi Papas Te: 

: garding: the existence of bare wire 
occurred. The mine. foreman’ S testi- Get 
mony supports the inspector’s de- 


scription of the location of the first 


erator was apparently. not making - 


daily inspections, ofthe mine during | 
the time that. he had a mine fore- 
man working for him, it would: have 


been easy for him to have: assumed 
that the two. notices dealt with the 


same section of. bare wire. 


'. Respondent’s motion to. dismiss 
the first, notice of violation: of. sec- 
tion. 305(1) because.of the unavail- 


ability of material is denied. The 


mine foreman: testified that: it had 
been their practice to cover the bare 
wire with plastic pipe and that the 
plastic pipe had not been put over 


the bare wire, although it had been 


energized, at the time the condition 


ae was. found” by. the. , inspector (Tr. 


| 115-116). Since the mine foreman 
‘testified that he had. plenty, of plas- 


Venes 


tic pipe. on hand. for use in covering 


the. bare wire, -Respondent’s. argu-. 
ment about the unavailability of 
materials is not supported by the 
= facts. in this instance. While there 
is some doubt in the record that the 
inspector | was: willing. to accept — 


_ plastic pipe covering for abatement 


- of the notice once it had been wr it- 
ten (Exh. 6), the testimony of both 
the inspector and mine foreman 


shows. that the. existence of bare 


wire. without any plastic covering 
was the cause of the writing of the 
notice. of violation (Tr. 16-17; 59; 


62; 110-111; 117). Moreover, the 


, Pine for eman seemed. to be certain | 


that. the notice would not have been 
written if the men had not been 


using the bare wire without first: 


— covering: it with plastic ive on 
110-111). ae : 


| In arriving at a, proper assess- 7 
ment: for the first violation, I find 
that the violation was not serious 


because’ the’ inspector ‘indefinitely 
extended the time for abatement. 


<<. The operator was negligent i in using 


the bare wire ‘without first « covering 


it with the ‘plastie pipe which. had. 
been ‘purchased for that purpose. 
A penalty of $15" will ‘be assessed 


for the first violation. 


| 805(1). was more serious: ethan the 
. first-because ‘the operator had by 
. that time obtained insulated wire 
and was able to: abate. the second. 
notice within a few: hours after it 
was issued, ae aos and re The 
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“operator \ was s negligent in nusing ee ; 


wire on two successive occasions. A. ‘ 


penalty of $25 will be assessed for _— 


the second violation. 


Notice No. 4 DOM 5/8/70. § eres 


(Telephone service was not pr se 


vided undergrownt. ): 


The Act requires: that a - commu- uu °, 


nication system be established be- - 
tween the working area and the sur- _ 
face. Since there was no telephone or 
other means of communication, the _ 
inspector issued the notice of vidla- - 
‘tion. The. reason: for the require- 
-ment is that a means of: communi- ; 

cation with the surface is important pis 
In emergencies. Telephone. equip- 
ment was hard-to: obtain and the ~ 

time for abatement was extended ~ - 
indefinitely. The operator did even- | 
tually obtain and installa telephone. 


before: the mine was closed Coy awa a 


“The: mine ee testified ine ey 


‘a new portal had been opened into 


the mine and.that the working faces” 


‘where the men: were employed at. — 
the time the notice was written was a 
‘no more than 100 feet, from the sur- 
face - (Tr. 119; 121). Section 316, 
7 which i is here involved, requires that hie 
a telephone “shall be. provided be- 
tween the surface and. each working — 
section of any coal. mine that is more | 
7 than one. hundred feet, from ae ie 


portal aa sate re 
While the Trepaeton’s seems to 1 Kaye: a 2 


written the notice. of violation on — 
the assumption that the 1,000- foot’. “ 
haulageway was the controlling fea- | 
ture of the mine whieh requir ed the ce 


a “DECISIONS | 


a installation ofa ‘elephone, the fact. 
remains that the Act itself does not 


| require one unless the working sec- 


tion is more than. 100 feet. from a 
portal. Since the inspector’s testi-_ 
-.. mony does not controvert the mine — 
- -foreman’s claim that the working 
section was within 100 feet of the 
-. new portal which was open at the 
-. time the notice was written, I find’ 
that. Respondent. was not obligated 


under section 316 to install a tele- 


cs ‘phone in its mine. Therefore, the © 


Bur eau’s Petition for Assessment of 


of Civil Penalty will be dismissed _ 


. ‘insofar as it alleged a violation of 


is : "section 316 of the Act. a | 
|. Notice No. 1.DOM 8/31/70 $08 (a 7 


(Means to implement a respirable 


es dust sampling. program, such Hae 
| sampling equipment, have not been 
_ provided at this. mine.) Sa 


| The inspector testified that he is- 
-- ~-gued this notice of violation because 
are the operator had not established a 
. program to test for environmental 
- dust. ACEP. 23-24). 
_-» shows that this particular violation — 
.Awas-not: ‘particularly. serious in the 
_ circumstances since the operator 
_. was using proper ventilation proce- 
7 dures i in its mine at this time and. 
_ the mine was not a dusty mine. 
which would have unduly exposed _ 


; ‘miners to lung diseases (Tr. 146). 
The inspector stated that dust- 


sampling equipment was hard to 
. obtain at the time and that it was 
- «necessary to give the operator an 
extension of time until October 98, 
1970, within which to implement a 


: | , dust-sampling program (Exh. 13). 


OF THE DEPARTMENT 


The evidence. 


! OF ‘THE | INTERIOR — | 


The operator teatified cas he at- : : 


adel the Bureau’s dust-sampling _ 
course in Pittsburgh from J uly 22 
through July 24, .1970,.and was is- 
sued a certificate showing that he is 
qualified to take dust samples in a 


coal mine (Tr. 181), He had already 


_ obtained the equipment to take dust, ae 
samples. prior to July 1970, but he 


was unable to obtain the cassettes . 


| i until the time he instituted. the dust 
program in October (Tr. 146). 


-Respondent’s. counsel moved to 


dismiss the Bureau’s Petition for 
Assessment of Civil: Penalty with 


respect to this violation because of 


: the operator’s inability to obtain the 
dust-sampling equipment prior to 


the time of the inspection (Tr. 53). 
Counsel argues that under Part 100 


of the Department’s. Regulations, 


absence of fault i 18 a ground for.not — 


assessing any penalties. Aside from 
the fact that Part 100 of the Regu- 
lations has been suspended until 
further notice. (88 F. BR. 10085, 
April 24, 1973), that Part of the : 


Regulations was promulgated to ex-_ 
plain: principles which would be 


used: by. the. Assessment. Officer. in 


preparing proposed orders of as-— 


sessment.. Even if Part 100, upon — 
which Respondent’s counsel relies, 


were applicable to the violations al- 
leged in this: proceeding, the evi- 
dence would not ‘support utilization. 
of the no-fault provision of Part 100° 
for the reason. that the inspector 


testified that the notices were issued 
only when the equipment was avail- 
_able at the time the notices were is, 
sued (Tr. 86-87). While the inspec- 
tor also testified that some of the 


sor 


te Be 


ee sinters ead equipment were hard 
to obtain, that-in itself is nota 
| reason to vacate the. notices of vio- 


lation. For example,. even. though : 
the operator testified that he showed 
vor the: inspector .the dust-sampling 
aoe equipment: which he had at the time 
the notice was issued, the inspector. 
a. testified that he believed the opera- — 
tor was negligent in not having 


tried harder than he did to get. the 
‘Inissing ‘cassettes before the notice 
was written (Tr. 24). 


. Part 100, even before. it was sus- 
pended, was not in my opinion ap- 
plicable to the assessment: of penal-_ 
ties following a hearing held under. 
section 109 of the Act. Even if Part — 
100 were applicable, however, the 


evidence inthis proceeding fails to 


show conclusively that. Respondent. 
could not have obtained cassettes for 
its dust-sampling equipment, prior 
to the time the notice of violation 
was written if an earlier and greater — 


effort: to obtain cassettes: had. been 


- made. Therefore, Respondent’s mo- 
tion to dismiss the Bureau’s Petition: 
insofar as it. alleged a violation of 
section. 202 (a) is denied. The other — 
motions by Respondent’s counsel to _ 

dismiss the Bureau’s Petition with | 
respect to other violations concern- 
ing the Respondent’s alleged inabil- 


ity to purchase. materials and equip- 


ment: are denied for the same rea- 
sons expromed: above: Cae 67; 23 | 


11397). 


co such. ivoutatannos: I find that 


the violation occurred and that. it 
was not serious since Respondent 


was observing proper ventilation 


; procedures. In view of the fact: that 
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Respondent: ate naed the Bureau? S a é 


course to learn’ how - ‘to. take dust - | 
samples and did have'all of the _ 
equipment: except the: cassettes at 


the time of: the inspection, it would — 
appear that’ Respondent was guilty — 
of only a very technical violation in -_ 


this instance. Therefore, a penalty 


of $1. will be. aaa for. ae 


ne violation. as : 
. Notice No. we Dom 11/1 19/20 $905 


(Lhe insulated power cable, | 


(Rk) 


 énstalled along the haulageway fora — 
distance of 600 feet, was not sup- 
ported by approved: type. nsula- 


tors.) 

~The ‘inspector testified thai the 
operator had used. nail-knob insula- 
tors in some ‘places and that he was. 


willing to accept those as approved- 
_ type insulators where they had been. _ 
_ used. The primary reason, however, 
| for the inspector’s having written 


the notice was the fact that the op-. 


erator had used such a few insula- 


tors that the wire had been allowed 7 
to sag and touch. combustible ma- — 


; ‘eaaie so as to create 2 shock | or fire 


hazard (Tr. 26-28 ; ; 64). et 
Respondent’s ‘motion to. dienes | 


the Bureaw’s Petition for Assess-_ 7 
ment of Civil Penalty with respect, ~ 
to this violation on the ground. that — 
the Act does not define “approved-~ - 


type insulators” is denied because . 


the nature of the violation wasinal-. - 


lowing the insulated power wires to. : 


come in contact. with combustible — 
materials. As indicated supra, Re- 
spondent was previously cited on 
May 8, 1970, for allowing power | : 
to touch combustible ma-.. 
terials. It. is appropriate: to es 


wires. 


- DECISION S. OF THE 


: | ane the , history. rifle Ba prev: ious vio- 
- lation in assessing a penalty for this 
second violation of section 805(k).. 


eT find that the violation occurred, “ 


e . that it was serious, and that the op- 


erator was. negligent. ‘A. penalty of. 
- $25- will be assessed. ay oe v10- 


| lation. 


. ). 


. etibles of the an. machine ane 


= — machine. a 
The inspector. testified that. he. 


4 jesued this notice because the opera- 


_ tor was using a fuse. instead. of a) 
Ls dual . element fuse or. automatic 


- cirenit breaker as. required by the 


| Act. “Automatic. circuit breakers . 
Were hard to obtain at.this time and 
Respondent’s. mine. was closed on 

December 30, 1970, before this al- 
- Jeged violation. was ever corrected 
os CBr. 28-80). The operator. testified 

: that, he had tried to purchase: auto- 

matic circuit breakers from Atlas ° 


3 Supply. and Equipment. Company 


in Clarksburg, West. Virginia, and 


aoe was told that they were unavailable 


- (Tr. 187)... 


I find that ihe volta occurred, 


ae ‘The fact that the operator was per-_ 
mitted to keep operating with fuses 
~~ shows that the violation was not 
~~ serious. The difficulty. of obtaining 
. the automatic cireuit breakers shows 
that the. operator was not negligent. 
A penalty of $5, will be assessed for 
this. violation. | : HS 


- Wotieb. No. 8 Dom 11/19/70 § 306 


(d) (There were four and eight — 


a ee am thé a cables of the 


DEPARTMENT” Or ‘THE. INTERIOR 


Notice No. 2g DOM 71/18/70 § 306 
| (Automatic circuit. breakers — 
were not provided for the trailing 


“180 th. 


tongue. uae a outing mae. 


| qhine, respectively. We 


‘The’ Act provides # that enie’ one 
temporary splice may bé made ina 


trailing cable within a 24-hour pe- 


riod. When the inispector found four — 


and’ eight temporary splices in the | 


trailing cables to the loading ma- 


chine and cutting machine, respec- 


tively, he issued the notice of viola- 


tion. While the notice itself does not | 
use the word “teniporary,” the in- — 
spector said he made it clear to the 
— operator that except, for one tempo- : 
rary: splice’ in a 24-hour period, the 


Act.. réquires- permanent or vul- 
canized splices (Tr. 34). The inspec- | 


tor stated that it: was difficult: to. 
obtain the equipment. to- make vul- _ 


canized splices at this time. 

_ Respondent’s counsel moved that. 
the Bureati’s Petition: for: Assess: 
ment of Civil Penalty. be dismissed 


insofar as it sought assessment of aL 


penalty for violation of section 306 
(d) because the notice failed to state 
specifically that: temporary splices 
were involved. The operator testified 


that he was aware that the notice. a 


was: directed: ‘to the fact that: his 


splices were ‘of the ‘temporary type 


prohibited by the Act (Tr. 153). 
Since the operator’s own testimony 


shows that he fully understood the _ 


nature of the violation for which he 


was being cited when the notice was 


issued, cotnsel’s motion to dismiss 
for failure of the inspector to use 
the word penperely im : the notice dip 4 
is denied. Pe ieee ra © OP a 
Respondents counsel also moved 
that the Bureau’s Petition be dis- 
missed insofar as ‘it relates to re- 
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quests for fos hoe penalties 


807 (b) of the Act because they were. 


issued during the effectiveness. of 


the Ratliff injunction + as informa-- 
tional notices. and carried notations - 
on them assuring the ‘operator that — 
no penalties would be assessed be- — 
' cause of the alleged violations cited 
in the notices. Counsel’s ‘argument. 
is ap pealing at first i impression, but. 
examination of the factual situation | 
existing at the time the notices were 
- issued shows: that. the argument. is 


| not well founded, | 
The facts are. that the inspector 


= firs st noted violations of sections 306 | 
(d) and 307 (b) on “May. 8, 1970. At | 
that time he wrote “informational” 


; notices, | Viz., Notice No. 5 DCM 
5/8/70, § 806(d) and. Notice No. 6 
DCM. 5/8/70 8 307 (b), stating that 
| because of the Ratliff injunction, no 
penalty would be assessed (Tr. 73- 
79). 


‘infor mational. ‘notices, 
; notices were thereafter. issued mak- 


ing it clear that. penalties. would be. 
assessed after materials and. equip-_ 
ment ‘required . to. abate the viola-_ 
tions became available for purchase . 


by the operator. 
~The: 


the effect: of Jahn him a. pene of 


LAs. EH: ‘Ratlig, It., yee Dilston Coal Com- 4 

: pany: et al. ¥. Walter J. Hickel, Secretary of. 
the Interior, et at., Civil ‘Action No. 70-C— | 
iy 50—-A, U.S. District Court for the Western Dis- 


: trict of Virginia, Orders issued April. 23 and 
ae April 30, 1970. . 
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‘The. ‘inspector further ex- 
| plained that if the oper ator did not. 
_correct the violations noted i in the 
additional 


informational notices, “in 
such circumstances, did not preju- 
dice the operator, but instead. had 


oe 


. time duane Shick i onl t inyst mn rs 
for violations of sections 306(d) and. 


correct: the. violations before they . 


were written as notices. of violation ~ _ 
which would. involve assessment. of 


civil penalties. The inspector’s testi+ _ 


mony. at. pages 87 and 88 of. the - 


transcript shows beyond any: doubt 7% 


that’ he would not have issued no-- 
tices . citing | violations. of sections ; 
306(d) and 307(b) of the Act. if the 
_conditions which caused the writing 7 
of. the informational . notices had’ 
‘not continued to exist at. the time the | 
notices were. written. in.a form re- 


quiring assessment, of. civil penal- — : 


ties. Therefore, - Respondent’s mo> 
tions. to dismiss the: Bureau’s Peti- © 
tion. with. respect to violations’ of, 
sections 306 (d) - and, 307 rb): of the ete 


Act. are denied. 


‘T find that the: olntion of cate a 


306(d) occurred. Since : both » the 
inspector and: operator. agreed. that °~ 


the temporary splices here involved -— 


were unusually well made and since : : 
the inspector allowed the operator ~~ : 
to continue. using ‘the cutting and ~~ 


| loading tnachines with a large num- Q ; 
ber of temporary splices. for about — 
seven months before the mine was 


closed, the record will not support ; 


a finding ‘that: ‘the violation was 


_ Serious. The operator’ s alleged ina- -_ 
. bility to’ procure vulcanizing equip- Bt 
ment supports a. ‘finding that no 


negligence was involved. Thetefore, eg 


a penalty of $5 will be assessed f for 
. this violation. oe, PO ap %: 
Notice No.4 DOU 11/12/70 §.307 y: Zs 
(The. metallic frames of the - 


cutting machine and eee mi on 


| chine were Wot gr ounded. ye 


oe 590 - - DECISIONS 


The inspector uber: that Ae 


only wires connected to the cutting 


and: loading machines were the posi- 
‘tive and. negative ‘wires, whereas 
7 the Act requires that the’ frames of 

3 the machines be orounded ; so that if. 


a wire becomes exposed, the frames 


of the’ machines will not become 
e energized and create an electrical 
shock hazard. The inspector said. 
that the cable. required to ground — 
the équipment was hard to obtain” 
‘and. the’ notice’ ‘never was abated — 


before the mine’ was ‘closed | on De- 


; cember 30; 1970 (Tr. 36-38. 72). 
 Tfind that the violation ocentred: : 
The granting of the extensions of. 


_time within which to comply will 
not support a finding that the viola- 


tion was: serious. The difficulty of | 


~ being able to purchase the required 
cable supports a finding that the 
operator was not negligent. A pen- 
alty of $5 will be assessed for this 
violation. ge 


| Notice No. 1 DOM 11/13/70 § 305 
(g) (Due to defective light switches 
and wiring, the headlights. were 
moperative on the two battery- 
powered locomotives. ) 

_ The inspector testified that the 
headlights on the locomotives were 


_ inoperative because of defective 


wiring. He said that he thought this 


Was a ser ious: violation because it. 
oe reduced the machine operator’ sabil- 
ea ‘ity to see and also it decreased the 
--.machine’s visibility | to those. work- _ | 
| becanse - sanitary toilet facilities — 
were not available at the mine, but — | 
he agreed that sanitary toilets were 
; hard to obtain at the time he wrote — 
the notice (Tr, 40). The. ‘dparatos 


~ Ing in the mine. He said the opera- 


ar ‘tor * was negligent in allowing this 
condition to exist (Tr. 39-40). 

= The operator testified that the 
- machines had-no defective wiring | 


or THE. DEPARTMENT. OF. TH INTERIOR 


“on: them Wr nisoevee el that: the : 
sole. cause ‘of the headlights’ break- 
ing was that. they, were mounted so 


Glos to the floor of the mine that — 
water would, fly. up on the. hot. sur- 


face of the headlights and cause 
them to burst. ‘The "Yolations were 
abated by moving _ the headlight — 
“mounts to the top of the Iscomo- ' 
tives so that water would not be as 


likely to hit them. Also the type of 


headlight was changed to a sealed: - 


unit which was less likely to break 


| from exposure to. water (Tr. 139 7 
140; 155-156). | ’ 


I find that the violation occurred 
and that it was somewhat serious — 
since lack of headlights increased 


the probability of an injury to min- 


ers working around the locomotives. 
The operator was negligent since 
his own testimony shows that when 
a headlight would .become broken 
during a producing shift, the men 


would not take time out to replace 


the bulb- (Tr. 161-162). Section 
305 (2) clearly provides that “* * * 
When a potentially dangerous con- 
dition.is found on. electric equip- 


- ment, such equipment shall be re- 
moved from service until such 


condition is corrected.” Therefore, 
a penalty of $25 will be assessed! for 
this violation. 


‘Notice No. 3 DOM 11/18/70 $307 - 


(dy (Sanitary toilet facilities were. 
not provided | under ground. ee ee 
The: inspector. issued this: notice 


[80 ED. 


’ : | 378): - "MYERS: 

| had: oe unable ‘to. pur ae ‘the. 
| sanitary. toilets i in Clarksburg, (Tr. 
oe) anes 


I find that bh Gollaed RO . 

am that it was nonserious, and that the 
. operator was not. negligent. A pen- 
 alty of $1 will be assessed for ee 
violation. 7 


i ae oak ade 
(Self-rescue devices were not 


(ny 
_ provided for the: undergr oun One 
—— ployees.) | 


~ The. inspector ered. ey ee 
a because the: men. working’ under- 
2 ground did not have self-rescue.dé- 
vices. The men need these to pro- 
“tect. them from carbon monoxide 1 in- 


the event a fire should occur in the 


4 mine. ‘The inspector. said ‘that the 
 self-rescuets were hard: to. obtain . 
The 
- operator testified: that he had unsuc- 
cessfully tried to purchase self- 
rescuers in Clarksburg and Mor gan- 7 


| " Watioe No: 1 uu 19/16/70 $308(0) o : 
(A ventilation system and methane 


-. at this: time (Tr. - 404-41). 


a town, West Virginia (Tr. 140).° 


I find that the violation secured, : 
: that it was serious, and. that the. Op” 
erator was not. negligent. ‘Despite 
the seriousness of the violation, | At” 
- would be unfair to assess a large 
penalty for an item which was hard . 


- to obtain at this. time. Therefore, a 


| It yf 5 will. be. assessed for ae eke 
penalty of $5 wi ~ list.of mine ‘pacaiors who. had hot” oe 


submitted’ ventilation system and” 7 
methane and dust control plans. for 
approval: of the’ ‘Bureau. His duty” - 
was to visit: the mines for which no 
plan had been received. The plans. 
were required | so that the. Bureau 
‘could determine whether the venti-- ~ 
dation: systems” in the mines. were. = 
. i aad es, and were ae - 


this violation. 


Notice No. a DOM 11/13/ "0 3 ie 
(Drinking water was not kept 


(8) 


available underground.) 


~The inspector. issued this notice 
7 because the operator did. not. keep 


a supply of water underground for 


use by the miners ‘in an emergency. 
- The inspector stated that the miners 
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len 


had. Pe own: dbdividnal: ee in - 
their dinner. pails, but the Act res 
quires. that an. adequate. supply of 
water be “stored” underground in; _ 
. addition to that. carried. ‘by the > indit, : a 
vidual. miners (Tr. 41-42)... eee 
~The: ‘oper ator stated: chat: ‘there md 
--was.a well at the portal of the: mine — es 
aud that the water had. been: tested es 

and approved by: the. health. depart- a 


ment. He said that: he had placed an i‘ 


a order. for a sanitary container for e 
storage of water underground but, 


that the order was never filledand — 


the mine was closed before: the cons | 7 
tainer was. obtained. a 141-1425; ne 


157-158)... 


I find hag the violation: ocotirred oo 
that it, was not serious in-a'mine _ 
whose working: faces were’ within - 
. 100. feet of the sur face; and that the 
operator was not negligent. A pen- 
alty of $5. will be assessed for oo — 


violation. aes ti? 


and dust control plan has not deen ‘. 


submitted to the District Me ee oS 
| for approval.) : ae ne 
The inspector, ‘testified. that ‘this - 
notice was s issued ater, the Siibdis- : 


DECISIONS. oF THE 


ge ‘gante i removal of nisthane rer - 
: control of: ‘dust in the mines (Tr. | 
| The ‘operator submitted 
~ sucha plan and:it was approved by 


/ : 93-95). 


the Bureau i In a letter to Respondent 


_ submit ‘the plan. was not serious. so 
long as the mine actually had a sat- 


isfactory. ventilation system. The. 
inspector was unaware of any de-~ 
ventilation 
~. system. at. the time the notice was’ 
. issued (Tr. 100). po 
J -find. that the ene pceuerea: ; 
oe that. it was nonserious in the cir- 
a - cumstances, “and that: the: oper ator 
_. was not negligent since the inspec- * 
tor said that delays in submission — 
-. of the plans were:often.caused by: 
< ‘the backlog of work to be done by 7 
- the engineers who prepared Taine 


ae fects «in. ‘Respondent’s 


+ maps. which: were useful-in submis- 


oa sion: of the plans. A penalty of $5. 


will be assessed for this violation. 


a Notice No. 2 MM 12/16/70 § 803 (t) 
 . (A fan stoppage plan, has not been 
submitted. to the: District nt Manager ‘s 
os. for approval.) » oo es 
The inspector acd that the ae | 


J distriet office at. Mount Hope issued 


a, list.of mine operators who had not. 
submitted the fan-stoppage plan. : 
= Among. the mines which he was re-. *° 

- quired to visit. in connection: with 

failure to submit: the. plan. was, Re-. 
spondent’s Mine. No. 2. He did not. 
think that failure. to. submit. the. 
plan was. Serious SO: Jong as the op-- 

erator. knew what, to ‘do and was. _ 

a prepared. to. take: appropriate steps. 
In the: event. the mine fan. Shonld; ~ 

a th, The inspector said he had, cy 


DEPARTMENT 


r OF ‘THE INTERIOR | 


reason to doubt that the paces In. . 


this instance, would have withdrawn 
-mnmen from the imine if the mine fan. 
had stopped and would have taken. 1, 
cee _ the required preliminary examina- 
. dated. March 4, 1971. Oke 96). The — 
inspector said that. the failure to 


tions before permitting - men to re- 
enter the mine following a ‘fan 


stoppage (Tr. 95-99). ‘The fan- 


stoppage plan was submitted by the 
operator within three days after 


the notice was written (Tr. 101). 


~ I find tha at the violation occur red, 
that it was nonserious, and that the : 


operator. was not negligent. A pen- 
-alty of $5 will be ® assessed for this ee 
violation. — | SOE ieee 


Summary DA Assessments, Die. : 


_ $a, and Conclusions of Law 


of record and the foregoing. find= 
ings of fact, the Respondent is. as. 
sessed the following: penalties. i ee 


1 Dom 5/8/70 $05 


Notice No: : 
Dees ee “$25. 
Notice No. 2 “DCM. 5/8/70 5305 —? 
a (3) ghee ean Clow os ve Seance ee we fs) 
Notice No 3 DOM 5/8/70 § 805 "oa 


a : Nott ei ee os — 15 | 
a). 


| ao t Monk. ee ere eee a: 


Notice No. 1 Dom nu//t0 $305 | 
(Rye be a OF 
Notice No.2: DOeM 11/12/70 208 ar 
CY ses ee ee Le iy 
Notice ie DOM 11/12/70 § 806 | 
PC) iat ee a B 
Notice No. 4:1 DCM. (11/19/70 3ele : 
~(b) mee Oe TE Ea my 
Notice No. 1 DOM 1/18/70 § 806 wee 
See nO ee ee "28 
Noti¢e No: 3° DOM 11/18/70: sai eee 


. () ae ac an Ors i men ee a 
Notice. No. 8: sabes 11/13/70 gait Pela 
nie ee _ 


On the basis of all the Gideon: Sikes 


Pa 78] oe oa a tde | ‘MYERS 


Notice N No. 4 DOM. 11/18/10 $317 





Boe ae ee 5 

. Notice No. 1 MM 12/16/70 § 308 | 
BA J eee he 3308 

Notice. No. 2. MM 13/16/70 § 303 ; 
— wanna wanna nnn anna n nen 8 De 

‘Total -Assessments___—-_-----— $167 

For the reason hereinbefore. 


found, the Bureaw’s Petition for 
- Assessment of Civil Penalty should 
be dismissed insofar as it. sought 


assessment of civil penalties for vio- 


lation of section 316 aS No. 4. 


DCM 5/8/70) of the Act. 


and health standards promulgated 


thereunder, and. that this case aTOse | . 
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ee 598 : 


under section 1 109 (a) (1) « of the at : 


and was properly completed pursu- 


ant to the Act after compliance with — 


all procedural Tequirements, | 


ORDER- 


_ WHEREFORE, 
that: 


it is ordered . 
(A) Hedpondents is , assessed civil “a 


penalties totaling $167. which: it) 
‘shall pay within 30 days from n thie: : 


date of this decision. | 
(B) The Bureaw’s Potion: for 


A t of Civil Penalty is dis 
I find and conclude that ee _ Assessment of Civil Penalty is dis 


ent’s Mine No. 2 is, and was at all 
pertinent times, subject to the pro- 
visions of the Act and to the safety 


missed insofar as it sought. assess- . 
ment of civil penalties with respect: 


: to section 316 of the Act. 


 BiGaean C. Sanne’, | 
ada Law Judge. 


Pe a ee A ee ee ee en ae 
. 


eee mate a oe ae “CURTIS: 


: 18 IBLA 4. 


- CURTIS D. ‘PETERS: 


Decided August 29,7 193 


Appeal from decision (Ss 8830) © of 


California State Office, Bureau of Land 
Management, rejecting application for 


Indian allotment for national forest 


land. 


Affirmed as modified. 
Act of June 25, 1910—Indian Allot- 


‘ments on Public Domain: Generally— 
Indian Allotments on Public Domain: 
| Lands Subject to — | 


Where the Secretary of A opleuitaee. has 
made a determination pursuant to sec- 


tion 31 of the Act of June 25, 1910, 36 
‘Stat. 863, 25 U.S.C..§ 3387 (1970), that 
lands within a national forest are more 


valuable for argricultural or grazing 


- purposes than for the timber found there- 
on, the Secretary of the Interior is au-. 
thorized, in his discretion, to accept an- 

application for an Indian allotment 


thereon, and to cause the allotment. to 


be made. Even where such a determina- 
tion by the Secretary of Agriculture has | 
been made, the Secretary of the Interior _ 
may reject the allotment on any rational 


basis, including, without limitation, con- 
Siderations of. public policy. Such con- 


_ Siderations. may encompass recreational - 
~~ and watershed values and paanee of 
rs erosion. ' | 


APPEARANCES: William H. Cozad, 


Esq., of ‘the California Indian Legal 


Services, Eureka, arena for a 
Jant. : . 


OPINION BY MR. FISHMAN 
INTERIOR BOARD OF 
LAND APPEALS. 


Curtis D. Peters ‘has. appealed 


| from. a decision of the: California . 


agricultural 


De PETERS | ous Cae = BOB a 
| August 29, 1978 pase HO Nate oes 
State Office, Barna of Tang: Man- ae 
agement, dated. November 17, 1972, ey 
which rejected his Indian allotment: i. 
application embracing lands within -— 


the Klamath National Forest, Cali- 


fornia. This case is a sequel of Cur- 


tis D. Peters,6 IBLA 5 (1972). 

_ Appellant originally filed an ap- 
plication for an Indian allotment... 
for lands within the Klamath Na- - 
tional Forest on January 26, 1970. — 
The application was rejected by the 


Bureau on the basis that neither 
_ appellant nor any of his ancestors _ 
occupied the land in: accordance. ee 
with 25 U.S.C. §§ 336, 337 (1970). 
_The decision of the Bureau was re-> — 
versed on appeal on the basis that 
there was no indication in the record 
that the Secretary of Agriculture ae 
had made a determination, in ac- 
cordance with the Act of June a 
1910, that the land inissuewasmore 
valuable for agricultural or graz- — - 
ing purposes than for the timber 
found thereon. Curtis: D. panes ‘ae 
“SUpra. | ae 
The case was. vanandsds i the 
Supervisor ofthe Klamath National 
Forest. On August 25, 1972, the Act- 
ing Regional Horester, acting on be- . - 
half of the Secretary of Agriculture, 
nformed the Bureau of Land Man- | - 
agement that a. determination: had 


been made in accordance with the 
decision in Peters, supra, that- the. 
land in issue was “more valuable for . 


agricultural or grazing purposes © 


than for the timber found thereon.” 
_ Notwithstanding the finding that — 
the land was more valuable. for 


80 LD. No.9 


or. grazing -purposes - 7 : 
rather than for the timber found. .— 


596 


of thereon, ‘he Acting el For- | 


ester. concluded that the land in 


re “issue was more. valuable. for “na- 


_ tional forest. purposes,” as set forth 
~ in the Organic Act of June 4, 1897, 
~ 80 Stat. 34, 16 U.S.C. § 475. (1970), 
and. the . “Multiple-Use Sustained- 
Yield Act of June 12, 1960, 74 Stat. 
915, 16. U.S.C. § 528 (1970), than 
. for. agricultural, or grazing pur- 
poses. | 
| ‘The - ene of ‘Land ee 
| maa, relying on ‘the several detér- 


| “gninations made by-the Acting Re-. 


| gional Forester rejected appellant’s 
application. ‘Based upon our review 


‘ -. of the record, we are of the opinion 
~.. that appellant’ s application should 


not. have been rejected on the basis 
of the determination made by. the 

Forest Service that the land in issue 
was. more . valuable for. “national 
forest. purposes” than. for agricul- 


3 tural or. grazing purposes. 


os Section 31 of the Act of June 25, 
1910, provides: .. ” 
: The Secretary of the Interior is author- 


4zed, im his discretion, to make allotments 
within the national forests in conformity 


, : with. the general allotment laws, to any 


: Indian occupying, living on, or having 
improvements on land - included within 


| any ‘such. national forest who is not en- 
titled to an ‘allotment. on. any : existing 
Indian reservation, or for whose tribe -no 


; ‘reservation has been provided, or whose 
, “reservation was not sufficient to afford 
_ an allotment to each member thereof. 
- ‘All applications for allotments under the 
provisions of this section shall be sub- 


.~ mitted to the Secretary of Agriculture 


who shall determine whether the lands 
applied for are more valuable for agri- 
cultural or grazing purposes than for the 

3 ‘timber found thereon; and if it be found 
a that the lands apered for are more valu- 


- DECISIONS OF THE DEPARTMENT OF THE INTERIOR | 


| [80 LD. a4 


pe agricultur al or grazing purposes, 


then the Secretary of the Interior shall 


cause allotment to be made as herein. of 


provided. (Italics supplied. dy. 


It is obvious from the language 
quoted in the Act.of June 25, 1910, 
that the proper legal standard to be : 


| applied by. the Secretary of Agri-. 


culture is whether the land applied | 
for as an Indian allotment is more 
valuable for agricultural or grazing 
purposes or for the timber found — 
thereon. Nowhere in the Act of 
June 25, 1910, is there any reference. 
to: a iggal nd to be-applied 
which relates to ‘national forest 
purposes.” ” References to the Or- 
ganic Act of June 4, 1897; and the - 
Multiple-Use Sustained- Yield Act 
of June 12, 1960, are, in our view, 


inapposite for the determination by 


the Department of Agriculture. The 
term “forest purposes” is much 
broader in scope than the term “tim- 
ber.” Congress used the word “tim- 
ber” in the Act of June 25, 1910, and 
refers to “forest. purposes” in the 
Organic Act and the Multiple-Use 


- Sustained-Yield Act. At the time 


that. Congress enacted the 1910 Act, 
it was, of course, aware of the term 

“forest purposes” employed in the — 
1897 Act. Had Congress intended to 
utilize the same standard, it would 
have employed the same term. More- 
over, the Multiple-Use Sustained: 
Yield Act of June 12, 1960, does not — 
grant any substantive authority to 
the Department of Agriculture, but 
simply reiterates the then existing 
practices of the Forest Service as 
having. Congressional policy ap- 
proval. We. can only conclude that 
by using ‘different terms Congress 


t 26 Sianasd the terms to have different 
2 meanings. as 
Ifthe applicant = ee met 


the requirements for an Indian al- 
lotment, his application should not 
_ be denied on the basis of the Depart- 


ment of Agriculture’s determination. 
that the land is more valuable for 


national forest pur poses: than -for 


agricultural or grazing. purposes.' 


The Secretary of Agriculture, 
_ through his delegate, specifically 
made a determination that the land 
in issue is more valuable for agri- 


cultural or grazing purposes than. 


for the timber found thereon. This 
is the standard which appears in the 


Act of June 25, 1910, and it is the 


only proper standard to be applied 
by the Department of Agriculture. 

In Peters, supra, the question of 
appellant’s occupancy of the land 
in issue was not. reached. The case 
was remanded to. the Supervisor of 
the Klamath National Forest to de- 
termine, as required by the Act of 
June.25, 1910, whether the land was 
more ; valuable for agricultural or 

grazing ‘purposes or ‘for the timber 
- found thereon. Since the determina- 
tion has been made that the land is 
more. valuable for agricultural or 
grazing purposes, we now reach the 
issue of the exercise of this Depart- 
" ment’s discretion. 


- This Department is ‘not required 


to grant an Indian allotment within 
a national forest merely because the 
statutory criteria have been satis- 


fied. The 1910 Act is orystal clear _ 
that, : eee Secretary of the In- . 


1 See Tunior Walter Dau gherty, i IBLA 291. 


(1972). 
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terior is ehulioried: in his Aibere: sees 
tion” to make ar a grant. The es 
proper exercise of discretionary au-. 
thority by this Department has re- 
| ceived judicial sanction. See Udallv. - 
Laliman, 380.U.S. 1 (1965), rehear=. 


ing denied, 880 U.S. 989 (1965) 3. | 


Duesing v. Udall, 350 F.2d 748. 
(D.C. Cir. 1965), cert: denied, 383. — 
US. 912 (1966) ; Pease v. Udall, 382 
F.2d 62 (9th Cir. 1964) ; hor-West- 
cliffe Development, Inc. vy. Udall, - 


314 F.2d 257 (D.C. Cir. 1968), cert. 


denied, 873 U.S. 951 (1963); Haley > 
v. Seaton, 281 F.2d 620 (. GC. Gir. oe 


1960). é 
Approval of an ‘Tndiawi siigeniont 
never was and is not how a mere 
ministerial duty of this Depar tment 
Finch v. United States, 387 F.2d 13 
(10th Cir. 1967), cert. denied, 390 
U.S. 1012 (1968). The exercise of _ 
discretionary authority must be 
predicated upon rational grounds. 
Umited States vy. Maher, 5 IBLA 
209, 79 LD. 109(1972). See Hopkins — 
v. United States, 414 F.2d 464 (9th 
Cir. 1969) ; Daniels v. United States, 
247 F.Supp. 193 (W.D. Okla. 1965). 

The information of record indi- 
cates that the land could not sup-. 
port reasonably. an Indian family. 
See Hopkins v. United States, 


- supra. This conclusion stems fon 


the finding that under optimum . 
conditions the lands applied - for 


could support 10 to 18 cows for one 
year.and in the general . area.the | 


smallest marginal family unit is 
considered. to be 200 cows. Although - : 
itis true that. Indian allotment ap- 


plications. ‘for lands in national 


forests are not subject to the classi- "e 


: rheneh 
ees authority of the Secretary 
of the Interior, Bobby Lee oore, 
72 LD. 505, 518 (1965), the issue 
_ of the economic viability * 2 of the al- 


~ Jotment sought is a matter to be 
racoustecred by the Department in ex- 


ercising its discretion. See - ohm H. : 


Balmer, 71 I.D. 66 (1964). 


-In Balmer, at p. St, the Depart | 


| ‘ment stated: 


Since the intent of the Indian Allot- 
_ment Act is to provide, in effect, a home-_ 
_ stead which will constitute the source of 

a livelihood for an Indian family * * *. 


it: is within ‘the: authority of the Secre- 


‘tary of the Interior to determine that 160 - 


' acres of grazing land that is incapable 
‘of supporting a ranch family is not proper 
‘for acquisition in satisfaction of rights 
acquired by Indians. under the Indian 
Allotment Act. | 


_ -We note that: appellant’s connec- | 
tion with the lands sought is, at best, 
tangential. The unrebutted facts of 
_~ record show that appellant was born 


at’ Eyese Bar, California, May 24, 
1924, and lived there until 1936. 
Eyese Bar is some 50. miles distant 


from the lands in issue. Appellant 


and his family lived on the lands 





2We wish to. stress that we are not . -sug- 
gesting | that the. land. sought under the 
Indian allotment: laws must constitute, in and 
of itself, an economic self-sustaining unit be- 
. fore it will be. allotted. However, the Secre- 
tary of the Interior may consider the land’s 


economic potential in the totality of the ony ° 


siderations bearing. Been the exercise ieee his 


- @iseretion. : 


 §It may. be iiciied that a- finding by the 
Secretary. of: Agriculture that ‘the lands are 
more valuable for agricultural or grazing pur- 
. poses: than-for timber is dispositive ofthe 


matter. However, 43 CFR. 2583.2(b),. relating. 


to ‘Indian allotment applications-in national 
- forests, requites that. ‘the land *: oe & [be] 
. found to es chiefly valuable for agriculture or 
“grazing aa -(Italies — added). Bands 
“awhieli a the! iiuie use values enunciated in 
this decision are more valuable therefor than 


' for the marginal grazing 1 use eur lands: might _ 


_ support. - 
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in issue from 1936 to 1944. 
residence was destroyed by fire i in 
1944 and has not been rebuilt. Ap- 
pellant and his family moved away 
from these lands in 1944 and neither — 
he nor they have lived on the lands 


‘since that time. It is doubtful that - 


appellant is an Indian “occupying, 


living on, or having improvements” 
-on the lands in issue. 25 U.S.C. § 337 


(197 0). Because of the disposition © 
of this case, we need not: decided . 


the settlement 1 issue. 


In exercising discretion unde os 
public land laws, the Department 


cannot be blind to considerations of 
public interest. See Lillian Sher- 
— moen, A-28119 (January 15, 1960). 


The report of the Acting Regional 
Forester of tee 25, 1972, ‘states 
im part that: 


Ok eR [T}here are some: oak and pine - 


trees. growing. on the subject property, 


above the scenic Klamath River High- 
way, which add some recreational value 


_ because of scenic backdrop and aesthetics. 
Also, the eastern portion has potential rec- 


reational value as ‘a Small campground 
to accommodate: fishermen; hunters and 


other recreationists. In addition, the sub- 
ject property, has value for watershed 


purposes, ‘This is particularly. true for the | 
steep brush area. Any attempt to heavily 
sraze it would cause the thin soil mantle 


to erode” and wash ‘into’ the Klamath | 


River. on, Oe ine oh ee 
~- Tn view of the: noneconomic agri- 


cultural or grazing potential of the 
lands, the remoteness of appellant’s 


connection: with such lands, and the 





.. 4 There are indications in the record. that 
the lands may be mineral in character. Under 
80 U.S.C. § 21 (1970), lands valuable for min- 
erals are not subject to disposal under the land 
laws, with certain exceptions. In view of the 
disposition. of. the appeal, we. ‘refrain. from 
addressing ourselves to this question. 


Their : | 


public. use date erosion n potential of 


the lands if devoted to intensive 


grazing, the public interest is best | 


served by affirmation of the rejec- 
| tion of the application at bar. This 
action represents the independent 
judgment of this Board. We reiter- 
ate that the sole function. of the De- 
partment of Agriculture 1s pre- ' 


scribed by the law, #.¢., to determine ~ 
~ whether the lands ‘ ‘are more valu- 


~ able for agricultural or grazing pur- 
poses than for the muvee found 
thereon.” See Miller v. United 
States, Civil No. 70-2328 (W. ie a 
July 5, 1978). 3 
We. point ae tbat an india ap- 


plicant is not deprived of his right. 


to an allotment when his applica- 
tion is rejected. He-is merely re- 


quired to apply for other land suit-. 
United 


States, supra; John #. Balmer, 


able therefor. | Finch v. 


SUPT A. 


| a | 


-Frepentox Fisnaay; M ember. : 


We CONCUR: 


| Epwarp W. ainsi) M ember. 


7 Doveras E. Haxnrquns, Mu Lember. 


WHELESS DRILLING COMPANY | : 


| 13 IBLA 21. 


whereby the Director, Geological Sur- 


"WHELESS ‘DRILLING 
| _ September 5, 1973. 


| Therefore, put stant to sithie sition: 
ity delegated to the Board of Land | 
Appeals by the Secretary of the 
Interior, 48 CFR: 4.1, the decision 
appealed from is affirmed as modi- 


| | Dildo’ September 5, 1928 | 
Apnea from’ decision GS-47-0&6 
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vey, affirmed an. Oil ae Gas Super” 7 


visor’s order setting out a different — = 
basis for computation of. the Govern-— 


ment’s royalty from oil and gas lease — 


BLM. 039498 (La:), and demanding 
payment of additional a thereon, me | 


| Affirmed. 
Oil and Gas Leases: 1: Royalties: 


In determining the amount of royalty ue. Oa 
to the United States from production of . — . 
natural gas from an oil and. gas lease. .:— 
“pursuant to sec. 8, Act of August 8, 1946, 
60 Stat. 951, it is proper for the Geologi-. a 
cal Survey to.use a base. value. which re 

includes beth ‘the pur ‘chase price paid for . 
the natural gas as established by’ the’ a 


Federal Power Commission plus any.ad- 


ditional sum paid by the purchaser.of:the .-. a 


gas to unit operator as consideration for 


the purchase of. gas from the unit of 
Which the federal lease is a ‘part: . 7 = * 


APPEARANCES: N. H. Wheless, Jn, jee 

President, Wheless Drilling Company; - 
Lawrence R. Hoese, Esq., Office of the nes, 
Solicitor, U.S. Department of the _ ae 
terior, Washington, D. Co Oh ge 


is OPINION 
BY MR. HENRIQUES 5 ee 
INTERIOR BOARD = LAND oe 
ee APPEALS © Re 


| ’ -Wheless ‘Drilling ere ‘has. a 
appealed from. decision GS-47—- 
O&G of November 8, 1971, wherein.  ~ 
the Director, Geological Sarr. af- 
firmed the basis of royalty computa--.. — 
tion prescribed for oil and gas lease . ~~ 
Simsboro as 
Field, Lincoln Parish, Louisiana, = 
established by-order of the Oil and 
Gas Supervisor, Tulsa, Oklahoma,: ae 


BLM 039498 (La.), 


dated July 20, 1970, as amended by. 


order of J uly 31, 1970. The super-. Pies | 
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visor required that payments of , 


royalty. to. the Government be based 
on the gross- proceeds accruing’ to 


the. lessee, including’ both the sale. 


' price of the gas produced and the 


tax reimbursement made by the gas 


- purchaser to the producer. 


The issue presented is whether the 
amount reimbursed by the buyer to - 


‘the seller of part‘of the severance 


“a tax paid. by seller on production 


from a unit well is properly to be 


included as part of the gross value 


7 of the production in computation of 
the. Government’s royalty from a 


federal oil and gas lease committed 
to the communitization agreement 
~.. under whose terms the well: was 


drilled. Sa _ 
THE a 


| _ Noncompetitive oil and gas lease 
BLM 039498 (La.) issued April 1,. 
1955, to J. B. Berland, for a term t 


five years and so long thereafter as 
_ oil or gas is. produced in’ paying 
~ quantities. Section 8, Act of Au- 


"gust 8, 1946, 60 Stat, 951. The lessee 
is obligated to pay to the lessor 
royalty at.the rate of 1214 percent 


_ of the value of the production re- 


~ moved or sold from the leased lands, 
computed in accordance with the 
oil and gas operating regulations. 
80 CFR 221.47, 221.50. By mesne 


. conveyances, record title to the lease 


ae has become vested as follows: 


ae Owner _ Percentage 
Wheless Drilling Company...- 43. 7500 


_ “Wheless Drilling Company, 


Trustee cor ene 12, 5000 
S: G. Bitks: 2.82 acs et 8. 7500 


be eet os ed oes : 
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Ji R pucebes Jr coisas a tS 7500 
George D. Nelson... —_ eee ast. Zeisib 
J. Pat Beaird---___-.__--_-__-- 21. 8750 


The lease embraces the E iy NW 1, 


sec. 9, T. 17 N., R. 4 W., La. Mer., 


Titicoln Par an Louisiana, contain- | 


ing 79 acres. 

- By its Order 229.1, dated ee 
gust 28, 1957, the lesan Depart- | 
ment of Conservation, inter alia, 
designated all sec. 9, T. 17.N., R. 4 
W., La. Mer., as a 640. -acre aniline 
nad spacing unit within the Sims- 
boro Field, pursuant to the Depart- | 


ment’s earlier Order 222. 


~ Communitization. Agreement 14- 
08-001-53038, approved January 19, 


1959, by the Acting Director, Geo- 


logical Survey, covers the 79 acres 
of federal land in lease BLM 039498 
(La.), and the remaining 553 acres 
of privately owned land in sec. 9, T. 
17N., R. 4 W., effective as of ine 1, 
1958. The federal land ers 


one-eighth of the unit area, Under | 


the Agreement, all rights to the dry 


gas and condensate producible from - 


the Hosston oO zone of the Travis 
Peak formation in the sald sec. 9 
are communitized. - 

Wheless Drilling Company, oper- 


ator of the unit, completed the #1. 
—'T. L. James well on private landin — 
the NW 1% SE ¥, sec. 9, on July 35 
1958, as a gas producer with initial 


production: of 514 million cubic feet 
of gas per day. All production from 


this well is allocable in accordance 
with Communitization Agreement _ 


14—08-001-5303. Lease. BLM 039498 


_(a.) became productive by virtue 


of pee part of the unit.» 


-[80 LD | | 
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ome Aas 14, 1958 gas : 
| produced from the #1-T. L. James — 


well has been purchased by the Ar- 
kansas Louisiana Gas Company, a 

pipeline company operating in in- 
terstate commerce. Prices paid for 
the gas have been in accordance 


- with field rates established by the 
- Federal Power Commission. oe PC], 


: as: follows: 


| $0. 11921 per. pode cubic _ tof gas ae 


[Mcf] until October 1, 1961 | 
a 12370 per . Met until September 30, 
1964 


$0. 12820 per Met until ‘September 30, 


1967 

$0.13270 per Mcf since October. 1; ‘1967 
* The State of Lousiana levies a 
severance tax upon all natural re- 


sources severed or produced from 
land or water, including natural gas, 


| within the State. 47 :631 La. Rev. 


Stat. of 1950, as amended. and : sup- 


_ plemented. The present impost, ap- 


plicable since December 1, 1958, is 


9.8 cents per Mcf, unless the produc- 


ing well is ‘incapable of producing 
an average of 250,000 cubic feet of 


gas per day; in ‘which case the sev- 
‘ erance tax rate is reduced tol, cent 


per Mcf. 47:633 La. Rev. Stat. of © 
1950, as amended and supplemented. 


Payment of the tax is the responsi- 


bility of the owners of the resource 
at the time of severance, in propor-_ 
~~ tion to the quantity of their respec- 


tive interests. 47-682 La. Rev. Stat. 
Of 1950, as amended and supple- 


mented. The terms of lease BLM 
039498. (La.), at sec. 2(k), provide 

that the lessee will pay all taxes” 
lawfully assessed and levied under — 


the laws of the State upon oil and 


aes WHELESS. DRILLING COMPANY’ 
| September 5, 1973. 


gas. produced from the leased fanas a 


The. Government’s royalty interest, : 2, 
however; J 1s not charged. with its pro os 
rata share of the severance tax, as . 

are Be! 


all -other 
charged. ae | 
- Pursuant to. meus. 9 6s te pei 


royalty — owners” 


sues agreement between Wheless 
Drilling Company,. seller, and Ar- 
kansas Louisiana Gas Company, 
buyer, to which agreement produc- 
tion from lease BLM 039498 (La.) _ — 
5. was committed. July 1,.1958, the 
~ seller shall pay all existing sever- 

ance taxes [the Louisiana severance _. 
tax on- natural gas at that time was. 
-$.008 per Mcf], but intheeventthat ~— 


there.is.a later i increase in the sev- © 
erance tax, the buyer will reimburse © 


the seller for 24. of such additional . : 
tax. The State of Louisiana, in fact, 


did increase its severance tax on nat- 


ural gas to $.023 per Mcf, effective 
December 1, 1958. Thereafter, Ar- 
kansas [onisiana Gasdidreiniburse . ~ 


Wheless for 24 of the increase of 2 - 


cents per Mcf, or $0.018333 per Mcf,  _ 
on natural gas purchased from the 2 
#1 TT. L. James well. It appears 
that Arkansas Louisiana Gas owns _ 


1864175 interest in the #1.T. L. 


James well, so that actual reim- 
bursement of severance tax paid to __ 
Wheless is for only .797958 inter- 


est, with no reimbursement being 2 
paid for the Government’s. royalty —_ 


interest of .015625. - 


“Tn practice, the buyer, Arkansas ~ 


Louisiana Gas, does all the actual: _ 
accounting work. for the. seller, that. 

is, it computes the value of gastaken’ 
[at FPC-approved prices], ‘the 
_atnount of Louisiana severance tax, ae 


bee the unit, 


to. the 
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7 : and the amount of Seuntaremont? 
due under its gas sales agreement to _ 


repay part of the increased sever- 
ance tax, and then makes payments 
as appropriate. As no severance tax 


is levied against the Government’s 
. royalty interest, no reimbursement 
is appliéd to it, so the royalty pay- 


ment on the Government’s share of 
royalty from inclusion of lease 


> BLM 039498 (La.) in the #1 T. L. 


_ James well unit has been computed 


. strictly on the basis of 1%, of the 
_> total FPC-set price per Mcf, based 


on the Government land being 1% of 
Se and the Government 
.. royalty rate being 44 of production. 


_ In June 1970, when the Oil and 
. Gas Supervisor became aware that 


: 2 Arkansas Louisiana Gas had been 
buying. gas from the #1 T. L. 


-. James well. for the contract price . 
-. (the FPC-approved unit price per 
. Mcf) | 


| [currently .$0.132700 per 
_ Mcf], plus the tax reimbursement 


_ of $0.013333 per Mcf as provided in 

gee. 9 of the gas purchase contract, 

_.. for an average weighted price of 
- $0.146033.per Mcf, he called upon 


- Wheless by letter of July 20, 1970, 
.. for payment of. additional royalty 
United States on the 
$0.013333 per Mcf received for the 


-.. interest of lease BLM 039498 (La.) 


since December 1, 1958. 
- ‘Arkansas Louisiana Gas replied 
that no severance tax had been de- 


~ .ducted from the . Government’s 


royalty interest, so no tax reimburse- 
ment had been paid. thereon, and 


_ that, the Government’s royalty had 
always been computed as 1/64 


(015625) of the value of the total 
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production from ‘Re 41 7. L. James i: 


well, based-on the FPC- established 
contract price. 
_ The Supervisor then, on 7 era dl, 


1970, modified his demand to call 


for payment of additional royalty 
to the Government based on a 
tax reimbursement of $0. 013125 
($0.018333 x .984375). per Mcf, in - 
recognition of the fact that no tax 
reimbursement is paid for the 


015625 tax-exempt interest. of the 
Government. es 


The Director, Geological Survey, 
affirmed. the Supervisor’s ee 


_ and this appeal followed. 


The issue presented 1 in this case is 
one of first impression for the De- 
partment. Wheless contends that 


“since no severance tax is. applicable 


to that portion of the production 
from the #1 T. L. James well at-— 


tributable to the Federal royalty 


interest, the Government. i 1s not en- 


titled to share in any proceeds which 


accrue to Wheless from the reim-. 
bursement of such taxes, which it 


has paid. Geological Survey main- 


tains that, ae the ambit of .30 
CFR 291. At, “gross proceeds” for. 
computation of the Federal royalty. 

payment from its interest in the #1 
T. L. James well includes the sever- 
ance tax reimbursement. 

-.Wheless contends that Federal 


lease: BLM 039498 (La.), for com- 


putation of royalty attributable | 
thereto, should be segregated from 


all other lands. and interests in-- 


cluded in Communitization Agree- 
ment 14-08-001-5303.. Geological 
Survey argues that each tract of | 
land within the communitized area 


[80 Ep. 2 


- ae 


shares hiatably in the rere from : 


the sale of gas. and condensate pro- 
duced — from the communitized 
formation. se 

- Wheless contends the demand by 
- Geological Survey for payment of 
additional royalty based on the re- 


imbursement of severance tax will 


result in unjust enrichment in the 


value of the federal gas through a 


net loss.to the gas producer. 
. . The oil and gas operating regula- 
tions, i in discussing the “Value basis 


for computing royalties” at 30 CFR 


221.47, use the expressions — “esti- 


mated reasonable value” and. “gross 
| proceeds” as parameters. in. estab- | 
_ lishing the “value of production” 


for ‘the purpose of computing 


royalty. The regulations direct that 
consideration be given to the high- 
est price paid for production of like 


quality in the same field, to the price 


received by the lessee, and to the 


posted price, as well as to other rele- 
vant matters. 


We recognize that toute to set 
field prices for natural gas sold in 
interstate commerce is vested in the | 


Federal Power Commission, by the 
Natural Gas Act, 15 U.S.C. §§ 717 
et seg. (1970). We recognize also 
that the field price established by 


-FPC is not necessarily the “value. 


of production” as that term is used 


In the oil and gas operating regula-. 


tions, 80 CFR 221.47, especially 
when the additional factor of “gross 
proceeds” is considered. 


may not be interchangeable, Pro- 


ceeds of a sale, unless there is some- 


_ thing in the context showing to the 


| WHELESS DRILLING. iad a 
| September 5, (1973. . 
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contr ary, means total ee ae 


United States v. Stanolind Crude — 


Oi Purchasing Company, 113 F. od. 
194, 198 (10th Cir. 1940). et of ee 
‘The. ‘gas purchase contract,’ in- 
volving the subject lease, entered — 
into between Arkansas Louiaiaina, - 
Gas, the buyer, and Wheless, the = 
seller, contains’ a provision in sec. 9: a 
whereby the buyer will reimburse to 
the seller a specified percentage: of © 


any. increase in the state severance . 
tax above that-in effect on the date 
of the agreement. ‘The record shows a 
that an increase in the state sever- 
ance tax was imposed after the date ~~ 
of the contract, effective Decem-. 
ber 1, 1958, and that the buyer has. 
rofmburséd the seller the amounts - 


specified i in the sale agreement since 7 


that date. 


Tt seems eb ae to us ‘that the a 


buyer thus is paying to theseller an _ 
‘amount greater than the established ae 
field price for the natural gas it ~ 

. purchases from the #1T..L. James .. 
well. It follows, therefore, that itis -— 
reasonable to compute the Federal . 
royalty of the natural gas taken — 
from this well on a unit value con- 
sisting of the field price established 
by FPC plus. the amount of the | 
severance tax reimbursed by the  — 


buyer. ‘Within the context of 380 | 


CFR 221.47, “gross proceeds” means © 7 
the established field. price for the 
natural gas plus any additional ~ 


sums paid by the purchaser of the 


| gas to the unit operator as-con- 
Proceeds and fair market value 


sideration for the purchase of gas 


from the unit of which the federal . _ 
lease is a part. In the present case, 
the unit value for purposes of a — 


a ee chs. edaral royalty | 
0. 132700. plus. 638/64. of $0. 18888 


_- [$0.013125] or a total of $0.145825 _ 


: _ per Mcf. Wheless must comply with 
the demand by the Oil and Gas 
| _ Supervisor for payment. of addi- 


tional, royalty to the United States 


- on. the reimbursed severance tax by 
the buyer. : 

California Csmnin: v. U dal, 296 

: F.2d 384 (D.C. Cir. 1961), affirms 


— the right of the Secretary of the In- 
~ terior.to establish “reasonable price” 


for royalty purposes. Kerr-McGee 
- O4l. Industries, Inc, 1 1D. 464 
(1963), held that. the Secretary of 
_ the Interior in computing the basic 
ie royalty. due to the United States 
~ under.a lease may properly look to 


the. actual consideration to be re. 


- ceived by its lessee-seller under gas 
_ sales contracts with.a buyer in order 


to determine the proper value basis 
. for the royalty, and : a determination 


_ by the Geological. Survey that a re- 
| imbursement to the seller constitutes 


part.of the contract sales price and 
should be included in the total value 


_ basis. for the basic royalty computa- 
tion is proper. We. have applied 
these principles. to the case at bar. 


| For the reasons set forth above we | 
rej ect. the contentions by Wheless 


| that the federal royalties should be 
; computed solely on the basis of the 


- sale price of 14 of the gas produced _ 
_ from the #1°T. L. James well, the — 


| government- owned land being 1% of 


: the communitized area. Absent any 


| payments. for _reimbursement. of 
severance tax, or any. other supple- 


Z mental. consideration, the FPC. fig- 
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| ure. eaiould probably be a proper base | 


for computation of the royalty. 
_ Likewise, we do not assent to the 


| proposition that the computation of 
federal royalty on the gross pro-. 
ceeds, consisting of the gas purchase 


price plus the reimbursed severance 


_ tax, creates unjust enrichment of the 


Government’s royalty interest. The _ 
Government is entitled to its royalty. 

on the “reasonable value” of the gas 
as set: by the Secretary, which by 
regulation. may not.be less than the 
highest, gross. price. received for 


similar gas. We have. detérmined © 


that the. base value for computa- 
tion of the federal ‘royalty 3 in this 
case must include both the gas pur-— 


chase price and the reimbursed sev- 


erance tax. 


_ Therefore, ‘pursuant #6 the au | 


thority. delegated to the Board of 


Land Appeals by the Secretary of — 


the Interior, 48 CFR 4.1, the deci- 


sion appealed from i is affirmed, 


Doveras E. Hsmiaues Wen ek 3 


| WE CONCUR: 


Marra Ruvvo, M ember. 


Eowaro. av . Srupsre, M ember. 


“IN THE. MATTER OF RANGER 
FUEL CORPORATION: (MINE J A, 
MINE B, AND MINE my: 


2 IBMA 186 
| Decided September 5; 1973 


Certification of: Interlocutory Ruling. 


Federal Coal Mine Health’ and Safety - 
‘Act of 1969: Hearings: Procedure | 


pon service on the operator of a pete 
tion .for. assessmerit of a civil penalty 
foundéd. upon a request for nears: the 


| Administr ation. . (MESA)? 


. decision. 


“IN THE: MATTER. OF RANGER FUEL. CORPORATION oe 
ee A, ‘MINE B, AND MINE DJ 
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' September 8, 1973. 


: jurisdiction of the Office of Hearings and 


Appeals (OHA) vests and the request for 


hearing, not being a se aba cannot Le 


withdrawn. 


| MEMORANDUM OPINION — 
AND ORDER UPON 
_ RECONSIDERATION 


INTERIOR BOARD OF MINE 
" OPERATIONS APPEALS 


On July 17, 1973, the Board of 


Mine Oper ations Appeals. issued a 


~ Memorandum Opinion and Order, 2 
IBMA 163, CCH Employment 
Safety: & Health Guide par. 16,287, 


= accepting certification and revers- 


ing an interlocutory ruling by 


o Administrative Law J udge (Judge) 
Paul Merlin, dated June 14,. 1973, 


which denied. Ranger Fuel. Corpo- 


“ration’s (Ranger) motion to with- 


draw its. request for hearing, dated 


_ April 24,.1978, in the. above-listed 
proceedings. .The Board reversed — 


the order and. eranted the motion, 


holding that the right of Ranger to . 


withdraw was unaffected by the 


amendment of 43 CFR 4.512 on 
May 30, 1973. Subsequently, the: 


Mining Enforcement and Safety 


tioned the: Board to reconsider: its 
Having concluded that 
further exploration. of the issues 
here involved was warranted, the 
Board stayed the outstanding or- 
ders, called for fresh briefs, and set 
mec case down for a prewrente on 


: 4 Phe ‘moving: party in this case was. the . 


Bureau of Mines, Effective July 16, 1978, the 
MESA was substituted for the Bureau in this 
_ proteeding. See 38 F.R. 18695. (1978). . . 


-peti-- 


August 20, 1973. Upon er ie 


amination ‘of all the aspects of this . . 
case, it is the decision of the Board | 


that the Memorandum Opinion and 


Order of July 17, 1973, be set aside — 
~ and that the contified interlocutory ate 
| tne be affirmed. 


-Procedurah Background 


“This: case. was filed under the pro- : 


cedures announced by the Depart- © 
ment which became effective Janu- — 
ary. 16, 1971. 30 CFR. 100.4, 36F.R. 
780. On July 15,1971, in conformity -e 3 
with the existing procedure, theSec- 
retary’s Assessment Officer in the 
Bureau of Mines (Bur eau) pro- 
posed a civil penalty in the amount 
of four thousand two hundred dol~ 
lars ($4,200) for seven alleged vio- 


lations. On August 2, 1971, Ranger» 


filed a timely protest aad ademand 
for hearing with the Assessment Of-..: 
ficer. The protest was rejected on 
August 11, 1971, and, on August. 24, 


1971, ‘Ranger reiterated its desiive 


for public hearing. Ten days later, 


by letter dated September 8, 1971, = 


‘the Assessment Officer notified Ran= 
ger that the matter had been for- 


warded to the Departments Asso- 


— clate Solicitor. for institution. of i 
| formal adjudication and stated : 
You may at. any time prior to. hearin ea 


waive your right to a formal adjudication a 
by notifying the Office of Hearings and 


Appeals of your desire to accept the Pro- 
posed Order of Assessment as final. 


On March 8, 1972, the Bureau 
filed a. Petition for the Assessment 
of Civil Penalty and served it upon ) 
ree by certified mail. Respond: aa 


‘ ~. from , 
_- . pursuant to the order of the Civil Service 
. Commission. 87 F.R. 16787 (1972). 


ow &. MW. Coal Co., Ine., 
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eae cent answered on arch 23, 1972. AS 
_ year later, on-March 27, 197 3, the — 
ease was referred to Administrative 


Law Judge Merlin” who set the case 


a for hearing on May 1, 1973. 


During this interim between the 


oF “Respondent’s Answer and. the as- 
-  gignment of Judge Merlin, the in- 
formal assessment procedures of 30. 
. CFR Part 100 were challenged in 
oe the United States District Court for 


the ‘District of ‘Columbia in Na- 


onal I independent Coal Operators’ 

. Association v.. Morton (NICOA), 
| CCH Employment Safety & Health 

a Guide par. 15,504.? In that case, the 
. court held nye lide a proposed order 


7 of assessment which had become 


> final by operation of law, 30 CFR 
_- 100.4(e), there having been . no 
sa timely. protest and request for hear- 


ing by the operator. The court, in 


Its opinion of March 9, 1978, con- 


-éluded’ that the onder failed . to 


comply with section 109(a) (3) of 
the Federal Coal Mine Health and 


Safety Act of 1969, 83 Stat. 742- 
_ 806, 80 U.S.C. §§ 801-960. (1969), 
which requires case-by-case findings 


of fact and which cannot be satisfied 
by a form where the Assessment 
- Officer merely fills in the Respond- 


ent’s name, the violations, and the 
- assessments proposed. On March 15, 
1978, the court issued an order de- 
~ claring the procedures for assess- 


—. ment unlawful and. enjoining their 


2 The change of title of the hearing officer 
“Bearing DWxaminer” was effectuated 


@This decision has been followed in Morton 
oe CCH Employ- 
ment Safety & Health Guide par. . 16,253 


-  (W.D. Pa. 1978). ° 


OF THE ‘DEPARTMENT. OF: THE. INTERIOR 


ailieaton: until sioalne ions in, 


accord with the opinion of March 9 


were. made. By order of the same 


date, the court stayed its injunction 


for thirty days. No. 397~72. _ 


In his opinion, District Judge 
Robinson expressly © limited his 
holding. He stated that the Secre- — 
tary was not precluded from using | 
informal assessment procedures 
provided the fatal lack of genuine | 
findings of fact was remedied. On 
April 24, 1973, the Department sus- 
pended part 100 of 80 CFR, pend- 
ing appeal, -and modified existing. 
procedures untouched by Judge 
Robinson’s 
4,540 e¢ seg., 88 F.R. 10086-7. In 
part, the new ‘regulations provided 
for informal assessment under a new 
formula and the institution of for- 
mal adjudication in every case, 

Coincidentally, on that same date, — 
Judge Merlin received a telegram — 
from Ranger which he construed to — 


_be.a motion to withdraw its request 


for hearing. Judge Merlin denied 
the motion on June 14, 1973, rely- 
ing on 48 OFR 4.512, 38 F.R. 14170, 
as amended, sffecdve May 30, 1978, 
which reads as follows: | 
— (a) Dxcept as. provided in paragraph 


(b) of this section, a party may withdraw | 
a pleading at any stage of a mere 


without prejudice. 


(b) A petition for civil penalty assess- 


ment filed by the Bureau under section 


109 (a) of the act may be withdrawn only 


 ypon motion of the Bureau or in the case 
of an operator-filed petition for. hearing ~ 


and’ formal adjudication: with the Bu- 


~reau’s concurrence. 

The Judge then serine his car 

ing to the Board for interlocutory 
ac araninnlior ones 


injunction. 48 CFR | 


ce 


paint to thie NI COA case, there 


was virtually no dispute over opera- 


_ tor requests to withdraw from for- 


mal adjudication because the policy 
of granting withdrawal suited the - 
interests of everyone involved. The 
operator could request formal ad-- 


judication, within the short fifteen 
working day period allowable under 


the regulations, confident in the 


knowledge that it had preserved its 


due process rights and could Low 


decide, without time pressure, 


_ whether to accept the amount of the 


proposed assessment, to litigate ad- 
ministratively, or to. defend a sec- 
tion 109-enforcement suit in federal 


- court. ‘The Bureau and the Admin- 


istrative Law Judges in the Office 
of Hearings and Appeals were sat- 
isfied because the policy decreased 
the crowded hearings docket and 
facilitated expeditious and inexpen- 


sive final administrative determina 


tions or an acceptance of the pe 
posed. assessment.* — 

In the aftermath of the VWICOA 
decision: the situation changed radi- 
cally. Formerly, withdrawal or dis- 


missal, in the absence of settlement, — 


resulted in the finalization of the 
proposed order of assessment ahs 
eration of law. After NWIJCOA, it 


was Clear that such a conclusion was _ 


legally precluded and that with-— 


drawal could have the effect of viti- | 


ating some Bureau enforcement ef- 


& The notion of the Assessment Officer’ Ss let- 


. ter of September 3, 1971 explaining the oper- . 


ator’s option to waive the right to formal 
adjudication prior to hearing is evidence of 
this policy. 


IN THE MATTER OF RANGER FUEL. CORPORATION: 


Gane A, MINE B, AND MINE D.) 
| ge September 5,. 1978 ya 


‘permit 


forts or of imposing ae amis a 


trative burden | of reassessment 
under a new procedure. oe - 
The Administrative Law J ee 


fr ‘eacted to the changed legal fr ame+ - 


work and the development of dis- 
pute in varying ways. One J udge. 
who dealt with the problem of with- ° 
drawals of requests for hearing by 
operators ‘concluded that. the reg- 
ulation, 48 CFR 4.519, upon which 

the J udges had relied in order to 
7 withdrawals, . was 


cate loss. of jurisdiction. 


Judges, like Judge Merlin in the 


case at fad. denied withdrawal on. 
the theory that 43 CFR 4.512, as 


amended, required Bureau concur- 
rence as a condition precedent. to 
withdrawal. See decision of Ad- 
ministrative Law Judge Edmund 
M. Sweeney in Perry County Coat - 
Corporation, Docket N o. BARB 
72-160-P (June 20, 1973). | 


. ‘Phe Board has: not had the oc- | 
= prior to the instant case to 
deal squarely with a withdrawal of 26 
a request for hearing or to construe.» x, ' 
43 CFR 4.512. Ranger has argued 


not. ee 
mandatory, but rather conferred a 
discretion upon the J udges to per-. 
mit, dismissals. He assumed that the - ae 
unilateral act of filing a withdrawal. — 
motion did not result in an immedi- |. - 
After 
weighing the undesirable results to. 
be anticipated from withdrawal, 
the Judge denied the motion. See - 
decision of Administrative Law oe 
Judge George A. Koutras i in Shap Tea 
Oren Coal Company, Docket No. . 
HOPE 72-801-P (May 24, 1973). 0 
Subsequent. to. May 380, 1973, some 


race Fork Coal Company, 1 


608 


‘the relevance of our decisions in 


_ 


_IBMA. 68, CCH . Employment 
— “Safety & Health Guide par. 15,369 
(1971) and Jewel Ridge Coal Cor- 


poration, 1 IBMA 170, CCH Em- 
ployment Safety & Health, Guide 


par. 15,379 (1972), but we do not 


find them to be especially helpful. | 


_ In Trace Fork, we reversed a ruling 
denying the Bureau the right to 


withdraw its petition for assess- 


ment of civil penalty on the theory 


that, in the absence of an’ applicable 
~ statute or regulation, the party ini- 


tiating a proceeding may withdraw 


its petition. In Jewel fiidge, we 
concluded that an Administrative 
. Law Judge did not abuse his dis- 
_. cretion by dismissing a Bureau 


‘petition for assessment after a six~ 
‘month period during which the op- 
srator failed to file a required an- 


‘swer. However, neither case dealt 


_ with an operator’s attempt to with- 
draw its request: for hearing and 
each contained a narrow holding 
“possessing no dispositive authority 
-. with respect to the case at hand. 
_ Ranger has also relied on the 
- original version of 48 CFR 4.512, 
“in effect on April 24, 1973 a 


| _. withdrawal was sought, claiming 
‘that the request for hearing filed 


with the Assessment Officer is a 


pleading. MESA has’ countered. 

_ ° Ranger’s argument by insisting that 
_ Judge Merlin acted properly by ap- 

a plying’ the amended version of 4.512 © 


which became effective May 30, 1978 
- on the theory that the case at hand 
was pending. We do not feel, how- 


-- ever, that 48 CFR 4.512, in its orig- - 


inal or amended version, is rele- 
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| vant tothe soundness of the certified 
- ruling. We have reached this con- 


clusion because, in our judgment, a 


request for hearing | is not a pleading 


by any conventional definition of 


that term. Pleadings are formal al- 


legations by a party of the facts 


constituting claims and/or defenses - 
which are filed with the fact-finding 
tribunal competent to conduct a . 
hearing and duly served on the op- 
posing party or parties. A request 
for hearing filed with the Assess- 


ment Officer cannot properly be de- 


scribed as a pleading because it con- 
~ tains no allegations of fact and is — 
not filed with the Hearings Divi- 


sion of the Office of Hearings and | 


Appeals (OHA). 


This is not to say, however, that. | 
i) udge Merlin erred in his. ruling 
denying withdrawal of the request 


for hearing. Rather we must look ~ 


elsewhere to deter mine his author- 


ity in this matter. 


We start with the eee 
that, under the regulations govern- 


Ing this case, a request for hearing 


was Jurisdictional. The request was 


an essential condition precedent to 


the filing of the petition for assess- 


ment of a civil penalty with OHA 
by the Bureau. In the absence of | 


such a request, the Administrative 


Law J udge would have been obliged 
to dismiss for want of jurisdiction 


either pursuant to motion or sua 
sponte. Upon service on the oper- 


ator of a petition for assessment . - 


founded upon a request for hear- 
ing, the jurisdiction of OHA vested 
and the request for hearing was in - 
effect executed and could not be 


_ with, _the- 


604). 


aI. THE MATTER OF. RANGER FUEL CORPORATION 
(MINE A, MINE B, AND MINE ae | 


oe = 


Septoniber 5,: 1973: - 


eed Thereafter, any dismis- 
sal of the hearing at the initiative 
of the operator was discretionary 


Judge. 
- Ranger has advised us that the 
motivation which prompted the 


~- motion to withdraw the request for 


hearing was an objection to being 
in. formal adjudication as a result 
of refusing to accept an assessment 


figure arrived at in an unlawful 


manner. MESA informed us during 
oral argument that, as a matter of 
policy, it has been issuing reassess- 
ment figures upon request. MESA 


appears willing to. apply its stated 


policy, in. the. present case, but urges 


us not to require a dismissal on the | 


ground that we would be setting a 
| precedent which would result in the 
imposition of a staggering adminis- 
- trative burden involving reinstitu- 
tion of a large number of cases in 
varying stages: which would only 

| produce delay and could not other- 
wise advance any legitimate interest 


- of an. operator. 


We feel that there is some merit in 
the respective positions of Ranger 
and MESA and that, pursuant to 
proper motion, an operator may. be 


‘accorded its right to a figure as- - 


sessed under the newly mandated 
formula without the result that 
MESA fears. Administrative Law 
Judges possess the discretion to 
grant a motion to dismiss without 
prejudice or a motion to continue 
the bearing for a reasonable period 


Administrative Law 


to permit. MESA to ats a reas- 
sessed figure to the operator who 
can in turn seek to compromise or to 
press on with formal adjudication. 


In deciding whether or not to grant . 


dismissal, if it is sought, a Judge- . 


should take -into consideration the. : 


extent of the administrative bur den : 
involved in requiring MESA to go - 


through a fresh adjudicatory, Ls a 


ceeding in the cir cumstances.” | 
In any event, Ranger’s ‘motion to 
withdraw its request; for hearing ~ 


aiter Jurisdiction vested is not Qe 


method whereby the operator could — 
obtain a new informal assessment. — 
Accordingly, we conclude that the a 
motion was properly denied... . 

WHEREFORE, pursuant ¢ to i ‘ 
author ity delegated to the Board by — 
the Secretary of the Interior (43 — 
CFR 4.1(4)), IT IS HEREBY — 
ORDERED that the Board’s Mem-. 
orandum Opinion and Order of — 


July 17, 1978, and the order of. diss 
missal of dint etrativs: Law - 


Judge Paul Merlin, dated July 19, | | 
1978, be set. aside. | 


IT IS FURTHER ORDERED — 
that the certification of the ruling a 
in the above-entitled case IS AC-. 
CEPTED, on the - ruling 1s- 
AFFIRMED. : 


C. E. pas Jr, Ohatirman. | 4 
Davip Doane, Member. oe : 


Howarp SCHELLENBERG, JR, 
| Alternate M ember. | 
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"Decided able 18, 1913 


[ Appeal by the Mining Enforcement and 
- Safety Administration (MESA) from 
an Order of an Administrative Law 
. Judge -vacating an 


. . ‘of violation i in Docket No. VING 72-59, 


~ Reversed, 


Federal Coal Mine Health and Safety 


Act of 1969: Administrative Proce- 
_ dure: Hearings: Order of Proof 


|. Section, 556(c) (5) of the Administrative 
- Procedure Act grants wide latitude to 
oe Administrative Law Judges to regulate 


"the course of the hearing including the 
order of proof, In the absencé of clear 


'. abuse, the ruling of an Administrative 
Law. Judge assigning the initial burden 


: of. going forward will not be overturned. 


ns Federal Coal Mine Health and Safety 


Act of - 1969 


7 ; Hearings: Burden of 
Proof ee | 


In.a proceeding to review an imminent 


danger order of withdrawal, the operator, 


as: the applicant, bears the burden of 


proof, under 43 CFR 4. O87, with respect 
‘to .both the threshold issue of no danger 
and the issue of uo imminence. If the 


- operator bears the burden of proving 


- either issue by a prevondcrauce of the 

; evidence, it prevails. 

. Federal Coal Mine Health and Safety 
Act of 1969: Hearings: Burden of 

Proof 


, Whether a condition or cies con- 
stitutes a violation of a mandatory health 
or safety standard is hot an issue in a 


“proceeding to review an imminent dan- - 


DE PARTME NT 


i “imminent. dan- - 
ee ger” order of withdrawal and con- 
|  verting it to a section 104(b) notice 


OF THE INTERIOR | 


‘ger -qltharawal order and MESA. has no 
burden, under 43. CER 4.587, of proving 


- whether the danger involved is a viola- 


tion, 
Federal Coal ‘Mine Health and Safety 


_ Act of 1969: Hearings: Powers of the 
Administrative Law J udges 

An Administrative Law J udge has no au- 
‘thority to convert ‘an imminent. danger 


“order 
violation. 


of withdrawal ee a. notice: of 


Federal Coal Mine Health aa | Safety 
Act of 1969: Imminent Danger | 


; An ‘ ‘<mminent danger” exists where the 
cited condition or practice would war- 


rant the conclusion by a reasonable man 


that, at the time of issuance, a proximate 
peril to life or limb existed and that, if 


normal operations to extract coal con- 
tinued, a serious accident or disaster 


‘would be likely to occur before abate- - 


ment. 


Federal Coal Mine Health and Safety 7 


Act of 1969: Imminent Danger: Proxi- 


mate Peril 


A proximate peril to life or limb pore 


where a reasonable man would conclude 


‘that the facts indicate an impending ac- 
.cident or disaster, threatening to kill or 


to cause serious physical harm, likely to 
occur at any moment, but not necessarily 
immediately. 


Federal Coal Mine Health and Safety 


Act of 1969: Imminent Danger 


Where an ‘inspector observes accumula- 
tious of float coal dust throughout an 


area appr oximately 7200 feet in length in 
a coal mine with a history of unpredict- — 


able releases of methane and at least one 
prior dust explosion, he is warranted in 
issuing an imminent danger withdrawal 
order. | 


APPEARANCES: ‘Robert Ww. Long, 
Associate Solicitor, J. Philip Smith, 
Assistant Solicitor, John H. 0’Donnell, 
Trial Attorney, for appellant, Mining 
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| ‘aan and Safety Administra- 
tion ; Harry M. Coven, for appellee, 
Freeman Coal Mining Corporation. 


OPINION BY MR. DOANE. 
INTERIOR BOARD OF ‘MINE 
- OPERATI ONS APPEALS 


‘The Mining Bateeternent and 
Safety Administration (MESA)* 
appeals to the Board to reverse a 
decision vacating and converting an 
“imminent danger” order of with- 
‘drawal issued pursuant to section 
104(a) of the Federal Coal Mine 


Health and Safety Act (hereinafter — 


the Act), to a section 104(b) notice 
of violation.? After a careful study 
ofthe record; the briefs, and the Ad- 
ministrative Law J adae’s opinion, 
we conclude that there were signifi- 


cant errors warranting reversal for. 


the reasons set forth in detail below. 
we: | 
Factual and Procedural 
— Background 


This case commenced on March 14, 
1972, when MESA Inspector James 


A. Rennie inspected Orient No. 5. 
Mine which is operated by the Free-- 


man Coal Mining Corporation 
(hereinafter Freeman). He issued 
‘imminent danger” order of with- 


1The moving party in this case originally 
was the Bureau of Mines. The mine health 
and safety, assessment, and compliance func- 
tions of the Bureau were transferred to. the 
newly established Mining Enforcement and 
Safety Administration, effective July 16, 1973. 


' | MESA has, therefore, been substituted for the 


- Bureau in this proceeding. See ee E.R, 18695 
(1973). 


2P.L, 91-173, 88 Stat. 742-804, 30 U.S.C. 


§§ 801-960 (1969). 
. 523-617—73 





FREEMAN. COAL ‘MINING CORPORATION: 
September 12, 1973 : 


| drawal No: dL. J AR citing th the follow. # z 7 | 


oa as : 


ing conditions : 


_ The main belt, from the quae on ne bot- ae ; . 
tom of the tailpiece ati,004 ft. tag north 


and the main east belt from No. 1 drive to. 
the 7 north a distance of 4, 596 ft. tag, and 


‘the 7 north belt was very black with. float i 
_ coal dust.’ 2 


In response to ihe order, opera. 


tions to extract coal ceased and the 7 | 
eighty men who were working at 


that time turned their efforts to 


rock-dusting in order to abate: the ’ 
cited condition. Twenty-six.and a — 
half hours later, the Inspector ter- - 


minated the order. _ 
| Subsequently, Freeman filed: an. 


Application for Review pursuantto. 


section 105(a) of the Act and a 


hearing on the merits was held Au- _ 

gust 1 and 2, 1972. At the hearing, ~ 

- Federal Coal Mine Inspectors Ren- «... 
nie and Michael McDermott testi-  . 
fied on behalf of MESA. Freeman. > 


called as witnesses Clifford Frye, . 


superintendent of the mine, and 
Franklin J. Padavie, a mining and. . 
production engineer who was. eree os 
ployed as an assistant to Freeman’s 

vice president of operations. By ~. 
decision on October 19, 1972, the  ~ 
Administrative Law J udge vacated 
the order, which had - been predi- oe 


cated on facts constituting a viola-: . 
tion of section aa and - con- 


3 A “tag” is a marking by. a surveyor which = 


designates the number of feet from a reference 


point. The “tags” in this case were-pieces of’. 


manila paper attached to a mark on the Toot. 
(Tr, 5.) 


£Section 304(a) one as einen “Coal ae 


dust, including float coal dust deposited on. - 
. rock-dusted surfaces, a 
_ combustible materials, shall be cleaned up: and .- 


loose. coal, and other. 


not be permitted to accumulate in active wor is se ; 
ings, ol on electric Seen therein. ats pe 


a wetted it into: a Section’ 104(b) ees . | - | 
of violation’ citing a failure to com- 


ply with the safety standard set out 
In section 804(d)° of the Act. The _ 


| DECISIONS, OF ‘THE 


order as written did not specifically 
identify section 304(a), but, from 


‘the record, it is clear that both par- 


ties and the Administrative Law 
Judge understood that it was the 
_ violation of this section which con- 
: stituted. the alleged imminent dan- 
ger that resulted in the withdrawal 


_ order. (Tr. oh 


. 
Tsswes on Appeal 
A. Whether the Administrative 


. Law Judge erred in placing the bur- 
den of going forward and the bur- 


_ den of proving a violation of sec- 


‘tion 804(a) upon MESA. 
B. Whether 


convert an imminent danger order 
of withdrawal to a _ notice of 


violation. | 
C. Whether the Aarsiniseeaee 


Law Judge erred in concluding that 


‘the operator, Freeman, successfully 
proved by a preponderance of the 
evidence that the cited condition 
was not imminently dangerous, 


’ Section 804(d) provides in relevant part 
as follows: “Where rock dust is required to be 


_ © applied, it ‘shall be distributed upon the top, — 


fioor, and sides of all underground areas of a 


~- eoal mine and maintained in such quantities 


that the- incombustible content of the eombined 
coal dust, roek dust, and other dust shall not 
- .be less than 65 per centum aoe a 


DEPARTMENT OF. THE INTERIOR 4 


| / an Administrative 
Law Judge has the’ authority to 


180 LD. 
; : . II. : | 

| Discussion. 
ire oes < 
The Administrative Law Judge 


required MESA to go forward with 
its evidence first. (Tr. 10.) He also | 


placed the burden of proving a vio- 


lation of section 304(a) of the Act — 
upon MESA, while requiring Free- 


man to prove the lack of imminence 


in the danger. (Tr. 15,267.) MESA 
_-challenges both the assignment of 


the initial burden of going forward 
and the burden of proof with re- 


spect to the violation contending 


that the Judge misapprehended and 
misapplied our decision in Lucas 


Coal. Company, 1 IBMA 138, 79 L.D. 


495 (1972), CCH. Employment 


‘Safety and Health Guide par. 


15,878 (1978). 

ie Lucas, we held that, where the 
danger cited in a withdrawal order 
allegedly constitutes a violation, the 
burden of proof with respect to the 
lack of imminence in the danger is 
always upon the operator in a re- 
view proceeding. We had no oceca- 
sion to discuss what discretion, if 
any, an Administrative Law Judge 
possesses over the order of proof. 
Nor did we decide whether MESA 


bears: the burden of proving a vio- 


lation in a proceeding to review a 


withdrawal order where the condi- 


tion or practice cited is based upon | 
a violation. Consequently, Lucas is ~ 


~~ not determinative of the 1 Issue now 
meee discussion. . oa 


610) | 


- * more Heleva authority j in the 
- inatter of the Administrative Law 
— Judge’s power in assigning the 


burden of going forward is section 


T of the Administrative Procedure | 


— Act ® which provides . in ‘Televant 
part: | oo 
~ Subject to abana: rules of the agency 
and within its power Ss, employees presid- 
| ing at hearings may * * * Gea the 
_ course of the hearing; *** 


This section grants wide ipteads. 
and substantial discretion to Ad- 
ministrative Law Judges to deter-— 
~ mine the manner in which a hearing 


proceeds.’ See also Cella v. United 
States, 208 F.2d 783 (7th Cir, 19538), 
cert, denied, 347 U.S. 1016. (1954), 


Fairbank v. Hardin, 429 F.2d 264 


(9th Cir.), cert. denied, 400 US. 

943 (1970). We are of the opinion 
that this discretion includes .the 
power to determine the order of 
proof, and, in the absence of clear 
abuse, an Administrative Law 
Judge’s placement of the burden of 
going forward will not be over- 
turned. We perceive no auch abuse 
‘in this case. — 


Contrary to the Béaition taken by 
MESA both at the hearing and in 


its brief on appeal, there is no re- 
quirement that the applicant estab- 


lish a prima facie case before 


MESA may be required to present 


its proof. Moreover, there 1s no per- 


suasive basis in law or precedent 


cited to us or disclosed by our re-— 


search to support MESA’s addi- 


tional argument that the burden of | 


85 U.S.C. § 556(e) (5). 


7 The applicable regulation is 43 CFR 4. 582 - 
(2) (5). which does not modify section 556. 


FREEMAN COAL. MINING CORPORATION | _ 
September 12, fete 


~ set out in a 


going forward | is necessarily linked | 
to the burden: of proof and that 
both must. be borne’ by the same — 
party. We conclude, therefore, that. 


there was no error in the Adminis- - 


trative Law Judge’s ruling 0: on the — 


order of proof. 


By contrast, the sathoniy which _ 


governs the Garden of proof 1 is not — : | 
statute, but rather ina — 


specific regulation, namely, 43 CFR . 
4.587, promulgated under the Act: 


That section provides | in relevant a 


part as follows: , 
In ‘proceedings brought’ under the Act, - 


the applicant * * * shall have the burden __ 
of proving his case by a preponderance. 
of the evidence provided that * * * (b) - 
wherever the violation of.a mandatory - ¥ 
health and [or] safety standard is an 
issue the Bureau shall have the burden 
of proving the violation by a pr epoagee a 


ance of the evidence. [sic.] 


MESA contends In ‘substance | 
that the proviso quoted above has. . 


no application to review proceed- _ 


ings under section 104(a) of the 
Act which authorizes a withdrawal _ 


order upon a finding of imminent — 
danger. After a close analysis of | 
the Act and the regulation quoted me 
above, we are of: the view: ‘that 
MESA is correct. | 

Section 8(j) of the Act ietnde ¢ 


imminent danger to be “the exist- 


ence of any condition or practice in — 


a coal mine which could reasonably - s 
be expected to cause death or serious 


physical harm before such condi- 


tion or practice can be abated.” The _ . 
ceria words in that phrase are 
“condition or practice.” In reading whe 


sections 3(j) and 104(a) together 


~ : ie ee subsections of sacliont 404, 
which contain the term “violation,” 
+ we are convinced that the lack of 


. parallelism - was a conscious act 


: rather than the result of. an inad-— 
ase vertent slip of the draftsman’ S pen. 


In fashioning section. 3(j), we 


_- think that the Congress deliberately — 
chose terminology broader than the 
word “violation” because it. was vi- 


tally aware of the uniquely hazard- 


~~ -ous nature of mining and of the 


necessity for granting the inspector 


- wide discretion to assess Imminent 


ee danger. unfettered by the irrelevant 
question of whether the cited condi- 
tion or practice fits the technical 


~ ‘definition of a codified violation. It 
> is conceivable that a cited condition 
or practice may fail to fit all the re- 
: * quirements of a violation but still 


be an imminent danger. Likewise, 


" we can easily envision a lawful im-— 


~ minent danger withdrawal order 
_ which is based upon a combination 


. . of conditions or practices no one of 


_ which is individually a violation. In 
employing this more inclusive ter- 
: minology, Congress sought to reach 
- any conditions or practices, whether 


or not codified, which constituted 
an imminent. danger to life and - 


* limb. To put the matter another | | 
convert the withdrawal order in is- 


oe way: whether a condition or prac- 


tice constitutes a violation was not 


a intended to be and is not acontroll- 
_. ing issue in a proceeding to review 


an imminent danger: withdrawal 
ey: order. The 
ad udge, therefore, erred in requiring 


Administrative Law 


the Bureau to preponderate upon 
an irrelevancy. 


We draw additional support for | 


_ this conclusion from the inconsist- 
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ent and: “nite consequences which : 


would result from affirming the rul- — 
ing, If the condition or practice 
cited in the withdrawal order was 
not based upon a violation, the pro- — 


' yiso in 43 CFR 4. 587 would not ap- 
ply and the burden of proof would - 


be on the operator rather than on 
MESA. We think that the varia-— 
bility in the burden would be totally 
arbitrary and without justification 
in policy and, therefore, we decline 


_to accept. sack an ES yecwae of 


the regulation. 

We emphasize that, in a proceed- 
ing to review a section 104(a) with- 
drawal order, the operator bears the 
burden of proof with respect to 


both the threshold issue of no dan- 
ger and the issue of no imminence. 
As a minimum, the operator need _ 


only prove no danger by a prepon- 

derance of the evidence in order to — 
prevail. If the Administrative Law 
Judge concludes that the cited con- 
dition or practice was not a danger 
or that the danger was’ not immi- 
nent, the withdrawal order must. be 


- vacated. 


B. 


We are disturbed by the Admin- 
istrative Law Judge’s decision to — 


sue to a notice of violation, an ac- 


tion which we think exceeded his 
lawfully delegated powers. 
power to issue a withdrawal order — 
‘or a notice of violation is vested by 
the Act in the “authorized repre- 
sentative” of the Secretary. It is 


‘The 


clear from the Act itself and the 
legislative history that neither an 
Administrative Law. Judge nor 


this Pourd 4 is an. “authorized rep- 
: resentative,” as ‘that term. is used 
‘in the Act. Section 103 sets forth the 
responsibilities. and powers of. the 
“authorized -repr esentatives” and 
deals exclusively with inspections 
and. investigations. Elsewhere, in 
section 505, headed : “Inspectors ; 


| Qualifications; Training,” the qual- 
—ifications of “authorized represent- ; 


atives” are detailed. These qualifi- 
cations concern practical mining ex- 
perience or engineering ~ education 
which are. hardly part and parcel 


of the. background of the. Admin- 


istrative Law Judges. Moreover, i in 


the. legislative. history f there is:a | 


~ statement: setting forth the agreed 
position of the. House and Senate 
conferees on the Act. In the discus- 
sion of the term “delegate,” defined 
in- section 3(a) , the statement 
reads: * | a 


"#8 3 % Phe abiewate ae of course, 


be a | person designated by. him. [the Sec- 
retary] to administer and enforce this 
act and would include the Feder al in- 


spectors who are referred to throughout , 


‘the act as the ‘Secretary's authorized 
representatives. (Italics added.) | 

- It is evident to us that the term 
“authorized representative” does 
not include Administrative Law 
Judges. 3 | 

In addition to the aabiiog an 


7 _ cumscription of the power of Ad- 


ministrative Law Judges, there is 
a specific regulation. governing 
nei | Bee ee find noting in 


8 House Comm. on Hd. and Haver: Legislative 


_ History Federal Coal Mine Health and Safety 
Act, Comm. Print, Sist Congress, 2d Sess., Dp. 
— 1025-26. 

043 CFR 4.582. 


“FREEMAN COAL. “MINING: CORPORATION: 
ees 12, (1973. | 


this capuincon hich would dathor _ | - | 
ize Judges to charge operators with" 


a violation or to choose between. 


| statutory sanctions. This regulation a 
reflects the. pattern in the statute’ — 


which deliberately differentiated a 


prosecutorial functions from tho: se . 
which are. purely of a review or rad: 7 


judicative nature. 


We, therefore, conclude thats an - 
Adminisieates Law J udge has-no. 
authority to convert a withdrawal 
order to a notice of violation. The 


conversion which. occurred. in. the . 
instant case was error. OS ee, ee 


Tt ‘eemmnine the validity oO to 


the withdrawal order in the first ce 
| instance, the Administrative Law. oo 


Judge was limited either to uphold- i 


ing it or vacating it. The ultimate | _ 
question before him was whether a 
Freeman successfully proved. by a 
preponderance of the evidence that 
the cited condition was not immi- _ 
nently dangerous. We: hold that oo 
_ Freeman did not.) | oe 


The Administrative Law J oe oS 


found that the ager egate length of 
the beltways cited in the order. - 
amounted to approximately 7200 - 

~ feet and that there was float. Goal «=~ 
dust throughout the area, the gen- 
_ eral color being black. He.also found — 
that there was no methane gas pres-. — 
ent, no inadequacy of ventilation,no. 
Ficlation of permissible equipment, hae 
and no dust in suspension. He con- _ 
cluded that the constituent elements _ 
of an explosion were not present, pe 


and’ held, as a matter of law, that | 


“Freeman met. whatever burden it . | 
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_~ had of proving that, a finding ae im-_ 


 minent danger w was not warranted.” % 
Dee. 8. | 


“We are of the opinion that the . 
re findings of fact are. inadequate. The 


fatal defects are omissions of sig- 


nificant, “unchallenged, and appar- 
oe ently ersdible: evidence. from the 


hearing. We find as additional facts 
the following: first, float coal dust 


is highly flammable and is so light- _ 
- weight that it can be easily disturbed 
and suspended. in air (Tr. 34) 5 

_. second, the mine had previously. 


been classified as gassy (Tr. 29) 


~ third, between March 8 and March 
20, there were two incidents where 


. significant, amounts -of methane 
. were detected (Tr. 169) ; fourth, at 
the time the withdrawal order was 


- issued, the mine was.in operation 


(Tr. 118) 5 finally, in 1963 or 1964, 
_ there had been’ a dust. os in 
| this mine (Tr. 86). 

‘It bears repeating that the statu- 


: tory definition of the term “immi- 


~ nent danger” is “the existence of 
any condition or practice in a coal 
tine which could reasonably be ex- 
_ pected to cause death or serious 


- _ physical harm before such condition 


or practice can be abated.” The 
word. “reasonably” necessarily 


a means that the test of imminence 


is obje ective and that the inspector’s 


subjective opinion need not be taken | 


at face value. It also suggests that 
each case must be decided on its own 
- peculiar facts. The question in every 
case is essentially the proximity of 


- the peril: to life and limb. Put 


another -way.t would a. reasonable 


man, given a qualified inspector’s - 


DEPARTMENT OF THE INTERIOR | 


vdueseea ‘atid experience, arelude: 

that the facts indicate an impending | 
accident or disaster, threatening to 
kill or to cause serious physical 
harm, , likely to occur at any moment, 


but. not necessarily immediately? — 


The uncertainty must be of a nature 


that would induce a reasonable man — 


to estimate that, if normal opera- 
tions designed to extract coal in the 
disputed area proceeded, it is at least 
just as probable. as not that the 
feared accident or disaster would 
occur before elimination of the 
danger, See Fastern Associated Coal 
Corp., 2 IBMA 128, 80 ID. 400, . 
CCH Employment Safety and 


Health Guide par. 16,187 (1973) .2° 


Turning to the reconstructed find- 
ings of fact, we note, first, that the 
float coal aut layer spanned avery — 
large area. The ease with which — 


that dust could have been suspended 
leads us to discount the fact that it 
was only lying on the surface at 
the time the withdrawal order was 


issued. If normal operations to ex- 
tract. coal proceeded while abate- 
ment ‘was attempted, it’ is probable 
that the dust would be disturbed. 
Moreover, the length of 7200 feet 
is important because it substantially 
multiplies the chances for disturb- 


ing the dust and increases the num- 


ber of miners exposed to the threat — 
of death or injury by a propagated | 
explosion. | | 

Second, the. insignificance of the 
amount of methane which was prob-— 
ably in the air at the time that the 


_ 10 This ease has been appealed to the United 
' States Court of Appeals for the Fourth Circuit 


where it is bending, No. 738-1859 ied 13, 
1973). 4 


[80 LD, 


oa ae 


= wid pe was eed: on 


March 14, 1972" is a fact. which 
must be weighed against the history 
of the mine and its inherently gassy 


| quality. The two recorded incidents 


of. excessive. ‘concentrations of 


ni methane between March 8 and. 20, 


1972, plus the uncontradicted testi- 
| mony. of Inspector Rennie that a 
| prior dust explosion had occurred 


in. 1963 or 1964 undermine the cer-_ 


tainty. of the Administrative Law 
Judge that there was no imminent 
danger. Furthermore, the previous 
_ classification of Orient No. 5 Mine 
_ as gassy strongly suggests that-it is 


probable | that, if operations to ex- 


tract coal proceeded, a pocket. of 
_ methane might inadvertently and 
unavoidably be tapped. Parentheti- 
cally, we might add that the United 


States Court. of Appeals for the 
~ Fourth Circuit has affirmed a Board 


| holding that Congress abolished the 
_ distinction between gassy and non- 
gassy mines because all coal mines 
are potentially gassy and because 
extraction operations can and do re- 


lease methane on a wholly unpre- 


° dictable basis? 

We are of the vlew, those tor e, 
that the condition cited in the order 
would warrant the conclusion by a 
reasonable man that, at the time of 
issuance, a proximate peril to life 
~ and limb existed and that, if normal 


- 41 Whenever the amount of methane gas de- 
tected was less than one percent, it was 
recorded. as zero. (Tr. 146.) ; 

12 Reliable Coal Corporation, 1 IBMA 50, 
78 LD. 199, CCH Employment Safety and 
Health “Guide. par. 15,368 (1971), aff'd. sub. 


nom. Reliable Coal. Corporation -v. Morton, . 
_ No. 72-1477, CCH Employment: Safety and 


_ Health Guide par. 15,696 (4th Cir. 1973). 
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operations to extract coal ae a 


an explosion might . occur before 


abatement. We hold that the Ad: 
ministrative Law Judge -erred in. 
deciding that Freeman. proved by _ 


a preponderance of the evidence 


that there was no —— danger. 2 


ORDER 


WHEREFORE, acne to the | 
authority delegated tothe Boardby = | 


the Secretary of the Interior (43 “s | 
CFR 4.1(4)), IT IS HEREBY | 


ORDERED that the decision is 


sued ewe: Ws v7, is RES 7 | 
VERSED. : , . 


| Diss age one 7s 
I concur: oo one | 2 
ee JR; vere: _- 
ESTATE OF HIEMSTENNIE. 
_ (MAGGIE) WHIZ ABBOTT 


2 IBIA 5 _s : 
Decided September 78, 1973 “ 


Appeal fot the Judge’ S ‘decision: deny- | : 7 
ing the validity of Last Will and 
Testament leaving decedent’s entire 


estate to her niece, Ramona Whiz 
Smith, as sole devisee. 


Reversed and remanded, 


105.1. Indian Probate: 


Probate ~ 


The requirement of the Aaminieieative ; = E 
Procedure Act, that all decisions of a. | 


Judge shall include a. statement of find- 


ings and conclusions, and the reasons or ° 


basis therefor, on all material issues of 


Ranainictee.: | ae 
tive Procedure: Avaleslilityt to Indian — a 


618 


| ‘fact, law, or dincretion: presented. on 1 the 
~ record is mandatory and applicable ‘to 
all decisions of J udges. in india Bees 


‘ proceedings. ae FE 


105. Q° Indian Probate: + adaeas 


7 _ tive Procedure: Official Notice, Record 


: rs Official notice of documents and records 


. will not be taken unless they are intro- 


. duced in evidence or unless. an order or 


Ee stipulation provides to the aaa 


. : 370.0 Indian Probate: : Rehearing: 
| Generally “er 4 


original hearing did not conform with the 


|. standards of a full opportunity to be 
- Heard embodied in 

oy ite Procedure Act (5 U. S.C. §§ 554 and 556. 
. (2270)). 


a --APPEARANCES:. Alvis Smith, Sr, fox 
2. appellants. | | 


OPINION BY MR. SABAGH 
INTERI Ok BOARD oe 
INDIAN APPEALS 


The probate of the estate of Hiem- 


: ie ‘stennie (Maggie) Whiz Abbott, an 
enrolled and allotted Yakima In- 


dian of the State of Washington, 


_. was the subject of a hearing held on. 
--. October 14, 1971. J udge ‘Snashall 


‘denied the validity ofa purported 


| last will and testament dated 


an March 2, 1970 , leaving decedent's en- 
tire estate to a niece, Ramona Whiz 


Smith, because of: (1) the legal in- 
" » competence of the decedent; (2) the 


legal incompetence of one of the wit- 


SY ogc yihe will; and (8) because _ 


of a _presumption of undue infiuence 


In the making and execution of the - 
_. will, The appellants are the: chil- 
dren of the subsequently deceased 


DECISIONS. OF THE DEPARTMENT. oF. THE INTERIOR 


the — Administra tive 


180 5. De. 


“aale devise named i in ithe decedent’s 7 


will, | | 
The J udge decreed that after pay- 4 
ment of costs of administration and — 
subject: to allowed claims, the trust 
estate should be distributed to Doris 
Imogene Whiz. Berkybile, the sole 
surviving heir atlaw. 

A petition for rehearing was de 
nied on June 1, 1972, and an ap- 
peal was filed by Alvis Smith, Sr., 
as guardian ad litem for and on be-- 


half of the children of the devisee 


om A rehearing will be granted. onde: the. 


subsequently deceased. The appel- 
lants, among other things petition 
the Board to consider the whole rec- 


ord in this ¢ cause, which petition we 


hold satisfies the requirements: of 
43 CF R 4, 291. | : 
.The grounds for the appeal are 
identical to those referred to in the 
appellants’ petition for rehearing 
and official notice is taken thereof. 
The appellants, among other 


things, contend that the minor chil- 


dren of Ramona Smith were not 
previously advised or represented | 


| by counsel, 


A rehearing will be granted where the 
original hearing did not conform with 
the standards of a full opportunity to be 
heard embodied in the Administrative 


Procedure Act, 5 U.S.C. §§554-and 556_ 


(1970); Hstate of Joseph Red Hagle, 2 
IBIA 43; 80 LD, 584 (1973). 


It does not appear from an ex- 
amination of the record that the 
children of Ramona Whiz Smith 
were represented by. counsel. [t does 
appear from the transcript that 
Alvis Smith, Sr. was appointed by 
the Judge as their guardian ad litem 
at the - Heaene. held a | 


a a7 - : 


= an ee i requested 2 a continuance 3 
.. of the hearing in order that he as 
-guardian ad litem’ of the minor 


children could be represented by 


counsel (Tr. 32) which request was 


denied. 


- We note the astiogiy: ree the 


Judge and Alvis Smith, Sr. con- 
cerning the matter of continuance 
(Tr. 82, 33), and the Judge’s state- 


ment in his order denying petition - 


- for rehearing (Order Denying Peti- 


tion For Rehearing, p. 1, par. 4). 


which statement is riowhere sub- 
stantiated in the record. of 

. We cannot agree that the minor 
children of Ramona Whiz Smith 


were granted a full opportunity to, 


be heard. 

_ The Board turns its attention now 
to the record itself. It is noted that 

in addition to the transcript of the 

October 14, 1971 hearing, the record 


includes several affidavits which 


purportedly are detrimental to the 
interests of the devisee’s minor chil- 
dren. The affidavits were not ten- 
dered or admitted in evidence, and 
the affiants were never subjected to 
cross-examination. It is further 
noted that reliance is given, in the 
Order of March 10, 1972 disapprov- 
ing the will and decree of distribu- 
tion, to purported evidence included 


in ie records. of other estates al- . 


ready probated. (Hstate of Ramona 


| Whiz Smith, TP PO 466L 71-65); | 


_. Estate of Nocktusie Witke Witliam 
_. Whiz; S7., IP PO 467L. 71-66.) 

There is no indication that the 
above were incorporated into the 


proceedings of October 14, 1971, by 
being submitted for identification 


“ESTATE. OF HIEMSTENNIE. > (aesacre) “WHIZ: ABBOTT! 
we i ~ September 18, 1973 


‘and inprodachon into evidence, nor. : a 
were the interested. parties afforded a : 
an opportunity to see and refute. ~ 
same during the course of the hear- ae 


ing or afterward. 


It is also noted that ‘the ade fe 
made no findings of fact, assuch. See 
Estate of Lucille Mathilda Callous 
Leg Ireland, 1 BIA 67, 78 LD. 
66 (1971); Estate of Joseph Red 
Fagle, 2 IBIA 43, 80 I.D. 584 mae 


(1973). 


The ne is not mnmndeah of — 
the trials and tribulations of an Ad- pate 


ministrative Law Judge in matters 
such as these. However, due process: 


dictates the manner in which one ee 


must proceed. 


We find that the minor children : 


of Ramona were not granted a full 


opportunity to be heard; that the _. 


evidence considered by the Judge 
was not incorporated into the | 
record; and that no findings of fact 


were finde 


Therefore, we remand the case for : 
rehearing so that the record shall 


include inter alia, ‘a, transcript in-*. 


cluding therein, all relevant testi- 
mony aud documentary evidence ad- - 
mitted at the hearing relating to: 


(1) the, issue of competency of the - 


testatrix and one of the witnesses to 


the will of Hiemstennie (Maggie) _ 
Whiz Abbott, deceased; and (2) the . | 
issue of undue influence. The Judge. 
shall then issue a decision including 
‘findings of fact and conclusions of woe 


law based upon the record. 


NOW THEREFORE, by virtue. oe 
of the authority. delegated . to: the — 

Board of Indian Appeals by the Pau 
Secretary of the Interior, 43 CFR .- 


- 130.6 Indian 


: 620 7 DECISIONS. OF ‘THE 


4.1, we REVERSE the order cme 
ing the petition for rehearing ‘and. 
REMAND the matter to the Ad- — 


ministrative Law J udge for rehear- 


Ing to determine heirs, and to ap- 
oe prove or dispr ove the will, ~ 


{ cCONCUR: 


7 Dayo J. McKen, C hairman. | 


a ganars oF aed JOSEERINE 
. LaROSE, WILSON, ELI (DECEASED) _ 


2 IBIA 60 


8 petition for reopening. This is a 


es notice of docketing of the appeal and 
oe decision of remand for further hear-. 
ing dispensing with the filing of briefs: 


by interested parties. | | 
| - Docketed, reversed. and remanded. 


375.0 Indian Probate: Reopening: 
Generally— 
Probate : 


pp 
Standing. to Appeal | . ; 


os Although the Superintendent of an In- 


‘dian Agency has no interest-in the out- 


come he is a proper official of the Bureau 
of Indian Affairs to file a petition for 
‘Teopening and to appeal from a denial 


thereof under SULDOENS of 43 CFR 4. 2492 
(da). 7 


105. 1 Indian Probate: betes 


es tive Procedure: Applicability to Indian 
- Probate - 


‘The secfuiee mieie: of | the Aaniniscative 


' Procedure. Act, that all decisions of a_ 
- Judge shall include a statement of find- 


ings and conclusions, on-all the material 
‘issues of fact, law, or discretion presented 


DEPARTMENT. OF. THE INTERIOR 


Miron J. Sanacn, M ember. | 


Decided September 14,1 973 | 


‘The appeal is from a decision devine! 


[80 LD. Bea! 


on ine record, is sanninatowe and ap 
plicable to all decisions of J udges in. In- | 
dian Probate proceedings. oe 


105, 2 Tiidian” Probate: Administra- 
tive Procedure : Official N otice, Record 


Official notice of documents and. records 
will not be taken unless they .are intro- 


duced in evidence or unless an order or — 


stipulation provides to the contrary. 


| ARS, 20 Indian Probate: Wills: Proof a 
‘of Will | 


No will ean be approved as self-proved’ ~ 


unless the record supports. a finding: by 


the J udge that. such will and the affi- 
davits accompanying it have been pre- — 
sented at the hearing to all parties pres 


eut for consideration and that it.is un- 
_ contested, ‘Such findings may then sup-. 
port a. conclusion that. the documents 


meet the requirements of 43 CFR 4,233. 
(a), and that it may be ordered approved. 


APPEARANCES: Richard K, Aldrich, 


for the Field Solicitor, Billings, Mon- 


tana, appearing for the Bureau of 
Indian Affairs (Superintendent of the 
Flathead Agency), appellant. There 


has been no ppnearence made for the 
are fee | | | : 


OPINION BY MR. McKER 
| INTERIOR BOARD OF 

INDIAN APPEALS — 

The final order approving will 
and decree of distribution was en- 
tered in this matter on the 29th of 


September, 1972. Subsequently, a 


petition for reopening within the 


provisions of 48 CFR 4.242 was_ | 


filed with the Administrative Law 
Judge Robert C. Snashall, on | 
July 5, 1973, by Albert M. Rennie, | 
Acting Superintendent for the Flat- 
head Indian Agency. The petition 
for reopening was. denied by the 


ea oa) os 3 


_ Judges on J July 20, 197. 3, ‘aiid a notice 
of appeal was ‘timely filed on Au- 
gust’10, 1973, by the Bureau of 
| Tridian Affairs, The record of the 


- case was transmitted by the title 


plant in Portland and was received 
by this Board.on. August 27, 1973. 

NOTICE IS. 
GIVEN: That a notice of appeal 


has. been filed by the Bureau of 


‘Indian Affairs, acting through its 
attorney, the Field Solicitor of the 


Department of Interior, Billings, - 


Montana. This is docketed as an ap- 
peal under the. onove designated 
number. =: "> 

— The: -decedent,. Rose . osephine 
Eli, Allottee No. 101, was a North- 
ern Idaho Indian. ae, died testate 
February 7,.1972. By his order of 
September 29, 1972, the Judge ap- 
proved’a will.dated “November 17, 
1971.” He ordered, distribution 


made to Jonathon James Tsoodle 


of one third of the residue of the 
estate including land interests on 
the Flathead Indian Reservation in 
Montana: The following statement 


is found in the appellant’s petition - 
for reopening dated J ae 2, AO, in 


regard to such order. 


ois The order, approving the will and 


decree of distribution, dated Septem- 


ber 29, 1972, No, IP PO 187L 72-801, does 


not comply with the Indian Reorganiza- 


tion Act of June 18, 4984 (25 U.S.C, 464). 


The devisee, Jonathon James | Tsoodle, 
named in paragraph | Vie) of the Last. 


Will and Testament; executed -_Novem-~ 


ber 11, 1971, is not.an heir at law. He is 


the son of Blizabeth Tsoodle, who is liv- 
ing, and the grandson. of Rose Josephine 


— LaRose Eli, deceased. This information is 


contained in paragraph I and V(c) of the 
decedent’s Last Will and Testament. 


ESTATE. OF ROSE- JOSEPHINE LA ROSE; WILSON, ELI 
September Lh, 1973: 


| HEREBY | 


Section 4 of the Kot: ie U. 1S. C. | - 
§ 464) prevents testimentary dis-_ 


position of land interests on an or- 
ganized reservation to alryone who. > 


1s not either an heir of the testator | : 


or a member of the tribe having — : 
jurisdiction of the land in question. 


The. Confederated Tribes of the — 


Flathead. Reservation voted tocome _. 
under the Act. As long as the inter- 
mediate parent is still living it is 
undisputed that the grandchild. of . 


a decedent cannot be the heir of the » 
decedent under the laws of the State 
of Montana. Furthermore, there 1s 
no showing that Jonathon James 
Tsoodle is an enrolled member of 
the Flathead Tribes, and he is 
therefore ineligible to receive the - 
devise of the Flathead interests. — 
made to him by his grandmother. 
-Disregarding. the — foregoing 


~ statute and law the Judge made the 


following statement in his order of 
July 20, 1978, in which. he denied 
the. petition for reopening. 


eT am not unmindful of the dictates of 
the Wheeler-Howard Act (25 U.S.C. 
§ 464) nor of the cases holding the pri- 
mary purpose of section 4 of the Act to 


prevent the. “alienation of restricted : - 


Indian lands to strangers. (Citing cases. ). 


But in view of the fact it can hardly be 
said devisee, Jonathon James Tsoodle is - 


a “stranger” to the lands of his grand-— 
mother. and the amount in question is de. 


minimus it appears reopening of this © = 


estate for the purposes outlined in the — 
petition of July 5, 1973 is unwarranted. 


We cannot agree with the Judge, 
and we reaffirm the conclusion — 
reached by the Solicitor.in Lstate of  ~ 


Chiris Trudell, IA-D-6 (March 16, 


1967) ; Estate of Emma Blowsnake  ~ 


DECISIONS ‘OF 
a xibean ‘Mike, A/K/A ‘Emma 
| Walking Priest, 
ber 26, 1960). Therefore his deci- 


THE 


_. Slon_ in. this matter should be re- 


~ versed, 
This. decision disposes of the 
single purely legal ground ad- 


a, vanced by the appellant which is a 
proper party although it has no in- — 
- terest in the outcome. See Estate 


of Ellen Fitzpatrick, TA-T-5 
_(Supp.) (November 5, 1968) ; Zs- 
tate of Gi-we-bi-nes-i- hin TA-D- 
“19 (March 1, 1968) ; Estate of Billy 
Smith, A /K, /A Billy Peewan, TA- 
S-8 (December 31, 1969); 25 CFR 
L 2 and 43 CFR 4.949(d). | 
This matter could be aioe by 
the foregoing decision, but further 
examination of the record reveals 
that there are additional] reasons for 
reopening the estate, Further hear- 
ing in connection with the approvad 
_ of the will-and the determination 
of the decedent’s heirs under the 


laws of the various states in which 
interests is 


‘decedent held land 
| rieeded for ‘the following reasons. 


As. noted above, in his order of — 
September 29, 1972, the Judge ap- 


_. proved. a will dated. “November 17; 


_ 1971,”: ‘but no such will. was found 
in the record. There i is & Xerox copy 
of a document purported to be the 
~ Last Will and Testament of Rose 
a Mary Eli, dated sHovember : ‘11, 


1971.” 


J UDGE: Alright, each of those claims 
‘will be allowed. Now, as I understand it, 
I believe when I asked you off the record 


ate “you stated that you were familiar with © 


DEPARTMEN T 


TA-916 (Octo-. 


1972.” 


OF THE INTERIOR | “180° LD. 
the Last Will and Testament of your 
wife, Rose Eli, dated the 17th [sie] of 
November 1971, is that correct—you are 
familiar with what it Says’ ? : 
GIBSON ELI: Yes. | | 
Q. Are you familiar too Elizabeth? 
ELISABETH TSOODLE: Yes, 
Q. Then do I understand it you will 
waive the reading of the will then now ? 
GIBSON ELI: Yes. 
ELIZABETH TSOODLE: Yes, (tr. 
8-4.) - | . 
Since ae 18 the only evidence i in 
the record concerning any will, the 
provisions of 43 CFR 4.233 concern- 
ing self-proved wills have not been 


_met even if it is assumed, which we 
do not, that the will under consider- 


ation at the hearing was the one 
dated “November 11, 1972,” rather 
than the one dated “November 17, 
Under the decisions, in 
Estate of Charles Cordier (41560- 
38) and Estate of Charles Clement 
Richard, TA-1260 (July 15, 1963), 


_ there must be sufficient credible tes- 


timony in the record to support a 
finding that the will in question and 
the accompanying affidavits meet 
the requirements of 43 CFR 4,288 
(a). Furthermore, the original must 
be either offered in-.evidence or ac- 


counted for to defeat any presump- 


tion that the original was destroyed 


by. the testatrix with | an intent: to 
tevoke it. re 


A further aeticidiey in ihe aaa | 
ceedings. is noted in that although: 


= t. El th: 
_ The only reference to the will at the ‘Tudge did appoint. Elizabeth 


. “the hearing held at Lapwai, Idaho, 
: ‘~ on August 22, 1972, is as follows: 


Tsoodle ‘as the guardian for her son 
Jonathon as a minor, there'i is no in- 
dication as to his age or birth date, 

‘More importantly, however, itap- 


peared at the hearing that the de- . 


cedent’s son, Leon Alexander i isand — 


7 <ohe 


was a a Saeunpetent but no 


- guardian ad litem was appointed for — 


him. The true legal status.of Leon 
Alexander shall first be determined, 
and if appropriate, a guardian ad 


litem should be named to represent 


his interests.in further proceedings. 


In any event, notice of all further 


proceedings shall be given to him, 
or his guardian ad litem or to his 
personal representative duly ap- 
pointed and qualified under an order 


of a court of the State of his resl- 


dence. He or his guardian must 
then be given an opportunity to ob- 


ject. to’ whatever will is “under - 


consideration. — 


_ A finding is. made that the Roeotd 
in this matter is ‘inadequate as it 


does not sustain the approval of the 
will dated November 11, 1972, or one 


dated November 17, 1972, A finding © 


is made that the case should be re- 
opened and remanded. Further 
hearing shall accordingly be held 


and records will not be taken unless 


| they are introduced in evidence or 
‘an order or stipulation provides to 


to the contrary. 


The requirement. of the Adminis- | 
trative. Procedure Act, that all de- 


cisions of a Judge shall. include a 


statement of findings and conclu-. 


sions, on all the material issues of 


fact, law, or discretion presented: 
on the record, is mandatory and ap- 
plicable to all decisions of Judges in- 


Indian Probate proceedings. | 
A further finding’ js made that no 


purpose would be served by provid- 


ing for. the filing of statements or 


PETER i “WOLD, at “WESTERN. STANDARD - CORPORATION. 
bl ee oly © - September 17, 1978 | | 


68 


briefs by any party at this is pone 7 


and none will be accepted. 


NOW, THEREFORE, by eee oe 
of the authority delegated to the — aug 
Board of Indian Appeals by. the 
Secretary of the Interior, 483 CFR. 
4.1, we REVERSE the order deny-— 
ing the petition for reopening; and 
do hereby reopen the probate; and... — 
we REMAND the case to the Ad-. - | 
ministrative Law J udge: for a ree 
hearing, and he shall issue a decision” = 
including findings of fact as to ~~. 
whether this decedent died leaving . st 
a valid will, and asto whoher heirs 


may be, and to make such final order . 


of distribution as may be indicated, 
subject to the right of appeal, all ee 
pursuant to 43 CFR 4.200 e¢ seg. 

It is. further ordered that ee oe 
J udge may in his discretion. order 


the payment of allowed claims and 


fees pending issuance of the final ae ere 
decision in this case. | 4 

for correction of the record at which 
time official notice of documents 


1 concuR: ~ 


Mironert: J. 7 Mf ember. ieee? a, 


PETER I. WOLD, Yr. 
WESTERN STANDARD 
CORPORATION 
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ee from decision ot ‘Wyoming 


State Office, Bureau of Land Manage- hs | i 
ment, rejecting applications for pref. ag 
erence right coal leases. A pee 


" Davip J Moku, Chairman. rie 


2 624 | DECISIONS. 0 
‘Set aside in | part and remanded. 


- eG eee and Permits: Generally— 
Coal Leases and Permits: Leases—Coal 


- . Leases and Permits: Permits—Mineral 


: Leasing Act: Generally _ 


| The holder. of a coal: prospecting permit 


ig entitled to a lease pursuant to section 
-2 of the Mineral Leasing Act of 1920, as 


. amended, 80 U.S.C. §201(b) (1970), if 


he shows to the satisfaction of the Sec- 
retary of the Interior that the land con- 


tains coal in commercial quantities dis- 


covered prior to the. Srpetton of his 


- permit. 


| Auininisteative Pavealane: Heise 


7 . Coal Leases and. Permits: Generally— 
. Coal Leases and Permits: Leases—Coal 


Leases and Permits: Permits—Rules of 
Practice: : Hearings - 7 


A&A coal: prospecting permittee who ap- 


=, plies for a coal lease, alleging with sup- 


- portive data that there is coal in com- 


mercial quantities within certain lands. 


_in his permit, is entitled toa hearing con- 
ducted in accordance with the Adminis- 
_ trative Procedure Act, 5 U.S.C. § 554 


3 (1970), before his: application may be re- 
jected because he has not shown coal in 


. commercial quantities. 


APPEARANCES: Robert L. Raforth, 


es Manager, Mineral Operations, Western 


‘Standard Corporation Peter L Wold, 


3 II, pro se. 


OPINION 
- . BY MRS. THOMPSON 
INTERIOR BOARD OF LAND 
= - APPEALS | 


__ «This appeal by Peter I. Wold, II, 
z and Western Standard Corpora 


tion, as assignee of Wold’s rights 
| usider coal prospecting permits and 
coal. preference right lease appli- 
cations, 1s from a decision, dated 


OF. THE DEPARTMENT OF THE 


| amended, 30 | 


INTERIOR 80 LD. 


| 1 eee 8, 197 2, of the Wyoming 
State Office, Bure of Land Man- 


agement. The decision rejected in 
their entirety applications for pref- 
erence right leases pursuant to coal 
prospecting permits W-10255, W- 
10256, and W-10257, embracing 


2,080 acres for the three applica- — 


tions. The appeal pertains only to. 
480 acres within eee and w- 
10256. aa | 

The prospecting permits origi- 
ei issued June 1, 1968, for two 
years and were subsequently ex- 
tended for another two years. The 
lease applications were filed May 30, 
1972, pursuant to section 2 of the 
Mineral Leasing Act. of 1920, as 
U.S.C. § 201 (b ) 
(1970), which provides that if the 
“permittee shows to the Secretary 


that the land contains coal in com- 


mercial quantities, the permittee 
shall be entitled to a lease * * * 
for all or part of the land in his 
permit.” [Italics added.] 

The State Office based its rejec- 
tion of the applications upon a re- 
port to it from the Geological Sur- 
vey concluding that drill hole rec- 


ords and information submitted by 


the permittee to Survey had failed 


to disclose there was coal in com- 
mercial quantities discovered on the 


1 These lands are all within T, 42 N., R. 69 © 


OW, 6th P.M., Campbell County, Wyoming, 


W-102565 


See. 20: NNW 2. 


Sec. 22: EXYSWY 


See. 20% NEA, NEYNWY 

_ -W-10256 
Sec: 27: WY%SHY, NBPYSEHY, | 
As appellants have “accepted” the rejection 
as to the lands within W-10257, and the 
remainder of the lands within W-10255 and 


 W-10256, the decision appealed from is final 
as tO the rejection of those lands. . 


:, 6281. a 


finite during the terms of the. per- 


~ mits. Specifically, as to-the two. per- 
mits: in aes Survey reported : 


-W-10255 


‘Applicant ‘drilled 26 holes on the land 
under application and found. eoal of com- 
mercial ‘thickness in only four. of. these 


holes. The four holes were widely scat- — 


tered aud. other holes in, their immediate 
vicinity. show the coal seam. ee ac 
burned. ian . 

me W-10256 


“Applicant. drilled 19. holes. on the land 
under application and found coal of com- 
| mercial : thickness in only three of these 
: holes. The holes éneountering coal were 


at widely scattered locations with ae 


intermittent barren holes; 


Appellants contend | that there is 


ear in commercial quantities within 


the 480 acres involved in this appeal. 
. They calculate maximum potential 
reserves totaling 18.5 million tons 
within that acreage. They have sub- 
mitted maps, cross section dia- 
grams, and drill logs, with some 
explanations, to support their con- 
tention that they have made an 


adequate showing as to the lands — 


Involved in the appeal. | 


‘Tf, in fact,.a permittee shows that 
the lend contains coal in commer-_ 
cial quantities discovered: prior to 


the expiration of the permit, the 


permittee. would be ‘entitled under : 
the lawto a lease. See Hmil Usibelie, 


60 I.D. 515 (1951). The law places 
the burden of showing sufficient 


data and information for ascertain- 


ment of the facts upon the permit- 


tee. Cf. Wolf Joint Venture, 75 ID. 


187 (1968). In Wolf a hearing was 


ordered at which ‘the epphcnnts: as 


“PETER 1, “WOLD, ‘U, WESTERN STANDARD CORPORATION ae 
September 7. L978 : 


-pressly stated, however, 
- holders of prospecting permits issued prior to 


well ¢ as the Cs cseainane dould: pre- 
sent evidence on questions | of fact. 
‘While Wolf and a companion case, 
Kaiser Aluminum and Chemical. 
A-30982 (May 3, — 
1968), involved applications for 


C orporation, 


leases pursuant to sodium prospect- . 


ing permits, the issues involved are 
comparable to those involved here.’ 
_ Appellants have shown. the exist: a 
ence of some coal, but whether there 


exists coal in commercial quantities, 


as alleged, cannot be determined 
_ properly from the record before us. 
Before the applications are finally — 


rejected as to the lands involved in - 
this appeal on a finding that the _ 
factual condition prerequisite to the 


statutory entitlement to a lease has 


not been met, the applicants are en-- | 


titled to a hearing before an admin-. 
istrative law Judge in accordance 
_with the provisions of the Adminis- 
trative Procedure Act, 5 U.S.C. 


§ 554 (1970). Wolf Joint Venture, 
SUPTE 


ame hearing sae Wolf never’ took 
place because of a: subsequent satisfactory 
showing by the applicants and au agreement 


between them and Government officials obvi- ~ 
ating ‘the necessity for the fact-finding proce- 


dure. See Wolf. Joint Ventur en _ A-30978 


— Supp.) (June 80, 1971). 


8 We note that the Secretary of the Interior’ S 
Order No. 2952, dated February 138, 1978, 
directed that coal prospecting permit applica- 
tions be rejected until further notice. It ex- 
that no rights of 


the Order would be restricted. by the directive. 


_ Therefore, it in no way affects. the conclusion 


reached in this decision. 


Kaiser. Aluminum and 
Chemical Corporation, supra; cf. 
Don EF. Jonz, 5 TBLA.204 (1972); 
United States v. O'Leary, 63 1.D. 
341 (1959); Claude E. Crumb, 62 2 

TD. 99 (1955). | 


- We. CONCUR! 


DECISIONS: OF: ‘THE: 


ee This: case halt be eee? os 
— the State Office for referral to Sur- or 


vey to consider all the. information 


pertaining to the 480 acres in. ques- 
_. tion. If Survey determines that the 
~ reduced area does not contain com- 


mercial quantities of coal, due notice 


ls to the’ applicants, through the State _ 
- Office, BLM, shall be given, advis-_ 
ing them.of the basis for the deter-_ 


- mination and that they may request 


| i a hearing before an administrative 
law judge on their entitlement to a 


. lease. If the applicants then request 


a hearing, the case shall be trans- | 
mitted to the Hearings Division . 


for assignment to.a judge, in ac- 


~ . cordance with this instruction. At 
: such a hearing, the applicants shall 
. have the burden of going forward 
or with evidence to establish that they 
-. discovered coal in commercial quan- 
tities prior to the expiration of their 


, permit, and the ultimate risk of non- 
persuasion on that question. Woty 
J oint Venture, supra, 
sags Accordingly, pursuant to the au- 
| thority delegated. to the Board of 


Land Appeals by the Secretary of 


the: Interior, 48 CFR 4,1, the deci- 
sion appealed from is set aside in 


part as to the lands involved in this 
© appeal and: remanded to the Wyo- 
“ming State Offfice, BLM, for further - 
appropriate action. consistent with 7 


3 this decision. 


~ 


J oan B. . TxomPe0%,, M ember. 


\ 


“e Epwako W. Srowerna,, u omer 


z | ; J OSEPH W. a Member. 


DEPARTMENT oF THE INTERIOR | 
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Decided September 18, 1973 : 


Appeal by the Bureau of Mines (now 
the Mining Enforcement and Safety 


Administration) from an. initial deci- 


sion by an Administrative Law Judge 
(VINC 72-71-P), dated February 1, 
1978, vacating a notice of Violation 
citing section 302(a) of the Federal 
Coal Mine Health and Safety Act of 
1969 and assessing a civil monetary 

penalty of $500 for a violation of sec- 


tion 304(a). 


Affirmed as modified, 


Federal Coal Mine Health and Safety 


Act of 1969: Mandatory Safety Stand- 
ards: Generally _ 


Where the evidence: is sufficient to estab- 
lish that the roof or ribs of a mine were 
not adequately supported to protect per- 
sons from falls, it is not necessary to — 
prove a violation of the roof control plan 


in order to sustain a violation of section 


802 (a) of the Act. 


Federal Coal Mine Health and safety 


Act of 1969: Hearings: Procedure - 


An Administrative Law Judge doés not ~ 
have the power or authority to eonvert 
an order of withdrawal aa a notice of 
violation. : 


‘Federal Coal Mine Health and Safety 
‘Act of 1969: Hearings: Procedure 


An ‘Administrative Law. Judge may not 
vacate an order’ of: withdrawal ina civil 
penalty proceeding held pursuant to seec-_ 


tion. ee) (8). 


APPEARANCES: Robert Ww. le - 


Associate Solicitor, J. Philip Smith, 
Assistant Solicitor, Madison McCul- | 
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7 fos; ‘Trial Atiorney on behalf of ap- - 


 pellant, U.S. Bureau of Mines (now. 


Mining Enforcement. and Safety Ad- 


ministration) ; J. Halbert Woods, Es-_ 

quire, J. Roy. Browning, Esquire, on: 
ice 

| _ therefor, and vacating the notice of - 
violation of section 802(a). . ) 


behalf of appellee, . 
Company. | 


aust 


OPINION BY HR. ROGERS | 
INTERIOR BOARD OF MINE 


OPE LATLTL ON S. APPEALS 


Factual and Procedural. 
Background os 


| eas mate conducted on Sep- 


tember 16, 1970, of the Murdock 
_ Mine opérated by Zeigler Coal Com: 
pany (Zeigler) resulted in the issu-— 


ance of a notice citing a violation of 
section 802(a) of the Federal Coal 


Mine Health and Safety Act of 1969. 
(Met) A subsequent inspection 

conducted on January 19, 1971, re-. 
sulted in the issuance of an ‘order of 


withdrawal pursuant to. section 104 ‘ 
(a) of the Act which ee oe fol-" 


| lowing condition: 


_ Excessive accumulation of loose coal sna 
coal dust were present along the belt.con-:, - 


veyor in the slope. entry for the entire 


length of the: slope. The rock dust appli- _ | | 
_ ther argues that if the Judge erred ~ 
. in vacating an order of withdrawal 

(now 


~ cation was. obviously inadequate for the 


_ entire length of the slope. 


‘The Bur eau of Mines: 
MESA) filed a petition for assess- 


ment of civil penalties pursuant to 
section 100.4(i) of Title 30, Code of. 
_ Federal Regulations, on June 1, 
1972, for the violations alleged in 
the notice and the order of. with-. 
drawal. A hearing was held on No- 


«IPL, 91-173, 83 Stat. 742-804, 30 U.S.C. 
--§§ 801-960 (1969). 


523-617—73-—_3 


vember 21, 197 2, and on February 1, | 


1973, the Administrative Law J udge | 
(J udge) issued an initial decision 


converting the order of withdrawal — 
to a notice of violation of section — 


304( a), assessing a penalty of $500 


Contentions of the Parties 


The Bureau contends the J udge 


erred in vacating the notice of vio- 


lation of section 302.(a) and in hold- 


| ing that a violation of:that section. 
may be established only by proof 


that the operator had violated his 
roof control plan. The Bureau al- 


leges that a dangerous roof condi- 
tion. constitutes a violation: of. the 
Act regardless of the requirements _ 


of the roof control plan. The Bu- 
réau also challenges the authority of. 


a.Judge to vacate an order of with-_ ; 
ceiwal and convert it:to a notice of 


violation. in a civil: penal Pro- . 
ceeding. - 
Zeigler responds that in order to 
prove a violation of section 302(a) — 


it is necessary to first prove'a viola- 


tion of the roof: ‘control -plan re-- 
quired by that section: Zeigler fur-.' 


in a civil penalty Droceene, the 
error was harmless. ee ae 


= ssules Presented. 


oe Is it: necessary to prove a care 
tion. of a roof control plan 1 in order 


_to.sustain a violation of section 302. 
(a) of the Act? | 


2A notice of appeal by. Zeigler’ was ‘untimely 
filed and, therefore, not accepted by the Board. 


DECISIONS OF THE 


II. Does.the Administrative Law. 
Judge have the: power or the au: 
thority to‘vacate an order of. with-. 
drawal.in a el pene.  saaaeal 


ing? 


L. 


In. relevant. part, section 802 a) 


of the Act: provides: 


“Hach operator shall undertake to Garry : 
out'on a continuing basis a program :to. 
improve the roof control system of each: 
coal mine and the means and measures to 
accomplish such. system. The roof and . 
ribs of all active underground roadways, 
travelways, and-working places shall be 
supported: or’ otherwise. controlled: ade-— 
quately to. protect. persons. from falls of. 
the. roof or ribs. A roof control plan and. 
revisions thereof suitable to the roof con-. 
ditions and mining system of each. coal 
mine and approved by the Secretary shall’ 
be.adopted and set out in printed form 
within sixty days after the peared date 


of this title. * * * 


The Board. believes that both the : 
clear meaning of the words.and the. 
legislative intent mandate that sec- — 
tion 802(a) be. interpreted as re-— 
quiring both a safe roof and a roof 
control:plan approved by the Bu-: 
reau. This Board takes official no- 
tice that’ roof falls rank Aigh as a 
cause of serious accidents in un-~ 


derground mines. In light of this 


fact we cannot conceive that Con-— 


gress intended that the mere filing 


and subsequent approval of a roof 
control plan [by its nature a mini- 
mum requirement| would absolve. 


operators: from the duty of con- 


DubARIMENT OF THE MVDERIOR 


JIL. Does the A dedassrabive Law’ 
Judge have the power or the author- : 
ity to issue:a Notice of Violation? : 


[80 LD. 


stantly maintaining safe. roof con-) 


ditions «in underground mines... 


‘fn its report to‘the U.S. House of- 
Representatives, the Committee on: 
Education: and‘ Labor made the. fol-° 
lowing analysis of this: subsection : 


ok Subsection (a) of this section Fe" 


quires. each. operator of. a-mine to un- 
dertake to carry out on a continuing : 
basis,. 2 program. to improve the. roof con-. 
trol system, of each mine, and a. method 
to accomplish - ‘such’ system. “This ‘sub- 
section, also. requires | that all active un- 
derground ‘roadways, ‘travelways, and 
working places ‘be™ supported or other- 
wise controlled. * * * : 


‘The report agreed. pon i in . confer- . 


ence. by, members of the. House and. 
Senate did not: alter this interpre- 
tation. In a complete section-by-sec-. 
tion. analysis of the conference. re- 
port submitted during the Senate 


debate on that report the dual re-. 


quirement of this. subsection was 
acknowledged with. the sae 


statement : 


Subsection . (a) requires that all. active 
underground roadways, travelways, and 
working places be supported adequately | 


and that a roof control plan suitable to: 


the roof conditions and mining system 
be adopted for each mine by the operator 
and. submitted to the Secretary for ap- 
proval.4 vee 


The ‘requirement of a plan, i in oe | 


view, serves to alert an operator. to. 
the seriousness of roof falls and to 


some extent assures minimum and 


uniform compliance throughout the © 


‘industry. Roof control plans were 


not designed to immunize an. n opera- | 


8 H.R.-Rep, No. 563, Bist. tcougs Ist Sess. - ; 
(1969). — 
91 CONG. REC. 389,989. (1969). (remarks 
of Senator Williams of New J ersey). ee 


baby 


tor from notices of violation for bad 
roofs. We cannot conceive that Con- 


gress envisaged a. prolongated ad- | 


ministrative “process commencing 
with a notice to: an operator of a bad 


roof, the subsequent filing of a re- 


vision or. change in roof. control 
plan, and: approval by the Secretary 
before a dangerous roof. condition 
could be ordered corrected. All cir- 


cumstances considered, we are com- 


~ pelled to hold that an operator is 
under a duty:to maintain a safe roof 
irrespective of any roof control plan 


vand that: the ‘failure to do so con-— 


stitutes a violation of the mandatory 
safety standard :of ‘section: 302 (a). 
To hold otherwise, we believe would 


do violence: - the. stated mae ectives 


of the Act. 


The record: supports: the finding 


that the :roof.in-the area: described 
in the notice: of violation was ‘not 
adequately: supported; ‘indeed; the 


— roof at two crosscuts had :already 


begun to fall. We further find that 


the record is sufficient. to. permit-the - 


assessment of .a penalty: by - the 
Board. Having concluded that a 
violation did occur, and considering 
the relevant discussion by the 
Judge, the Board makes the follow- 


ing findings:.\(1) since there is no 
evidence relating to the issue of 


_ whether Zeigler hasa history of pre- 


vious © violations, the Board: ‘finds 


that there is no such history..to: be 


considered; (2) the penalty imposed 


. by 1 the B Board. ; is appropriate for an 
operator producing ‘approximately 


4 ,000,000 tons of coal annually from 


four coal mines and émploying 1,102 
_ peoples: (3) the operator was: iets 


-. BEIGLER COAL: COMPANY 9 oo - 0 
September 18, 1978 


629 


gent in failing to maintain: a safe 


roof in this area; (4), since there is 


LO evidence that the penalty will — 
have an adverse effect, on ‘the ability 


of Zeigler to remain in business, the 


Board finds that no such result may | 
be expected ; (5) the existence of 
this unsupported roof presented | a 


serious danger to anyone who might 


pass under it. (consideration | has 
been given to the fact that this was 


‘not, a highly traveled area of the 


mine); and (6) the operator dern- 
onstrated ‘good faith in achieving 
immediate abatement. after notice. 
“The Board assesses a ‘penalty’ of | 
$200 for this violation. i, — 


Since this proceeding arises as a 
penalty assessment procedure under 
section 109 of the Act, the sole is- 
sues to be determined are the valid- 


‘ity ‘of the charges’ of violation and 
the subsequent assessment of civil 
penalty. ‘In assessing ‘penalties for 
_ those proved violations, considera-_ 
tion must be given to six ‘statutory | 


criteria ‘ and such other’ circum-- 
stances as may reasonably enter into 
the determination as “mitigating. 


‘The question of the validity of the 
order. of withdrawal i is not, in issue. 
| The, conditions and Practices cited | 


weighed by the 5 udge i in his con- 


| sideration. of the gravity of the vio- - 
lations. This. is. not. to. say, that the | 
-mere. existence or issuance. of an 
order: is itself. a. consideration; but 


merely that the conditions and prac-_ 


tices cited in an order,:and proved 
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combination in "determining “the 


gravity of. the violations. We do 
not. suggest that. either Administra- : 
tive Law J udges — or this Board 


should. blindly accept the issuance 
of a withdrawal order as evidence 
of gravity. Independent determina- 
tions as to, gravity, should be made 
iqalhdrawel. order. Therefore, since 
the validity of such an. order is not 
_vanissue in,a section 109-pr oceeding 

for. assessment. of penalty it 18-error 


for a J udge to either. sustain or va- 


cate. such order, In so ruling we take 


cognizance of the fact that section 


105(a) affords an opportunity to 
challenge the validity of orders of 
withdrawal issued by MESA. | 


Im 


“The pod rej jects the proposition 


that a J udge has the authority to 


issue a notice of violation by con- 
verting an order of withdrawal into 
a notice. Section. 104(b) , cited by 


the Judge as authority. for his con-_ 
version of an order to a notice, pro-- 


vides that an authorized represent- 
ative of the Secretary may issue 


notices of violation. In our opinion. 


a Judge is not an “authorized rep- 


resentative” within the meaning of 
the Act. The powers of an Admin- 
istrative Law Judge are delineated 


| in 438 CFR 4, 582. Neither the Act 


nor the rules empowers a Judge to 


make such a conversion. See F’reeé- 


man Coal Mining Corporation, 2. — 


IBMA 197, 80 I.D. 610 (1973). 
- Upon review, we find no error in- 
sofar as a violation of section 


2 DECISIONS OF THE. DEPARTMENT. OF THE INTERIOR 


bes ae . 


. ~ 304(a) was , found and a pr oper sia 


reasonable penalty assessed. There- 
fore, we ‘sustain the J udge’s s decision 


on this ‘count. However, we hold 
3 that conversion by an Administra- _ 
‘tive Law A} udge of an order of with- | 


drawal to a notice of violation in a 
pr ‘oceeding | brought | under section 
109 of the Act_ 18. improper, and 


| unauthorized, 


| ORDER | | | 
WHEREFORE, pursuarit in the | 


| mucha. delegated to the. Board 


by the Secretary of the Interior 
(43 CFR 4.1(4)),ITIS: HEREBY 


ORDERED that: . 


(1) The Judge’s deceit’ 1s: raed: 
fed: to reflect aviolation of section — 
302(a), and a penalty of $200 is 


assessed for that violation; 


_ (2). The Judge’s decision impos- 
ing a:civil monetary.penalty of $500 — 


for a violation of section 304(a) IS 


AFEIRMED;: cand. 

(8) Zeigler Coal Company pay a 
total assessment of $700 on or be- 
fore October 17, 1973. 


C. B. Rocurs, Jr., Chairman. 
i CONCUR: 
Davip Doaxs, Member. 
_ BUFFALO MINING courany Ma 


2 IBMA 22600— 
on Decided. September 20, 1973 a 


Appeals by Buffalo Mining Company 


from three decisions of Edmund M. 
Sweeney, ‘Administrative Law Judge 
(Docket Nos, HOPE 72-81-P, 72-65-P, 
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combination in "determining “the 


gravity of. the violations. We do 
not. suggest that. either Administra- : 
tive Law J udges — or this Board 


should. blindly accept the issuance 
of a withdrawal order as evidence 
of gravity. Independent determina- 
tions as to, gravity, should be made 
iqalhdrawel. order. Therefore, since 
the validity of such an. order is not 
_vanissue in,a section 109-pr oceeding 

for. assessment. of penalty it 18-error 


for a J udge to either. sustain or va- 


cate. such order, In so ruling we take 


cognizance of the fact that section 


105(a) affords an opportunity to 
challenge the validity of orders of 
withdrawal issued by MESA. | 


Im 


“The pod rej jects the proposition 


that a J udge has the authority to 


issue a notice of violation by con- 
verting an order of withdrawal into 
a notice. Section. 104(b) , cited by 


the Judge as authority. for his con-_ 
version of an order to a notice, pro-- 


vides that an authorized represent- 
ative of the Secretary may issue 


notices of violation. In our opinion. 


a Judge is not an “authorized rep- 


resentative” within the meaning of 
the Act. The powers of an Admin- 
istrative Law Judge are delineated 


| in 438 CFR 4, 582. Neither the Act 


nor the rules empowers a Judge to 


make such a conversion. See F’reeé- 


man Coal Mining Corporation, 2. — 


IBMA 197, 80 I.D. 610 (1973). 
- Upon review, we find no error in- 
sofar as a violation of section 


2 DECISIONS OF THE. DEPARTMENT. OF THE INTERIOR 


bes ae . 


. ~ 304(a) was , found and a pr oper sia 


reasonable penalty assessed. There- 
fore, we ‘sustain the J udge’s s decision 


on this ‘count. However, we hold 
3 that conversion by an Administra- _ 
‘tive Law A} udge of an order of with- | 


drawal to a notice of violation in a 
pr ‘oceeding | brought | under section 
109 of the Act_ 18. improper, and 


| unauthorized, 


| ORDER | | | 
WHEREFORE, pursuarit in the | 


| mucha. delegated to the. Board 


by the Secretary of the Interior 
(43 CFR 4.1(4)),ITIS: HEREBY 


ORDERED that: . 


(1) The Judge’s deceit’ 1s: raed: 
fed: to reflect aviolation of section — 
302(a), and a penalty of $200 is 


assessed for that violation; 


_ (2). The Judge’s decision impos- 
ing a:civil monetary.penalty of $500 — 


for a violation of section 304(a) IS 


AFEIRMED;: cand. 

(8) Zeigler Coal Company pay a 
total assessment of $700 on or be- 
fore October 17, 1973. 


C. B. Rocurs, Jr., Chairman. 
i CONCUR: 
Davip Doaxs, Member. 
_ BUFFALO MINING courany Ma 


2 IBMA 22600— 
on Decided. September 20, 1973 a 


Appeals by Buffalo Mining Company 


from three decisions of Edmund M. 
Sweeney, ‘Administrative Law Judge 
(Docket Nos, HOPE 72-81-P, 72-65-P, 
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72-150-P), ordering Buffalo Mining 


Company to pay civil penalties totaling 


$2,900 assessed pursuant. to section. 
109(a) of the Federal’ Coal ‘Mine 


Health and Safety. Act ‘of 1969. 
Affirmed as modified. 


Federal Coal Mine Health and ‘Safety. 


Act of 1969: Hearings: Powers of Ad- 
ministrative Law. Judges 


The ‘Administrative Law J udge- eee 


denied the motion of an operator, to sup- 


press evidence obtained in the course of a. 
-eoal-mine inspection, where. such motion 
is based on the ground that the inspector 

violated the Fourth Amendment prohibi- 
tion against unreasonable searches, since’ 


an administrative tribunal has no au- 


: thority to pass. on: ‘constitutional ae. 


tions. 


Federal Coal Mine Health and 1 salcty. 
‘Act of 1969: Inspections: ane Investi- 


i gations — 


It was the clear intent of Congress ‘to Te- 


quire neither a search warrant nor the 
express consent. of.an operator, before an 
inspection of a ‘coal mine, under the Fed- 
~ eral Coal Mine Health and Safety Act of 
(1969, 30 U.S.C. §§ 813(b), 815. Clinchfield. 
Coal Company, 1 IBMA 70a, 79 LD. 655, 
CCH Employment . Safety. and. Health | 


Guide par. 15,870 (1971). 


Federal Coal Mine Health and Safety 
Act of 1969: Validity. of Regulations 


The Board of Mine Operations Appeals 


has no authority to determine the impact, | 


if any, the requirements of the National 
Environmental Policy Aet and Executive 


- Orders issued with respect thereto may. 


have on the validity of substantive regu- 
lations promulgated by the Secretary 


under the Federal Coal Mine Health and: 
Safety Act. of 1969; since the power to 


declare such regulations invalid lies out- 
side. the scope ‘of: the Board's 
ac 43° on 4, 500: 


Act. of .1969: 
Against. Operator : 


Sacieaate : 


Federal Coal Mine Health and | Safety 
Penalties: oa 


Since the hearing conducted by an Ad-. 
ministrative Law Judge in.a penalty pro-. 
ceeding brought under section 109 of the 
Act is de novo, penalties assessed by the 
Judge, otherwise valid, are not unlaw-: 
ful solely beeause they: are: higher than. 


. the informally proposed. assessments, 


Federal Coal Mine Health and Safety 
Act of 1969: Penalties: vives tarde 


: Ability to Continue in Business. 
7 The ‘application of. the. legal presumps.. : 


tion that there is no adverse’ effect of 


a penalty assessment on the operator’s 


ability to continue in business in the ab-: 
sence of contrary. evidence produced by: 


the operator, places iio unlawful or unjust. 


burden upon the operator since such evi-: 
dence is under the exclusive control of the 
operator and is probative. only of a 
mitigating consideration for the opera-_ 


tor’s own benefit. 80 U.S.C. §819(a) (1). 


Federal. Coal. Mine Health. ‘and. Safety : 
Act of 1969: Penalties: long ary | 


Size of Business" 


The criterion of the appropriateness of a 
penalty to the size of an operator’s busi-_ 
ness under section: 109.(a):(1) of the Act. 
does. not require the creation of a legal. — 
presumption because the factual informa-_ 
tion needed to apply such. criterion | in 
determining the amount of ‘the penalty 
should. be readily. ascer’ tainable by, 
MESA. 30 U.S.C..§ 819 (a) (1)... 


Federal Coal Mine Health and Safety 
Act of 1969: Administrative Proce- 
dure: Proposed ncineey Conclusions 
or: Exceptions. 


The requirement of ‘the “hanitdistenive 


Procedure Act, thatthe record:shall show. 
' the ruling on each finding, conclusion, or. 


exception. presented, can be satisfied with- : 
out a npeane separate ruling on Leach. 1 Bro 


- DECISIONS OF THE 
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posed . finding, conclusion. or execaions . 


provided the total decision sufficiently in- 


forms a party:of the disposition of all its 


proposed findings and conclusions “Or exX= 


ceptions. 5 U.8.C. § 557 (c).. 


Federal Coal Mine Health and Safety . 


Act of. 1969: Findings 


Where an Administrative Law Judge fails 

to make the required express findings of 

fact regarding any of the six statutory - 7 
Federal Coal Mine Health and Safety 


criteria, - required by section 109 (a) (1), 
of ‘the Act, to be considered in ‘determin- 


ing the amount of a penalty: warranted, ‘in: 


lieu of a’ remand, the Board:may' make the 


, appropriate | findings for the Department. 
in accordance with the evidence of. 


record. 30 US. C. § $19(a) (1), 


Federal Coal Mine Health anid Safety | 


Act of 1969: ‘Findings’ - 


Where an Administrative - “Law Todge: 


makes findings of fact regarding any. of 
the six statutory criteria required by sec- 


tion 109(a) (1) of the Act to be consid- 
ered in determining the amount -of -the. 


penalty. warranted, but in so doing, 


ignores or fails to properly apply thé evi- 
dence of record; the Board may substitute. 
its findings to coincide with:the evidence. 
and adjust the amount of the penalty as-. 
sessed accordingly. 30 U. 8. C. § 819 (a) (1). 


Federal Coal Mine. Health and Safety. 
Act of 1969: Unavailability of Equip- 
ment, Materials, or Qualified | Tech- 


nicians: Notice of. Violation. 


Congress’ never intended that a notice of 
violation under section 104(b) of the ‘Act. 
be issued, or that a civil penalty: be as- 
sessed, where compliance with a manda- 
- tory health’ or ‘safety standard is impos- 
sible due-to: the unavailability of -equip-. 
ment, materials or qualified technicans;. 


30 U.6.C. 38 eran), 814(h), 819. 


Federal. Coal Mine Health and: Safety : 
Act of 1969: Unavailability of ‘Equip- 
ment, Materials, or Qualified Tech- 


nicians: Section 104(h) Notices oe 


DEPARTMENT OR: ‘THE INTERIOR 
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“Where « an inspector observes 2 condition 


in a coal mine constituting a health or 
safety hazard and is aware that the op- 


erator cannot abate: such condition be- 
cause of the. unavailability of equipment, 
materials . Or | qualified technicans, _ he 
should issue a notice under section 104 
(h) of the Act: ; provided, he is reason- 
ably sure that continued mining opera- 


tions will develop into © an ‘imminent 


danger, 30. U. §.c, § 814(h). 


Act of 1969: Unavailability of Equip- 
ment, ‘Materials, or Qualified Sa 
nicians: Generally — = : 


Where an inspector. Epsetves a condition: 
in. a coal: mine constituting a health or 
safety hazard, and is aware that the: 
operator cannot-abate such condition be- 
cause of the unavailability of equipment, 
materials, or qualified technicians, he 
should .not issue a notice to the. opera- 
tor, either ‘under section 104 (b) or sec- 
tion 104(h) of the Act, if he-is-reason-: 


ably sure that continued mining opera-. 


tions will nof develop into. an imminent 


danger, 30 U.S.C. §§ 814(b), 814(h). 


Federal Coal Mine Health and Safety 
Act of 1969: ‘Closure Orders: ‘Imminent 

Danger | | 
Regardless of the unavailability. of aa | 
ment, materials, or qualified technicians, : 


an inspector is obliged to issue:an order | 
of. withdrawal. under section 104(a).-of- 


the Act, where, upon any inspection of 


a coal mine, he finds that an imminent: 
danger « exists, ; ign Scared a aha 
814(h).. 


Federal. Coal Mine Health. and Safety r 
Act. of ee pia Burden of | 
Proof — 3 : 


| While the bunlen, OE proving unavailabil 7 


ity: of equipment; materials; or. qualified 
technicians required: to..comply with. a,. 
mandatory health or: safety.standard is. 
normally upon the .operator, where. the: 
government’s proof establishes such un- 
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availability, the operator’ is. relieved of 
- the burden’ and may rely upon the gov- 
ernment’s evidence. — 


Federal. Coal Mine Health and Safety 
Act of. 1969: :.Mandatory.. 
| Standards: Trailing Cable Splices. 


Where the evidence’ ‘shows ‘an operator 


made. a: defective. permanent. splice in a 
trailing cable.in violation. ; of 30. CFR 
75.604, the Administrative Law, Judge 
did not err by finding. that a ‘violation 


“occurred or by holding that the defective - 


permanent splice-may ‘not be deenied ‘to 
be a permissible Oran splice. 


. APPEARANCES; Robert P, Reineke, 
‘Esquire, Wesley C.. Marsh, Esquire, 
a Raymond E, ‘Davis, Esquire, for ap- 
pellant, ‘Buffalo. ‘Mining. ‘Company; : 


Robert. w. ‘Long, Associate Solicitor, | 


J. Philip ‘Smith, Assistant Solicitor, 


‘Mark M. Pierce, Trial Attorney, for | 


appellee, US.. Bureau of Mines, Ae 


OPINION BY. MR. DOANE 
INTERIOR BOARD OF MINE 
_ OPERATIONS cece | 


Procedural Dilger « 


~ These cases arise under the. Fed- 


feral Coal Mine ‘Health and. Safety 
the 


“Act of 1969 (hereinafter, 
Act”) 2 They come. to the Board as 
appeals from three separate deci- 


sions of an Administrative Law 


Judge (Judge) issued November 24, 
1972, December 8, 1972, and. Decem- 


ber ‘4 (1972, anes Docket Nos. 
| ‘HOPE 12.81; ‘HOPE '72-65-P, 


and HOPE 7 3150-P, respectively. 
~The respective. appeal numbers ‘as- 


signed 2 are IBMA" ae 3-18, ee 


IP.L. 91-1738, 83 Stat. 
§§ 801-960. 


TAD, 30 U.S.C. 


‘MINING, COMPANY. 
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73-22, and IBMA: 7 3-98, The first E 


Safety 


case involves No: 5:Mine, and ‘the. | 


both: operated: by Buffalo’ Mining 
Company (Buffalo), 


a. wholly- 
owned subsidiary of the Pittston — 
Company. For convenience, we have | 
consolidated | these ‘three appeals 


since several principal issues raiséd 
by: Buffalo, as appellant, are com- 
-mon to all three. Hearings were held 

before the: J udge on these cases on 
August 8-10, and 14, 1972, and oral 


argument. was held before this 


- Board on March 21,1973." 


In each of these cases, Buffalo 


moved’ the hearing Judge to’ stip- 
press all evidence offered by the Bu- 


reau of Mines (MESA:)? to ‘prove 


‘the cited: violations: of. mandatory 
‘safety standards under the Acton 


the ground that such evidence was 


obtained by unlawful searches in 
that: the inspections of the mines 
-were conducted without first obtain- — 


ing search warrants or the express 


consent of Buffalo. 


~ Although not challenged: in “thie 


| proceedings below, Buffalo, in these 
‘appeals before the Board also chal- 
7 lenges the validity of Dep: artmental 

| regulations © promulgated. ‘by ‘the 
Secretary in implementation of the — 
Act on the ground that the Secre- 
‘tary, Tailed: to 3 comply. with sections 


.:. 2As.of July 16,:1973, the responsibility for — 
the administrative enforcement of the Act was 


transferred from the Bureau of Mines to’ the 
newly created Mining Enforcement and. Safety 


‘Administration (hereinafter MESA), and it 
“was directed that MESA: be substituted ' ‘for 


the Bureau of Mines in all proceedings, involy- 


{ng the Federal Coal Mine “Health and Safety — 


Act of 1969, pending before the Office of Hear- 
ings and Appeals. See 38 F.R. 18665 (July 138; 
1973). . 
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101 and 801 of the Act, and also — 
_ failed to file an environmental im- — 
pact statement, referred to in the _ 


National Environmental Policy Act 


(NEPA)? and Executive Order ae 


115144 

In the iiciece tae donk. as 
HOPE 72-81-P (IBMA: 73-18), 
Buffalo was cited for nine violations 
of mandatory safety standards 


under the Act and regulations. The 


Judge vacated three of these and 
assessed penalties for the remaining 
six in the total amount of $2,200. 


In the proceeding docketed as 


- HOPE 72-65-P (IBMA. 738-22), 
four alleged violations were the sub- 


ject of the hearing. One was vacated. 
by the Judge on finding that no vio- 


lation occurred, and Buffalo. was as- 

sessed a total of $500 on the remain- 
ing three. | 

In the. uate jocuae. as 


HOPE 72-150-P (IBMA 73-23), 


Buffalo was cited with one notice 
- of violation and eae a penalty 
of $200. 

- Buffalo appeals the validity of 
all ten assessments made by .the 


- Judge on both general and specific 


grounds (discussed, infra part IIT). 


. MESA in its briefs, opposes all: 
the. contentions of Buffalo in these . 

appeals: and requests that the argu- — 
ment of Buffalo relating tononcom- _ 


pliance with NEPA be stricken 


since it was not. raised 3 in the ‘pro- 


: ceedings below. os 


"s National Environmental Policy Act “of 
1969, 88 Stat. 852, 
. (1970). 
. Bree Order. No. 11514, 3 CER 285,. 42 
US. C.. bao2k Oe * bs tee}, 


DEPARTMENT OF THE INTERIOR 


[80 1.D. 
_ Issues Presented on Appeal 
- Whether motions of the operator 


to suppress the evidence of MESA 
to prove violations of mandatory 
safety standards.were erroneously 


denied by the Administrative Law — 


Judge where the source of such 


evidence was mine inspections made 


without search warrants or the ex- 
press consent of the operator. 


| —— IL —_ | 
- ‘Whether the Board has Patrin 


under its delegation to determine 


the validity of the regulations pro- 


mulgated by the Secretary to imple- | 
‘ment the Act under a charge. that. 
‘such regulations were not in com- 
pliance with the Act. ‘or with the 
National Environmental Policy Act 


(NEPA). é 
Whether the Administrative Law 
Judge erred in finding that viola- 
tions of mandatory safety standards 
occurred or in assessing penalties 


with respect to the ten notices of 


violation involved i in these appeals. 
| DISCUSSION — 
= Search Warrant Question 


- Buffalo contends that the J udge 
on. June 2, 1972, prior to hearing, — 


42 U. S.C, §.4821 ef seg “erroneously. denied - its motion to 


- suppress all the evidence to be. of- 
fered by) MESA on the alleged 


630] _ BUFFALO 


MINING COMPANY.” 


685 


September 20, A973 


: : viclatone of the “Act in call thr ee 
| proceedings, . on the ground that 
such evidence was the. product of 
; unreasonable searches. The denial 


_of these motions was based, on this" 
Memorandum © Opinion 


7 Board’s 
rendered in an interlocutory appeal, 


the view that sections 103, and 108 


of the Act clearly show. an intent 
by Congress not to require either a 


search: warrant or the express con- 


sent of the operator before conduct- 
ing an inspection ofa coal mine® — 


An appeal of this interlocutory rul- 
ing to the Fourth Circuit Court of 
Appeals. was dismissed May. 17, 


1972, on the: ground that Clinch- © 


field had not:exhausted: its admin- 
istrative remedies.* On March 30, 
1978, pursuant to remand by ine 
; Circuit Court, the Administrative 
‘Law Judge issued an order follow- 
ing the Board’s ruling. 

- Buffalo. “argues: that, 
| Clinch field opines Re ai 


. 5 Section 103(b) ae cE the Act. ‘pipyidess 
“Hor the purpose of making any inspection or 
investigation under this Act, the Secretary or 

‘any authorized representative of the. Secretary 


Shall have -a, right of entry to, upon, - or. : 
through any coal mine,’”’? Among other things, 


Section 108 of the Act provides: “The Secre- 
tary may institute a civil action for relief, 


including a permanent. or. temporary injune-— 


tion, restraining order, or any other. appropri- 


- ate order in the district court of the United | 
. States for the district in which.a coal mine is. 


_located or in which the operator of such mine 
has. his principal office, whenever such. oper- 


ator or his agent diadioa (d) -Tefuses to permit. 
“the inspection of the mine, or the investigation 
of an accident or occupational disease occur- 
ring i in, or connected with, such mine * * *,— 


6 Pittston Company Vv. Board of Mine Oner- 


ations Appeals, 460 F.2d. 1189 (4th Cir, 1972). 


7 spections 
- Amendment prohibition against 
: Clinchfield C oat Company, 1IBMA | 

70a, 79 I.D. 655, CCH Employment . 
Safety.. and Health| Guide par. 
15,3870 (197 1) wherein we. expressed — 


| ine ane 
the — 


| Board did eee more. ee, ae 
cline to consider the constitutional- 
ity of section 103 of the Act, and 


ignored the independent issue of — 
whether the inspectors in these in- | 
violated the Fourth 


searches made without warrants. 


' Essentially, Buffalo’ urges that = 
the Board accept a distinction be- 
tween the constitutional applica- 
bility of legislation applied to par- 
ticular facts and the constitutional ° 
validity of the Act. That is to’ say, 
‘Buffalo claims that we may inquire of 
into legislative intent , express, Im-— 


plied, or presumed although we are — 
not entitled to také action in Seppe: 
sition to the will of Congress. 


‘In. support of* its contentions, — 


Buffalo ‘calls our attention to Pro- 


fessor Davis’ treatise. 3 Davis, Ad- — 
ministrative. Law Treatise, section . 


90.04. To our knowledge, the dis- 


tinction pressed upon us by Buffalo | 
‘originated with Professor Davis. 
‘He cites no case authority to sup- 
port his position and our research — 
has disclosed that.the existing case 
Jaw suggests that the distinction ‘is 
without. legal. significance. An ad- 
ministrative. tribunal may not en-. 


tertain constitutional. questions 
whether they deal. with. ‘general 


validity or with: applicability .to 


particular. facts: Panta v. District - 


of Columbia, 72: App. ‘D.C. 131, 112° 
F. 2d 39: (D.C: Civ. 1940), Public | 


Utilities Commission of California | 
v. United ‘States, 355 U.S. 5384 


ar (1958). Therefore, we hold that this. 
Board has no authority to rule 
on Buffalo’ Ss F ourth: Amendment. en 


oie and we “affirm the J odes 
ruling | denying: the: motions | to 
BUpprees | ie De 

va ce a i ae ith | ; 


‘NEPA Prop Question a 


mie ay gonerial: rule, we would « con- 


cur with. MESA’s position that.an 
issue not raised. in the proceeding 
at the hearing level will not be en- 
tertained: by. the Board on appeal. 
However, in. these cases, to deter- 
- mine a jurisdictional question, the 


Board .ordered oral argument and 


_. specifically requested the parties to 


3 argue the: question of the Board’s 
authority: to determine the. impact, 


if any, NEPA ‘and Executive Or- 


tive regulations. pertaining to man- 
_ datory-health.and. safety standards 

promulgated. . mye the- oe 
under the Act. - 8 


Buffalo argues ‘hint: the fnii of ma 
violation: of mandatory health - or safety 


. standards or other provisions of the Act; 


the Secretary to issue a detailed 


--gtatement'on the environmental im- 


‘pact of such regulations, which “it 
alleges is required by NEPA, ren- 


ders them’ invalid,:and-that this 


- Board, under ‘its delegation of au- 
thority from: the “Secretary, . has 


. putin: to rule on this question. | 
_ «On the other hand;;MESA takes — 
the position ' that. this Board. has - oe 


never been’ delegated authority by 
the Secretary: to. determine the: ex- 


tent of. applicability. which NEPA 


‘nay have on:the: promulgation. of 


rules. or ‘regiilations: ‘Furthermore, 
. MESA regards the invalidation of | 


_ DECISIONS oF. THE DEPARTMENT, OF. THE PTE MICE. 
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. poe cin or regulation promul-_ 
gated by the’ Secretary as beyond : 
a the jurisdiction ‘of this ‘Board. 


' None of the legal authorities eited 7 


‘By either party appears’ to conclu- ; 
sively resolve the issue, ‘but we must 


hold with MESA. The jurisdiction a 


‘of the Board is determined by its 
‘delegation from the Secretary as set 
forth’ in section 4,500 of Title 43, 
“Code of Federal Regulations (43 
, CFR 4 500), which provides: wT 


(a) ‘The. Board. of Mine Operations 


- ‘Appeals: ‘under ‘the direction of a ‘Board 
; amined is authorized 0 exercise, pur- 


a, on, a7 


FEDERAL REGISTER, _ the: dathaviey 
j of the Secretary. under: the Federal Coal 
“Mine Health, and Safety Act of. 1969 per- 
taining ‘to: 
ders issued purstiant thereto:may . = 


have on the validity of the substan- 


( 1)" Applications | for. review of with-. 


; drawal orders ; notices fixing a time for 


abatement of violations’: “of mandatory 
héalth. or: safety: standards; discharge 


or acts. of discrimination. for. invoking 
rights. under the Act, and entitlement of 
tniners to compensation ; a 


(2) “Assessment of civil ‘penatties | for 


(3). Applications. for. temporary. relics 


“in appropriate cases; _ 


(4) Petitions for modification’ of x man- 
datory safety standards; = 
(5) Appeals from orders and decisions ‘ 


of hearing examiners ; and. 


-(6): Alb. other. appeals. and review  pre- 


cedures: OEM Tae by: the = Secretary > 
wager the Act.’ oe 


eh, In the" exercise ‘of the foregoing 


tn aig as 


functions the Board i is authorized to cause ~ 
-_investigations.to be made, order hearings, 
‘and ‘issue orders‘ and notices as deemed 
“appropriate to secure the just’ and prompt 
‘determination | of all proceedings. Deci- 
: sions of a eats ‘on. all naeraasee: within 


i 
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| its jurisdiction shall he final for the De- 
partment. ve ‘ 

The ae delegation: cleatly 
limits the Board’s authority en- 


tirely to the: Secretary’ s ‘adjudica- 
tory functions of applying and 


interpreting the: statutory provi- 


sions and regulations i in the review - 


of eee ae under: ‘the 
Acct. 


It is significant that ais sara or | 


this authority to the Board is made 


| pursuant: to: ‘regulations: published 


in the Federal Register. ‘It seems 
questionable: to‘us that any admin- 


istrative tribunal within. an execil- 
tive: agency would’ be: given the 


power to invalidate the very’ regu- 


lations from which its: source of au- 
| public hearing. » 


thority and jurisdiction is derived. 


We have been delegated no rule- 
making authority whatever. The 
rulemaking for the Department has 
been reserved entirely to the Secre- 
tary.* Therefore, he: may have the 
power to declare: his own regula- 
tions invalid; or a court may do SO, 
but Buffalo has not: ‘provided us - 
with the citation to any: persuasive. 
legal authority showing that. we 
have any such power. Consequently, 
we > hold that the power" ‘to declare 


es This. delegation of. authority. is. identical, | 


with the Secretary’ S delegation | to. the Board 


in’. Part. 211;. Department. of: the’. Interior, 


Departmental. Manual, Chapter 18, Office. of 


_. Hearings and ‘Appeals, section .6. Board of 
Mine Operations’ ‘Appeals (cited: ag 211 DM’. 


| 13.6)... 


Documents, The Director. is authorized to:issue 


; notices of proposed rule making and general 


‘notices pertaining to the functions assigned to 
the: Office. of: ‘Hearings. and ‘Appeals. Issuance 


of final rules for codification in the Code of 
Federal: Regulations. oe reserved for Secretarial; 


signature,” a 


ee 


“B O11 DM 13. 9 provider: a rs Federal Register 


invalid: the plage wad. ‘Pegulations 


promulgated by the Secretary under > - 
the Act lies outside the scope of this | 
Board’s jurisdiction. eet tee 


General Complaints 


“Buffalo “males; ‘several general 


"3 complaints regarding the penalty 
assessments made by the J udge. The | 


first of these:i js: that the assessment, 


~ structure established. by the Depart- 


ment. unfairly and. unlawfully: sub- 
jects an. operator: to higher penalties — 
simply because he appeals the pro- 


- posed assessments of the Assessment 


Officer in sxeroising. his right. to a. 


Buffalo points oa that the ‘agere. 3 
gate of all ten- assessments. involved 
here made by the Assessment Officer. 
was $475, while. as-a result of the 
public hearing, the J udge’s agere- 
gate assessment was $2,900. This, it 
is contended, has the effect of deter- 
ring an operator. from. seeking for- 
mal adjudication. by punishing him 
for. daring to exercise a legal right. 
It is further. charged. that such re-: 
sult demonstrates vindictiveness, i in- 
timidation, and deprivation of due 


process and equal dae of the 


law. 


. MESA’s response | Aes this” com- i _ 
| plaint j is: that, the machinery estab-_ z 

lished. ., for | 7 
penalties was entirely. i jnaccord with, 


the. 


assessment of, 


section 109 of the Act; that the in- — 
formal: proposed. assessments made: 


by the Assessment Officer were.sub- 
_ ject. to rejection: or payment by: ‘the Z. 


~ 638 


oper ata at its option | a. in no 


“% way ‘affected its right to a public 


hearing; that a request, by the oper- 


ator for public hearing was not.an 


appeal in any sense, but initiated 


instead a de nove proceeding before | 


the Judge; that the Judge under 


the Act and the regulations was — 
neither bound by ner. did he con- — 


sider the informal proposed | assess- 


ments in arriving at his determina- 
tion of the appropriate penalties to 


be paid; that the Judge gave due 


and careful consideration to his de- 
terminations; ‘and that the facts of | 


 ¥ecord support: the conclusion that 
his decision was fair and reasonable. 


Although we appreciate the frus- 
trations expressed by Buffalo on 


this point, we find its argument 


=, fallacious, i in that it is based on the 


false premise that: the proceeding 
before the Judge was an appeal. 


: MESA’s analysis, that the proceed- 


ing before the Judge was de novo 


in nature, as distinguished from an. 
appeal, is entirely correct and dis- i 
positive of this complaint. The reg- — 
ulations in effect at the time of the 
hearing so provided: ® This Board is 


bound to apply them and. powerless 


to change them. We find no evidence 
in the record of “vindictiveness - 
against or intimidation of the oper- 


ator by the Judge. 


| Buffalo also complains that the 
oJ udge seems to have placed some. 
_ duty on the operator: to ‘supply j in- | 
. formation as to the effect any penal- 
_ ties imposed may have on the opera-' 
| tor’ S Laie to continue i in business," 
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ee 9.30. CFR 100: 5(b), 37 PR 11460 (Tune 8, 
pare 1972). . . . 


[80 I.D. 


re a ae 


| = of such penalties to the size of 


the operator’s business. Buffalo con- 


tends that the Act places no. such 
burden. ona mine operator and 
neither the Secretary nor an admin- 


istrative tribunal has. the eanonly 


to do so.. 


“Thesis are factors required fo: be 
considered under section 109 (a) of 


the Act.in fixing the amount of the 


penalty after it has been. determined. 


that a’ violation occurred. . There- 


fore, aS we indicated: in Hall.Coal 
Company, 1 IBMA 175, 179, 79 I.D.. 
668, 672, CCH. Employment Safety 
and Health : Guide. par... 
(1972), an operator should be given. 
the opportunity to present informa- 
tion on the effect. a mandatory pen- 
alty will have on ‘its ability,.to con- 
tinue in business; but, if-1t chooses- 
not to do so, the Judge may indulge 
in. a. legal presumption. that. there 
will be no adverse effect, wheresuch- 

information is peculiarly within the. 
possession of. the operator. This is. | 
an entirely different proposition: 
from. Buffalo’s contention that an 
unlawful burden. is placed upon the: 
operator. The operator:is in no way’ 
compelled: to. furnish the informa- 
tion, but, if it chooses to assert that 
the penalty - involved wal adversely 


affect its: ability to.continue in busi- 
‘ness, it should have the opportunity, 
and should-come forward to provide 
the necessary, proof on this criterion. 


We reaffirm the ‘existence: of the 
legal presumption. expressed in the 


Hall decision, | ‘supra. When the — 
J udge. does utilize such: ‘presump- 


tion, however, he should make a Spe- a 


15,880: 


eagr oy 


cific finding based ‘thereon. 
J udge’ erred 1 m this respect in these 


‘proceedings. ‘We believe. that the 
: record here supports. such a finding. | 
* The appropriateness. of the pen- - 
_ alty to'the size of the business ot. 
the oper ator charged . is another 
matter. MESA urges that a similar 
. legal presumption ‘should ‘pertain: 
7 with respect’ to this criterion.,We do 


not. agree. ‘The size of the operator’ s 


business: (the | mine or mines in- 
volved) can be’ readily: ascertained | 
| by MESA from’ reports which are 
or could be required under’ section. 


111 of the Act. Furthermore, a. fed- 


eral mine inspector, should. have. Lit- - 
tle trouble preparing ‘testimony as 
to the size of the business of the op- : 


erator: of any mine which he in- 


spects, At least, he should be. able 
to adduce enough ‘facts to enable the 
Judge to determine whether such | 
business fits into a “small, : “medi- 


um,” or “large” category as com- 


pared to the size of the business. of - 


_ other operators. This should be sut- 
ficient for appropriate cousidera- 
tion of this factor required by sec- 
tion 109(a) (1) of the Act. 

“A third general complaint by 


Buffalo is that the Judge erred in 


failing to expr essly state the reason 


_ or basis for rejection of each of the - 
proposed. findings and. conclusions 


submitted by Buffalo. It is con- 


tended that the language employed. 
in the Order of the Judge’s Deci- 


sion, “that all proposed findings 
— and. conclusions inconsistent with 
this Decision . 
" insufficient - cornpliance with ‘that 
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. are Rejected,” is” 
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part. ‘of co U.S.C. 30t(0) which 7 
provides: 


The record ahell show: ‘the ae! on 
each . finding, conclusion, or. exception 
presented | Je : 


‘We.see no- ) reason to depart San 


the well-established | case construc-_ 
tion of this provision. of the Admin- 


istrative Procedure ‘Act (APA). : 


The specific. requirement, Of 3. | 
USC. $587(c), that: the ‘record: aoe 
shall show: the ruling on each find- 


Ing, conclusion, or -exception pre- 
sented, can be-'satisfied without a 
specific separate ruling ¢ on each. -pro- 


posed. finding, conclusion, orexcep- . 
tion; provided, ‘the. total decision ne 
sufficiently” infornis a “par ty. ‘of the 


disposition ‘of all its pr oposed. find- 


_ings and conclusions.or exceptions. 
| Consequently, we dismiss this gen- 
eral complaint insofar aS it is prem- — 


ised on an erroneous. interpretation | 


2 the APA aS: indicated above. ga 


Ta the next part. of this discus- | 
sion, under Complaints. as to Spe- 


tito Alleged Violations, we shall » ae 
‘determine whether the J udge’ stotal, —. 


décision sufficiently apprised But- = 


 falo of -the disposition of its pro- — ve 
posed Findings and. Conclusions. | 
regarding specific alleged violations. aes 
We note, however, that Buffalo’s 


proposed. findings and conclusions 
were confined to. but seven of the ten a 


10 North a notiean Vou Lines, Ine, ; ‘United ab 
| States, 2147: F.Supp. -§37- (D.C; -Ind.,. 1968) +. 
NLRB y. Wichita Television Corp.; O77 F.2d 
B79 (10th Cir. 1960), cert. denied, 364 U.S. _ 
NURB y¥. ‘Sharples Chemicals, 209 F.2d. cae ee 
NLRB vy. State Center - 
Warehouse. and Cold . Storage. 00.5 (198 ase ae 
«166 (oth Cir, 1951). ce ee 


g71; 
645 (6th Cir. 1954) ; 


640 DECISIONS OF THE 
notices of. violations — involved | In 
these appeals 

‘The last general camila made 
by Buffalo deals with the sufficiency 
of the Judge’s Findings of Fact, 
Conclusions of Law, and reasons 


therefor, as ‘required. by 5 U.S.C. 


§ 557 (e): Our ‘disposition, of this 
complaint will likewise. be’ encom- 


passed in the following discussion. 
of the complaints pertaining to the 


specific notices of violation. 


Compraints as to Specif Alleged 
oR Violations - : 


Mt ‘the. ‘outsét, we note. that the | 
- Judge failed to make. express find: - 
ings of fact in considering the . 


amount of the ten. assessments with 
respect. to the following, criteria: 


, ™ history of. ‘previous violations, size | 
of the operator’ ’s business, and effect | 
of the “penalty. on the oper -ator’s : 


| ability to. continue i in business. The 


| : duty then. falls upon. this Board to 
make such findings insofar ‘ ‘as. the | 


Supporting 
- disposition , of: the “specific assess- 


~ record. 
evidence. 


Ay 


supplies ” the, 


(1). pane as ie record. does 


| not show. any. history, of previous 
- violations, we find that there was no 
history of previous, ‘violations to be 
considered with respect to the’ as- 


| sessments involved in: these cases. | 


- (2)-The record discloses thik the 


No. 8!Mina; involved iw TBMA‘7B. 


18, Docket No. OPE (2-81=P;em- 
7 ployed 40) men on. . the day shift (Tr. 


4 Buffalo made no specific proposéd findings 


. or conclusions, so far as we could ascertain | 
from the record, with respect to the following | 
three notices’: 8 OS 2/26/71 and. 3 OS 3/18/71 


in Docket No. 72-81-P ; and 2 08 8/12/71 in 
'. Docket nO: 72-65-P, | 
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/ “179) aad the No. 8 mine involved it in 


the other. cases, employed . about 95 
men and’ produced. approximately 
1,800 tons of coal per day (Tr. 613). 


Tt is also. ‘undisputed, and. we a 


- official - ‘notice, that Buffalo. is.. 
| wholly, owned subsidiary of the 
Pittston Coal Company, one of. the 
| largest coal producers i in the United 


States. Therefore, - we. find that: the - 
size of the operator’ s business with _ 
respect to the’ mines here involved, 


~ is ‘sufficient ‘to. justify the amounts 


of the civil ‘penalties assessed. , 
@). ‘No. specific evidence: appear- | 


ing’ in the record. regarding the 


effect of any penalties on: the opera- 
tor’ S ability to continue in business, 


a legal presumption. exists that none 


of the penalties here involyed. will | 


| adversely. affect Buffalo's, ability, to. 
SO continue. ‘Therefore, based. upon 
that presumption, we find that none 


of the penalties here involved, ‘will 
adversely affect, Buffalo’ S.. ity | 
to continue 3 in, business. | . | 

We. now turn to the. review, ae 


ments and findings | made: for. each 


of the ten alleged. violations with 
respect. to the fact of the violation, 


and the three. Temaining. Stabatory | 
criteria. : bats ey a as 


IBUA 7, Docket No. HOPE | 


2 _ 12-81-P. | | 
Notice: 3 08, Tebraary 26, 971 1, 


| charged Buffalo with ‘the violation — 
of'30 CFR 75.517, in that a “bare 
‘power wire was not insulated for a 


distance of about 700 feet along the | 


No. 2 strip coal conveyor belt.” The — - 
_ Safety standard contained in the 


eso 


5 gubj ect ea is padeationl with. : 
- section.. 805 1c. OF, the. Act. which ; 


z provides: : 


> Power: wires aint cables, er feolley en’ | 
wires,. trolley, ..feeder.. wires, and ; bare. 
‘Signal . wires, shall be. insulated. Age: 
| quately and fully, protected, es : po 
The J udge’? S finding. that this al : 
leged. violation . occurred ..is’ sup-.. 
ported. by. the evidence: (Tr. 25). 
- However, . Buffalo’s .. complaint. is. 
_ well taken as to the sufficiency of the. 
Judge’s findings with. regard. to. the. 
, statutory criteria to be..considered. 
in fixing the amount of the penalty. _ 
No specific findings. ‘were: made: as. 
to negligence, gravity and the good 
- faith of the operator to. achieve — 
rapid compliance after notice of. the: 


violation: 


The evidence. peace dione ‘at 
the energized bare wire could have. 
caused a mine fire by coming into: 
contact with combustible material 


(Tr. 26, 42, 43) and. could. have 


caused an electrocution (‘Tr. 39). 5 
and that the exposure could have 
been prevented by ‘installing. insu-.- 
lated power wire in the first place ~ 
or by insulating the bare wire at the. 
time of ‘installation (Tr. 26). In: 
view of this. evidence, we find ‘that - 
the violation was grave and that. 
the operator did not exercise due. 
care in the course of installing the. 

_ wire and was, therefore, negligent. 


~The testimony of the govern- 


was that the operator’ showed good 


faith in achieving rapid compliance — 
after notice of violation and within 

the time fixed for abatement.as ex-: 
tended (Tr. 26 and 27). However, 
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it: appears that. a J es ro 


_this. testimony: (Decision. 3, herein: 


after, Dec. 3) and though. not ex-: | 
pressly finding -bad.faith, impliedly | 
so found by finding, “that respond- . 


ent, could. have. insulated the wire 


within the time [originally] fixed.” ; 


Our review indicates that the | pre- 
ponderance of the evidence clearly — 


shows that the operator did exercise. 
good ’ faith i mn. achieving rapid com-. 


phiance, and we'so find.: ‘Therefore, ie 


we conclude that the ‘assessment of" 


$500. for: this violation should be” | 


mitigated to $400, - | ne 
Notice No. 4 OS, 8/96/71, charges: 

Buffalo with a violation of 30 CFR : 

75.1003 ‘in’ that: “Trolley wires ‘at: 


two. track switches near the tipple _ 
: headhouse were not. guarded.” "The - 
Judge found that: the violation oc-.. 
curred; that there was. good faith 


compliance after notice; and that 
the-violation was serious, but he 
didn’t know. how serious. He im- 


-plied, but didnt expressly find, that ‘ 


the operator was negligent. The — 
penalty assessed was $100. 


..We find that Buffalo’s contention — 


that the notice failed to allege a vio- 


lation of a mandatory safety stand- 
ard and that ithe evidence adduced | 
failed to established a violation, 3 1s. 
without merit.?? However, we also 


find that the total evidence 3 in the - A, 
record establishes that Buffalo was 
7 not negligent | and that the. gravity | 

- ment’s witness, the mine inspector, : 


2 See Hastern Assooigted Coal Corporation, . 
1 IBMA 238 at 285, 79 LL.D. 728, 726, CCH 
Employment Safety. and Health Guide. par. 
15,388 (1972). In that case the Board held 
as a general proposition that “where an alleged 


Violation is sufficiently deseribed to permit. : 


abatement, adequate notice of the condition is. 7 


established. 9 


the inspection; 
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of the vicletion: was nial, (Tr. 


“ 57-61.) Therefore, we conclude that: 
this assessment should, be reduced ; 


: from $100 to $50. ° 


. ' Notice Nos. 6 Os, 1 2/96/71, 6 OS, ‘ 
2/96/71, and 2 OS, 3/1/71, respec-~ 


lowing violations: 


| 30 CFR "5. 1100-2(6) and ie): Fire- 
fighting _ equipment was inadequate be- 
cause water Cars or ‘waterlines with ap-— 
propriate. outlet valves cand fittings and A 
500 feet of firehose with proper fittings” 
| at strategic locations: were not installed 
e- 5 along the conveyor belt. oe 
80 CFR 75.1101. Deluge-type sprays ES " 
foam generators, automatically actuated: 


- by a rise in temperature, or other N10 less 


effective means to control fires, were not. 


installed at. the main and peconoany belt 


i convey OF drives. reas: 
30 OFR 75. 1714. Self-rescue devices ade- : 
quate to protect the miners for one hour _ 

or louger were not. pr ovided for ten under- , 
E ground miners. 


There i is no dispute that the con- - 


2 dition or practices described in the 


above notices existed’ at the time of: 
however, Buffalo 
_contends that no violations properly 


should have been charged and no 
assessments made because the re- 


quired equipment. to. abate was un- 


available for purchase. ° 


‘Our review of the ‘evidence on 
this point indicates that Oscar Stilt- | 
ner, the mine inspector who issued. 

the above notices, testified with re- . 
| ‘that 


water. sprays or. foam agen 


spect to Notice No. 5 OS, 2/26/71 


that: (1) in his opinion the ape : 
_. tor could have done nothing about 
_ the condition. constituting the viola-. 


tion because “the material. wasn’t 
| available”; 
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__ respect: to. Notice. Nos. 


(80 L.D.. 


- equipment, at that time, 1 was not 
available” for the industry as a 
whole — some were able to get some 
of it along gradually; and (3) that. 
_he had personal knowledge that this 
material was hard to get hold of at 
. that particular’ time. “(Tr. 10.71 


tively charged Buffalo with the: fol- - 
on ' 72.) The inspector also testified that 


the. outlet: valves and firehose for — 


the belt conveyor were notavailable 


for- ‘purchase at the time of the in-. | 
spection | (Tr. 90). The unavailabil- 


ity of this equipment was further : 


corroborated by the testimony of 


Mario Varrassi, Safety Director for | 
Buffalo. (Tr. 208.) The: inspector 
similarly testified that the required 


equipment was.not available with 
6 OS, 
2/28/71, (Tr. 99) and 2 OS, 3/1/71 _ 
(Tr. 108). On the face of the latter 
Notice of Violation. (Exhibit, 


~ - P-14), the inspector wrote the fol- 

lowing notation: “A Directive was 
issued May 11, 1970, at which time 
the material needed to comply was | 


not available.” °° 
Despite the foregoing ee 


the J udge stated with respect to 5 
OS, 2/26/71, at. page 7 of his deci- 
sion (Dec. 7), “I think the evidence» 
Indicates that Respondent either did 


not place its equipment orders early 7 


enough or did not diligently pursue. 


the fulfillment of such orders.” He 
found with respect to 6O8, 2/ 26 / 71 - 
“appropriate | deluge-type - 


were. not present.as required ; 


that. Respondent could have case | 
corrective action before the notice 
(2) this” firefighting : 


of violation was issued”; (Dec. 9) 
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Bf 1/ 7 t, the J udge: concluded that 


the Respondent (Buffalo) “has not. 
| met its burden of proving. that. it 
could not have had available. to it 


at the time of the inspection. the 
equipment : and material required to 
avoid the violation.” (Dee. 16.) 


_ We must. disagree: with the J udge | 


in. his finding in light of this. evi- 
dence. The total evidence i in our view 
clearly supports. a, conclusion that 
the. operator. reasonably could -not 
be expected to do a useless and fu- 
tile . thing—that:. is, place orders 
for equipment knowing it was not 


available. All of the evidence in this | 


record, mostly supplied. by the Gov- 
| ernment’s own witness, clearly leads 
toa. finding of fact: thatthe equip- 


ment. required for compliance with 


the safety standards cited m the 
three. foregoing. notices simply was 
not available for purchase by. the 


operator... We find, therefore, that 
the equipment needed to abate thesé. 
_ three. violations was not available 
for purchase by the operator’ at the | 


time the notices were issued, - 
_ Having made this - finding,’ we 


| must determine whether penalty as- 


- sessments made for the subject no- 
tices should. be permitted to. stand. 
- Section 104(h)(1) of the Act, 

pertaining to: unabatable -condi- 
mene provides as follows: | 


(A) “Tf, upon any: inspection of. ‘a coal 


_ mine, an authorized. representative | of 


~ the. e Beeretary: finds Ay: that conditions 


| : 18 The qudge made this Siding even fiongk , 


he. recognized, on: ‘the same page of his Deci- 


; sion, that. ‘the operator’ 8 purchase manager 
had called a few companies. and determined 


| that the equipment was not available Os 9). 
528-617-784 
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: ‘exists therein ‘which have. not: yet Té- 
sulted in an imminent danger, ‘(B) that. 
“such - conditions: cannot ° be™ effectively s 
abated :through ‘the use of existing tech- 
nology; and (C) -that reasonable’ “assur: —_ 
ance cannot be. provided thatthe con- 
tinuance _ of. mining operations | under 2 

such conditions will not: result in an im: ete 

‘mminent danger, he’ shall determine’ the sae 
- area throughout. which such conditions < - 
exist, and thereupon issue a. notice to the ~~ 
| operator of the mine or his agent of such 
conditions, and shall-file a copy thereof, . oe 
incorporating his: findings therein, with © 
the Secretary and with the’ representa-- . 

tive of the miners. of such. .miné.. Upon 

receipt of such copy, the Secretary shall = _ 
cause such further ‘investigation to be. 
made as he deems appropriate, including « i 


an opportunity for: the operator ‘or <a‘ 


representative, of the miners to a. ae 


information relating to such notice. 


(2). Upon the conclusion of such, in- o- 
vestigation and. an- opportunity for ‘ac? 
public hearing upon: request ‘by. any inter- ae 
ested: party, the. Secretary ~shall make 
findings of fact, and shall - by. decision. . 


incorporating such findings. therein, 


either cancel the notice issued. under: this 
subsection, or .issue an. order’ requiring a 


the operator of such mine to cause all. 


persons in’ the area affected, except those __ 
persons referred to in subsection (d) of —-— 
this section, to be withdrawn from,,and -__ 
be prohibited from entering, such area. 
until the Secretary, after a ‘public hear- 
ing affording all: interested persons. an 
opportuntiy to. ‘present their: ‘views, de-. | ee 
termines: that:such conditions‘have been 
abated. Any. hearing | under this para- | 


graph shall be of record and shall be. . 
subject to section 554 of: Title 5. $e 7 | 


We construe: the phrase, ‘ ‘cannot 
be effectively - abated. through: the. 


use of: existing technology,” to en- 
compass circumstances where, at the °— 
time of the inspection; the operator 
cannot. have available the equip-. — 


ment, materials, certified, or -quali- 7 


fied. ‘personnel, OF, scientific exper: = 
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7 ‘tise su to comply with a, man- 


ei 


- = - datory health: or. safety standard. 
We believe’ it. significant that no-— 


: where in section 104.(h) is the term 


“violation” used, but instead, the 


. term, “conditions,” is employed. It 
is. likewise significant. that in sec- 


es tion 104(b) of the Act Congress 
used the term “violation” rather 
‘. than “conditions” and, that section 


. 109 of the Act requires the manda- 


tory assessment of a civil penalty 
es only. where the Secretary finds that 
a “violation” occurred. 


oe Reading sections 104(b), 104. (hy, 
and 109 together and giving effect: 


~. to the language of all three, we con- | 
clude. that Congress did not intend _ 
that a section 104(b) notice be is- 


| sued or a civil penalty assessed 
~ where compliance with a mandatory 
health or safety standard is impos- 


ne sible due to unavailability of equip- 


ment, materials, or qualified 'tech- 
nicians. Where an inspector observes 


| : - a condition constituting a health or 
= Batety. hazard and is aware that the 


“existing technology” required for 
abatement is unavailable, we think 


_ the better: course would be to issue 
a section 104(h) notice ¢f the in- 
---- spector reasonably believes that con- 
tinued mining operations wél/ ripen 
fe into an imminent danger situation. 


- The ultimate consequence of an 


: investigation triggered by a 104(h) 
notice’ would | be the cancellation of 
- | ‘the notice or the issuance of a with- 

- drawal order. No penalty assess- 


; ‘ment would be involved. If, on the 


a other hand, the inspector is aware 


of impossibility of abatement due 
= to unavailability of “existing tech- 
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a Naclogs? on reasonably ‘believes 


that continued mining» operations i 


will not ripen into an imminent 
danger situation, the issuance of 


either a section: 104(b) or a section 
104(h) notice would be inappro- 


; priate. » 


If the eee should issue a 


‘section 104(b) notice of violation 


under the mistaken belief that 
equipment is available, and it later — 
proves not to have been, then MESA 


or the Judge should vacate the — 


notice. Of course, in all cases, irre- 


spective of the ‘unavailability of 


equipment, material, or. technical 
personnel, if the inspector believes 
that the condition or practice con- 
stitutes an existing imminent dan- 
ger, he must issue a section 104(a) 
order of withdrawal a to protect 





..4 This cunatniiction of the etabute finds sup- 


port in the opinion of the United States Dis- 


trict Court for the Western. District of Virginia 
at. Abingdon, rendered in the course of issuing 
a temporary restraining order in the case of 
Ratliff, et al v.. Hiekel, et al, Civil Action No. 
70—C—50—A, where J udge H, H. Widener, Jr. 
said: 

“When. imminent danger is not involved, the . 
defendants are restrained from enforcing Title. 


_ TIT of said Publie Law 91-173 in any manner, 


other than in accordance with: Section “104 | 
(h) (1). of said Public Law, when defendants 
charge violations which may. be corrected by 
the use of equipment which is not available 
for purchase, the court being of opinion that. 


equipment which is not available for purchase 


cannot effectively be used to-abate a condition 
through the use of existing. technology. The 
defendants are further restrained from en- 
forcing Title ITI of said Public Law in any . 
manner other than in accordance with Sec- 
tion 104(h)(1) of said Public Law, when 


. defendants charge violations which may not be - 


corrected because of the unavailability of certi- 
fied, registered or qualified personnel or re- 
quired materials. However, this subparagraph | 
of this order shall in’ no way prevent the 
defendants from seeking any remedy provided 
under said Public Law by way of fine, penalty,. 
or other tools, including closure of mines, in 
the event, in the opinion of the defendants, 


' the condition complained of is causing. or. 
resulting in imminent danger." ” : 


i sacle ? | BUFFALO. 


z ‘the health and wifey of the: miners 


| exposed tosuch danger. ~ 
Applying the foregoing statutory 


| - construction to the facts here, we. 


hold that the three notices above 
discussed should have been vacated 
and the penalties assessed thereon 
set aside. At the time of the issuance 
of the notices, the inspector. knew 
that the equipment and materials 
. required for abatement were un- 
available to the operator. He found 
‘no imminent danger present, and 
it is fair to infer he was reasonably 
satisfied that no imminent danger 
was likely to develop. This. infer- 
ence.is based | upon the answer of the 
inspector i in response to the Judge’s 
| question as to whether there were 
any means to control fires at the 
time of the inspection. He replied, 
| “Yes, sir, rock dust was available 
and fire extinguishers were avail- 


able. > (Tr. 98.) Therefore, the 3 in- 


spector : should have issued no notice 
at all. N either. a 104(b) notice nor 
a 104(h) notice was appropriate. 
He might simply have informed the 


7 operator, however, that compliance 
would be expected after the equip- | 


ment became. available, and, that 
: failure to do'so could result in the 
issuance ofa 104(b) notice. 


With. respect to the question of 


burden of proof which was raised: 


in. connection with the alleged vio- 
: lations, we are In. accord with But- 
falo’s position on that point as ex- 
pressed in its brief. at PP 14. and 
15, as follows: «| bate 282 

| "Essentially. the: state. of. the evidence 


; here: is that the Government’s own wit- 
- ness has absolved Buffalo of liability for 
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* these. evil penalties * * : 
burden of proving unavailability of equip: - _ 
ment or.materials may be on the. opera- ae 
tor so long as there is an inference of ©. 
when—as. here—the: only wae 
evidence of record rebuts that inference, a. 
‘there is nothing to be proven or diss 7 


availability, 


proven [by the operator]. 


- Notice No. 3 Os, 3/8/71, segs a 


based on a violation of 30 CFR 75- . es 


1403-1(b) and 30 CFR 1403-9. a ~ 
It. specified the following: - 


‘Shelter holes were not provided Aire te 
the truck haulage roads at intervals. of we te 
not more than 105 feet as required in'a..:*. 
notice to provide Safeguards. (No. ay Ss 


issued February 26, 1971... 


The objection -made by Buffilo oe 
to this notice ‘of violation and as-' _ : 
sessment. of $100 is the failure ofthe — 
Judge to make findings of fact. The 
determination that the violation oC. 
curred is not disputed ; however, ee 
the Judge did not make ‘specific — 


findings on gravity, negligence, and 1d ae 
good faith. ; bs 
The only rere on’ ie viola ie 


tion was the testimony: of the in-- 


spector. He testified that the violas 


tion was not serious (Tr. 130,135), 
that it could have been prevented by.) 
the operator’ prior to notice (Tr. | 
131), and that the operator: made a ve 


. 15 These tno eepulntione: arise. frori ‘section “5 
314(b) of the Act, 30 U.S.C. 874(b), which... 
“Other safeguards adequate,-in the ~~ 
judgment of an authorized representative. of . * 
the Secretary, to minimize hazards. with re- 

spect. to’ transportation. of men’ and materials Soe 
shall be provided.” 80 CER 75-1403-1(b) re- 
quires an inspector to give an operator. written ee 


provides: 


notice to provide ar ‘safeguard where needed 
for safe ‘man trips and transportation of men . 


and to issue a -notice of violation if the oper-. - " 
ator fails to provide the safeguard within the, 7% f 
time fixed. 30 CFR T5—-14038-9 ‘spécifies the °° 


criteria for shelter holes for’ guidance to the. 
inspectors. in ane notices to. proyides safe-— 
pian. . : 


- 


a “While. the ee - 


(30 U.8.C, § 865(d)) which provides: 
_.. power- -connection points, except where permis- 
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on. good faith effort, to achieve. rapid 
i compliance. after. receiving’ the no- 
. . tice of violation: (Tr. 131). We find 
fas from the foregoing evidence that the 


i gravity. of this. violation was mini- 


~ mal, that. the operator. was negii- 
_. gent but that it demonstrated good> 
Zs faith in achieving rapid . compli. 
ance. after receiving the notice of 
violation. We find no reason, how- 
ever, to change. the. assessment of 
-. . $100 made by the Judge for this 


violation. | 


© Appeat Ne. TBILA, ' 73-29, Docket 
oe ‘No. H OPE 70-65-P 


= "a Notine No.8 OS, 8/12/71, Sees 
—: 1 violation of 30 CFR 75.507 in that 


“the direct- current rectifier was: lo- 


= i: cated 1 in the return anes in. No. 2 
| cf ‘section. 2 16: ca? . 
7 Abas) not disputed that che rec- _ 
= tifier Was located i in the return air- 


way. However, the mine superin- 


-. tendent explained that the mine had 
. been ‘ventilated with one fan and- 
a during the night of March.11, 1971, 
a second fan was installed to pro-_ 
ae de more air. This caused the rec- 


* tifier to be in return air for the day 
of March 12. The operator moved 


-: the rectifier into intake air on. 
March 13, a Saturday. The superin- 
_.- ‘tendent. pointed out that a fan had 
been constructed for some time but 
when it was ready it could not be 
—. Pat, in the cireuit t until the | miners - 


39 89: CFR 75.507 restates the statutory safety 
Standard set forth in section 305 (d) of the Act 
“All 


_ _- sible power connection units are used, out. by 
ey zane last : open, crosscut shall be in. intake air.” 


i? _ DECISIONS OF TH DEPARTMENT. or 


THE INTERIOR 


were oe of the mine (Tr. br, 5, : - F 


—-iBTT-B81.) 


“Commenting on this eaginasiia | ; 
the Judge: in his. sabia at P: 3 


(Dec. 3) “stated : 


I ‘think the explanation. finices dienes 
and it is to pe. noted that although - the . 


inspector, fixed a ‘10-day period for abate- . a 


ment, Respondent corrected the condition 
within one day. This is a situation where 
the ‘evidence appears: to justify 'the tem- 
porary violation. But, as I read the Act, 


mitigating circumstances can be reflected 


only in the amount of the penalty to ‘be. 


assessed. 
Buffalo’ argues ae the Judge's 

wor ds, “the evidence — appears to 

justify the temporary. violation,” 


amounted to a'finding that the facts - 


were more than mitigating. and ab- 
solved Buffalo of all pee for a 


| peoey assessment. 


We disagree. It seems to.us ine 
although the J udge failed to ex- 
pressly. find the operator not. negli- 
gent under the circumstances here, 
his comments as a whole indicate — 


simply a belief that the eberator was 


not negligent. 
The inspector testified that the 


| violation was serious because of the 


possibility of methane being present 
in the return airway. (Tr. 509.) But 
this ‘was offset by his further testi- 
mony : that no methane was present . 
during the inspection and to his 
knowledge none had ever been found 


in that mine (Tr. 517) ; that no coal 
float dust was in the return airway; 


and. that he did not see any other 
hazard (Tr. 518). ‘ 

The Judge made findings that the 
violation charged in fact’ occurred 


180 LD. : cat 


- gence, 


Bs af that the operatér eeu dili- “ 
gence in abating the condition—not-. 
ing that the correction was. made ; 


“within: one. day after receipt of the 


notice of violation, He made no ex-_ 
press ultimate findings as to negli- | 
or: good faith 


gravity, | | 
compliance. | 


Therefore, the Hoard finds fom 
the evidence adduced that the opera- 
tor was not negligent, that the vio-, 
lation was not grave, and that: the. 2 
oper ator demonstrated good faith 
in achieving rapid com pliance after 
notice. We conclude that these miti- . 


gating findings justify a reduction 
¢ of ihe assessment. from $50 to $10, 


Notice No.4 OS, af I 6/ 71, char ged 
Buffalo with the following violation | 


of 30 CFR 604 : 


A permanent splice i in the trailing, cable. 


on No. 2 shuttle car in No. 1 section was 


not. effectively. sealed and insulated. to: 


exclude moisture ; and flame resistant 
materials were not used. ae 
The principal ; issue here is whether 
the Judge erred by rejecting the 
following finding: proposed by 
Buffalo: — 4 - 


The evidence fails te establish the yio- 


lation charged, that a permanent splice in 
the trailing cable of a shuttle car was. 
not properly made because the evidence _ 
_ showed that the splice in question ‘met 
all the requirements: of an eres 


tempor ary splice. 


We hold that he did not. | 
The Act and the regulations. pro- : 


vide among other things that-a per- 


manent splice, when made, shall be — 
effectively - insulated and sealed so 
as to. exclude moisture, and vulean-. 
ized or otherwise treated: with suita-. 


_ ble materials to provide flame-resist- 
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ant qualities and. ee rte is: ee 
the outer jacket.¥ 17 The Act. and. the 
regulations. also - provide. that. one... 
temporary- splice may be, made: in. os 
any trailing cable; that such trail- ae 
ing cable may. only be used for the.’ 
next 24-hour period; and that tem: ~ 


porary splices -in - trailing cables. 


shall be made in a workmanlike i. 
manner and shall. be. mechanically oe 


strong and well-insulated.‘*_ : 
The inspector. explained in his wee 


7 testimony (Tr. 529-530, 584). that 
the main difference between a per- 
manent splice - and a temporary _ 
splice is that a permanent splicein- 
-yolves. the application of heat. or c 
vulcanization and is made. with. 
flame-resistant material: that. seals hic 
itself, while a temporary splice is he 
made without. using heat. or. any - 
such flame-resistant. material. He~’..: 
testified also that the splice in 
volved in this notice. was a. pers a 
* manent splice because: it had been 
vulcanized with-.a flame- resistant 
material, but was. defective. (Tr... aoe 
526, 527.) He further testified: “It a 
| wasn't made as a temporary splice.» a 
It was made as a ae splice." ae 


(Tr. 531.) _ 


We coricur with the J ice that “a Ms Pa : 
temporary splice i is not a, So- called see 
lesser-included condition of a per- + — 


manent splice,” (Dee.. 4). and with - . 
his finding that the splice i in ques- 


tion was a faulty pentianent splices oe 


(Dec. 5, a : es ies a 
The inspector testified in. sub- 7 


stance that the violation was 3 Serious ve 


17 See section 306(e) “ie the Act: (20 v. 8. e: 
§ 866(e}.) and 30 CFR 75-604. . me 

18 See section” 306 (d) of the ace (30 U. s, ©. 
$ )) and 30 CFR 75. 608. . 2.2 ie, hes 


‘DE CISIONS “OF. THE. 


ea . ere the faulty ales Goal 6: cause: 
a fire or an electrical shock, and that — 
~ the condition constituting the viola-_ 
: “tion: could have been prevented by 
oy doing. a. proper repair job on the 
splice in ‘the - first place, and, by. 


simply examining the cable, the 


a condition could have been discov- 
_ 2 ered prior to the inspection. (Tr. 
a 523-525.) The inspector opined 


(Tr. 527) that-the operator made a 


oF good faith effort to achieve rapid 
| compliance- after he received the 
~ Notice of Violation. He said, “it was 


‘s corrected. immediately.” 
The J udge again made no express 


3 findings on negligence and gravity, 
“and, at p. 4 of his Decision, made 
the ‘additional startling statement: 
ae “Tn those circumstances” (referring 
_ to the evidence. on gravity and 
* negligence) “the opinion of the in- 
spector . that. Respondent ‘made ‘a 


: good: faith effort to achieve com- 


| pliance once the notice issued, Is | 


: ; rather meaningless.” | 
~ Not only- did the Judge err by 


failing to make the necessary find-— 
—, ings on negligence and gravity, but 
erred if, by the above- quoted state- 
ment, he intended to ignore consid-_ 
are eration of the separate, good-faith 
ae factor as required by section 109 of | 
- the Act. Therefore, the Board finds 
from the evidence that the operator 
-. was negligent in attempting to make 
> the permanent, splice; the violation 
- "was grave; and the operator demon- 


strated good faith in achieving 
rapid compliance after notice of the 


- -violation. ‘Since ‘the J udge appar- 


ently failed to consider the good 


futh. criterion: in fixing | the assess- 


DEPARTMENT. oF. THE INTERIOR 


i) ED; 


ae ae 3200, we. oo that, . 
initigation of the assessment to. 


$150 would be appropriate 1 for this | 

violation. oo 
Notice No. 1 OS, 3/18/71, cites 

Buffalo for the following violation : 


30 CFR 75. 1 00~2. The waterlines along 
the belt conveyors were not equipped with 


firehose outlets with valves at 300-foot 


intervals, and 500 feet of firehose: with 
fittings suitable for connection with each 


- belt. conveyor. waterline system were not 


stored at. strategic locations along the 


belt conveyors, and firehose was not - 
available on the working sections. 


‘There is no issue here. whether 
the equipment in ‘question was sup- | 
plied; it was-not. The sole issue is 


whether Buffalo’ was properly sub-— 


jected to penalty assessments. for 
failing to have equipment. which the 


‘Govecntaent’s own evidence un- - 
—equivocally established. could not be _ 


obtained. | 
At the ‘hearing, under. ce ex- 


amination of counsel. for MESA, 


the inspector testified rh 557 eee as 
follows: | 


Q. Do you “have an opinion as to 
whether or not the operator could have 


prevented this situation from occurring . 


in the mine? _ 
A. At this particule time, ihe sneruton 
couldn't comply with this. section. . 
-EXAMINER SWEENEY: Why do you 
say, “at this particular time’? This is 


1971. 


THE WITN ESS: The mater jal was oar 
available. j 


- EXAMINER SWEENEY: Fire hose 


was not available? 7 
THE WITNESS: Yes, sir, | fire Bane. 
EXAMINER SWEENEY : Couplings? 
THE. WITNESS: Yes, sir, because all 
of the companies had it on order, aoe 
they fut got it in ‘aaaaci ah es 


as > : ~-BUFPALO. 


: EXAMINER ‘SWEENEY: “What was. 


| ‘the alternate method ‘that they were 
using? » i 
THE WITNESS: Youn mean, , instead? 
EXAMINER SWEENEY : Yes. | 
THH WITNESS : They were using fire 


(Tr. 560-561) as follows: 


BY MR. PIDRCE: 

-Q. Mr. Stiltner, a believe you. ‘stated 
earlier that Mr:. Morgan * * had told 
you that-its fire-fighting equipment -was 


difficult to. obtain. Now, other than Mr. 


 Morgan’s statement’ that it was difficult 
to. obtain, ‘and in light of your. ‘testimony 


‘now that you felt that the operator made 


a good faith effort to achieve rapid ‘com- 
pliance, since it was hard to. obtain— ve 
A, Yes, sir. 
Q. —did you have any “personal knowl- 


| edge, | other than Mr. Morgan’s statement, 
that this material was difficult to obtain 


at this time? 
A. Yes, sir. : 
—Q. What would that be? : 


A. AN, the mines I. visited or ihepected. 
were having the. same: difficulties: in get-. 


ting. this fire fighting equipment. 


Despite the foregoing evidence, 


_ which was the sole evidence adduced 
in the record pertaining, to the un- 


availability of the equipment, the 


Judge on page 8 of his decision, 
stated, among ‘other | gies ‘as 
follows: a. at Tele 


~ The condition ited in ‘the notice here 


is a serious one. The burden. of proving | 
unavailability lies With the Respondent. 


_ I find * * * that there is no apparent 
reason why Respondent could. not have 
taken corrective. action. before. the. notice 


. Of violation issued; 


' I conclude that the Respondent. had the 
aes to . provide adequate fire fighting 
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: - equipment i in its SB: mine; ‘that iecnend. * 

ent has ‘not met its burden. of proving 
that it could not. have had available to: . 
it at.the time of the inspection the equip- si 
ment and materiel pauanies to avoid the oo 
violation ; | oe 
extinguishers and rock dust. Actually, be- 
fore the effective date of these regula- | 
PAs anne that was acceptable. 


~The inspector’ ‘further testified 


an Pee. 


The. above. ‘sinothante: ie ue - 
J udge are entirely without factual 


support. from the evidence. in: the i 
‘record and resulted, as ‘we view it, ~ 
Im an erroneous assessment of $250." 
This: particular violation. involves ae 
the same issue and nearly and iden- 
tical evidentiary situation as in No-: 


tices 5 OS, 2/26/71; 6 OS, 2/26/71, — 


and 2 OS, 8/1/71, discussed above, a 
and, therefore, desetves: the same. 
treatment.’ The Judge implies by — 
his disposition of this notice that: . 
unless the operator proves unavail- oe 
ability of equipment, the defense 
of unavailability is not available. ¢ 
‘This is error as a matter of law. The 
"matter of putting the burden. of 

proving unavailability of equip- 
ment upon the operator applies only 
when there is an inference of avail- ~ 
‘ability established by the’Govern- 


ment’s evidence. It i is not important a 


_ which party proves a given fact ma- ~ 
terial to resolving a factual issue... - 
Regardless of which party supplies . 
the proof i in the record, once a fact 
is established, either party is en- 
titled to rely upon it. Therefore, the 
_ Board finds that the equipment and — 
materials needed to abate this viola- 


tion were not available for purchase oa 


by the. operator at-the time the no- 


tice was issued, and we conclude _ 
that. this. notice. of violation should — 
be vacated and the penalty assessed ie 
thereon set aside, . 
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Noe. No. 2 EGR, 6/10/71, 


ohare Buffalo with a caolation of. 


aa — 7 5. 703 “of the Act” in that: 


| “The frames of the. direct current ma- 
a “chines on the No. 2 section’ were not pro- - 
... vided: with proper ground in that the . 


-. ground wires were not connected. (Exh. 
7 ~P-l, JA ish ives 


This notice ; gave the apesikor: one 
7 hour - to. ‘abate the condition de- 


x ~ scribed. On the same date, the in- . 
— Spector issued a notice that ihe oper- 


7 : ator had abated the condition within 
the ‘time fixed. (Exh. P-2.) Al- 


~~ though the notice of violation makes 


"DECISIONS or THE: DEPARTMENT “OF ‘THE. INTERIOR 


[80 I LD, 7 


“We alo: Pe hee Paling | ‘that - 


| MESA does: not. have to offer evi- 


- dence eliminating every type of ef- 


s 


reference. ‘to. section 75.708 “of the 


: . Act,” it is obvious that the inspector 
- S aieant to refer to the “Code of. Fed- 


~~ eral Regulations” and the operator 


_ did not object to this clerical error. 


- The operator does contend, however, 


= that MESA failed to. sustain its 
reasonable, and that his conclusions ) 


burden of proof here because its 


fective grounding i in order to prove 
that in ‘the instant case the uncon: _ 


nected wires created a lack of effec- 
tive frame grounding. (Dec. 3.) _ 
The Judge assessed a penalty of 
$200 for this evaluation amounting ~ 
to $50 for each of the four machines 


involved. He found the violation to - 


be serious and that the operator 
demonstrated good faith in achiev- 


ing rapid compliance after notice. 


We find that the operator was negli: 
gent, based on the unrefuted testi- 

mony of the inspector that all that 
had to be done to avoid the violation | 
was to look at the wires and see that 
they were properly connected before _ 
energizing the machines. (Tr. 618.) 


We hold thatthe Judge correctly 


_ determined that a violation occurred 


-- proof did not negate the other pos-- 


: sible permissible grounding meth- 


= ods enumerated in sections 75.703-1 
through 75.7034 of 30 CFR... 


=P We quite agree with the Judge. 


. | that the record shows no dispute of 


_» the facts regarding the condition or 
practice observed ‘by the inspector 
and cited in. the subject notice of | 


: tigen (Tr. 614-617 and 635.) 


and that his assessment of $200 is 


are oro by the evidence. | 


ORDER 
_ WHEREFORE, pursuant to the 


authority delegated to ithe Board by © 
the Secretary of the Interior ‘(48 | 


- 29 Before concluding this decision, we note 


that the three cases consolidated for this deci- 


sion were three of at least eight separate civil 
penalty proceedings assigned - eight separate 


- docket numbers. All eight were incorporated . 


19 30 CFR 75. 703, ‘the basis ae ‘this cited 


violation is identical with section 307(b) of 
-.the Aet (30 U.S.C. § 867 (b)) which provides : 


ae “The frames of all. offtrack direct-current ma- 


chines and the enclosures of related detached 


7 ir components shall be effectively grounded, or 
. otherwise maintained at no less safe voltages, 


a by: methods approved by: an. authorized -repre- 
. sentative of the Secretary," ” 7 


into the same transcript of nearly 750 pages. 
Yet, in only. one. of his written decisions ‘did 
the J udge make. transcript citations to the - 
evidence discussed. It would be helpful to 
the Board in expediting review of initial deci- 


‘sions if the Administrative Law Judges would 
_ be careful to make appropriate citations to the 


transcript when referring to the evidence upon 


which their decisions 2 are based. ee 


_ FIRMED; 


“BUFFALO 


Buffalo-to suppress the evidence, ob- 
tained from mine inspections made 
_ without search warrants or the ex- 


press consent of the operator, ARE. 


AFFIRMED; | 

2. With respect to Appeal No. 
IBMA 73-18 (Docket No. HOPE 
72-81-P) : 
- (a) The assessment of E $500 re- 


sulting from Notice of ‘Violation 
No. 3.08, 2/26/71, Is Ee: | 


to $400; 
(b) The aio of $100, result- 
- ing from Notice of Violation No. 4 


$50: 


(c) The aeons: resulting 
from Notices of Violation numbered _ 
e OS, 2/26/71, 6 OS, 2/26/71, and 
2 OS, 3/1/71, ARE SET ASIDE. 


| . and such notices ARE Nae rE 
and: 


No. 3 OS, 3/18/71, IS AF- 


3. With ane is spade. 


“MINING. COMPANY | 
: : ieee _ September 20, 1978 
ee OFR - i “ray ye ir 1s HEREBY 
4 ace ORDERED that: _. 7 2 
1. The rulings of the Raminasty a- 
tive Law Judge denying motions of 


OS, 2/26/71, IS MODIFIED. to 


| (d) The seen t of $100 re- = 
_ sulting from Notice of Violation | 
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IBMA 73-29, Docket No. HOPE fe 
72-65-P: : ~ 


(a) The assessment of $50 result! - 


ing from Notice of Violation No. 2. of 


OS, 3/12/71, IS MODIFIED ae 
$10; - 
(b) The assessment of $900, Tre- 
sulting from Notice of Violation | ~ 


No. 4 OS, 3/16/71, IS MODIFIED ; 


to $150; and - 
(c) The ee healing. 
from Notice of Violation No.1 OS, - 
3/18/71, IS SET. ASIDE and such. “ 
notice Is VACATED; a eee 
4, With respect. to Appeal No. wen 


IBMA 73-23, Docket No. HOPE e 
72-150-P : | a 


The assessment of $200, resilting’ : 


: from Notice of Violation No. 2° | 


EGR, 6/10/71, IS AFFIRMED; eo 
and that = _ 
5. Buffalo Mining Conpuie ca 


the penalties finally hereby assessed”. 
in the total amount of $910-on or | 
before thirty (30) days t from. a the e 
— date of this decision. | oo a 


Davo Doawe, Me ember. 


I CONCUR. 


CG, E. Rogue: Try Chairman. 
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UNITED 


MINE “WORKERS- 


OF AMERICA, 


. et 


LOCAL, UNION 1520, ‘DISTRICT 2, v.. RUSHTON, ‘MINING ‘COMPANY 
| : “February 8 1978 ee 


UNITED ‘MINE “WORKERS | OF 


AMERICA, LOCAL. ‘UNION: 1520, 


- DISTRICT. oe 
9 “RUSHTON MINING coMPANY* 


: 2 IEMA 39° 


Kippéél ‘pursuant to the Federal Coal. 
Mine Health and Safety Act of 1969. ‘a 

‘by ‘Rushton Mining Company ‘(here- | 
inafter Rushton) from a decision. of 


Richard C.° Steffey, Administrative 


Law Judge, Docket No, PITT 73-224, . 


ordering it to pay eight miners’ for 


the four hours of the second shift 
a during which they were idled after 
issuance of a withdrawal order. The 
_. decision, issued on December 19, 1972, 


_ was appealed on J anuary. 4, 1973. 


- Remanded for hearing. 


= Federal: Coal. Mine. Health ou d Safety 
Act. of. 1969: Hearings: ‘Waiver eS 


‘Where there are disputed issues: of ma-.— 

- terial fact, an Administrative Law Judge, 

. may not grant summary ‘decision. unless 

_ there is an express waiver of f hearing. 43 
CFR 4.588. ee | 


- APPEARANCES: “Benjamin: Novak, - 
_. Esquire, Richard M. Sharp, Esquire, 
‘se , Ole appellant, Rushton: Mining Com-— 

| pany; Charles L. ‘Widman, Esquire, : 


for appellee, United Mine Workers of 


America, Local, Union 1520, District 2. 


| INTERIOR BOARD OF uve 


OPERA LIONS: APPEALS. 


*Not i in Chronological Order. 
1P.L. 91-173, B83 Stat. “742-804, 30 U.S.E. 


oe a heveea (1970). 


“Decided aa 8, 1973 


of | Evidentiary 


| MEMORAND UM OPINION 
AND ORDER. | 


“The Bas has before. it the ap- : 


aa by Rushton in the above-en- 

titled proceeding, together with a 
petition by the Bureau of Mines for 
leave to participate as AMICUS CUrIae, 
and a motionby the United Mine — 
Workers of ‘America (hereinafter 
7 UMW.A) for extension of time to — 


file. appellee’s brief originally: - - | 


on. February 1, 1978. 


The Board. has’ reviewed the rec- a : 
ord of this proceeding in light of the 


procedural. question raised: on ap- _ 
peal. Rushton contends that it was 
denied a hearing’ by the arbitrary 
action of the J udge i in issuing ade- 
cision based solely upon the petition on 
and the answer. of Rushton. . | 
Rushton alleges a denial of due. 
process where no waiver of hearing ~ 
_is filed, no motion for summary de- 
cision is. filed. by either party, and — 
the Judge renders a decision on the _ 


pleadings without notice, hearing ¢ or 


opportunity to present evidence and — a 
argument. Rushton relies upon the 
ae: provisions of section 4. 588— Waiver i: if 
Presentation—of af 


the Rules and Regulations 2 and sec- 


tion 556(d) of. the Administrative ee 
Procedure Act.? We find also ap- — 
plicable section 554(c) (1) of the — 
Administrative Procedure. Actes 

It is elementary administrative 7 
law that a denial of the opportu- 
is? nity Tor. hearing 1 in ¥ adjndieatory - 


243 CPR 4.588, 
85 USC. §556(d). 
(45 US.C. §554(6))., 


rn .. 


80 LD. No. 10 io : 


oe procedin gs isa ie of ae proc- : 
ess. Although a hearing need not al- 
a: Ways ¢ encompass oral ‘presentation, — 
-. certain elements are mandatory. . 
... Among these is the right to present. 
. evidence and argument. The record 
before us indicates that. Rushton 
. owas not afforded: such opportunity. 
_- Jt here appears to the contrary that. 
the Judge rendered a decision based 
solely upon the allegations of the — 
petition of UMWA. and the answer — 


of Rushton: The J udge found that 


“Neither party has given any indi- © 


ation that a-hearing is desired.” ° 


‘We find this: statement to be con: 


trary to. the intent of the law and 


- regulations; Section 4.588 (b) of the 


rules: ee provides as. fol- 
lows: | Beas | 
‘ Parties entitled to an evidentiary hear- 
ing may waive such right in writing, but 
unless all entitled parties file timely waiv- 


ers, @ hearing will be conducted. Such 


waivers must be unequivocal and request 
the Examiner [Administrative Law 


-. Judge] ‘to decide the matter at issue on - 
. the pleadings and written record of the 


Case including any stipulation the pe 
might enter.. 


In our review we are rae to - 
find any: waiver of hearing by either - 
party.. The decision that no hearing - 


would be held appears to be solely 


and arbitrarily that of the Judge 
who based his, ruling on the belief : 
.. that neither party had specifically - 
ele indicated that a hearing was desired. 
. ~ In light of the specific provisions _ 
< of seetion, 4.588 we must conclude 


that since - neither’ party. waived 


_ hearing, it was error, and a denial 7 
_ of due process, for the J udge tocon-- 
: oe that no. hearing was) required 


8 Decision’ of: ‘Administrative Law J udge at 2 ote 


_— ; (December a aula): 


"DECISIONS oF THE DEPARTMENT oF THE INTERIOR 


180, LD. 


Gesibed: We bold. vets that : : 


the proceeding must be remanded co 


tor hearing. 


- Since. ae adiaa? ane ee re- 


‘mended for. hearing, no considera-._ 


tion is herein given to the substan- _ 


tive: argument — of Rushton .on 
appeal. Furthermore, in view of our — - 
determination on the procedural is- 
gue, we See no need to delay a re- > 
mand: and, ‘therefore, deny the re- 
quest, of UMWA for an extension of _ 
_ time to file its brief to this Board. | 
Ivor the same. reason, the request, of 
the Bureau of Mines: to appear as 
amicus curiae is also denied. ‘The | 
Bureau will have full opportunity 
before the Judge to avail itself of 


the provisions of section 4.513 of the 
rules, and to present. its. views. at 


such heari ing. 


‘ORDER 
WHEREFORE, in light of the 


foregoing and.pursuant to the au- 


thority: delegated to the Board by 


the Secretary of the Interior (43 


CFR 4.1(4)), Ir Is HEREBY 


~ ORDERED: 


i. That the asesron of the Ka. 
ministrative Law Judge  IS_ 
VACATED. and the case IS RE- 


~MANDED for. hearing 1 in accord- 
ance with this opinion; . 


2, That the motion of the Bie ae 


“of Mines to. participate as amicus 
curiae before the Board i in. this case 
Is. DENIED; and Stet he 
3. That the motion of Seal for ae 
: the United Mine Workers of Amer- 

ica for an extension of time in which 


‘to file a brief Is. DENIED. 7 
C. E. Rocmrs, Jr., oe Sit 


Dav Doane, M ember. = 


GBBT. 


quire, 
‘Workers. of Americas Race onion. 
~ 1520, District 2. oe ae 


a ANTERIOR, BOARD OF ° MINE 


“UN ITED “MINE. ‘WORKERS | 


OF AMBRICA, re itt hg 


oS a LOCAL. UNION: (1520, DISTRICT 2 ve RUSHTON, “MINING COMPANY. = 
Se he 33 eae 4 "March 1, 1978 Ae eee Te 


= te ‘MINE WORKERS OF 

AMERICA, 

"DISTRICT a 
oe 


= : RUSHTON MINING coMPANY* . 
a: IBMA 55 Decided March 1, 1973 


7 Application ‘by “Bushton 

- Company (hereinafter. Rushton) for 
reconsideration of the Board’s Memo- — 
 randum: Opinion and. Order issued 
- February: 8, 1973, “pursuant ‘to the 
- ‘Federal Coal Mine Health and Safety — 
Act of 1969* which remanded the 
~ above-entitled . matter for a hearing. | | 

- Rushton’s- ‘initial. appeal - had been | by. the Board’s action denying the 

_ taken. from a decision of Richard C. 

_ » Steffey,” Administrative Taw autee, 
ee, Docket No. PITT 73-224. as 


"Denied. 


. a2 ‘Federal Coal ‘Mine Health: a 1 Satety . 
Act of 1969: ‘Reconsideration ee 

' “After femanding’ a ‘ease ‘because ‘there ; 
‘was no waiver: of hearing, the: Board will. 


ve not grant reconsideration to decide if the. 
» . Administrative Law: J udge should be. oer . 


; qualified. 


ee _ APPEARANCES, Benjamin: oveks 
Esquire, Richard M. Sharp, Esquire, 
en behalf of Rushton Mining Com- 


7 pany; and. Charles. i -Widinan, Es- 
on. behalf. of: “United. ‘Mine 


OPERA TIONS. APPEALS — 


MEM ORAND UM OPINI ON 
AND ORDER : 
ENot in n Chronological Ovien: 


a Pub, 91-1787'88" Stat. 742-804, “30 USC 
| atu ny (19707) | 


LOCAL UNION Bees 


Mining , 


nie ogad hes bolo tan a abil 


_ nen filed’ February. 20, 1973, by 

>. Rushton. for reconsideration of.its: 
~ Order of February 8, 1973, remand- 
ing the proceeding for hearing: and 
, .an-opposition thereto: filed F ‘ebru-_ i 
a ay. 23, 1973, by- United. Mine Work-. 
» (hereinafter ra 


ae _ America 


. UMA). 
ee bi apport. ok its ‘application Ae 
Rushton alleges: (1) that its right 
_to an impartial. hearing. would be 
jeopardized 3 if the case is remanded. ~ 
to the same. Administrative. Law. 
~ Judge, and (2) that it is prejudiced 


‘request of UMWA for extension of 
time to file its brief on. appeal. a. 
- UMWA in. opposition ‘maintains: 
that nothing in the record indicates — 
that the ‘Administrative Law J udge . 
is in. any way. prejudiced and that a 
‘there is no justification or basis for 
“the Board to require UMWA to sub- -_ 
mit a brief. — oe 
The Board’s remand. order was 
. based. upoen.a procedural lack of due 
: process and right to hearing anddid 
not go to the, substantive merits of 
the appeal. Therefore, we do ‘not. — 
find that. Rushton is in any way pre-_ ae 
~ judiced by reason of the fact.that 
_ the Board-denied-UMW.A.an exten- _ 
‘sion of time to file its brief. The ar- 
- gument of Rushton in this regard ~ 
‘is not. persuasive. We. note that 
Rushton itself raised the question. of 7 : 
due process in its appeal.and.re- 
quested “the right to be heard before 
, “Since the — 
Board has merely remanded this 
proceeding for hearing we fail’to 


decision. is. “rendered.” 2” 


ee Peer Rushton? sg allegation: ie: = 
prejudice. on the part of the Judge. 

“In any event, the question of dis- 

qualification. of a hearing officer. 1S. 


Jae Rropenly before this. Board.* 2 
| - ORDER. 


: - WHEREFORE, in light of: the =. 
ma foregoing and pursuant. to the au- — 
‘thority delegated to the Board by 
the. ‘Secretary of the Interior (43. 


“CFR 4.1(4)), IT Is HEREBY 


- ORDERED: 


That the application for reconsid 
- eration Is DENIED. 


, BE. Roomrs, Is R. , Chairman, 


«PITTSBURGH COAL COMPANY - 
hi 2 IBMA 277 


from a decision dated June 29, 
i ministrative - Law Judge George H. 


' Painter, 


- —. No. 1 GFM. 
Affirmed, 


Federal Coal Mine Health’ <a sitet 
-. Act of 1969: Closure Orders: es = 
nent Danger — | - 


essence of me D volume per ‘centum Or 
‘more of methane supports issuance. of 
section 104{a) Withdrawal Order. ea 


APPEARANCES: Craig R, McKay, Es- 
quire, Pittsburgh, Pennsylvania, At- 
7 torney’ for orrelian eae Coal | 


“288: CEFR 4, at (e).. 


"DECISIONS: oF THE DEPARTMENT or THE INTERIOR 


i tended; inter alia, that: 
-miunistr ative: Law J udge erred. m 
holding ASa 
2 concentration exceeding 1.5 volume 
_.. . per centum of methane as defined:in | 
section 803(h) (2) of the: Act + per 
_é warranis-a., finding of - ‘imandinent | 


. D AVI es fe ember. | - danger. 


" Decideid October : 1978 


esa by Pittsburgh Coal Company 
| 1973,- 
cee Docket No. ‘PITT 72-161, by. Ad- 


whereby he sranted | the 
Bureau of Mines (MESA) motion to 
a dismiss an. application for Suse of 


“180 LD. 


Company} “William H. O'Riordan, . 


Trial Attorney for. appellee, | Mining - 
“Enforcement and Safety Administra- 
tion. (MESA), formerly. US. Bureau. 2 
of Mines. | | a 


INTERIOR BOARD. OF Dale vd 


OPERATIONS. APPEALS :. 
: DECISION ; 7 


On. ae appeal, appellant. con- 
“The Ad- 


a matter: of: law that’a 


122 oe! 


ra bow addition: to ne reasons: given : 


the Administrative Law Judge i ie 

his decision the Board notes that ; in 
the section-by-section analysis of _ 
section 204 (h) (2), subsequently. eh- 
acted as section 303(h)(2) of the 
‘Federal Coal Mine Health and 
Safety Actof 1969, the report of the 
- Senate Committee * states as: s fol 
lows: 8 ce 


ee TE the air vedntaine 1B percent | 


of methane, withdrawal of the miners by __ 
_ the operator or inspector, if he is present, —~ 
As. required * * * Long experience. has < 
shown that the. methane, when present 
ig dangerous. ‘The explosion range is be- 


tween 5 and 15: percent. Once it. teaches 3 


1 Federal Coal Mine Health’ and Safety: “Act | 


of 1969, 83 Stat, 742-804, 30 U.S. C. $5 801- 
960 (1970). 


2 Oral areument was roaienied by appellant: , 


. however, due to the nature of the question. — 


presented. and the. thoroughness of the briefs. 
filed: by the parties, the Board: ‘has decided oral 
argument would: serve:no useful purpose. — 


3 Legislative History, Federal. Coal Mine _. 


Health and Safety. Act,. Committee: on Educa- 
tion: and Labor, House: of Sepiescaiatveey O1st 


cae Cone: 2d -Sess., 58-59 (1979): ; 


656]... 


aoe: ‘percent’ ‘ik ean - Jeenmulate: ‘rapidly. 


Thus, action. must be taken pr omptly pes: es 
otvalic®: a 


. fore. it, reaches 15. Percent: 
- added). are | 


‘In. our: view. es expre ession’. 6 - 
io ae essional. intent. is sufficient. to, oe 
override the arguments. advanced by. 
the: appellant. and to. sustain the fe 
= J udge’s decision:on. this pomt. 
The Board’s: action in aiemine . 
i the. Administrative... Law. 
of renders. it: unnecessary; with. one ex-. 
ception, to discuss the, other conten- 
tions advaneed- by. appellant i in. his.. | 
brief. This remaining contention:is:— 
whether: the, Administrative. Law. 
_Judge-erred in denying counsel: for” 
appellant, the- opportunity to. cross;.. 
examine the inspector regarding his. 
understanding. ofthe term. “immi-. 
nent. danger.” .Our. review. of:.the : 
transcript reveals that.the right, to: 
cross-examine: was. afforded: appel: 
lant. and that, he availed. himself of : 


— such right... 


» Having: eeicvell the: ound oe 
eonmidored the: brief of :the appel-* 
lant ‘and the «response: thereto by : 
MESA and.in light-of the: above, 
the: Board concludes that the find: 
ings of fact, conclusion of Law, and: 
decision of the Adminigtrative Law 


J udge' should ‘be’ affirmed.‘ eee 


“ORDER: 


a 281, DB. 656. 


_ PITTSBURGH. COAL COMPANY - 
| . October 5, 1973 ao 


trative Law Judge 1s: HEREBY ae - 


2 IEMA. 281 


Judge. 


Solicitor, | 


AFFIRMED. eae sae 
_C. E omnis Try, Chairman. : Bee 
“Davi ena Member. = ae 
: Sune 29, 9,193 : 


DEC ar ‘SI on 


‘Statement of the Case _ or 
“This proceeding was initiated by. od 
Pittsburgh. Coal Company to. re- 
view the above order of. withdrawal - a 
“pursuant to ‘section. 105 of the Fed-. 
eral Coal ‘Mine ‘Health and Safety | 
Act, 30 U.S.C. § 801 et seq. (1969)... 


The hearings on. this matter. took . 


| place at the Federal Building, Pitts: 


burgh, Pennsylvania, on. April: 26, 
1973. Petitioner was, represented. by : 
Craig R. McKay, Esquire,. of: Pitts-: 
burgh, Pennsylvania. Respondent 
O'Riordan, ‘Esquire, Office of. ‘the. 

| Department _ of. _ the. 
Interior. . Ae 


Tssue: . wnt 4 or 
Is it within the sathorite of : an in- ; 
spector to issue a 104(a) withdrawal. 
order upon discovery of a methane 
pocket | exceeding the statutory _ 
maximum as pees in | section. : 


, -803(h) (2) of the Act? 
ee Summary of E vidence. 

- WHEREF ORE, nee to ae +3 

| pte ity delegated t to the Boar d by | 

pea THe: Secretary. of the Interior (48. 
“OW R: 4.1(4)), IT IS: ORDERED 

that the decision of. the i 


‘During a preshift. inspection. oe 


which Gerald F. Moody, an Inspec- : 

_ tor for the Bureau of Mines, accom- 
panied Paul Ringer, a ‘section fore-. - 
man. for petitioner, the existence ofa 
i pocket: of methane gas ‘was detected — 


: - = M é : : 
. ‘The. _Sudge’s sin fohiows! at 2 EMA fe at, tapptonitnately § 30, a. m. Both the : 


_. danger 
head and orally issued a 104(a) 
: withdrawal order. affecting the en-- 


658 “DECISIONS OF THE: 


| inspector ind the foreman, the a 
witnesses in this proceeding, testi- 


. fied that the air contained in excess 
of 1.5 volume per centum of meth-~ 


= ane. A bottle ‘sample: taken ' by. 


Inspector. Moody contained approx-- 


imately 1.89 percent of ‘methane. - 
Inspector Moody, according to nis. 
testimony, thereupon — placed 

board at. the loa oe 


tire 9 west; face section of the mine. 
He remained at the site until ap- 


proximately 10:30 ° am. when. the 


methane level had been reduced to. 
below the one. ‘percent level. At that 
time the sign was: removed. and the 
situation: was described as abated. 
_ Paul Ringer had spent most, of this 


time ‘at che site directing his’ men 


in. abating the condition. Of thenine. 
mai crew two were acting : as 104 ( d) 
| personnél. The remaining men were. 
| apparently ‘performing’. | general 
“miaintenance. work” in the vicinity, 


of the 9 west face section that was 


ubject ¢ to. the > withdrawal order. 


| Discussion. 


‘Under section 104(a) an n inspector 
“shall issue” a. withdrawal order to. 


2 clear designated. mine areas if upon: 


inspection a condition of imminent, 

_ danger is found to exist. ty similar 
a language the latter’ part of section. 
 803¢h) (2) - ‘pr ovides : for’ a -with- 
_ drawal of miners, , though it does not 
‘express’ itself im terms: of imminent: 


: dang ger. By requiring a withdrawal 
- . miners ‘upon: the. detection. of a 
| 5 volume } Jae centum the Act seems 


DEPARTMENT oF TE INTERIOR. 


| 180 Lp. : 


to. i recognizing a condition of. im-. 
minent. danger. . | i 

As defined in. section af 5) 0 ei the , 
Act. “imminent danger includes a 


condition which could ‘reasonably i 


be expected to cause death or serious — 


physical harm before: each, condi- * 
tion * * * can be abated.” If Con- 


-_gress has determined by statute that 
‘als volume | per centum reading is. 


sufficient to require the drastic ac- 


tion of withdrawal; then it must-be- 


F beens the situation was viewed. as 7 
‘one of imminent danger. Congress" 


in: 303 (h) (2) has intentionally left 
no room for doubt: or discretion in: 


whatit viewed ‘as‘an imminent dan- ~~ 
_ gers ‘Considering. ‘the nature of the. 


- gas, the perilous: conditions créated’ 


“by it, and insignificant quantum of. 
energy - ‘necessary to cause an igni-- 


tion—there is:a: sufficient: ‘basis: GO: 
characterize. a 15: percent. ‘concen-” 
tration as‘one of imminent danger. 

The seriousness with which Con-* 
gress viewed. the methane: problem. 
can be seen ‘by’ the: 303.(12).(1) :re- 


quirement :of-an. initt tal-preshift ex-) 


amination for :the! gas: te: be re-. ~ 
peated at twenty .minute intervals: - 
thereafter.. The deadly history. of’ 


the gas inthe last, thirty years bears: 7 


“ample witsiess.to the intent of. Con-. 
. gress to reduce this. major cause of 
_ death.* it can | ee: | is . a - 


vlgineg: ‘Fanaddy’ 4941: 4, 140 - -miters hawe . 
been ‘killed: and 965:have been injured -in 683. 
underground coal imine ignitions or ‘explosions, 
Mines: - These? ignitions: and. explostons hayes — 
_ been. among the. major - causes’ Of death and 
injury. te’ coal “miners,” ‘Legislative: ‘History, ' 


Federal Coai Mine Health and. Safety..Act,. ~~ 


Committee. on. Education and Labor, House om 
Representatives, ist ‘Cong., 2d Sess., +s, (25 es 
(2970) ; a 


| - Coricbusion’ of Law* 


 BSTTATTR ‘OF: JENNIB ELSIE Bie ‘JOHNSON: “WILSON; 


- — ; 


BEAVERT | (UNALLOTTED | YAKIMA, NO. (124-0343 1) 
| ee ‘. _ October 9, 1973 a 


| fer rod thot ine withdrawal require- 
ment of 803 (h) (2). ‘presumes the. 
| existence of a condition of. immi-. 
nent: danger. This. being the case, 
the issuance of a’ 104(a)° order. 
- would appear to be the appropriate - 
- method of notifying an operator of 
what i is required of him under the | 
Act, where he has not. upon: his own. 
a initiative withdrawn the — uniners: 
from the area affected ‘A hs. 


methane. . 


a Findings: of Fact 


OL Gerald F. Moody, 3 cf ie aaa’ 7 
. qed. inspector an” the field of mine” 2 IBIA ce 
i health and safety... : ee 
oD. During a ‘eae  preshitt mane 
es inspection. pursuant to 803(h) (1) 
— a-volume of approximately 1.82 per-. 
a cént of methane gas was detected. 
8. Inspector Moody; immediately 
at:approximately 8.:30,.a.m.. issued 
7 an oral 104(a): order: affecting: the. 
eitire' 9° west face’ section’ of the — 
_. mine, and: at the. ‘same ‘tinie’ ‘placed 
"a, a. danger board at the. loading belt... 
4 By 10. 30 a.m. the: condition: 
“had been’ fully abated and the en 


dr awal order, terminated, . 


a 


a tihy A” concentration sanelactiae t a 
- volume “per ‘centum of methane as’ 
| defined by 303(b). (2) warranted: a. 
finding of. imminent: danger. as: de, 

- fined in BG) wali nai iad eter” 
“9, ‘The existence ‘of this ‘lade 
| concer under 303. (h), (2). properly. . 
led to the issuance of a pte) with- | 


dr awal order under this Act. 


“370. 0 ‘Indian | ‘Probate: 


381 0 “Tadian. Probate: 


co ORDER’ es oe 
rhs Bureau of. Mines’ Motion = 


: Dismiss the review. of Order. of <. 
Withdrawal No. 1 GFM, March Syere, 4 
1972, is hereby granted, - a 


_ Administrative Law  Iudge. ad 


ESTATE, OF JENNIE ELSIE ELI, 1 | 
JOHNSON, WILSON, BEAVERT 


 (ONALLOTTED ‘YAKIMA - NO, 
PARTE) oe 


"Decided October 8, 5, 1973 : 


‘andl froin: ‘an: ‘Allminiétrative Law : | 


Judge’s order ’ ‘denying an ‘fox. Ss 
pone 7 5 


ere and ‘remanded: ie ae ae : a | 


"Ralicaring: : 3 : 
Generally ~ | | ~ 


AL Rehearing. ‘will oe ‘eau when. the. a 
; record does not support the J dge's are ; 
ings. | PP ea ea ae 8 


Secretary ‘ : 
Authority: Generally | ‘ 


- The Secretary: of. the Interior has: by. ex-. i 
press terms reserved to himself the power 
to ‘waive and make. exceptions to his oe _ 
ulations affecting Indian matters. ci 


. APPEARANCES: Cameron K “Hop. i oe 
_ kins, Esq.: (Porter. &: Hopkins), ‘for | 
-appellants,::-Thomas: J.: Eli, Edith’ Hii: 
Watlamatt and: Eli’ Culps, Jy. yoand: 
Frederick L. Nolan; Esq. (MacDonald, ik 
Hoague & anhanes for appellse, 
| Columbus Beavert.. | 


- Grorer H. foo sy a oe. 


oy INTERIOR BOARD OF 
DIAN APPEALS 
OPINION BY MR. WILSON 


ais: 


ministrative Law Judge's denial of 
appellants’ petition for’ rehearing 
concerning. a claim allowed against 
the estate for labor and sérvices. 
Jennie Elsie Eli Johnson Wilson 
Beavert, hereinafter referred to as 


| decedent: died intestate April 29, 


| 1971. A hearing to determine heirs 


was held’ on’ January O41; 1979, by 

_ Administrative Law J nudge: Robart 
C. Snashall. Thereafter,. on. Feb- 
 ruary 28, 1972, an order determining — 


a heirs was duly, made. and entered by 
the J udge. 


The Judge, among ther things, | 
mee sty said. ‘order, allowed.: Columbus 
Beavert, hereinafter referred to. as. 
bet Appellee, $14,600 on a purported. 
i claim for labor and‘services. - 
On April 17, 19°72, Lauretta Oliay | 
_ Goudy, a: ‘Yakima tribal member but. 
not an attorney at law, filed on be- 
half of the three heirs : a letter with. 
the J udge wherein a ‘request: was. 


- yaade for a rehearing on the matter 
of appellee’ s claim. 


The Judge on May 10, 1972; “ade 


vised Mrs. Goudy’ that tie could not 


consider. her letter of April 17, 1972, 


as a petition. for rehearing for the 
reason that it did not meet the re- 
quirements of 43 ‘CER. 4:241(a) 
(1972) and bécause she was not.au- 
thorized’ by law to. act-in a repre- 


sentative capacity in the matter. See 


48 CFR 13 8 eB). 


_ DECISIONS OF. CTE. ‘DEPARTMENT OF THE. INTERIOR 


IN? ag. 

"further advised that the payment al- 
lowed to. appellee was more in the 
nature of a compromise rather than 
matter comes before the claim in a strict sense of 43 CFR 
Board on appeal from an Ad- ; : : | 


§ 4.250 and that the requirements of 
that section would not be applicable. 
The ‘letter of May 10, 1972; ap- 
pears to have led to some Pen 
as to whether or not it was intended 
as a demall of | a ee for rehear - 
ing. 3 
In any event, ‘the? J aaa on 


May 26,1972, extended for 30 days 
the period for filing the petition for 
rehearing. Pursuant thereto, Laur- 
etta: Olney Goudy : again on behalf: 
of the “legal heirs” on July 6; 1972, 


filed a peHtion. for rehearing with 7 
the Judge::: zi - 


> The pectic “for! yohearing: dated: 8 
July :6, 1972, was: denied: by: the: 


Judge on July 24, 1972, in the a 4 


lowing language: . 


“At the-outsét it’ sliowld be: notédthe 
purported petition: wholly fails ‘to meet the, 


substantive . requirements. Of. applicable 


regulations. (43 CFR 4241) ; 5. fails to. 
identify the. “egal heirs” in whose behalf 
itis purported to represent; and, the peti-* 
- tioner, Lauretta Olney Goudy, does not 


appear to be. either an attorney at. law 
nor a party in. interest and therefore has. 
no standing before this forum. 

However, be that. as it. may, the pur- 
ported petition insofar as I am able to 
understand its purported substantive pro- 


visons isan argument of the facts and 


appears to contain nothing of material 
import bearing upon the correctness of 
the Order Determining Heirs.’ Most of: 


- what petition alleges already is a matter: 


of record: in the. _ proceedings either -by 


. ‘documentation’ or as it appears, in the. | 
Sn Siaae transeript: of eemnnny: The: pees | 


[80 oD, ss 
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‘ESTATE ‘OF ‘JENNIE. ELSIE” EL, ~ JOHNSON, 


“WILSON, - 661 - 


“ BEAVERT. (UNALLOTTED | YAKIMA NO:.1 24-0843 1) 
October 9, (1973- 


se, allegations could: have’ no. Gane on the 


‘ outcome of the proceedings. Accordingly, - 
there is no indication. that: the result — | 
might be. altered by. granting a rehear- | hee 


| “ing at. this time. 


| ‘Thereafter, two. separate notices | 
of appeal were timely filed; one by. 
Tommy. J. Eli and Edith & Eli Wat- 
lamatt, and one by Eli Culps, Jr., 
., through their. counsel, Cameron i 
- Hopkins. | 


The » appeals ai are. coe on 


identical. grounds and are as ‘fol- - 


lows: 


(4) That the: record contains no: evi- 
dence or testimony: which would substan- 
tiate charges | of money ; awarded: to Col- | a 2 
any :claim whatsoever. against: this estate =~ 

on ‘your..OWn. behalf other than: what you 

‘mentioned about. the. claims? I-need to — 
: ‘know what contention you are. making 


3s Nga contract. were. found, the law. of: the © since ‘I think you are aware that since 7 


‘State of. Washington. (ROW. 4.16. 080) | 
a limits it, to. three-year claims upon. con- ~ 
tracts expressed or implied which are. not a 


‘umbus ‘Beavert for. labor and ‘Services, 


(2) Further, there is no testimony which | 
ats would establish’ a contract - for. services, 


either. expressed | or implied. (3): Tf such 


in writing, wherein the claim: of Colum- 
bus Beavert..was for eight- (8) years: .(4) 


48. CFR. 4, 250(¢): recognizes state law. bar- 
ring. claims:. (5) 43. CFR -4.250(d)., Te- 
i quires ‘clear: and convincing evidence of 
| promised: compensation before. claims ‘for 
“care and ‘service: will: be allowed. (6)! The . 
record. is’ clearly. lacking: sufficient : evi- 
dence of any nature. to: substantiate. Oo- | 


. jumbus Beavert’s claim.. 


‘Notwithstanding the fact that the 


; 19% 2, as ay ‘claim: for. ne and: serv 
ices, if is not possible. to determine | 


7 from the record just, what labor was 


i per formed and. the type of. Services — : 
provided. | “The - ‘transcript. takes ; 


brief and vague mention of ap- 
_ -pellee’s. claim in the following 
“2 manner: a, 2 


Eco 


Q Do if understand | that you intend {6 
make some ‘kind of claim ° against the 


. Well, yes. - : | ae 
Q O.K., on the basis ‘of what—some oO 


services or something: you ‘performed in] 
| te aes of Jennie? | oo 


_A. Yes, it ‘concerned | some ‘pills ‘that 
we have that’s not on record. here. 3 
Q. Well, in. other words, there are 


claims that could. be. placed. against her 
estate. for bills incurred | by the two. of _ 
you? | ; oe 
“A Yes. (Te. 3). 


The. transcript. makes further | 


entiatl of the: claim 1 In. question as a 
follows: et te . 


Or} Now; one ince thing. Are. you making _ 


you ‘are “not: technically, legally: married 


to her you: wouldn't. be. ani ‘heir. in the. 
estate under State.of Washington law. _ 
Se Now, i understand that you provided cer- 
tain’ services and ‘performed _ certain | 
things in ‘connection with her property. : 
‘Tf that’s ‘the case it: ‘would be conceivable | 
that: you would have.a claim against her _ 
estate for services.., But. I. have: to. know 


what the extent of that was: and what. the 


value ¢ of dt: was. Let's g0 off the record, 


RECORD SUSPENDED 


: RECORD RESUMED . 
Judge designates. ‘the appellee’ Ss 


i The. way. r ‘was: advised it: would t be | 


| $5. 00 a: en for: the 8 Vears that: we: e: spent 
together? 


Qs. How. much? - oe ied 

AL $5.00aday.  _ | 

‘Q. $5.00 a day for. services performed 
on her behalf? ae on 

“EAS Ye’. epee Poe, ae 

@ Now that’s each ; aay every “aay, 


for eight years? 


_ A. Yes. 


Q. Now, | are ee any: oftséts against? 
that such as that aid. she provide any — 
- room and board for you or anything else 

or is this figure. including | that? _ aren a. 2 


“A. Yes.” 


-Q. In other words, ‘you: ‘feel ‘that you 
have a. net claim eearnsl. her estate for - 


§. 00 per. day? ‘- 
A. Yes.” 


Q. Did she ever talk. to ‘you “about her ~ 
estate. or. about. whether you, had” an in- : 
terest. in it? 7 | - 
A. Oh, yes. ‘We never. had any - secrets PS 


from each other. We talked ‘about © ‘im- 


- provements or Jand and. “that: and ‘what 
was hers. was mine as far, as we were 


_fogettier: 


“QUO. 1 have no: further * questioas« at 


‘this mouient: (Tr. 6, ‘7: De; 


We note here the iting ‘alk 
.cited.from Edith Watlamatt:in: re- 
sponse: to ‘certain: questions» -pro- 
pounded ‘by. the J rudge: Tegerding 
the claim (Tr. 8)... oy 

After due consideration, ¥ we “find 
the record, as presently, constituted, 
‘IS: incomplete and does not substan- 


tiate ‘the appellee’s claim. In ‘view 


of: the’ foregoing finding, there ap- 


pears. to be no necessity or compel- 


ling: reason:at.this: time to consider 
or discuss the appellants’ conten 
_ tions, réferred to supra.” oY 

“The appellee i in his memorandum 
of points and authorities 1 in answer 


to appellants’ notice. of appeal ‘and 


memorandum, among, z other ships, 


7. contends: ge 


The: Board: should dismiss appellants’ ‘ 
ey as being improperly: raised or. in 


_ the alternative, should sustain. the’ deci- 
sion of the Administrative Law J udge. 


We are not in. agreement: with. 


“either ofthe appellee’ s.contentions. 


Jn the first ee the enuTpoee =. 


“DECISIONS - oF THE DEPARTMENT OF TaD INTERIOR | 


180 LD. 


of any a iamistatne ebiaal is to 

secure a just result regardless of 
procedural.technicalities—Zstate of 
Lucille Mathilda Callous Leg Ire- 


land, 1 IBLA 67,78 LD.'66 (1971). 


“Morsover the Secretary has by ex- 

- press terms reserved to himself the 
power to Waive and make excep- 
‘tions ‘to his regulations affecting 
Piss, Indian reatters. See Estates of Wil- 
liam ~ 


—(Supp.) > 


| Bigheart, a a ia TA-T-21 | 


ay 7, 1969). 
- Secondly, the appellee, in:the al- 


3 ternative urges that: the decision: of 
the | 
: should be sustained. 


Administrative - Taw ‘J udge 


This contention we: | find without 


merit: and. cannot .be. sustained . mM 
view ofthe fact‘ that: the:claim: as 


found by this Board, is clearly: not 


supported or substantiated aby. the 
evidence.. | 


* In. Sees we. , find, in: ve in- 
terest of all parties, that the matter, 


insofar* as the: appellee’ s claim is. 
concerned, should be reversed. and 
-remanded.for further. proceedings - 
and-for the issuance of: appropriate © 

findings and’a decision thereon: 


NOW, THEREFORE, by virtue 


_ of the authority delegated to the 
Board’ of Indian. Appeals by ‘the 
‘Secretary ‘of the Interior, 43°CFR 
4 1,TT IS HEREBY ORDERED: = 


ae That the Administrative Law - 


on udge’s. order of J ‘uly 24, 1972, de- 
— nying a to” rehear: Is. ‘RES : 
es | 3 


(September 4, 1969); 
Edward Leon Petsemote, TALT=10 a 
~~. (Supp.) (May 29, 1968); Bstate of 
-Toseph Cannon, TA-T=19 (Supp. ) 


ge i concur: 


tee CORPORATION, 


- eee], . “CORPORATION | _OF -THE. 
or JESUS 


nO phat: he ‘tier: Is -RE- 


| “MAN DED to’ ‘the “Administrative. : 
Law Judge for the specific purpose, 
fy oo after: ne: parties” in ‘interest have — 
been’ duly: notified, “of conducting 


further pr oceadings on the validity 


2 Of ‘appellee’s claim and for the is- 
— suance of appropriate findings ‘and 
- decisién’ based ‘upon ‘the ovideute 
_ presented during said proceedings. 


| Arexapar H.  Warsons u ember. 


ING - BISHOP, . CHURCH OF 


_TESUS. CHRIST. OF LATTER DAY. 
is CFR 4.540 on a petition for assess- 
—. ment of civil penalty filed by 
“Deel de a Oe tober t i 7 97 3 : MESA. At the hearing MESA did. . 
- not present evidence on 38 specified | 
alleged | violations - for the reason 
| that. the operator had agreed to pay, © 


from a; decision. by.an Administrative under protest,: the amounts: previ- 


Law. Judge . -issued:. June. 21,.: 1978, 
oe in-..the’ 
amount of six. thousand. three. chun: 
dred seventy- six...dollars. 


SAINTS. RE. HIVE AINE)... 
2 a ) IBMA 285° ae 


- 7 ‘Appeal cm the. Mining. ‘Enforcement’ 
and. Safety: Administration. (MESA) 


_ assessing. - civil. | -penalties . 


pursuant . to. section 109. ‘of the Fed- 


| Oo eral Coal . ‘Mine Health and. Safety 7 
a bes Act: of: 1969. in. ‘Docket. Nos. DENV | 
_ BIP. and. DENV ALP. : 


_ Affix med, 


PRESIDING BISHOP, “CHURCH OF 


CHRIST: oF LATTER-DAY 
Oerover At; 1973 


OF. ‘THE, PRESID- _ 


($6,376), 


SAINTS. (BEE HIVE ‘MINE) | a 


“which the ee ‘has ‘agreed. to pay, a 


under protest, the amounts. assessed by 


| the. Assessment Officer. 


APPEARANCES: ‘Willian H. Wood: - 7 
land, Esq., At ttorney for appellant, car 
‘Mining’ Enforcement. and Safety Ad- — 
“ministration ; 7 
_ Esq., Salt. Lake: City, Utah, Attorney 
for. appellee, Corporation of the Pre- | 
vsiding: Bishop ‘of the Church ue a Sa % 
| Christ of. fae Day Saints. ue 


KF. Briton McConkie, — 7 


OPINION BY. UR: ROGERS 


: Ch a ai Oe = “INTERIOR BOARD OF MINE 
Merman a Sikes, mM cna | os oe 


OPE RATT ONS APPEALS 


Background 8 tatement 


men February a6) and 14, 4973, we 


inaaitiag was: held, ‘pursuant to 43 . 


ously assessed by the Assessment 
- Officer. In the decision the. Judge — 
refused to. consider: any. of these. 88 
alleged. violations as part of the op- 
erator’s' history of :previous'viola- — - 
tions: and made the following state- 
ment: as Late haste 
es am siot going ; to conde as a part of oe 
‘thé history’any of the alleged violations 


ae involved. ‘in. the. operator's agreement. to 


| “Feileesd Coal: Mine Health : aa a Safety : 


) Act: of 1969: Penalties: Criteria 


ee Tt is error’ not to. consider, ‘as: part ie 
eee ‘the. history: of previous ‘violations: in: fixe. 
ing: the amount .of:a ‘civil penalty. under ~ 
: pection. 1 109. of: the Act,. Molations, for! 


pay, under: protest,, the amounts: preyi- oe 
ously: assessed by the Assessment Officer. te 
I do- not believe that the alleged viola- _ 
tions should properly. be. considered as ie 
part: ‘of ‘the’ operator's. history. Of prior: e 


violations even under. the. ruling: of the 


Board; of Mine: Operations Appeals in its 


_ 664 "DECISIONS: or THE 


accisiin: of. September 29, 1972, in. The 
Vatley Camp: Coat ue, 1 IBM. 196, | 


. 79 ID. 625. 
‘tt is he aateniont, and: thea re- 


fusal of the Judge to. consider these 
88 alleged violations as past history | 
that gave rise’ to this pote by | 


| MESA. 


ie Whether he iomee heen ia. . 
| J udge erred in concluding that cer- 

tain alleged violations in a penalty 
proceeding, for which the operator — 

agreed to. pay, wider. protest, the 


amounts assessed by the Assessment : 
supra, is a cara ot the issue : 


| Officer, should not be considered as 


a part: of the’ operator’s. history of 
previous. violations in determining | 
the amount. of. penalty assessments 


| for the litigated’ alleged violations 
: in the same. e. proceeding. ae: 


| Discussion ae ve aes 


aaa te is “MESAYs position, that sec- 
tion 109 (a) (1) of the Act requires : 
_ the Secretary to. consider, in deter-_ 
mining the amount of a. Gal peu-- 
alty, the operator’s history of ‘pre- | 


vious violations; that: payment by history: may have on: the amount - 


an operator of: assessments or cormn-'_ fixed. is ‘another matter.” 


- promise assessments ..is a’ tacit: ad-- 
- misston-that the. violation occurred ; | 
_ that payment is more than an’ offer : 
of compromise and that, therefore, — 

_ Such violations: must be considered 


sag part-of the operator’ s history: of 
| “previous © Violations. 
‘Corpora ation. ‘of the 


flict with our ‘decision in 7'he Valley 


DEPARTMENT | 


Respondent, 3 
| ~ Presiding. 

a Bishop, Chur ch. of ni esus Christ, of | 
Latter-Day. Saints,.argues that, the - 
- ‘decision’ of the Judge is notin con- 


oF. THE INTERIOR” _ 180° LD. | 


| ae nie Compan), 1 IBMA 196, E 
49 LD. 625. (1972), CCH. Employ- —_ 


ment Safety and Health Guide, par. — 


4p, 385 (1978), and that the fault of 
the operator must first be shown be- 
fore a history of previous violations 


can be considered. | 


. This Board held in Valley Cun, % a 


supr a, that where penalties assessed _ 


~ have been paid, the associated No- 
tices of Violation are admissible ag” 
evidence of a history ‘of previous — | 
violations and that a penalty prop- 
erly may be assessed fora violation 


not caused by the fault of the. opera-. 3 
tor. Our. decision. in Valley Camp, : 


fiere. ote 
We agr ee , with MESA: per hold 
that the J udge is ‘required to con- — 


. sider whatever: history of previous — 

be ~ violations’ is before himin fixing the 

amount. of a penalty -assessment 
_ under section. 109 of the:Act, and 
that violations, for which the opera- 

tor agrees-to. pay the informa] as- 


sessments of the Department, even 


though under protest; ‘area part of ee, 
‘that history’ and to ‘be ‘considered. 


However, what: weight or effect that 


<The Boar d, in its" review, has con- 3 


- sidered the: alleged’ violations ‘in- | 
volved in. the ‘operator’ S ‘agreemerit 
to pay, and finds that their weight 
and effect. as related to the history 


of previous violations, under thecir- — 
cumstances: of this case, to. be ofsuch — 


‘insignificance. that weseenomeritin 
changing: the total assessmenti fixed 
“by: the’ ‘Administr ative: Law Judge. 


‘We DES: among other’ panes that | 


_ ESTATE or SOPHIE IRON. BEAVER, FISHERMAN © 
3 (CHEYENNE RIVER NO. 2335, DECHASED) | 
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October 16, IITs 


; the: résppotiderit’ i is no Todger ae op: 


~. erator of the mine and that any ad- 


dition to the amount fixed’ by the 
Judge would, therefore, have no de- 
terrent effect. on future violations, 


ORDER. 


WHEREFORE, heer to the 
encnonty delegated to the Board by 
the Secretary of the Interior (48 


CFR 41(4)), IT IS HEREBY 
fest on that: © 


“the DECISION IS AF- 


F een. AS MODIF IED with - 


3 respect to the consideration. of the 


: serail of previous violations; and ~ 
2. the ORDER of. assessment in 
| the total. amount of, $6,376 IS. AF- 
- FIRMED, and shall be paid-on or 
before and ae Trom.- the date. 
hereof. | : oe 


Le concur: 


. ‘Dav Doan, Member. 


aa ‘ESTATE OF SOPHIE IRON BEAVER, 


(CHEYENNE | wa: ras. held and — concluded. in. this | | 


estate at Eagle. Butte, South Da-. ; 
| kota, on July 19, 1966. Thereafter, 
on November 28, 1966, an order 


"FISHERMAN | 
_ RIVER. NO. 2835, Saemcua: 
og IBIA 83 
Decided October 16, 1978 

‘Petition to reopen estate. 

— Denied. - : 
| 375.0 raat n Beabate: we 
| Generally .. o 


failure to allege the existeuce’of a mani- 


_ fest injustice or how it might be cor- 


: Agency, = aa 


Oe E oars, Jn, Chairman. se 


rected - if reopening" were nemiieae 


petition to reopen will be: denied ane as 


it is filed more than three years. after . 
the final determination of heirs was 


made, 


375.1 Tagian Probate: Reopening: 
Waiver of Time. Limitation 


Petition to reopen filed more than three 
years after the final determination wil 


not be granted unless there is compelling . 


proof that the delay. was not: occasioned 


by: the lack. of diligence. on. the Pas of — 
= 0 one whoi is petitioning. 


APPEARANCES: James L, Claymore, 
: Renee aaa Chey e une River 
J oseph, - Fisherman, 


Deceased. 


i: NTE RI OR B OARD OF 
IN DI AN APPE CALS © 


OPINION BY UR. WILSON 


‘This ‘matter comes: “before: ‘Hie oe 
ae Board ona petition ‘to reopen filed e. 
by James L. Claymore, Superin- 
 tendent, Cheyenne. River. Agency, _ 
Eagle Buite, South Dakota. | 


The record indicates a. hearing 


determining heirs. was entered. in 
the matter by an Administrative 
Law Judge. - 


In the absence of any interim 


“petitions. filed pursuant to 25 CFR 


15.18(a) (superseded by. 43 CFR 


 4,949(a)), the estate: herein ‘was’ 


. In the aieence of com eiline, reasons: oa 7 
. : closed at the expiration of the three- : 


as pengee on November 23, 1969. 
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The ‘Superintendent, i In Seaport 


of the petition sets forth ~ follow 
_ Ing reason: #8 . a" 
| Joseph’ Hisherman, ‘OR 3619; born. - 
86/15, 
. omitted from the estate and should Ene 
— oe 


gon of a predeceased son was 


| that Joseph Fisherman — died 


May 29, 1972, thereby explaining | 
why. the petition 1s. filed. by. a 


Superintendent. — 


_. . There is nothing i in the eee or . - Minkey, supra 
in the” ‘petition ‘indicating that : 
_ Joseph Fisherman, during his life: 
time, was: under a disability due to 


- minority or lack of competence — 


which would have prevented him 


from objecting. to the findings of. | 


| -November 23, 1966. 


Moreover, ‘the failure of J oseph 
_ Fisherman, up until the time of his 


death on May 29, 1972, to. pursue 
‘ any right or claim he may ‘have had 


in the eaaee during the three-year : 
| ‘period required. by 48 CF TR 4.242 (a) 
(formerly 25 — ‘CFR Ab. 18(a)); 


> clearly indicates lack of diligence on 


| his part.» 
‘The 


as. an heir in the estate: 


- The Department ot the Interior 

over the years has adopted a strict 

policy of refusing to entertain. ap- . 
ee not. seria filed. Estate Of 


| DECISIONS OF ‘THE ‘DEPARTMENT ‘OF THE INTERIOR 7 - 


| Superintendent Anes ‘not | 
oe shown the existence of a manifest 

injustice ‘resulting from the omis-. 

~ sion of the said Joseph Fisherman. 


[80 LD. 


“-Ralyen.o or pabick Venhees. 1 IBIA 


62. (1971).. The same. policy 18. aD . 
'» plicable to- petitions. for reopening 
filed beyond the three-year limita-_ 


tion provided. in the regulations, 


E'state of George. Mt finleey, 1. TIBIA a3 - 
| (1970). | 
“7 he petition 1 Pather indicates the 7 
purpose ¢ of the petition is to correct _ 
the er roneous. ‘determination , of 
ae heirs. eres we ee 
ete As noted a collatesal dae 


‘The Board’ is ane unmindful of 


_ the power:of the Secretary to‘waive — 


and make exception to these regula : 


— tions in Indian. probate: matters.t .— 
‘However, such authority will be exe 
-ercised only in cases where the-most 

- compelling réasons are present: 

HB state of Chiyles E lis, TA+1249 

. (April 14, 1966); Estate se George. | 


‘Reopening, ‘in excess of ae hive a 


year Timitation, will be: ‘permitted 
only where it appears that the party ‘ 
7 seeking relief has not been. dilatory ‘ 
in seeking his remedy. Estate of 
— Alvin. Hudson, ITA~P-17-(May 29, | 

1969); Hstaie of George “Squaulie’ | 


(Squally), TA-1231 — (April 5, - 


1966); Estate: of George. Minkey, 
| ouplra 


The petition — the Superintend- . 


ent clearly falls short of meeting the | 

standar ds set forth in the cases cited 
above and accordingly, the Petition. : 
must be denied. e 


NOW, THEREFORE, pursuant: 


to the authority” delegated. to the : 
Board of Indian Appeals, 211 D.M.. ~ 
485; FR. 12081, the:petition to re- 


ee filed herein under -date of 


. July 25, 1972, by the Superintend- eo 
ent, Cheyentis: River Agency, IS — 
u HEREBY DENIED: and ae sa 7 


195 CER 12, 


. : Operation: Estimated Quantities 7 


eo. tion: 


687] 0 2% 


a | determine ig dated Novein- 
ber 23, 1966, Is AFFIRMED. 
This decision 1s. final for the De- 
| partment. | . | - ia 
| Aumxanom H. Wasox, i ember. 


a Tc CONCUR: 


7 Miso z  Sanscn, Member. cae 


ws APPEAL OF PHL, CONTRACTORS 


TBCA-8 7 4-1 1-70. 


“Decided October 93, 1973 : 


e Contact, ‘No. 
_ tato Hill Road-Yakima Indian Reser- 
a aa) Bureau of Indian, Affairs. 7 


‘Sustained. 


| Contant 


Site Conditions) —Contracts: 


- tions)—Contracts: 


ve tions—Contr acts: 


Quantities of rock: encountered: by - a 
read construction. contractor: ‘materially 
 in'excess of’ what. should ‘have. been. .an- 
_. ticipated from the contract’ plans: together. 
with the absence of suitable material in. 
% situ or from borrow for finishing the road: 
to. satisfy ‘Government: requirements is 
_ found to.constitute a Category: 1 Changed. 
_ Condition: where. the contract documents — 


construction.: 


- Changes — 


APPEAL. OF PHL “CONTRACTORS can 
October 28; 1973 eee: 


tention, 


1420-.0500-2865, ‘po. Meyer, 


‘Construction | and. Opera- a 
tion: Changed Conditions. (Differing 
| Con- i: 
3 “struction and | Operation: ‘Differing | 
Site Conditions - (Changed | Condi-- 
- Construction and 
Operation: Drawings and- Specifica- oe 
Construction — and 
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tracts: Gonstriction- ‘and! Operation: se 


~ Drawings. ‘and: Specifications — 


Where. the'contract: obligated the Govern: ite 
ment to provide borrow. sources: where . 
sufficient quantities of suitable materials 
were not available from. roadway excava- 
tion as. planned and where. the Govern- - 
ment did not comply with'this obligation’ : 
“when the condition was called: to its at- 
the Board: holds::that: direc 
_ tives” which. required ‘the: contractor. to. “ 
“scrounge around” for-borrow and to re- | 
arrange the. available. material consti- | 


tuted: a constructive change. ae OY 


_APPEARAN CES: Mr 


i N TERI OR B OARD OF 
“CON TRA C FF APPEALS 


OPINION BY, UR. NISSEN © : 
This timely. appeal. asserts: a cate- eee 


gory one changed conditions claim. a 
‘In the. alternative, appellant alleges 
that - the design, having contem- se 
plated conditions not. encountered, a 
was defective or inaccurate. In. a a 
_ closely related claim appellant as- 
_ serts entitlement to additional com: : 
a pensation because of changes ; inthe 
“manner and method of grading due 
to. the contracting officer’s failure to 
- designate a borrow source, ‘The par-_ 
-ties eee stipulated that the Board 
decide only the issue of entitlement Te 
taken as a.whole and construed in the ; (Tr, 5). | | 
light of the evidence of. record indicated 
that conditions would be more favorable | 
than. those’ actually. experienced tae | 


“FINDINGS. OF racr” 


The. contract 1 enka: on J ee 


| he wary 3 1968, called for grading and : 
‘Contracts: Construction and Opera- : 


-¥Bxhibit 1. Ratersn ces a exHIbICG ants the 
and Extras—Con- | = 


appeal. file unless otherwise indicated. 


‘Norman 'B, te 
~ Kobin, ‘Attorney, at Law,. -Kobin. & 2 
Portland, . Oregon,.. for the... 
appellant, Mr, David E. Lofgren, De 
partment. Counsel,. Portland, Oregon, a 
are for ithe. Government. + 


- _Counties.: 
oes, construction and application of spe- 
~.» ¢ial subbase to 8.727 miles of road- 
way and the finishing and applica-_ 
__ tion of special subbase to an addi-| 
tional 9.229 miles of previously 
' constructed roadbed: A major por- 
tion of the: application of special 
- subbase was deleted from the con-— 
tract in November of 1968 (Change 
. Order No. 1, Exh. 2) because the | 
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Special — subbase on Potato. Hill 


~ Road, which is located partly on the 


Yakima Indian Reservation, State 
of. -Washington,: for an estimated. - 


se price of $494,636.10. The. project is 


in the Cascade Mountains about 60 
“Thiles west of Toppenish, Washing-. 
in Yakima’ and Skamania 


ton, 
The. work involved the 


broken into three | sections: 


station 159+ 70.18 to 283+75. 


The contract included Standard : 
ue project. Unless. otherwise. authorized in. 

~ writing by the contracting officer, grading . 

| operations shall proceed: in a “continuing Ge ae 
sequence from station to. station and not 


Form 23-A (June 1964. Edition) 


- with additions not pertinent here 


and ‘Standard Specifications for 
Construction of Roads and Bridges 


~ onFk ederal Highway Projects (FP- ; 
BLS anuary 1961) except that Divi- 
en I was deleted and Division I, 


General Requirements of the Spec- 


ifications substituted therefor. Al-— 
though Article 9.2, Scope of Pay- — 
- meuts, of the General Requirements 
makes it clear that payment was to: _ 
be made only for actual. quantities 
of work performed, the deletion Te: 
perros! to pea the effect of elimi- 


a DECISIONS OF THE DEPARTMENT OF THE INTERIOR 


[80 : LD. 


age fr om Hone: aviation ay re- 
‘sulting contract Article 2.2. of. 


Davison L of FP-61, which | pro-— | 


vides, inter alia, that. quantities. 
appearing in the bid. schedule are 


ea approximate. 
~The requirements of Division. II, 
ee anes Details, of FP-61 


“were in some — instances. deleted, 


added.to and revised ‘by the-Special © 
Provisions. Section 102, Roadway 


and Borrow Excavation as amended 


by the Special Provisions ponds _ 
In pertinent part: 


SECTION 102-ROADWAY 
AWD BORROW EXCAVATION | 


“This section applies oth the fol- Oe 


lowing revisions and additions: 
designated Baow: source proved to. - | | 


be unsuitable. The construction por- 
_ tion of the project (8.727 miles) was 

| west, 

station 0 +00 to 118+ 46.59; ; middle, 

— station 5+25 to 298+ 53.41 and east, i, 


_Deseription _ “< 


- Article’ 102-11 Scope. dle i “The con- 


tractor will be requir ed, in his ear thwork : 


grading oper ations, to substantially com- 
plete the new. road to within 3/10 of 1 


foot of. finished subgrade ‘design. as he 


proceeds with the construction. along the > 


more than 3 miles of. excavation work 
shall be opened for improvement at any. 


one time. Grading work in isolated proj- 
ect areas, outside of the 3-mile section 
‘under improvement; will not be permitted 


unless authorized in’ pane ee the. con-. | 


tracting officer. 


- 102-1.2 Borrow. Where sufficient. quan-- 


‘tities of suitable materials are: not avail- 
able from roadway excavation as planned, 
additional materials shall. be excavated 
from: borrow pits. indicated. on the: plans. 
or approved by the engineer. No: material 
from borrow pits shall be placed in the 


667] 


embankment i in any ‘balance section. until 
it has been determined that all roadway 
= excavation within. the balance - section — 

~ ean be. utilized in the’ embankment as. 
planned. In. lieu of borrow the engineer 


may require ‘that additional roadway ex- 
cavation be obtained by widening cuts or 
flattening cut slopes. 


; widening of flatting (sie) will not neces- 


~ sitate a change in the contractor’ S method. : 
of operation, no adjustment in compensa- : 
tion will.be made other than payment. at 
fis the contract price. for the. excavated ma- | 
| terial as provided in 1 article 4. 2. as 
fe 3 supplied. } | : a 


Article: 102-1. 3. Dieaneiton 


| : An excavation: under this section, includ- 
- ing borrow, shall. be considered unclassi- 


fied excavation regardless of the nature 
of the material excavated, 


: CONSTRUCTION | 


"102. 3-2 Utitization of Eacavated Ma- 


terials. ‘All: suitable material removed : 
from the excavation shall be used as far: 
as, practicable in the’ formation: of the 


| embankment, subgrade, shoulders, ‘slopes, 


or as directed. 


“Large pieces of coarse Tock aaa boula- 
ers encountered: in eut. sections: during | 
iF pioneering and rough grading: operations: 

~ shall. be: utilized in the formation of em- 

bankments. Where ‘feasible, where there . 
. are predominant, areas of large rock in~ 

cut sections, such material shall be placed : 

in the. lower. sections of the embankment 


thereby conserving the: more suitable ex- 


. cavation material for top portion of the 
subgrade. (All surplus large rock and 
: boulders shall be buried or disposed of as. 

directed by the contracting officer. Inno | * ~ | | | re 
oe SECTI on 106-—EMBANKMEN'T P 


ee pee oe %. en ee ee eee oe 


ease shall surplus: rock be piled above the 
finished. read. subgrade elevation. | 


| Where. SO° required, ‘coarse. rock en-) 
‘countered in the excavation. shall be con- 
served and used as directed for construct- — 


ing the sides of embankments adjacent to 


or par allel with any’ stream or used where 


pee eee | 
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If no final slope . 
finishing has been performed and. the 


* re 
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- such material may. serve .ag.. protection 
against slope or channel erosion. . | 


During. the. progress: of the seta atone 
mater ial encountered in cuts and deemed. 


“ suitable for. placing i in. the roadbed or for. 
topping. or. for road finishing. shal]. be a 
saved and utilized for those purposes as. 


directed by the engineer: | | 
All surplus excavated. material and all 


waste material, including rocks brought 


to the: sur face by searifying; shall be dis- — 
posed of by uniform widening of. embank- 


ments Or* flattening slopes, or. by. deposit- te 
ing. the material in such other places and. — 


for such other purposes as the engineer 


may direct. ‘The contractor. shall not bor- — 
tow nor waste material without approval 
. DY. the engineer. 


PAYMENT. 


“article 102-5.1: Ho Excavation from: | 


a dbproved DOrTOWw pits shall be considered 
for payment at the unit bid price under ae 
apie pay item 102 (1), Unclassified Excavation. 


re * x * eR: a! 
| “ SEOTION. 105—OVERHAUL 
This section applies with the fal - 


: lowing revisions: 
bedding, and backfill for structures, and | 


: for’ other purposes shown on the 


ek Se oe oe ne ee Te eee wees 


“Article 105-1.1 Delete entire paragraph e 


. and ‘substitute the following: Itis antici-. ~ 
| pated thatthe hauling of. excavated . 
materials” (Item 102(1)) in: excess of 
1,000 feet. will be nominal. Ther efore, no» © 
. separate payment: will be made for over-. - 


haul. However, the contractor may be re-. 


quired to- haul: outside of the designed. - . 
balance section in order to utilize all suit- ee ; 
able material from the excavation, End- 
hauling of inaterial from one balance sec- - 

_ tion into another will be limited to 1 ,000 

7 feet. (Italics supplied.) | 


~ 106-3.4 Placing Embankment: 


| Embankment material shall be ted 


in’ successive “horizontal layers, except. 


that'on hillsides of solid rock it may. be 
‘Placed in a sing zle e layer to the minimum 3 


° elevation - permitting | ‘the operation of 
placing. and’ compacting equipment, ‘the — 
rock’ first’ having been serrated as directed. 
by: the: engineer to. assure © ‘satisfactory 


stability: of ‘the embankment. ' Hillsides 
_ other ‘than solid tock shall be éxcavated 
inward from the embankment toe a suf. 
ficient distance to permit ‘operation of 
placing and compacting equipmient. 


- Material containing by” volume ° 1ess - 


than 25° percent. of rock’: ‘larger. ‘than 6 
inches in greatest diameter : shall be 
spread in successive layers not exceeding 
8 juches in thickness, loose measur ement. 


“Material. containing more’ than 25 per- 

7 cent of rock Jar ger than 6 inches in ‘great~. 
est’ dimension shall be “placed in layers” 
of sufficient depth to contain’ the maxi~ - 
~mum size rock present in the material: 


- ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR 7 
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placed’ ‘by the’ ‘end dumping method or | ue 
other | methods ‘satisfactory to ° the’ con- i 7 
_tracting officer, provided, however, that 


the rock must be prevented from escaping . 


beyond the embankment slope stakes.” 


‘106=3.5 Compaction. Delete the text: 
of this article and substitute the follow- 
ing: ‘No rolling is required on ‘regular em- 
bankment work: up to 12 inches below. 
finished ‘subgrade elevation except that 
hauling and spreading equipment shall be 


Operated over the full width of éach layer 


placed. The top 12 inches of ‘the’ road 


. subgrade and the 6 inches of special sub- 
base, ‘grading A, may. be. ordered‘ rolled 
as specified in FP-61, Section ‘109, ‘and 
as modified: below. The contracting officer | 
‘reserves: the right’ to specify’ the oe 


ular * type oF roller to be used. 


provided, however, that in- no case. shall: . * easy 


- the thickness of layers before conpaetton er 


exceed 24 inches. | . 


ra a ae 


Even thoug sh. the thickness of layers is. 
limited as provided above, the placing of 


- gust. i 1966. (memo, dated. August : 

- 12, 1966, Exh. 33; letter dated Sep: 
‘tember 20; 1966, Exh, 34). The five 
bids eee ranged from $564,773 _ 

to $1, 107, 642. The cited. memoran- a 
dum states that the disparity be  - 
~ tween the high and low bids stems — 
from bidders’ appraisals of. ‘the 
amount. of solid rock that will be | 
encountered and that “Sufficient in- 


individual reeks: and ‘boulders. greater 


than 24. inches in- diameter . will be. ‘per- 
_ mitted provided that. when: placed, _they, 
do not exceed 48 inches in height and. 
provided they are carefully distributed | 
with the © interstices. filled with finer 
material to form a dense and 1 compact _ 

- mass...” 7 ae ee ee ae ae 
a - Hach layer, before starting: the next, . 
7 shall be leveled and smoothed by means 
of power-driven graders, bulldozers, or 
other suitable equipment. Hauling and. 
spreading. equipment shall: be operated | 


| over the full width of each layer. 
~The top portion of embankments and 


of ‘selected’ borrow for topping, special 
.subbase material, or: material selected 
and conserved for that’ purpose from 


roadway and borrow excavation. No — 


stones that would: fail. to pass ‘a. 3-inch 


square opening shall be..left. within 4. 

inches of. the bottom of the lowest base 

oe course. . .o 

— ‘In the’ case “of: rock fills the placement. | 
of rock material in layers, as prescribed,. 

” te of will be waived and such material may. be | 


 BACKGRO UND 


This project” was’ previsusly ad- 


_vertised and bids opened on Au- | — 


formation has’ not been obtained 
for a. reliable estimate | of © the. 


amount of solid rock. excavation 
the backfill of undercut areas shall “be © 


that will be involved on the -proj- 
ect.” The memorandum. recom- 
mended that.all bids be rejected and 
the project redesigned after. tests 
and exploratory work are per- 
formed to .ascertain the extent :of 
rock excavation that would be en- — 
tailed in construction, of the proj- 


ect. While there i is some indication = 
| that bids. were considered to. be. ‘too. 


| aiiehs ‘the ral reason: ‘for the. rejec- 
tion was that. the bid ‘prices: were 
higher than funds! available for. the 
. project (Tr. 706, 07). os 
. i! The: design engineer: ee projec: 
| “inspector was Mr. Jack Bilderback. — 
E Although he: was: responsible for the 
initial design.as well as. the design : 
incorporated into :the ‘second solici- 
tation, his single visit'to the project 
site was prior to the:issuance of thé 
second: solicitation: (Tr;: 90, 99, 101, 
7 449), ‘This visit was ‘sometime: after 
_. the opening of the first: bids on Au- 
—. gust 11, 1966, and: prior. to. Septem- | 
ber: 9, 1966: The visit, made in the 
company of Mr. Dave Erickson * 
and Mr.:C.Vs Sluyter,s was for the 


‘specific purpose: of. exploring: the 


project. for rock and occupied one 
day (Tr. 451,606, 608). Although - 
Bilderback- testified: that the » 
only site investigation. data that ex-_ 
.. isted prior to: the’ first solicitation 
 -were some notes-of visual observa- 
-_. tions by the Bureau of Public Roads — 
survey crew, who had established . 
ea tS preliminary or P-line (Tr..80,. - 
96), and other testimony by “Mr. _ 
 Bilderback was to the effect that he> 
personally made the design: com-— 
putations a 548, B49); all a. : 
So son) were picked up by Mr. Sluyter 
at approximately station 100 to 120. 
(middle section) and they drove © 
over. Potato Hill. Road, which had 
-rock sticking out all over, to a small 
lake at about station 160. (Tr. 93). 
- There: was a large rock knob near 


Mr. 


opty, 17, 700, 701. Mr. Charles ‘Walton, area 


engineer for the Federal Highway Administra- 
tion, who. reviewed. and approved both solicita~: . 


tions, did. not believe. that all bids on. the first 
solicitation were. too. high |. (Tr: 490). 


8 Mr; Bilderback also: prepared the. findings: 
ee ‘of: fact. (Tr. 72). While we. Tecognize that the, — 
- © contracting officer must Tely on. subordinates - . 
for. information, combining. the functions of. 

design, inspection, cand preparation of findings - 
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nena : ; on 2 


| corm pubetiond on: sels: Eee were 
made by the Federal Highway Ad- 
ministration on.an IBM 1401 Com- .~ 
~~ puter (par. 85, Findings: or F — oh 


See also 'Tr: 63... 
~The western ‘ ea of: ae proj- 


‘6ct: was: heavily timbered (Tr. 182), 
while the eastern section had previ- 
ously. been. cleared. by the geen wis 


Indian: Affairs: (Tr. ATA) 6: 


-Bilderback: commenced. his: Woes ins! 
vestigation: from the west end: (Tr. 


91, 451)-:He observed rock in the cut 


on the existing: road approximately - 
800 to:1,000 feet: from:the-beginning ~ 
; (station. 0+ 00):of the instant: proj- — 
ect.6 Although: he observed rock in 
a creek at station 14 in:the western _ 
section. (see photo ‘No: 2, Exh. 46), ; 
_ he didn’t think the rock’ in'the creek _ 


would show up.in the earth work _ 


for the road (Tr: 92, 616). He 
walked the western section: through ms 
station 113-and other than a few | 


small loose boulders didn’t see any= - 2 
thing that he conse would in he 


dicate rock, | 


“He observed: eee in a anal 


: stream at: station five in the middle | 
section’ and a. large rock: knob on | 
: the left. hand side at around station © 


16 or 18: They. (Bilderback & Erick- 


in the same individual has little to commend Mie 


“it. 


later. ‘Area Road Wngineer: | Peet 
pe Ee > Area Road magne at. the time. be 


“& Aguiecant nei Road Onigineer at that time, ‘ie 


“8QOn- rss: examination Mr. ‘Bilderback: ad- . 


ee that. the existence of rock in this:cut. 
did not:eause him: to: expect rock from: ‘Station: nee 
ra ae to. 14400, west end. An 616). PO eieate 


DE CISIONS OF THE, 
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¢ where ‘thay parked the * car which 7 
the P-line went over. They walked © 


_ back. toward station 120 and ob- 
~- served exposed rock. They returned 
to the car and proceeded | toward the 


eastern section. There were large, | 
bare rock-knobs in the area where 

the east and middle sections joined _ 
(Tr. 94). Mr.. Bilderback’s total. ~ 
analysis was that the east side was — 


predominantly rock, that the mid- 
dle section was approximately one- 


half rock and that there was very 
little, if any, rock: on. the west. end 


(Tr. 89, 94). He indicated that Mr. 


Powell 2 concurred with ‘his projec- 
tions as to rock (Tr. 95). He testi- — 
fied that he took these manifesta- 
. tions of rock into consideration, in 
designing the project (Tr. 463). 


_ Rock influences the estimate of how 
~ nouch material is going to make a fill 
and also affects ie natnre of the 
cut slopes.® aa 

. After he had = eee from his 


| Pak visit and had calculated one set. 

of balances * Mr. Bilderback was in — 

receipt of a report, dated Septem-. 
- ber 9, 1966, from the Superintendent | 

of. the vaca Agency concerning - 

examinaticns - and explorations. of. 

| cut sections on aD YIR 50(4), . 


“0 Mr. Collins Powell, ‘Bureau engineer, was 
the. contracting officer’ 3 authorized , represent- 
ative for. the project (etter, ‘dated April ee 
1968, xh. 27 ). 

&Tr. G11. Although the plans tn: 2) indicate 
that 2 slope of 4% to 1 is for solid rock, Mr. 
- Bilderback acknowledged that ‘there- were no 
slopes on the entire project with ‘such a ratio. 


and that the project. was designed with a 
majority of. the slopes on.a ratio of 14% tol 
which is ‘for. a. mixture of. common and. rock . 


(Tr, 612-615). 


See also’ Slope Stake Notes 
_ (App’s Exh. 16). i. 


© Balances. refer to the. ree amount of f 
excavation. as ‘compared: to the amount. of | 


- material to be placed in.embankment ‘within a 
_ given section of roadway. (Tr. 385)..; 
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Potato Hill oad: este to a a © 
in as the “soils report” (Px at ac. < 
The report reflects the existence of 

~ solid rock ‘at station 18+00, middle — 
section, and that rock was on the 
surface at station 29+00. At 15 sta- 
tions in the middle section, begin- 


ning at station 82+50 and con- 
tinuing to station 168.+ 00, test: holes 


were dug with a backhoe. The holes 
indicated rock. at depths varying - 
from 0.3 feet to 5.7 feet below the 
surface. The report. states practi- 
cally all of the cut sections from sta-_ 


tion 163+00. [eastward] to the end | 
of the project: showed rock and 
boulders on the surface. The terrain 


~ from station 0+00 to 118 +46 [west — 
section] made it impractical to ex- 


plore with a backhoe. The existence 
of this report was not made known — 


to prospective bidders (Tr. 81, 607). 
Mr. Bilderback testified that he did 


not. consider the information in the. 
report would be helpful to bidders _ 


because the report merely confirmed — 7 


what he found in the field.2?. 


As previously noted all excava- 
tion on this project was unclassified. — 
Mr. Bilderback’s stated reason for — 


unclassifying the job was that it was _ 


difficult to measure rock separ ately 
from earth on this type of a project 


and that he did not want to be hag- 
gling with the contractor as to what 


constituted rock (Tr. 88, 642, 643). 
The differences. between the initial 
andr evised design were that excava- 


tion quantities were. _ reduced ap- 


10 Tr. 607. Mr. Brick on: (note “4, supra) tes- 


eae that the Bureau did not generally include 


soils information in its solicitations where the. - 
job. was unclassified: ‘and bidders were expected 


to make their own ‘determinations of the ma- 
- terial to be encountered. (Tr. 709, 10). 


. reau, 


ws of oitinatel’ 6 one- sid: ie eliminat-. 
-. ing the requirement for widened. 
ditches and by changing the align- 

~ ment, shrinkage | factors. were. ad-— 


justed in line with rock excavation 


anticipated to be encountered. and 


the requirement, for crushed. rock 


was eliminated, special subbase be- 

ing substituted- therefor: (Tr. 99, 

100, 450, 451; letter to Bureau of | 
~ Public Roads; ‘dated March 30, 1967, - 
Exh, 85). The estimated pricé for 


- excavation was increased. by $35 to 


$1. (Tr. 451). This estimate was con- 
sidered reasonable by Mr. Walton of 
the Federal Highway: Administra- 
tion, who had made.a “windshield. 
_. survey”. of the east. section of the 
_ project sometime: prior to the initial - 


| solicitation. Ar Ha’ ‘admitted, how- 
~ ever, that. their. estimate: would: have 


: Lee higher if they had realized the 


extreme — on: the east, b side 
— saad al ee ee ee 


_ “PHL sire INVESTIGA TION 


AND. BID. 


PHL contractors is a joint ven 


ture. consisting © “of “Washington : 
Construction’ Company and Hill-: 
Lyshaug, Ine. whose ] princi ipals were 
3 Frank Propes | and Tor Lyshaug, 
respectively. Mr. Propes had previ- 


7 ously had a ‘contract with the Bu- 


Dus of, the instant t prooct, oS 108, | 


one having’ ‘shallow: éiits’ and. fills” arid stated 7 = 


“They are very difficult jobs to ‘work because 


- essentially you’re trying to put 3 foot of rock 


into a 2-foot fill.” cs 485.) 
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| “referred” to. ‘as “Moclips, Ug 
7 which ‘was located approximately — 
~ three ‘qniles’ from the western ‘termi- : 


433, 434, ay "The firm had aoe pid 7 
on the: first solicitation on the Po- : 
tato Hill Road project (Tr. 107). 


The prebid : site investigation was 


made on or about October 24,1967 
by- Mr. ‘Lyshaug accompanied | ‘by = | 
Mr. Jill Adams (Tr. 158, 160, 309). 
Mr. Adams -was a: superintendent em 


for PHL: with extensive experience 


in construction. (Tr. 109, 120, 189). a 
‘They approached the. project from 
the east and drove-over the existing - — 
‘road. which. generally followed the . 
-P-line in this area.. ‘They concluded - 
that. the eastern section was pre- — 
‘dominantly rock, that a portion of — 
the material could be ripped, 12 and 
that drilling and shooting would be _ 
required in the deeper cuts (Tr.161, 
162). Mr. Lyshaug based his conclu- 
- sion that some of the material'could ‘ ae 
be ripped on the fact that. fracture -_ 
planes. were. visible in the:rock (Tr. 
804): He: acknowledged that if rock 
was. visible: on the: surface it wasa 
~ logical conclusion: that: it extended | 
= below the surface. (Tr: 303). 


They. parked. the car at approxi- 


7 imately. station .200.to-205, middle — 
section, and’ followed a trail that. 
went past a lower lake and. up into 
the hills until they ran into heavy — 
snow: ‘They: were: off of the P-line 
anid: were looking for the Case 1 bor- aos 
row: source (Tr. 312); which: is to 
the south of the right-of-way atthe 
eastern end of the middle section. ole 
They: returned: to the.car and.fol- — 
pe ieme os | lowed an old Indian road oft of the 
ze eT 481, 482, 489, 491, “495: ‘He characte: Be uae ee Nae ee ee a 
Se “2 That it is reakonabie’ to expect! ‘that: at 
least: some ° ‘basalt’ ‘material: can’ ‘be ripped was a) 
‘confirmed: by Mr.: ‘Walton’ (Tr: -483) and” by. 


the Caterpillar Performance ‘Handbook Aa = 
_ oe) Az | By 


. aes up a steep | bait to 5 the 
‘top of the. project *: and... again 
parked: the car near:a pond: atiap- 
. ded: westward''to the boundary 
of the Indian-reservation at. approx- 
| imately station 120: middle section | 
(Tr. 814). ‘They did not see any rock — 
outcrops. ‘Returning tothe car they 
-drove:over the-road which leads'to | 
the point where the Cascade Crest 
“Trail intersects the right-of-way at _ 
approximately : station: 95 middle 
‘section (Tr. 170). They parked the 
-ear and walked» westward: to ap- 
proximately: station 58, observing: a 
‘test hole at:station 66+ 50 (Tr. 17 Os 
-photo; ‘ps 10;: App’ s. Exh: 4): ‘The 
test hole’ showed” dirt: with an-oc- 
: casional rock fracture: Returning to | 
the ‘ear, they: proceeded . ona tail Re 
‘ground ‘Potato Hill. (located tothe © 
— north of the right-of-way at: approx- : 
imately station :120).' i 
‘Guard Station (Tr..172) which is _ 


_ proximately station 159 middle sec- 
tion. (Tr.. 164, 307). ‘There was a 


-” general knoll next to the pond which 
ma eGntamed: fractured: rock at the sur- 


face (Tr...808). ‘They: did’ not-see 


anything which in. Mr. Lyshaug’s | 
opinion ‘could be characterized as a 
rock outcrop. Mr. ‘Lyshaug and Mr. 


“a Adams then walked: along the P- 


_. dine in an easterly. direction for. some» 
2,000: feet: (Tr. 165). This: area was — 

covered with forest. growth and had. 

De: occasional. ee of rock : 


showing«: Pad 


Upon: sae in: othe ‘ditectiot 


of the. car, they: observed: test. holes 


at. stations .160°and=142:' (Tri 166, 
. 169). Thesé test hole’.showed.com- _ 


o imon; dirt or. dirt with an: occasional 
fracture: overrock.!4: ‘The ‘test: ‘holes 


served, to confirm. Mr. Lyshaug’ Ss im- | 
| ‘pression that. the material ‘in’ the 7 


area, was. common! with: :roek: frac- 


tures, (Tr. 202): 7 41).: However; he 
- acknowledged that | he: made no: > at # 


‘279 ah 30; east. 
(if Tr,. 169, photos on page et of. App’: S Exh. 4, 


“When asked on cross-examination “why he’ did 


not inquire of the ‘Bureau of Indian. Affairs as 
to what the holes: represented, ‘Mr. _Lyshaug 


replied. «ea © that whatever an. “officer says. 

to you what a test: hole is; it doesn’t.mean’ 7a 
., thing. I had to rely. on my own judgment when 7 
‘to ‘look in’ a’ test. hole.” (Tr. © 312:) 'This,-of 


course, is. nothing. more. than a restatement. of 


22, June 1964. Edition), which | provides. that 


‘the Government assumes no responsibility for 

representations made by any of-its agents-un- .. 

- Jess, included. in the invitation or related: docu-. 

. “ments. See also. Clause, 13, ‘Conditions, Affect- 
ing. the. Work,” 9. of the; ‘General : “Provisions. : 


“DECISIONS. ‘OF THE DEPARTMENT or. THE INTERIOR 


tape i‘ ‘robe. or further investi : 
gate. the: test holes. (Tr. 310, 311). 


Mr. Lyshaug and Mr. Adams pro- 


to “Midway 


located slightly over one mile north 


of the right- -of-way. Driving s south ae 
on the Trout Lake Road, referred to 
as the road to’ Crystal. Tie by. Mr. ._ 
Lyshaug, they 1 reentered the right- 


— 1B The project. commences: ae comin 3. 54 a 
‘feet in: the ‘west, ‘ascends ‘to’ a. high “of ‘4: 934. 
_. feet.at ‘station. 1624-00. in« the middle. section 
and. ‘then. descends. to 4,300 feet at ee 


of-way. at station 5+52.1° They 


walked ‘eastward. to. approximately on 

“station 50,. observing that the area 
required medium to light. clearing | 
and that there were a few scattered 
boulders on the surface ‘which Mr. 
‘Lyshaug, referred to as “floaters.” 

He defined a boulder as a rock of a 


a a foot and a. half to two feet: i in diam- : 
— paragraph 9 “Conditions Affecting the Work” gs 

of the Instructions: to Bidders’ (Standard Form. ——_—_—_—_—— 
ds Tr: 172, “417 3. “Aittiongh Mtr: Tiyehaug ré- 5% 


~ ferred to this area as station 0, middle-section, 
> the: plans. (Exh; .B). reflect. that Trout: Lake 
E Road: . intersects: the. ‘right-of-way at station — 

B+ 52. and : that. the’ middle: section commences. ee 
iM station, ahaa a RO ak ee 


a 
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ae eter: and’ ear thab: ha 8 _ fig- . 
ure you could. handle ‘them. with. a 


: oe es (Tr. LAD). 


7 ~Retracing their atops,. ae pro- ree 
| oended westward to where the heavy | 


timber commenced at approximate- 


dy station 80, western section (Tr. 


175). They then returned to the car 


and. approached | the project. from. 


the west at station 0+00 (Tr. 175, 


“17 6). They erossed the creek at. sta- 
tion. 14, observing rock in ‘the. creek. 
. and: walked. eastivard to. approxi- * 
| mately. ‘station 2g. (Tr. 177). The. — 
site. exploration, was. ‘discontinued — 
because of darkness.. Mr. Lyshaug | 
: was” of : the belief that;. ‘the. heavy” 
stand of. timber, (estimated, at 60,000" 
| to 70,000. board. ‘feet, per. acre). made 
it. reasonable to expect. from ben to 


15, feet of soil cover (Tr... 17 ie am 
The plans: reflected the. amount of 


2 es excavation. and: the amount, of ma- 
es terial, to. be. placed i in embankment. a 
' For example, the first, balance point = 
et betiween. station. 0+00 and 9+15.in. 
the west section reflects excavation 


of 369. cubic yards. and embankment 


of 259. cubic yards. This. indicates ; 

_ that. 369 cubic. yards, of. excavation : 
are expected, to fill 259 cubic. yards. etna - 

“the: Tocls;: but that the swell would: not be joa 


 than:15-percent. and would not exceed :40:.per- 
cent: when: .drilled,: blasted ane: placed ; in: ane 


of embankment (Tr. 192, 193). This 
difference, which i 18. referred. to as a 


shrink or compaction _ factor, is. 


based’ upon, the principle that. com- 
mon material shrinks when. exca- 
vated and. placed i in a fill while rock 
swells.* To Mr. Lyshaug, a shrink 


factor of approximately 30 percent 


18 Mr. Ronald McReary, an expert witness 


“for PHL, testified that rock swells 40’ percent 


_ . and often:60 percent, when. drilled, and blasted — 
. (Tr, 86, 44, 45). In later. testimony ‘he asserted 


- ‘that the “swell ‘depends upon. the hardness’ of 
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‘obviously’ emut ‘commion ‘materi- | 
‘als.1? -The majority. of de sign com-. 
paction. factors in the western séec- 


tion’ were 30 percent, except : ‘for 20° 
‘percent between stations 42+ 00 and: 
58400: and ‘ten: percent.’ ‘between 
98++00 and 102+50 (Table I, p. 39, . 
‘Findings of: Fact). Design compac- 
tion factors’ in the: middle section — 
range from zero percent to minus 30 


percent with the majority at minus - 
“ten: percent. Design compaction. fac- 
tors in the easterii-‘section were zero. 
percent; and ‘ten ‘percent. These fig- 


ures were not shown on ‘the plans, | 


but -vary only slightly from caled= — 
ated factors using excavation and 
: embankment sae shown on : 

| ne plans.*®: | ; 


: ay entre) to Mr. iyeliaug, the = 


| significance of avset:of plans: that. ee 
- goes'into‘such detail is'that a pro- 
spective: contractor. can: determine . - 
where’ the material i is going: tocome 
from, ‘where it-is going to go ‘and. _ 
that a section of the roadway canbe 
completely finished as the work - 
proceeds’ (Tr. 19%, :192). ‘He: testi- > 
fied that from the absence: of apay — 

: item for borrow and lack: of a des- 


fill (Tr. 398-402). 
'.: §t-Pr..193. The accuracy of this: ‘Sasumapiion 
-ig conceded by the contracting officer (pars. fe 


and, $0, Findings of I Fact). 


a 18 The ealeulated po mpactine. factor. from . 


-the plans. reflects a. plus.9.3 percent, in, the, _ | 


area. between ,station 208+-98 and.,216+420, 
middle; -section. and a, plus. a2 ‘percent in the 
area. between station 267+381 and. 280-+-19, 
éastern- section (Table ‘TL, Findings). However; 


both of these. areas. are. indicated. to have. 
“forced balances,” i.¢.,.an arbitrary - addition 


or. subtraction of. yardage: in. order. to. obtain 


a balance of. oe and | embankment: eae ge 
| 549). “ | Ae ee eee ae 
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7 ignated - borrow - source . “together 
~ with. the. statement -that 


anticipated that hauling of exca- 


| Vv vated material in excess of 1,000. feet : 
would benominal ?° and that-no sep-_ 


arate payment would be made for 


overhaul, the contractor would: have 
to assume that there was er. , 
material within a balance point 
EtG: -complete the operation. inelud-- 
ing finishing (Tr. 208-211). Mr. | 


McReary testified. that in order to 


_ determine. balance points, the de- 
signer, needs information as to soil 


; conditions or his balance points tay 


ae w ell be meaningless (Tr. 386)... 
Although anticipating that a ae : 
an ae amount - of. drilling and 

shooting would be required’in the 


east section- and in the-eastern: por- 


tion .of ‘thé middle’ section, PHL 


i evaluated - the’ job: as--basically +a 
_. geraper and dozer operation: 'Fhey 
considered that the Government 
must have. evaluated the. Job in es- 
: sentially the samé. way: since: PHI 





. bid price:of $1.10 per-cubic yard:for. 
— o_o 


| So, 


a 4 19 Planned pverhani ee in, excess, of 1, 000 - 
féet) ranging from 5 to 739. feet was contem- _ 


- OF March 96 and: April ‘16, ee 


plated at 14 balance points (Bxh.°45): PHL 
concedes that it anticipated a’ smallamount 


of overhaul at: station: 270+ in‘ the eastern | 
section: (De 2, claim. a Teer: ‘Of. November 5, 1969, eo a 


Iixh. 6).° 


‘Propes: testified: that he’ was: told by Tor and 
Jill. that they observed rock | ‘outcroppings’ on 


the west end of the job (Tr.°108; 113), we 
‘conclude. that he: was confused for he stated 
-the reason ‘they did not see all of the west’ end | 


of the job: was because of snow: (Mr: “Lyshaug 


- observed: by’ Mr: Lyshaug . and ‘Mr. 
‘during: ‘their’ site| ‘inspection: were ‘in’ ‘the “east 


middle section. 


OF ‘THE DEPARTMENT OF 


‘it was 


THE INTERIOR ‘180 LD. 


with the Governments estimate. of 
$4 (Dr. 218). Other bids apparently | 
ranged up to $1.30-per cubic yard. 
for excavation and. total estimated. 


prices = up to at 000” fe | 


3T4). 


¢ ontract Performance 


. The_ ‘contr act. ‘provided that the 


ork would be completed within 480 
d ays after receipt of the. Notice to 


Proceed. It also provided that the 


Seca) ‘subbase on’ the 9.229 miles. 
of previously constructed roadbed 
would be completed prior to. Sep- f 
‘tember 80,1968. Article 20. 10 of 
the Special Provisions stated that — 
the Notice to Proceed. would be is- 
sued on or about June 1, 1968. How- 
ever, “because the snow cover on. the 


western end of the Proje ject, was: as uN 
siréd: to ‘proceed’ with the elanrhig — 
as Soon as possible i in order to min- 
mize ‘the amount of clearing work | 


during the dry, fire season, PHL 
requested and was granted a ‘Notice | 
_ to Proceed commencing on April l6, 
1968; , thereby establishing August 8, 
1969 as the completion | date (letters : 


Exhs. 12 & 18, respectively). 
‘PHL contemiplated attacking the 3 


20"Tr: 194° 115, 219, 238,239. “Migion st Mr. i. project from. west and. the east si- 


“multaneously (Tr. 217 ). “The west 
end was tobe supervised by Mr. - 
| Ja ack ‘Adams and the. east end. was 
to. be, directed. by Mr. Propes.. and 


‘testified. that there. was: ‘Do ‘snow on the west | 

end; Tre 297), “and as we ‘have seen ‘the only 
‘rock outcrops’ ‘other than those | in the creek: 
‘Adams . 


oy il ‘Adams while Mr. Lyshaug was 
to, coordinate. the. -work and. look 7 
7 ‘after | engineering details (Ere 119). | 


‘Section ‘and east of ‘the: “pond, ‘at station 160, ps aa 
| - Drilling and shooting. ‘operations 


. were subcontracted toF rainke Adams 
(Tr. '121,-122; 


hit solid. rock which ‘they were un- 
~ able to rip.** Pa the words of Mr. 


: Propes (Oe ol we could do then’: 
was pioneer ahead and skip, here and: : 
|, ‘station..sequence.-as planned: The 

Government: ultimately recognized. 
the-lack-of finishing. material:and: 
provided. for ogerhaul, that. i ishaul 
in: excess of 1 ,000 feet, by: Change: - 
‘Order. No. 2 dated June-30, 1969. 

(Exh... 3.and- Justification. | 
-*. Change. Order. No.:2, -App’s - Exh, 
| oy ‘PHL’s claim for costs of grad-. <a 
‘ing changes. caused, by. the Govern- 


we: could’: rip? ” (Tr. 129, ) This situs: * 
ation continued: through: the “first 
two cuts and it was-not until the’. 
third cut. (station” 268 to 253) that. | 

_ they found material which could be. 
partially ripped. They.2 sent. OF, an- 


other: ‘track drill. 22: 


~The rock i in: these. cuts came out. 
| in boulders of' from. two to-six feet 
in diameter, resulting i Ina shortage 

oe material suitable for n Anlbihg the. | 


2h Tr, “424-124 


entries.’ 
ar Tr. 


- | cited, Gov’t’s ‘Exh. ae 


Contractor’s Ques: 

| tionnaire, dated Ju une I, 1968, Exh. < 
ee ae aa : : 
| “Hxeavation in ‘the’ ‘éast: 2 iaiaon’ 
commenced on or “about. May 94. 
1968 (entry of even date, Project 
. ‘Diary, App’s. Exh. 9). It was im- | 

portant that the. castern. section. be_ 
completed as soon as possible in 
~~ order that the special subbase could 
be" hauled'to the previously con: 

structed road which the contract re- — 
- quired be: completed prior to ‘Sep- 
_ tember 30, 1968. They immediately 


o. Project oer entry” “of 
May :24, 1968. Mr. Bilderback: testified: that: 
there was not a cut onthe entire project which 
he would élassify as: completely solid rock (Tr, 
_ 474). However, we accept his characterization 
of the:rock made prior'to the dispute (Project: 

3 Diary of ‘May 24. 1968). Similar references to’ 
“solid tock” ebpeis- in ‘Rumerous other: diary’ | 


. “421; "1285 Drilling éparitttons “com- 
| menced onthe ‘east end with one drill on ore. - 
about’ June 5, 1968. A’ | 

_* = brought: to the job’ on or. about’ ‘June 11 and’ a. 
third. drill. was on the job ‘in. the eastern — 
section’on June 24, 1968. (Daily Log of dates” h 


‘second’ “drill was 


APPEAL. OF. PHI. CONTRACTORS, “eee eth aie 3 oT . 
| October 23, (1973 a ae ee ae - 

. grade.” 28 Mr. Props’ testified! ‘that - 

_ this was the first job that he had 

ever seen’ that was of this nature : 


(Tr. 125) and that. re ‘Anytime you - 


have ‘that. deep: a cut, you ‘would as 
normally get, no matter whether you | 


drilled’ it or shot it or ripped ‘it, 
you would normally get, enough fin 3 


ish, to*bring the road. up to grade.” 
(Tr. 335.) Mr: Walton of the Fed-* 
- eral Highway Administration; al- 
though: anticipating thatthe section’ - 


of the project he observed contaiiied: 
rock, did not:anticipate any difficul- i 
tyin obtaining adequate: finishing: 


materials (Tr.. 482, 483; BOL). The. 3 
: consequence of the lack’ ol finishing’ 
material’ was that PHI: was. unable a 


to complete the work in a station'to 


ment’s refusal to provide for borrow : 


is, considered infra. 


Contrary to ‘its expectation, PHL, = 


| immediately - ran into rock from’ sta- | 
tion 0+ 00 to 14, western section. . 
(Tr, 220, 223.) Since PHL was.not 
equipped fora drilling and:shooting 
operation in this section, they pro-— 
‘ceeded to. open up.other.areas where 


excavation could be accomplished ; 


ae 125-127, 136, 149, 150, 236, 237; 336— auatt 
e 339, 344. The top four inches of subgrade was | 


tobe composed of. material. which would pass an 
a three-inch screen - (articles: 102~3. 10° and i, * 


_ 106-8.4 of f WP-61). 


for. 
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| with bulldozers Saar that prodied~ 
ing from station to. station: as re- 
quired. by the contract AT, 221, - 


| O94). | 
“They oa Saree that could be 
| moved with bulldozers between sta-: 


- tions 42 and.52.. There was an error. | 
. In-the P-line : survey, referred: to ag 
a “bust,” which. required. resetting 


= the: center line between. station: 0. 


+ 00 and station.48.% The grade was... 
_ raised two feet between station 0 +: 
00 atid station 40. Nevertheless, there ao 
was an.excess of material in this. . (App’s S Exh, he), as follows: 
area.?§ There were also survey and. = 
staking: errors at station 58 making 
“necessary a one foot cut for 150 feet: — 


Project Dibry,: haces 9. and. 10, : 


- 1968). 


terial: insthe area between stations 

65-and:7%3, making it: impossible to: 
| complete the. cut: (Tr. 224-996). AL. - 
~ diary-entry of June 27, 1968, states. 
that:the road is just about to grade . 
from station 49:to 90 except the cut 
-. at-station 69 which has. ‘considerable 
waste: The etade between! ‘stations: 


65 and’ us 6: was: raised ' three. feet. on 


| July 48 1968, in order to eliminate: 
July’ it min te, _ was.going to-come out (Tr. 228, 231;.240, 825-. 


327). “However, diary ‘entries concerning ‘dis- 
cussions with PHL representatives~indicate 
the decision.to.:discontinue operations in: the 
west, section. was due to-a desire-to, finish the 
higher. elevations.of the project first.-and: to.” 
finish . ‘grading | in the east in order. to: haul: . 


| wasting of excess material (CB 320, 


| 894, 326; Project Diary of. even 


Se date). N evertheless, Photos of He, 





— “ae itr. 509; "Project. Diary évivies of Tt ine ‘24, = 
. Junie 26, Jane: 27, June, 28; Tuy 1 and: July: rt 


1968, App’ s. Exh. 9. 


85 ‘The Diary entry of ‘July 1, "1968, oe. 


that: ‘the. area: ‘between - ‘station "80.' and. ‘station’ 
five. (west end). appeared, to, ; be, all, cut. and; NO; 


fill. Photos dated September 6, 1968 ‘and - 
Tune. 21,1969, show piles of boulders at: sta- 


- tion, 0+00. (p. “10, _App’s. Exh. 4). These. were. 
eventually. hauled. to-.. the. All at. station, 14. 


“ under Change Order No. 2. ee, te 


DEPARTMENT oF ‘THE IN TERIOR 


‘PHL ce envountér ie excess: ma - 


180) 1D. = 


2 completed road; in: high area how eX 
_ cess material which was wasted. be- : 
yond the clearing. line into the trees. a 


(p. 17, App’s Exh. 4). Grading in 


this area was not completed until _ 
late August of 1969 (Tr. 327). Delay a 


in: completing the west section was 


due in. ‘part to the encountering of | . 
unanticipated rock and in part toac- 
*, tions of the pro) ject inspector. a 


Areas i in the west, and. middle sec- 


tions where: PHL encountered rock 


are, shown on the. mass. diagram. 


WEST: 

a > Ripped | a. tetue $2 

Stations : ee _ Drill &. Shoot 
1425 tire. vane 15 to 16 
18 thru 28a : 18 thru 22 

82 thra'35 20 25 and 26" 

88: thru we 32-490 to 28-400 

55+25 to 57125222 - 88 and 84: 

67, thru.70----_--.-. .; 

102 wnaonenereseno - 

105 and 106_- saa S coonse as 


= iae. Mr. ‘Lyshatig’ testified. that. tie delay ‘was. 


attributable to the drilling and: ‘shooting :re- 
- maining to be accomplished and to the. refusal 
of: the contracting”: ‘officer’s ‘ representative, 
-. Ineaning’ Mr. .Bilderback, to: make. a. decision 
as to the disposition’ of. “excess material until. 


it: could: De determined how. the: next‘ balance: 


special: subbase . material - (Project. Diary. ‘Of: 
July § and,12, 1968). We. accept Mr. Lyshaug’s: 
testimony | ‘because. as :-we:-find . infra,.: it: is: 


consistent. . with. other. actions. of the project = 
‘inspector and because the Justification for 
' Change. Order, No...2,. dated. June: 26,..1969 
(App’s | Exh. AD indicates. the. overhaul. Of - 


eXCeSs . material from stations - 51. to, 70. to. 


stations. five. and 15, west. section, ‘The -need es 
‘for. additional, material - at. station: five was. 
apparently, due ‘to. the grade change (Pr. APB). 


140 thru 1504-502. 
156-150 thru 161. 


87495 to 42463, 


yaeth : 


| “MIDDLE - 
as 21-450 ¢ to 5 24490 - ‘Sand 9 2 
! sae to asia 16-450 thru. 
ree fe Ate B45. oF 
ie 87 thru 40480. 21-490 thru. 
ee BAO 
48 hen a - 274-40 thru 
: ES BECO 
~-88-thru: yen - 31 thru 34 . 
101 thru 108+50.2.. 87 thru40+80 
— 105. thru 1102.2 62 thr 55. 
~ 415-+-50 thra 121.2 _ 64thru 70+-20_ 
7 «124501 thru 125-+50— T8480 thru 
* a 80-480 
and 127 cies 13042025. 88 thru 94 ~ 


145 thra-121..- 
127 thru. 132-420 


177 thru Lat 20-_- 14h thru 150 -. 
| 189 thru 19¢.. eee, | 157-+-60 thru oe | 
a 198 ard 190s 18% thru 1844450 
208 and 204__----_ = 188 thru 200°. 
ee ey 2 /, 202. thru; a 
» 228-153 


2 a7 This list differs ‘somewhat from. the areas : 
where (PHL: allegedly: did not: anticipate ‘rock! 


{p. 4, Exh, 7; Pee Exh. 10), wale. Are. aS. 


ae follows : 


“0-L00 to ais — bce to a5 4isd | 
2415 to 4406... 5 75484 to. 88-+58 .. 
> 14-478 to 20-+98 88458 to 91+59° 
— 20498'to.80+-73". "' “91-59 to 99-08) 


“80-73 to BT+495 


6+58 to 17-92" 
; 24-190 to 85+ 85.0: 
 B5+85-t0474+14 
ATH 14 to SB T2 

ae to 6877 — 


144-410 to.1544463 ~ 


—-178+4-45 to 188+79 
188-79 to.197 +51... 


‘These. areas here: rock- was en 
, Sountered:. are: derived. trom PHL 


and: ‘Government. records .(Tr. 31, 
53), Our. review. ofthe Daily. Tos 
(Gov’'t’s. Exh. B).. and .. Project; 
_ Diaries (App’ s Exh. 9). has enabled, 
us to verify. almost i in. toto the areas ~ 
where drilling: and shooting opera-. - 
tions were conducted. We have been, 
| ~ unable, to. verify to the same extent. 


the aréas. which were _assertedly 
ve ripped. This 1S due to two principal 
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 99-L08 to 107-470... 2 
-"128-+468.t0 188-478 |” 
° 138-73 to444-4 10. 


154463'to157+15 


CONTRACTORS | 


reasons: “e3; ). all bit: one: of che six ~ 


large tractors. (four. C-6's, a D9. - 
and. a D-8). ‘which were on the job — 
at various times, ‘were equipped. 


with a. ripper as well’as. a bulldozer . 
and records of when one operation = 
or the other were being performed es 


were not maintained (Tr. 244. , 245) - , 
and (2) confusion as to the location ke 
of work. being. performed. ae he: 7: 


Government. has made no serious — 


attempt to dispute the presence of 
rock at. the. locations ¢ as shown and. ~ 


we accept the mass diagram ¢ as sub-: 


stantially accurate in this respect... 
PHL placed the Government: on 
notice’ that it had.encountered rock 
in the upper (middle) and western =~ 
sections of the job, despite the fact 
that. the contract: indicated: this. 
would be common excavation, ‘in’ ao 


letter . dated September | 10," 1968: : 
(Exh. 8). a 


PHI. suspended pecans) for - - 


the winter on October 7, 1968 (Proj- | 


‘ect Diary of even date). At this’ 
time only the’ sections’ from. 924 -to 


999° and ‘from: 260° to the end of the’ 


_ project in’ the eastern section were. tg 
. finished “while the balance | of this. 
section was not’ to 3/10 of a “foot , 
tolerance “as requited (Findings, ae 
Par. 182; Project: Diary of June 19, ee, 
1969): Fiom’ station 120 to 294 i 
the middle’ section, the grade was ae 
just roughed i in, About half the ex* 


cavation © was. completed. * in the’ 


area from station 100 to 120, middle te : 
section: In the area from station five 
to 100, middle section, virtually no" a. 


: 28 ociise. of ine overlapping station: num: 


“-pers,. personnel: maintaining: the, records. were: 
_ frequently confused as. to the ‘location . of, Loans. 
various work Oper Ones, th. wit . 


‘excavation had been accomplished. 


From station 35 to: 113, west. end, 
_- most of the excavation.‘had sheen: 
dorie, .but the grade was. not. to. 


- specification tolerances. 


_ » Work was resumed: on. the: proj oe 
on July.:7, 1969: (Project Diary. of 
even dita): Completion of the proj- 
—. ect. was subcontracted to: Hall. Inter-: 
- national‘because PHL was no Jonger 
a able to finance the work.” ‘The proj-- 


ect: was: accepted. as complete on Sep- 


tember 16;1969, two weeks after the: 
_ coniplenon: date of September 2, as: 

 extended:. (Daily Log of. Septem: 
ber 16;-1969; ‘Gonstraction: ‘Inspec-. 


tion: Repo dated September ' 16, 


1969, Exh, 25). Thé-contract:did not: 

- contain a'liquidated damages.clause | 
_ and: thé. Bureaw has not attempted. 
to assess any'charges for the delayed Pe 
eased | 


: completion - (memorandim 
epeomaber 19,:1969, Exh. ae 


Discussion. and Further Findije. | 


PHL acer ‘that. ib. ‘encountered : 
‘subsurface rock where the ‘contract 
and plans indicated the presence of 
- common material. Based on the es- 
a tablished pr inciple that, rock swells . 

: when excavated and. placed 1 in the 
fills while common. material shrinks 


(note. 16, supra), PHL argues that 


‘the. compaction factors calculated _ 
7 from. the excavation, and embank-. 
ment quantities shown: within the - 
_. balance points on. the plans reason-. , 
ably Jed it. to expect: common ma-_ 
4 terial in the western section, com 


er, 442, ee 156; 


_ (ir. 214). 


DECISIONS OF. THE » DEPARTMENT OF THE INTERIOR | 


Project Bikes. ee 
coo “fune 26 and July 3; 1969. It. appears ‘that PHL 
lost between $160,¢ 000 ‘and b S170, 000: ja ee 


| [80 ED. = 


mon eae? some. rock i in the middle 
‘section and that the rock in the east- 


ern section was. rippable and would 
bas ample materials for finishing — 
_ (Brief, pp: 12-16, 20; Reply Brief, 


pp. 4,5 and 12). ‘PHL contends that: 


‘its expectations of the materials to 


be. encountered as derived from its 


_ site inspection: and compaction fac-. 
tors calculated from the-plans were’ — 
strengthened ‘by the fact’ the ‘con- 
tract specified that overhaul would 


be nominal, that no borrow sources 


or waste disposal areas were desig-' - 
nated on the plans, that the contract 


réquired. the top four inchés of sub- | 
erade ‘be. “finished with material 


which would pass a three-inch — 


screen and.that the grade was:to ber | 


‘finished to ‘within %»-of-a' foot as’ | 
the work proceeded. PHL also re- — 
lies upon the Government’s. failure 
to. disclose the. information 1 in: ‘the : 
soils report (Exh. 37). | - 


PHL contends that it. ‘Soke 
anticipated that‘ 41 percent ‘of the — 


excavation would be rock (in the 
eastern’ ‘section and eastern’ portion: 


of the middle sections), whereas 
rock actually « encountered amounted’ - 


to. 87 percent. of the: excavation | 
(claim letter; dated November 5, 
1969; Brief, p. 22). PHIL also con- 


tends that it anticipated a balanced’ _ 


job, i.é., that excavation quantities i> 
within he balance points on the | 
-. plans would compact tothe embank- 
ment quantities: within such points, — 
whereas not one of such points aC 
- tually balanced and that this condi- - 
tion as well as the lack of finish- = * 
‘ing material is attributable to the — 
i fact. the Project was designed /2Or, 
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- common » material but rock 1 was: en- 


= countered. 


Althonet Mr. MoReary Seer | 
| edged. that material | could. not. ace 
‘cur ately be classified. solely. from 

. compaction factors (Tr. 65, 66), the | 
~ Government doesnot dispute PHL’s 

: contention that compaction: factors 7 


“are an. ‘indication: of. materials ex- 


. pected to, be encountered. 30 Mr. Bil- 


_ ; derback, although emphasizing that 


~ compaction. factors were an. esti- 


7 mate, admitted that. the: contractor. 
.should. have - considered them .as- 


being reasonably accurate. (Tr. 573, 
620-622). Mr. Erickson : testified 


= that the. contractor should not rely 
on. the difference. between. the ex-) 
cavation and embankment. of the — 
materials to be. encountered with- ‘ 
out visiting the site, but conceded _ 
that his opinion. would be otherwise 


we if. the contractor visited the site and 


saw no reason to. question the ac- 


7 curacy of the plans. (Tr. 715, 716). 


ern section: probably: constitutes a 


aA changed condition (Brief, p.. 16). i 
‘However, the Government . asserts: 
that PHL’s site investigation was — 


30 Findings, note 17, supra; Brief, D. 4. In | 
terestingly,. Mr: Walton: testified that since this . 
- was a. “seratch job” with shallow cuts and | 


- fills, the normal swell factor for rock does not 


" apply. in that the contractor. should assume : 


-that some of the: material: would have -to: be 


- wasted in widening the fill: slopes (Tr- ABB 
‘Other. than an. unsupported 
statement in the findings, ‘there. is: no evi- 
~ dence that: 'the project was: designed. ‘or that. 
-the.. contract: .was:: administered: ua this ‘ 


486, 495,496) 5 


concept in 1 mind. 


“APBEAL OF: PHD: ‘CONTRACTORS ¢ St as 
a October 23, 1978 


S ‘ewan 3 


7 ‘ous: upon a | reasonable ae ‘inspee- 


tion, that: conditions ‘encountered 


- were. substantially as expected, by | 
the Bureau, that the amount.of rock 
PHL alleges to have encountered. is 
grossly: overstated, and: that any det- 
-riment suffered by: PHL because of | 


the changed. condition. in the. west- 


- ern, section was more than offset, by 
the existence of. common material j in 
other areas. where. the, Bureau. ex- 
; pected, and. PHL. should have, exer 
pected rock. | 


The details of t the site ‘nvestign: : 


“tions by Mr. Bilderback and Mr. — 
Lyshaug recited earlier. make. it, ob-- 2 
vious that. PHL’s: site. inspection = 
was. at: least. as extensive. as.that of . 
Mr. Bilderback, who designed, the 
project. Accordingly, the Govern- 
ment’s criticism. of PHE’s site in- | 
spection. is valid only if PHL didn’t 


see. or ignored. obvious manifesta- 


7 tions of rock. The Government relies | 


on 25. photographs, taken on J uly . 
The Government ‘concedes that — 


ie. unanticipated rock encountered _ 
‘by PHL in the areas between sta-_ 
— tion 0+00 and 37+95 in the. -west- 


20, 1970, of which only 17 are per-_ 


tinent *? to support. its contention . 
that the existence of rock ° was obvi- — =| 
ous. These pictures were taken after oe 
the project was completed and after 

. the claims were filed. The photos | 
“purport to show rock outcrops, boul-. 


| ders and rock ledges at varying 
| inadequate, that the soils report dis-_ 


and in some instances. unspecified 
closed nothing which 1 was not obvi- | 


distances to the right: or left.of the. : 


completed roadway. The. difference 


in terminology is. significant. Al- 


though i it 1s not pontrely clear, the - 





31 Exhibit 46. ‘The first’ 2 ‘involve Lock. = 
areas ‘where the Government concedes - it “did = 


not anticipate rock (note 6, supra),.and the — 
‘last six: involve areds from station 2084-90: to . 
219--00, middle’section, where PHL does: not... 
— claim it encountered unanticipated rock (note - 
2%, aunt ere : 


a GROr Ss DECISIONS OF. THE: 
| Grosice outcrops” i in n photos oun five, 
_ six and 18, appear, in’ fact, to be 
loose’ poulders. Mr. McReary ‘testi- 


fied that in his experience boulders” 


on the: surface were out of place; 
“having been transported by glacial | 


| action or otherwise, and ‘were not. 


necessarily an indication of mate-_ 


Hig rial beneath the surface (Tr. 400). 
~~ Other photos, 4.€., Seven, eight, 
depicting what are 
2 “labeled boulders: or rock could show 
loose surface rocks. Photo nine is as- 

~ gerted to depict. “boulders in gully” | 


ten and 13, 


2 (Brief, p- 9). Being ‘bencath the 
road: surface, this is not necessarily - 


‘ an. indication of rock in the road- é 
way. There is, of course, no doubt — 


that. most of the remaining photos — 
accurately depict _ rock. outcrops. 


_ However, we cannot. overlook’ the | 
‘fact that what i is obvious as a, inat- 


7 : ter of hindsight. may not have been 


- SO | asa matter of. foresight. In ad- 
dition, Mr. Powell ‘spent consider- 


- able time relocating the eastern por- 
ve tion of the. middle section of the 
> roadway for the express purpose of © 


; avoiding - rock.?2: Lastly, we think 


: there j 1S considerable. merit. in. PHL’s 
| assertion: that. notwithstanding the 


-Bureau’s present contentions, it; he : 
fact, viewed this project in. ate 
the same manner as did PHL. We 
conclude that PHL’s site investiga-_ 


tion was. reasonable 33 and that ‘the 
-Government’s - contentions to the ~ 


a2 Tp, 686-688. He considered. that. he. had 


Bs done “ pretty: good job.” (Tr. 688. yee 


---%3In reaching: this conclusion, -we are. antic - 
ncaa. by the -Government’s failure: to. disclose ; 


the soils report. See Maryland Painting. Com- 


pany, Eng. BCA, No. 3337 Lames 1%, es eo 


ee BCA pat: 10, 228. 
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“contrary ee not been sistained.? — 


Having found that PHL’s site in- | 
vestigation was at least as extensive . 
“as. that of the Bureau’s engineer : 
who designed the project cade rea- | 
‘sonable under the circumstances, the | 
assertion that PHL was. 
harmed * by the failure to disclose 
- the soils report may. be disposed of | 
rather quickly. ‘We, of course, recog- 
nize that there can be no contractual — 
liability for the failure to disclose. 
what is obvious. and that soil bor- 


ings and soil data may. not accurate- i 


ly disclose .area soil - conditions.35 . 


‘However, inherent i in our ‘determi- sf 


nation. that: PHL’s site investigation | 
was reasonable j isthe conclusion that. 
“the existence of rock was ot. obvi- 


ous in the areas where PHL claims ~ 


“it encountered unanticipated rock 
and it is settled that PHL was en- 
titled. to full disclosure.**. This find- | 

“ing necessarily disposes’ of the | 
‘Government's contention that. any 
detriment: suffered by PHL by the 


- encountering of rock in the western — :‘ 
~ section 3 1s offset by the fact. common oe 


material was. encountered | in the : 

middle section in*areas where rock. . 

‘should have been: anticipated. | 
To support ts contention that ' 


_ Ba The Government: suggests: that PHL. was 7 


remiss for failing to probe the test holes. with oh 
appropriate tools (Brief,’p. 8). We have re- _ 


jected similar contentions in the past, Herris | 
* Paving and Construction Company, IBCA 487—— 
3- 65. (July 81, 1967), 74 LD. 218;. 67-2 BCA 


par. * 6468, ‘and. reject them here. 


83 Mr. Lyshaug testified that had. PHL been 
‘aware: of thé soils report its estimate of costs 
would: certainly -have “changed and: that. it. - 
“was doubtful if they would-have bid since their» 
> equipment was not:suitable for: such: extensive 
drilling and shooting (Tr: 216): ee ae 

38 Maurice Mandel vy. ‘United States, 424.3 Pr. 2a 
1252 (8th Cir., , 1970); ae ts 
87 Ragonese vo United States, 128 Ct, C1, 156° 


Loe. Leal v. United States, 149 Ct. C1431 


é Sas 
Be 


not | 


BOT) 


pondiliane ‘encountered were sub- 


- stantially as expected, the Govern- 


- ment points to the close correlation 
ey between total estimated excavation 


of 202 100 cubic yards. and asserted 
actual excavation, including borrow, ' 


o of 219,403.0 cubic yards.** While 


«the: aaserted actual quantities are 
_ pay quantities and would. presum- 
ably | be accurate or reasonably so, 1t 

is clear that these “actual” quantities | 
donot include the contractor’s claim: 

for additional excavation which was. 
—_ settled by the Government’s agree- 


ment to pay for 20,000 additional 
~ eubic yards (oe 40): ‘In addition, 
. the contract requir ed that pay quan- 


oe peice 


| “end-ai -area. 'nethiod, the , material bettie 
_ measured in ‘its original position 
- (Article: 102-4. 1 of FP-61; Article 


9.1, p. 98, of the General Require- 
= ments). ‘While the extent to which 
pay quantities wére actually. deter- 
. mined by such measurements is not 
at clear,® it is obvious that such meas- 


-. urements bear no relationship to the 
kind of material excavated (Tr. 60). 


“Related to the question of whether 
& this project... turned out as planned 
is the: question, of whether this was. 


a balanced job. PHI asserts that 


contrary to its expectation, not one. 


ete (1960) +; Anderson. & Guerrero,. ASBCA No. : 
ee 17041. (November. 29, 1972), 73—T. BCA par. 
te 9802. CF. Flippin Materials Company et ale V. 


- United States, 160 Ct. CL 857 (1960). 


88'Tr, 580; Findings, pp. 49,50; Brief, p. 17. 

Mr.. Bilderback testified. that the increase of. 
.. 8.6. percent of: excavation over that. planned : 
See Os avery, very good result in ‘this kind 
. of a. tough, mountain, rock job.. I think. it 


could: be twice. that and. still ‘be considered 


-.. Very good.” (Tr. 579.) - 
ae “39 Payment. was made on the. basis: of 3 remeas- 


urements and on the basis of an tea aera: 
son age ‘with the contractor r (Tr, BAT, 627). 
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cut. actually | balanced (Tr 22-299; - 
816; Reply Brief, p. 15). PHL at. 
tributes this to Hl. fact that the ~ 
_ project was designed for dirt while 
rock was actually encountered. PHL. 


relies upon the shortage of finishing - 
material, discussed infra, and upon 


the fact that: it was necessary tosup- 
ply substantial quantities. of borrow o: 


even though no borrow sources or 
estimated quantities of borrow were __ 


shown on the plans.*° Some 21. bor- oe 
- row pits, several of which are listed. = 
as unauthorized, from which an esti- 


mated quantity of 5, 525 3 cubic 
yards of material was excavated ie 
were apparently utilized through 
October 3, 1968. (Findings, Table Boss 


VI.) Mr. “McReary testified that — : 
there were a total of 23 or 4. borrow A 
‘sources (Tr. 84). Since the record 


indicates that PHL obtained or at- ; - 


tempted to obtain borrow from sev- 
eral sources not listed in Table VI. 
‘of the Findings’ ( Project. Diary. of | 
‘September 29, 1968), there is a ques- 
tion as to the accuracy of this total. 
Table V (Findings, p. 50): indicates 
total berrow of 26,631.4 -yards 
amounting to 13.4 percent: of design . 
“yardage. Siice the contract provid- 
ed that borrow would be considered _ 
for payment as unclassified. excava- - 
tion, the amount of material upon ss 
_which overhaul was paid would: ap- 
‘pear more significant than the « quan- 
tity of borrow or number of borrow _ 
sources. However, despite the fact —- 
_that a purpose of a mass diagram 
‘is to depict.the movement, of. mate- 
Mr, Erickson. testified that the ‘Bares : 
expected to pay ‘for borrow. as excavation, but. aa 


_conceded that. “We. didn’t. “expect. to. have. to” 7 
overhaul in.order to. get, borrow. (Tre 712.) ahs 
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rial, foe pay. purposes (Tr. 629), 


the: record. does not. reflect the total 


‘quantity: ‘upon which overhaul was 
. paid under Change Order Noo 


Mr. Bilderback.- acknowledged 
- that none of the cuts on the project 
actually balanced. He testified. plies 
think that some, of the balances on 
(Tr. 587.) . 


He stated that balances 3 in the east- 


the job were quite close.” 


erm section were generally: long, that 


is had excess material, that balances | 
‘in the middle section: ywere generally 
| short and. admitted, that the” ‘west- 
ern section was not ‘comparable be- 
‘cause of the redesign (Tr. 587, 588). = 


He was, nevertheless, of the opinion 


; that. the ‘proj ect balanced quite well. 
It is, of course, hardly surprising 
that the author of a design will de- 


fend. its validity. In addition, Mr. 
Bilderback’s testimony. 
upon the mass diagram which was 
compiled at the time the findings 


were prepared (Tr. 629), has the de- 
~ficiencies | hereinafter. noted, . and 


; understates actual. excavation by 


20,000 cubic yards. ‘As: we find infra, 


. the project. was cross- -sectioned after 





. tion for Change Order No. 2, ADD’ s xh, 12). 


OF ‘THE ‘DEPARTMENT 


ds based 3 


: a2 Tt is, 


, the General Requirements, 
inter alia, 
‘nature of the construction work. to be per- 
formed under this contract that minor changes - 
- in the plans. and Specifications may. be: neces- 
sary during the course. of construction : to 
adjust. them to field ‘conditions. a *7 Tn 
sige ‘addition, : see Article 105-1:1 of the Special 

‘Provision providing in part that “End-hauling 
of excavation | material from one balance sec- 
tion. into another will be limited to 1 ,000 feet. 

hes Rock for this purpose is defined as: ma- _ 
terial which was drilled and blasted ‘or which . 
in’ Mr. ‘Bilderback’s oe Tequired ‘drilling 
~ and Digscine: (Tr: 645). 


aa The mass dingrani, reflects. eeerkaul, of 
og. 296 cubic yards | in the west end and a. 
small amount in the extreme east end. Over- 
~ haul on: borrow from the pit at station 17402 
middle ‘section, is not shown as such. Bsti- ~ 
“mated overhaul totaled D,700 yards (Justifica- | 
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the embankment (Tr. Si, 38), We 


“find that not one balance area actu- iMce 
ally balanced and that there \ ‘were © 
significant ‘and substantial  vari- 
ances between the design and actual 
Me balance ‘quantities. er 7 


‘The. other half of the. Coe 


“ment’s. contention, that ‘conditions 
encountered - were ‘substantially | as 
expected j is the assertion that PHL » 
did not encounter as much rock as it 


claims. The Government asserts that 


Site expected. that. some rock would be 
encountered in. 85. 8 percent of the 
excavation (par. 81, Findings of | 
Fact). A table (Table: II, p. 48, of 
the Findings): compares percentages 
of rock allegedly anticipated in the - 

design with the amount of rock # _ 


actually encountered in the areas 
where PHL claims. ‘unanticipated 


rock (note 27, supra) and. purports 7 
to. demonstrate that PHL actually a 
encountered 9 000 cubic yards. less - 

rock i in these areas than. anticipated -_ 
im the sister Aside from. the com-.. . 


of ‘course, 


“L-line”’ was not staked at the time es bidding x 


and the plans, Sheet No.2, state: 


“LINE AND GRADE AS SHOWN ON 


SHEETS 4 TO 19. ARE ‘SUBJECT | TO 
ADJUSTMENT.” 


See also Article 4,2 “Change i in Drawing and 
Specifications—Adjustments . in Quantities of 
which. provides, 
ko * that it. is inherent in the 


eae Tank “quantities — 
‘shown. within balance. ‘points are not, and 
Ape _. should not. be, expected. to. be precise. The | 
completion only in the eastern sec-. 


_. tion. Mr. McReary testified without 

7 contradiction that there were forced © 
balances: utilized in compiling the = 
mass diagram and that it, was im- 
possible to construct a mass diagram : 
to reveal where the balance points. 
are without ' Imowing the value of 
ue ise . _ and. the volume os 


a cory ae 


ie oe Factors. as ealedlacad: trom 
the plans there is no documentary 
evidence, dated prior to the invita- 
tion, to support the percentages of 
rock the Government now claims to _ 
have anticipated. The percentages 
of ‘anticipated rock shown in Table. 


II are based on a schedule, “Design 


Compaction Factors’ and Antici- — 


pated Excavation” -(Exh. 388), 
which was compiled at the time the 
findings were prepared from Mr. 
Bilderback’s memory of how he de- 


_-signed.the project (Tr. 617, 618). 
- Mr. Bilderback acknowledged that . 
_- he made no field notes at the time — 
of his site visit and testified that the — 
my percentages of anticipated rock | 
were carried. back to the office 1 in ab 
head. = s 

- The findings. oe 80) state dee 


compaction factors used in the de- 


sign ‘were based on material ‘@X- 

~ pected to be encountered. A compac- : 
. tion factor of minus zero to minus 
ten percent was. allegedly for pre- 
| ‘dominantly rock excavation, minus 

_ 20 percent was for heterogenous ex- 

_ cavation of rock and dirt and minus 
». 80-percent was allegedly for pre- | 
~ dominantly. dirt: excavation: ( par. ve 


78, Findings). 


Table II shows a compaction fac- | 


tor ranging for a minus 29.8 per- 
- cent to minus 30.1 percent in the 

area between 0+00 and 42+-63, 
western section and admits that the 


~ Government did not anticipate rock 


in this area. In the ‘area. from 6+53 
to 17 Be 92, middle section, the com- 


| 44 Tr. 618, 641. With. respect to. this testi- 
_ mony, appellant’s counsel makes the ‘observa- 
‘  -. tion that it “strains credulity” (Reply Brief, 
26). oe | 
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-paction factor éslloulated from ae . 
plans is a minus.19.3° percent’ and 


rock allegedly anticipated in the de- 


sion was 63 percent. In the area. ; 


from 24+90 to 35+85 middle ‘sec- 


_ tion, the calculated compaction fac- 


tor is a minus 16.9-percent and rock. 
allegedly anticipated in the design 
is 75 percent. Calculated: compac- — 


tion factors in'the area between 35... - 


+85 to 75+84, middle section, range 
between minus 15.5 percent and 
minus 21.6 percent and the rock al- 


| - legedly anticipated i in the design is ~ 
shown as 50. percent. Between’ sta- 
tions 128 +68 to- 197+51, middle -_ 
section, compaction fiietors: vary 
from a minus 10 percent toa minus 
18.5 percent: and rock allegedly an- 

~ ticipated in the design 1 1s uniformly 
; shown as 90 percent. © ae 


The foregoing demonstrates that: Ae 


‘compaction factors as calculated a 
from the plans, which. vary only i in- 
; significantly | from compaction. face 
tors assertedly utilized in the de- ~ 
sign, have: little or no relation _ a 
to the’ “percentages of rock the 
Government 3 now. claims, to. have ima 


ana paen. : 
A: second difficulty with Table 1 


is the amount of rock actually en- — 


countered. The findings (par. 86) 
as well as Mr. Bilderback’s testi- 
mony (Tr. 464, 465, 577, 668), would 
jesa tothe conclusion that tie per- 
centages of rock ‘encountered are — 
based. upon:on-the-spot observations 


as recorded in the daily log and - | 
- pro] ject. diaries. However, on cross- 


examination, Mr. Bilderback ad- 
mitted that the specific percentages 


_ did not appear in the records and — 


686 = 


| that these 1 were his estimates. = PHL | 
claims 62. 991 cubic yards of rock 3 in 
_ the areas where. unanticipated 1 rock 
was encountered ‘ 48 whereas the cad- 
culations in Table IL indicate. only 


23,536 yards. of rock. in the claim 
areas, including 2,040 cubic yards 0 of 


rock in channel changes which were 
not specifically included in the claim - 

_ but are within the claim areas. The | 
quantities of. unanticipated - rock | 


- claimed by- PHL are.also. pate on 
~ estimates (Tr. 242, 328, 330). 

- Quantum not being before uSs,. we 
need not resolve the controversy 


over the. amount of -rock encoun- — 


tered.*7 Nevertheless, we will review 


briefly the evidence in this regard. 
into focus addi- 
they ripped 30,000 yards of -rock 


in order to bring 
tional arguments of: the Govern- 


ment that conditions encountered on - 


the project were substantially as ex- 
pected. Based on a. review of Gov- 


4 Tr, 687, 667, 677. Our examination of the 
project diaries and the daily log reveals the 
use of. percentage of rock encountered in iso- 
lated instances, C.J.5 Daily Log of September 9, 
1968 and. August 6, 1969.. All’ of ‘such. per- 


centages are based upon estimates and not 


actual measurements. ~ 
48 App’s Exh. 10. However, 3,287. cubic yards 
of rock allegediy encountered between station 


55+-72 and 66+77 and 6,314 cubic: yards of . 
rock: allegedly encountered between station . 


 66-+77 and 75+ 84 have been marked out with 
a pencil. Mr.’ Lyshaug testified that this was 
Because of a typing error (Tr. 194). Subtrac- 


tion of these - ‘amounts would reduce ee 


claimed yardage to 53, 390.. 
.47In Roscoe-Ajaxr Construviton: Company, 


Tne. and Knickerbocker Construction: Corpora- 
tion v. United States, 198° Ct. Cl. 183. (1972); 
it was. held to.be error, in-a case where quan- . 


~ tum. was. not. before the Board, to deny a 


changed condition ‘claim upon the ground. the 
alleged change: was not shown to be: material 
: without deciding whether a changed condition ae 
. bad, in fact, been ‘encountered. We have no 
hesitancy. in. determining | that the amount of — 
rock encountered by PHL was ‘material. See 


United Contractors v.. United tones 177 ct. 
Cl. 151 tp Oe)e: Siew sagas Race Sache tsi 
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180 ‘LD. . 


‘erninent i PHL records relating | 
‘to drilling and shooting, appellant’s. 
‘expert witness, Mr. McReary, esti- 
mated that. drilled: and shot rock 
and ripped rock, not drilled” and 
- shot,. amounted to 175 000. cubic 
yards (Tr. 3875, 445), Mr. Lyshaug, 
based on 2 039. total number of 


drilling hours: (App’s . ‘Exh.. .6),.. 
powder _ - consumption — 


He. testified - that ~ 


ticipated. . He also estimated. that 
because of its bouldery condition 


which. had. been previously. drilled 
and .shot. (Tr. 328, 329). Mr, Bil- 
derback estimated total rock excava- 


— tion aut, approximately 100,000 cubic 


yards. a 

Based upon. Ewell of fee 40 to 60 
percent. for: rock testified to by: Mr. 
McReary,.the. Government: argues 


that the amount of rock PHIL al- 


leges it encountered: would -extend 
the width of the.embankment from 
the design width of 32 to:36 feet to 


§6 to 71 feet and place the fills in 


the 2 woods throughout 87 eT of 7 


48 8 Tr, “465, 644, 645. This Asie: was aes | 


on accepting PHL’s statement that it antici- - 
‘pated that 41 percent of. total. excavation 
would be rock and. adding thereto 23,536 yards 
of rock encountered in the areas where ‘PHL 
states it did not. anticipate. ‘rock. Mr.. Bilder- 


back’s estimate excludes all. overburden > (TE, 
646-649), while PHL contends that as.a prac- 


tical matter, and in accordance with industry | 


practice, rock with | ‘a foot or two of overburden . 


‘must: be treated as all rock a 58, 199, 200, . 
oe Sea : at 


‘totaling 7 
153,780. pounds and 15,642 caps: ex- 
a pended: (App’s. Exh, 5), estimated 
— that rock drilled | and shot on the 
project exceeded 160, 000 yards. (Tx. 
- 249, -828-331). 
hours spent. drilling and shooting | 
were more than twice what. he an- 
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ae joi (Tr. B51, 552; Brief pp. 13, 
14). Mr. Bilderback characterized 
this result. as “unthinkable, ” (Tr. 


552. ie ‘He asserted that, in fact, ma-_ 


terial went into the @oods in pos- 
| sibly two isolated spots. As we have 
— found, the 40 to 60 percent range for 
swell given by Mr. McReary was im- 


mediately after drilling and. blast- 


ing and the actual swell would re- 
duce to between 15 and 40° percent 


when. ‘the ‘rock was moved and » 
placed in the fill. (note 16, supra). 


Based: on some rough calculations 
and the fact that the material will 


subside and compact where traveled 
by. heavy equipment, Mr. Lyshaug — 

_ testified that the additional material.’ 

~ eould be: accommodated i in an addi- 


tional foot or a foot and a quar- 
ters s of fill width. 401 


~ Although - Mr. Bilderback has 


_ comipiled a mass diagram (Exh. 44; 
co App’ s Exh: 2): purporting to hive 
_--~precise quantities for excavation, 
_ borrow and waste, the completed 


road ‘Was Cross- sectioned only in the 


eastern portion (Tr. 625 ; 630). Mr. - 


- McReary testified that without 
;, cross-sectioning the mass ‘diagram 

was only a matter of judgment or 
an educated guess at best (Tr. 35, 


386, 46-48). He asserted that: with 


ae “What is:commonly done ‘is 


| that fills are built: wider, and be- | 
— cause they. are not recross-sectioned, 
noone really knows what: volume is 
contained in that fill.” Tr. 02; , Mr. - 
es Lyshaug indicated that the necessity 


48 Tr, "786-740. ‘The Gévarument cites Mr. 
Bilberback as ‘testifying | that the road ‘ex- 
ceeded. design width in only two. or .three.in- 


stances. ‘His actual testimony was “xeept for. 


. those two: or three. instances, no material went 
into. the woods.’ ” (Tr. 558.) 
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of disposing of boulders resulted i in 


an irregular slope beyond. the em-. : 
bankment line (Tr. 262-264). The 
measurements which would deter-_ a 
mine whether the road is wider than 


the design width in the eastern ‘sec- 
tion are not in evidence. Mr. Bilder- 


back testified that there was a six. _ 


percent difference between ‘staked 
and final cross- -sections in the east- | 
ern portion and that since there was _ 


less: rock in the western. and. middle i 


portions of the road, he would | ex- 


pect the difference in those sections 
_to-be less than six x percent (Tr. Bal, _ 


596). | _ 4 
As we find in a the Gomi 


_ment’s position that the road was _ 
not. built beyond the design width to. 


any significant. degree is contrary _ 


to the position taken by Mr. Bilder- Se 


back while the road. was being con- | 


structed. Photos of the completed, ad 
- or nearly completed, ‘road show sub- 
of. material ee 
wasted into the trees at stations 52, 
73,84, 103, 149 and. 186, middle: sec- 
tion'and at stations 205:and 210.in 
the eastern section (pp. Ly, 28, 25,28, 
30- and 31, App’s Exh. 4). Other 
photos fan by. the Government _ 
prior to completion (Appeal. Exh. 6 


stantial quantities... 


of Exh. A): for the purpose. of 


demonstrating that: material was 
wasted clearly show extra width of. 
the roadway or embankment.-Mr. 
Bilderback acknowledged that the 


road was wider than the design — 


width between stations 160 and 216, _ 
east, because of material that. was 
wasted (Tr. 558). It was also neces- 

sary. for appellant to excavate fill — 


sections in order to dispose of large =. 


688 
| ee (Tr. 144; photos, p. 9, 
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. -App’s Exh. 4). We find that the 
~ road exceeded its design width to an 


- undetermined but significant degree 


and that the Government has not — 


| sustained - its contention. that “it | 
anticipated rock to the extent now | 


| : claimed. ae | 
In addition to the compaction fac: . 


tors as calculated. from the .plans, 


tion. as compared. to the contract 


_ price of $1.10 to support its. asser- 
tion that the Government, in fact, 
Me viewed this ‘project in much the 


same manner as PHL. Government 


witnesses insisted that the one dol- 
lar. estimate was reasonable Cin: 
«84, 495, 713). We conclude that this © 
a contention. has merit and is an ad-- 
ditional reason for finding that. the 
- Government did not. anticipate as 


much rock as it now. claims, 


DECISION - 


| a is now settled that in consider: | 
hs ing a category one “changed condi- 
- tion” claim express representations 
as to the conditions to be encoun-. 
tered are not necessary and that the 
issue is whether “* * * There were - 


‘such indications which induced rea- 
sonable reliance by the successful 


. bidder that subsurface. conditions — 
would. be more favorable than those. 
encountered.” *° PHI’s contention — 

that the contract. documents did con- ~ 
indications that conditions iy" 


_ tain 
8 Pacific Alaska. Coneraoteve: we 


a Aus Ct. cL. oot (1971). 


OF THE DEPARTMENT oF THE INTERIOR 


: “United . 
- -§tates, 1938 Ct. Cl. 850- 872 at 864 (1971). See 
also J. H. Robertson et al. v. cntted States,.. 


| “180 D. : 


ole be more » favorable than aS | 


encountered has been set forth above 


and will be repeated here only tothe — 


extent, necessary. to the decision. 


In James H. Clack ve United Pe 
iat, st and Pacific Alaska Con-— 
tractors, Ine. v. United States, note 
(50, supra, the Court. rejected conten- 
tions very similar to those here ad- 
- vanced by PHL. In Clack, the Court 
PHL relies upon the Government’s - 
estimate of one dollar. for excava- 


held. that. notes on the contract 


os plans, seemingly indistinguishable a 
in effect from the note on the plans 


herein. (note 49, supra), together : 


with the fact the project cross-sec- 


tions were not staked at the time. of — 


| bidding, also a fact: here, should 
have placed plaintiff on notice that 
there. would be some change in-ex- 


cavation and embankment. quanti- 
ties. The Court rejected plaintiff’s 


contention that each balance. area 

was to be considered separate from — 
as other balances and denied the claim 
: for a constructive change based 

upon the contention plaintiff had to 
excavate more material and haul 
Tt: greater, distances than contem- 
; plated. | 


In Pine isha Donieusior | 


Ine. , supra, the Court characterized — 


the intent of the Government agents 


that the project would bea balanced _ 
one as merely “hopes, expectations, 


guesses, or suggestions” and held 


that plaintiff was not warranted in 
drawing: any conclusions from the | 


rough estimates on the plans as to. 


the balanced nature of the job and 3 i 
_ the underlying physical conditions. 


The Court emphasized the dts 7 


Bt 184 Ct. ch 40 (4968). 


: cer) 


a side that sarmnnted quantities | 


were to be viewed. with great cau- 


tion and said that the contract docu- 
ments. were substantially silent. in 


. this respect, which fact should. have 
vi been recognized by the plaintiff. 


The rationale of the above dct ~ 
: sions would, at first blush, seem to be: 
dispositive. of the instant claim. | 
in’ Morrison-Knudsen 
Company, Inc. v. United States, 
the Court held, inter alia, that. Oe 7. 
tract drawings showing for. various 
segments of the roadway “(1) ex- 
; ‘cavation i in cubic yards; (2). borrow 
in. cubic yards; (8) embankment in- 
cubic yards; (4) overhaul in station | 


However, 


yards; 
cubic-yard miles; 


(By ‘borrow overhaul in 


to the preparation and submission 


- of a bid. The evidence showed that 
«65. percent of the designated borrow 
pits failed to. produce suitable ma- 
terial as compared to a ten percent 
- failure rate which might normally. : 
- be expected. The. Court. held that — 

; plaintiff was justified i in relying on 


E the relative accuracy. of the borrow 


ou pit locations and other data shown 


on the drawings, re} jected a conten- 


- tion that a contract provision to the. 
effect that the Government assumed 


Be 2184 Ct. Cl. 661 (1968). 
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(6) the specific | 
borrow pit locations, * * * and (4) 

the quantities of unsuitable excava- 
tion material that were to be — 
wasted” “was information essential 


“nating: eb ‘bortow" | sources ne 

and ordering plaintiff to. perform. 7 
borrow. excavation and overhaul far: 
in excess of quantities : shown on the ee 

contract drawings constituted com- 


pensable changes,. overturning | ade- 
cision of this Board * to the effect 


- that. compensation in excess of con-— 
tract prices was precluded. unless. | 

_ the overrun was in excess of 25 ee re 7 
cent. - - 


Me orrison- K Gila: SUprdy, “was ss 


decided. subsequent. to: Clack. (note on 
51, supra), but. Clack was ‘not re- 
; ferred to. therein. Tn Pacifio Alaska — 
Contractors, Inc. (note 50, supra) , . 
Me orrison-K nudsen ‘ 
guished ‘Upon — the ‘ground ~ that 
Cok there were very material dif- 
ferences. in the usefulness. of. the 7 
_ borrow pits as compared tothe indi- — 
cations in the. contract documents — ee 
* * #27193 Ct. Cl. at 864. We con- 
- clude, however, that the Court’s 
broad statements. negating the « con- 
- tractor’s. right to rely on: the accu- 
racy. of bid information ‘must be - 
viewed. with caution and that the — 
controlling finding in Clack was 


was. 


that the construction balance points. ‘ 


did not differ to any great extent oie 
from the plan’ balarices. Similarly, 7 


In Pavific Alaska Contractors, Teg >: 


the controlling finding was that the ot 
differences with. respect to borrow 


pits: between ‘the contract: indica- ce 
no responsibility for the quantity of — 
- acceptable : material at. designated] lo- ter ed y were not substantial ¢ or r signifi- a 
cations placed the entire risk of the ee : 

4s suitability of the borrow sources 
on. the contractor. and ruled that — 


- : actions of the Government : in desig: # 


tions and actual conditions encoun- 


| cant. 


: The: record pla “this case , reflects 


+ BB. Morrisdh Kawase Company,” Ine, IBCA 

36 and IBCA 50, 64 LD. 185 (1957), 57-1 BCA eae 

2: » Dar. 1264, affirmed on. reconsideration, 66. LD. 
eee 3! uteoe) 59-1 Bee pate 2110... : 


distin- 


DE CISIONS. OF THE 


7 ‘that. the. ‘contractor ould: have 


| been § able to rely upon the fact that 
the; excavation and embankment. 
_ quantities: shown within the pal- 


ance points « on the plans would be a 
— rough approximation of the quanti- 


| ties encountered in actual construc- 


tion and that. the. differences be- 


| tween these ‘quantities, called “ com- : 
| paction. factors,” . were based | “on. 
~ ee materials —— to be encoun- 


tered. Indeed, as in Morrison- 


. Knudsen; supra, we do not. believe 


an intelligent bid could have been 
| submitted on this solicitation with- 


out balance point information. i. 
| question. is | 
: whether conditions actually encoun- 


“The 


remaining» 


tered differed materially and sub- 


bi “stantially - from those indicated. We 
have found that there were signifi- : 
cant and substantial variations be- 


| tween. the design and actual balance : 
| placed ¢ on the bottom of the fills and 


area, quantities and that the road ex- 


-_ ceeded. its design width to a sub-— 
| stantial. but undetermined . degree 

- becaiise of rock. We, therefore, find - 

that the wianticipated rock encoun- 
tered by appellant. and the lack of 


| borrow. or suitable materials j in.situ 


constituted a changed condition. : . - 


| Grading C hanges : | 


| This claim j is based upon. the nee : 

- of suitable finishing materials j in the 
_ middle and. eastern: section of the 
_ job..and. upon the changes in the — 


: contractor’ S: method of operation 


- made necessary by the Govern- 
--ment’s refusal:to designate borrow 
sources when this condition. was 
— called.to its attention. ane oe 
The contract, as we > have seen, re- a 


DEPARTMENT oF THE INTERIOR 


(80. LD. 


Peet that: the top four inches of 7 


roadway be. completed with mate-- 


rial which would. pass athree inch 
 Sereen. ‘While. the size of material » ~ 


permitted immediately. below the 


top four inches i is not clear, we note 


that. the top 12 inches of. subgrade i 


were required to be. rolled. Tt also © . 
provided | that coarse rock and 7 
boulders’ were to be used in the for- 
mation of embankments | and that | 
where feasible such material was to 
be placed i in lower sections thereby 


conserving | the more ‘suitable mate- 


rial for the top portions of the sub- 3 
grade. The contractor clearly had 
an. obligation to conserve material 


deemed suitable by the engineer for 
finishing or placing i in the roadbed. 
~The record indicates. that PHL 


; representatives were told by the oe 


project inspector. on. several occa- 
sions that. “finishing « dirt” was being 


was not being saved, (Project. Diary . 
of July 12, 15 and. 18, 1968). On one 
such occasion, the project. inspector 


was: informed that PHL personnel 


were saving ‘fitishing material but 


they had. been. stopped by. Mr. Ly- 7 


shaug.™ 54 ‘There i 1s. no > evidence of. the | 


_ these ae 


Mr. -Propes inquired. of Mr. Bil- 


: derback. where. they were going. to — 
; obtain 3,500 yards of material neces- 


sary to finish the: fill. from 261+00 


Bt 4 Project. “Diary of ‘July ‘18, 1968. “Mir. 


_ Lyshang testified that he did so: because they ae 

“Were -removing a shallow layer | of basically 
organic material from uneven rock and that = 

- operating under such conditions tore the. -equip- 


ment apart (Tr. 257, 258). He: asserted | ‘that | . 
organic material we ls not ‘Suitable for : 
finishing. . . 


in 267 413 (Project Diary of “Aug: 


| ust: 20, 1968). He was told that his 


~ fill -was four to eight feet, too. wide 
and that his cut slopes were too full. 


~~ ‘He was asked to “cut-hig slopes and 
| pull his ditches” and that if he still — 
needed more material, he would. 

have to drag it up off of the fill or. 

~ borrow at. his own expense. He was 
_ further told that he could use ma- 


| ‘terial from the next. balance but that 


~ shor 
have to. pay : for borrow. Bes 


PHIL hauled an estimated. 3 000 
yards of material across the. bal- 
ance point from the cut at OAT +50. 
to 249+ 92 to the eile at, 264+ 00 to 
967+00.. (Project. Diary” of. Aus * 
gust 21, and 22, 1968). ‘This, of. 
course, was beyond the free haul 


distance: 56 and would appear. to in- 


| volve more than finishing. material. 7 


"86 5 Neverttieless, when Mr. Lgstiae anauited. 
whether any. allowance for: borrow for: finish- | 


_ ing had been made in the monthly estimate; he 


: was told no ‘because the Bureau wouldn't: pay 
for borrow. where: material was ‘wasted’ (Proj-- 


eet Diary. of September. 7, 1968)... When Mr. 
Lyshaug ‘denied wasting. material. suitable for 


_ finishing Mr. Bilderback responded that PHL 
had. filled in a hole one-and-a-half to two feet . 


py 200° to- 300 feet with material conserved for 
finishing.. Accepting: the larger of these figures 


and. two feet for the missing. dimension,. the. 
‘maximum amount of. material involved would 
. be less than 45 cubie yards. This assumes-the - 


material was suitable. for finishing | which: has 
by no. means, been established. ashe 

66 The. Project. Diary of August. 99° 1968, 
states. that Propes and ‘Lyshaug., agreed that 
450. yard- miles involved was about equal. mone- 
tarily. to. the 150 or 200 yards ,of material 
beyond , the , roadway prism . in. the. fill, at 
266-400 to 267100. ‘The, record. is’ not clear 


whether PHL. was subsequently paid overhaul - 


3 on this material. 
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‘The project or S view. we that’ atu 


PHL was wasting material suitable a 
_ for finishing is based upon. PHL’s 
failure to complete’ rough | grading — 
“operations — to. 


Mr. 


| (note 38, ae one. » looks § in. vain | 
“for any recognition of this. fact in- 
his. interpretation and. application : 


of contract requirements during the 


| contract period. 


The project. ippeioes was s critical | 


“Ot. PHL’s s operations. for not. being 
: closer’ +o planned grade, for not hay- 
ing more grade. checkers. and. for 
| conducting a “hop, skip: and jump” 
operation. The record indicates that 
PHL’s rough grading operations re-- 
‘sulted in a grade from one to two 
: feet below the planned. elevations 
in some areas, as much as three feet 
too. low. in at, least one. cut, and. as 
‘tTmuch as a foot and- a-half too high | 
in some other areas.®” Since houlders . 
of from twoto eight feet in diameter 
were excavated. and. placed. in the» 
fills,** and | since e there. was. a short- : 


“BT See’ Project ‘Diaries: of July. 25; perees 5 
and 7, September 2. and 5, 1968,. and July:.16, 9 


28 and 31, August 1,.4, 6,.12 and 25, 1969. 


Most. ‘of ‘the low. areas ‘are. ‘stated to be. due- Ex 
to “undercutting. 7 One. of the high areas (All 


at station 134) was. attributed © to placing. ~ 


boulders six to eight feet in diameter which . 
had to be repositioned), ‘while another of the © 


high areas. (stations 15s. to 162). was attrib-. | 


utable ‘to placing of. boulders and to. ‘the fact 


the area was not ‘staked because, it was’ ‘under. 
three feet of. water, (Project Diaries of July 16 
and 28,1969). © a 
58 Pr. 126, 136, 292; project Diaries ‘of ‘Sep- 
tember 16, 1968, and July 16, 1969. 


Bilderback’s | 
satisfaction, the ‘undercutting. of the es 
cuts and. ie overbuilding | of the oa 
fills. Although, Mr. Bilderback | ex- 
cused the variation. between the: es- 
timated - and actual | | 
| quantities upon t the ground, that this a 
‘no overhaul would be paid -for it. ‘i 
_ However, the Project Diary. of Aug- . 
ust 22, 1968, states that after mater- 
ial. allegedly improperly. placed was 
salvaged, the balance. was “way 
- and that the Bureau would 


excavation = 


a 692. ae: CISIONS (OF THE 


Ph age of finer materials, it 1S Siavaly : 
- surprising that such | variations 
could. occur in the course of the 
work, Mr. Propes testified that un- | 
der such conditions he did not know. 
any way of coming out on grade 
without select material (Ie. 845). 
There is evidence that some of these — 
variations are due to staking errors. 
(Tr. 264, 265, 274, 275; Project — 
Diary of September uiBy 1968). In 
this. connection, it is not clear. what 
| criteria. the. project inspector ap-- 
_ plied in determining that the grade _ 
was’ “close enough” so as to warrant. 
the application of. material con- 
served for finishing or borrow. Mr. 
_~ Lyshaug testified that “* * * you 
- like to bring: them [fills] up to with- | 


‘int 6 inches more or less of final grade 


80 you can havea continuity (sic) 


. "through the job.” (Tr. 228.) 
 The~ alleged 
| theblears and the “hop, skip and 


jump” operation : are closely related. 
_ ‘Mr. Lyshaug insisted that PHL did 
_ have grade checkers, but -asserted 
- that since they were forced to spread. 
out all over the area, they could not 
havea grade checker for each piece 
of equipment (Tr. 988, 290, 291). 


Part of the reason for being spread 


out was” as we have seen, the en-. 


countering of unanticipated rock. 
The other reason. was the. refusal of 


60 Testifying with. reference to ‘the area ‘be- - 
_tween stations 160. and’ 200, Mr. ‘Bilderback ve 
a all of the finishing ma- 


complained : 
terial, all of the’ dirt that was on top of the 


cut section was not. conserved. * + * niles of 


imaterial that was. [sie] ‘conserved for finish- 


ing were. hauled and placed in undercut areas 
dn cuts and. fills so that the material. in this . 


area that could have been available for finish- 


ing was used up in a Tough grading process,’ a 
(Tr, 562.) ° ee ee 2 


DEPARTME NT: 


lack of | grade- 


OF THE INTERIOR : oe | 


ce project inspector. to permit a 
balance. area to be finished until lis” Oe 
determined how the next balance 
area would come out (Project. Diary 
of August 9 and 12, 1968). Mr. Bil- 
derback . admitted directing PHL, ‘ 
2 particularly. during the 1968 season, - 


not to waste material i in one balance 


section | until it: was - determined 
‘whether it could be used in the next 


balance (Tr. 589, , 664). We note that 


under Article 102-1.2 of FP-61 no 
material from borrow pits was to be 


placed in the embankment in any 


balance section until it has been de- _ 
termined that all of the ‘material : 
within the balance section could be 7 
utilized” 
planned. Mr. Lyshaug characterized — 
this as a “wait and see” operation a 


in the embankment. as 


and indicated that it was one of the - 
reasons preventing PHL from com: — 


pleting the work in sequence . (Tr. ae 
998, 231, 240, 259). We find thatthis — 


practice was contrary: to the con+ 
tract. 60 a” sae . 
In blasting operations it is nor- 


‘mal to drill and shoot below grade i in 
order to avoid rock knobs in the. 
grade: (Moving the Earth by H. L. 
a Nichols, “App’s Exh. 14). Mr. Bil- | 
-derback: readily admitted that this 
was so (Tr. 663). Mr. Lyshaug ad- 


mitted to- overdrilling » approxi- 


mately two. feet (Tr. 292). Mr. 
_Propes testified that it. was neces- 
sary to aril. two feet below + diteh 


60 The proieek drapestar Serene ‘consis . 
ered his actions to be justified by — Article 


105-1. 1 of the Special Provisions which. pro- 
vides ‘that the ‘contractor may ‘be. required to 
haul outside of: the designed palance section. — 
. ‘However, this’ was limited to the utilization 
of “suitable material’ and, of course, the haul 
was not to exceed 1, 000 feet. : : 
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October 28, I 973 


line grade i in, oe to finish, ‘He as- 
serted. that under such circum- 


stances “* * * * yous are bound to boot- : 
Jeg under your cut.” ile 350.) The 
| contract. (Article 109-4. 1 of FP-61) | 


7 appears to recognize this by. provid- 
ing for: payment for “unavoidable 
| overbreakage due to. blasting of: ma- 
terial. which’. awould - classify 
rock, eee : . 
| “The contract, ‘required. that sur- 


| plus. material . ‘be. disposed. of by a 

‘ widening the. embankment or flat- : 
a tening. the. slopes or as directed by 
the engineer. (Articles 102-3. 2 and 


106-3.3. of. FP-61. ). The record re- 
flects that it, was meessary: ‘to dispose 
of: large quantities. of boulders and 


surplus rocks by. widening the em-_ 
bankment . (Tr. 929-931, 262-264, 
342-345). Boulders and. large i 
were required to be. oe * Car efully : 
jnterstices . 
filled. with. finer. material to form a 


distributed — with . ‘the 


dense and compact: mass.’ ue . (Article 


106-84. of FP-61.) Mr, Lyshaug 


testified that j in placing rock fills it 
was. necessary. to have a certain 


amount. of finish material. in. order 
to. have a traveling surface (Tr. 


; 958). Although no rolling was re- 
| quired up to.12 inches below finished 
subgrade elevation, 


~ each layer placed. os 


sl Article 106-3. %. of the Special ap rovision®: 


The. project. inspector appears. to. have agreed- 
at least mentally: with. PHL?’s: contention that © 
Ht. was necessary to use dirt and. smaller rocks. 


‘in order to fill holes. and voids in and between 


- the. larger. rocks. and poulders, (Project. Diary . 


‘of. ‘September: 10, 1968). However, there is no 
me evidence that this agreement was communi- 
. ated to: PHL or that he. administered | the 
contract with this necessity in mind. 


(525-599-734 


hauling and - 
‘spreading equipment were required. 7 
to be operated over the, full width of 


We éonelude that’ he project i in- ee re 
speetor’ S criticism of PHL’s opera- : 
tion for widening the fills and un-— 


dereutting the cuts ignores. the type ; 
of material encountered and has not. 
been shown to be justified. ee 


Notwithstanding - the ‘apparent : " 


: sietpproval of his, position by. his 

supervisor. . (note 62, supra), the 
2m project inspector persisted in his. ; 

view that PHL wasted usable ma- 


terial and should. not. be paid for: 
borrow (Project Diary of Septem- 


ber 16, 1968). In a conversation on 
September 26, 1968,, the project, in- 
: spector 1 told Mr. Adams that i in most. 
cases. they just had to re- arrange 
what; was there and that he (Bilder- 


back) would supply borrow ‘ “where 
needed.” (Project. Diary.) Some 


areas off to the side of the: roadway 
. from station 204 to 283 in the east- 
ern section, which. the. project n- 
: spector Cone: ed. suitable, | were 
subsequently designated as borrow 
sources. (Project Diaries of Septem- 
_ber 27 and 28, 1968). With respect: 
_ to.these areas, } Mr. Propes testified 
that 
: enough material between boulders 
and stumps for finishing 
“material was. duff and loam with 
rock underneath and that it. was an 
impractical. and | costly: Operation ~~ 
* (Tr. 836, 337). Even though the — 
‘project: Inspector refused: to desig : 
nate an are tee borrow source >and | 


‘it was difficult. to borrow | 


, and the 7 


98 This was S copneatiy! the view ‘of. Mr. “5 : 
Remo ‘Minato,-  _ 


Bilderback’s supervisor, Mr. 
since “when ‘Mr. Bilderback | complained. ‘that 


PHL had wasted material and was borrowing: 
without authorization, he was ‘told by _ Mr... a 


Minato “eo ahead and pay for this. borrow. tee 
(Project Diary of pentemiier 11, 1968. oa 


604 | 


DE CISIONS OF THE 


even éhoueh he: admitted to desig- 
es nating some of these . areas as pos- 
sible borrow sources, the findings 
state that this expensive borrow was 

j accomplished by the contractor on. 


his own without authorization.** | 


- One of these sources, the area be- - 


tween 27 1 +-00 and. 273 + 50, was de- 


scribed thusly : “This j is the same silt 
material that we have all over ‘but | 
the moisture content was just per-. 


fect.” (Project. Diary of Septem- 


; project, inspector ignored their pro- 


-_ testations that the ‘material was un- 

_ suitable. Mr. Adams confirmed Mr. 

: Lyshang’ S testimony that t the mate- 

- vial over the rock was unsuitable 

ex when subject to moisture and stated — 
| 3 = at didn’t have any compac- : 


_ 6s Findings, par. 129, “An illustration of the | 


project inspector’ S attitude in this. regard is 


that ‘when Mr. ‘Propes inquired’ where’ large © 


boulders. in the. 125-00 to 150-+00 area could 


| be ‘placed as the fills were ‘insufficient, he was 
told there was unsuitable material in the area . 
at station 120 which could be removed and — 


the surplus rocks | deposited there. (Project 
| Diary of: ‘September 16, 51968). Yet two. days 


later the project inspector was refusing. to. 
pay' for 250° yards of ‘material moved in-order | 
_to. dispose -of..rocks: upon, the ground it. was 
dna enoree (Project ae pt September * | 


1968). 


a Tp, 233, Photos eurportedly: jiemioustratine ; 


the adequacy of finishing materials .on the 
eastern section of the project appear, in Appeal 


Exhibits Ke &8 (Gov’ t’s Exh, A). We conclude | 
that the photos. support Mr. _Lyshaug’s testi- 
niony that the material was unsuitable when ~ 


subjected to moisture. 
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| tion’ factor. wiataoeven? (Tr. 138. yea 
; We accept this unrebutted testi- | 
| mony as accurate. | 


The project inspector was m ‘tha 7 


View: that. no borrow was necessary | 


in the area, ‘from 160 +00 to 200 +00 


and directed PHL to finish by‘ ‘cut: 
ting: high © spots and filling low 
spots” (Project, Diary of Septem- 


ber 29 and 30; 1968). PHL’ at- 


tempted todo. so but was apparently 
unsuccessful. Despite this and de-. 
ber 28, 1968.) This is apparently the — 
a type. of material referred to by. Mr. OF September 16, 1968,8° the’ project 
_ Lyshaug when he testified: “* * * 
It was basically an organic ‘inate- | 
Tal, When it was subjected to rain 
_ or. moisture to any” extent it. just: 

Se went to pieces. ‘Tt didu’t have any— 
it doesn’t” have: any ‘road. bearing | 
- qualities. 0 ee ‘He. asserted, that the 


spite his awareness of PHL’s letter 


inspector told. Mr. ‘Adams that he _ 
| did: not. want to borrow’ anymore and 


to “Scarify” high spots in this. area 


| (Project. Diary: of October 1, 1968). - : 
‘Thereafter scarifying and grading : 


operations | were conducted in this _ 
area, (Daily Logs . of October: 1-8, 
1968). While. scarifying 


Al ‘a, 


tract, it ¢an in no sense be deeme 


substitute for. the’ Bureau’s obliga | 


tion to provide borrow. 
“We have. previously alluded: to the f° 


7 ibatienony of PHL’s witnesses estab-— 


lishing a ‘Jack of finishing materials : 
in i968. (note 23, supra). The need | 


for borrow in areas from station 17 4 
to the east end of the’ project: was: 
ultimately recognized by the i issu- 
ance of Change Order No. 1 on 
— June 80, 1969 (Exh, 8). The Justifi- 
: cation ‘for’ “Change | Order No. 2 


& Hxhibit | 9, “The lekker sileyed that: eden: 


was a ‘lack - ‘of material suitable for ° ‘finishing 


from’ ‘station’ ‘180° in, the middie. -gection to 


7 station | 284. It requested the ‘designation of. 


an ‘adequate ‘borrow ‘source, thé establishment 
of an overhaul. price, payment. for all’ borrow ‘ 


furnished’ to ‘date and that PHL be ‘compen- a 


sated for all expénses incurred in attempting 


to obtain suitable material, 


Sea Ie eee os 


- (80.D. : 


“ahioh : 3 


spots” is not contrary ‘to the con- 


“ 7 oy ay APPEAL. OF 


| yards of: borrow ' were necessary to 


. complete the project: of which 6,000 
= yards" were beyond t the free haul dis : 


tance. The mass. diagram. (App’s 


' Eexh," 2) < indicates. that. approxi- - 
mately 16. 000 cubic: yards of borrow: . 
were ‘utilized 3 in: the area: from: ‘stax | 

tion-160 in the middle section east-— 


ward to ‘the end of the: project. As 


 Roted previously, it does not:appear. 
how much of ‘this was beyond the - 
free haul distance: This figure would — 
- undoubtedly have been substantially — 
higher except for the ‘intrarisigence: 

| oft the project inspector. ** and! eradé ms 


. changes. 67 While the findings’ (par. 


and: ‘so-'the- 
would not have te pay J for additional 


borrow (Tr: 2563 Project Diary. Se 


fr 19, 19695 “App’s Exh. 13). 


The ‘record. 18% clear: that . PHL : 


6 ‘Notwithstanding his recognition ‘that: some 
: borrow. “would be, necessary from. ‘station’ 244: 
eastward, the project. inspector refused to. buy | 
© ferrow until the Tock ‘piles were. placed, ditehes. 
>. and slopes: avere, “palled? *, and all cuts were 
- .. finished ‘(Project : Diaries of July 25,:-and 30; 
1969). While this may have been-a reasonable. — 
| position under Section ‘107! “Hinishing—Road-. 
bed’y-it cannot ‘be. justified: under. Section*102., 
) awhen ‘sufficient quantities of suitable inaterials. Me 
ere not available. - ree ae eat age eet, 
-&t-Tt- appears that the grade’ changes in. thie. 
area: from stations.158 to’ 162 in ‘the: jiddle. 
section and from- approximately’ ‘stations. 230. 
to 247. in. ‘the. eastern ‘section were’ substantial 
' (a foot’ or. more) -while: ‘the: changes. in’ the: 
- remainder - of the: area” between stations 160. 
and’ 274-"varied: from. ‘two’: tenths: ‘to. three... 
: ‘tenths of ‘@ foot. (Project Diaries of Septem-- 
and ae 28;: 1969; 2 





ber di, 12°>and ‘20; 41968; 
App’ 3 Exh: 18). 


88. For . exmiijjle, “Mr. ‘Venauw testified Gat 


ie grade change. across: the. pond in. the 160 


a area Was a Fee to aes out tof ae water: Nae nes, = 


PHL CON TRACTORS - 
_ October 23, ‘1978. 


oe stiites' that a an n estimated: 8, 000 cubic. . 


: made. ‘considerable efforts, to edt 
serve finishing material (Tr. 125, 
-140;. 203; “photos, pp. 8, 9, Appia’ 
Exh, 4). “We find that. these: efforts — 


were. reasonable ee the cireum- 


‘stances. 


- Messrs... | rece es cand 


7 Propes denied that there was excess _ 
-waste on the project ot that mate- — 
rial suitable for building fills or 
finishing was wasted. Mr. Bilder- | 
back acknowledged that he contem-. . 


plated- saving: the™ overburden: for'- 


‘finishing (Tr. 649, 650). We. have. 
accepted: a8 Recuate. the testimony, Ze 
to the effect that this. material was 
. a largely: unsuitable. : | 
ary 133) assert: that these changes. WEEG 6 pag sy 
~~ for the benefit.of PHL, we find: that Se | - 
the real reason for the grade changes: . 
—. cwas.:to- adjust the design to actual 
-- conditions °: 


F - 

Sars Po tre p08 yt 

i SF ay ia 
1 dese a 


DEGI Sic ON 





The Gaverdinignt Was aleaily obli- - | 


Bureat. | gated. to’ designate ‘borrow sources _ 
~ 7? sufficient: ‘quantities of suitable 
materials ‘were hot available from 
roadway: excavation as planned. 
| That:sufficient quantities of suitable 
material was not available-is estab-. 
lished by the-record, and. was: wtiv’ 2 
mately. recognized by the issuance of 
Change. Order No. 2. and i in the jus- 
: tification. therefor, ‘The claim i 18 for : 


_the additional expenses incurred in 


attempting to obtain finishing. ma- | 


Eee prior ‘to. the i issuance of the i 


“The ee ‘defends “thie . 


7 claim upon three grounds: (4). PHL | 


made an inadequate site investiga- _ 


2 tion; (2). PHL did not complete suf- 


| oT, “440, 261, 352, “wel! agree ‘with: Me. oe. 
Adams’. 
Wasting is: inevitable (Tr. 140). 


testimony - to the effect: that. some 


10 PHL appears: to: chave been. paid: for: fall : | 


, measurable and agreed Poy excavation, : 


st he - 
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7 ficiently long setae of the oa. 


7 way in 1968 to make finishing feasi- 


ble; and. (3) PHL wasted finishing 


material in: rough, grading opera: 


tions and: in the bottom. of fills. 


(Posthearing Brief, pp. 20-22. ) 
Only the latter of these reasons war- 


rants. more than 2. brief: discussion: 
“The relationship. between PHL’s 


| Piet g edly. inadequate. site investiiga- 
tion and the’ shortage: of: suitable 


material ‘for. finishing is not clear. 


- Presumably, ata 
_ realized that this was a “scratch job” - 


extensive | ‘drilling: and 


requiring 
- it- would: have ‘substan- 


blasting, 


tially need its pid price to. cover 
the costs of obtaining finishing ma-* 
terials reg ardless of the methods re- 


quired. n obtaining. such materials 
or would have taken extraordinary 


efforts to: conserve, finishing: mate-_ 

rials. Be that as it may, we have pre-— 
viously rejected the contention that 
 PHL’s site investigation was inade- 
- quate and our reasons for doing 80 


will not be repeated here. 5 
We find no merit inthe conten: 


tion that sufficiently long sections of 
the roadway were not completed. i in. 
1968 to make finishing feasible. In — 
the first place, we think the argu- 
ment misconstrues the contract. AL 
- though the Government’s obligation 
to designate suitable borrow sources 


under Article 107-8.1 might be said 
to: arise only after the roadway has 


DECISIONS oF ‘THE ‘DUPARTMENT, OF THE INTERIOR 


‘appellant “had 


“£80 LD. | 


waly: excavation. 2S: solatied TL 1 Ob: | 
viously terms such as “substantially 


completed”, and. “sufficient quanti; — 
ties; of suitable. materials”. are not. _ 
precise, but are thatters of judgment oe 
which are to-be tested by the stand- 
ard of. reasonableness.”? As we have. 
already: noted,the Government ulti-- 


mately. .recognized:. that, ‘sufficient 
quantities of suitable materials were - 


not. available. by. the issuance: ‘of — i 
| Charige: Order. No? 
| fidation. therefor. 


andi in: ithe a 


‘Secondly, the Goa pres- . 


ent ‘position: that finishing was not — 

~ féasibld in 1968: is clearly. an after: 
- thought:since the project, inspector io 
did not’give this as a-reason fore: 
fusing to designate borrow sources 
Saha: PHL repeatedly. requested =. 


that suitable borrow be provided in 


7 August. and September of 1968As 
we have.seen, the project inspector's : 

reasons’ for refusing to provide bor- 3 
row in 1968 were that PHI had 


wasted usable: material or that the 


~~ roadway could and should ‘be: on 
a ished. Awith : available material. 73: 


OW @ tum to the Government’s Beak : 


and Tnost, serious ‘ euntention;, a a 





1 The: record: is’ clear. tha it was not prac- Big 
ticable : to obtain additional roadway excava- 


tien by ‘widening. cuts or flattening cut: slopes, 

an‘option permitted under Article 102-1.2 in. 
- Heu of borrow. It is of interest.that Mr.. Bilder- : 
pack, cited. this. provision in an effort to refute | 


PHL's assertion that no- provision for borrow 


Was contained in the contract, (Tr, 555,556.) 


- 2 “Ft has been stated—and we think rightly 


_ So—that ‘the reach of general. Janguage: in .a. 
-. Government specification must be determined | 


been § ‘substantially completed,’ the . perforce. by. resort to the test of what is 


obligation under Article 102-1.9-is_ 

‘not so limited, but arises‘at any: time : 
. “sufficient quantities of suitable ma- 
a terials are not available from road: 


~ reasonable.” (Footnate omitted.). Compec (A 
- Joint Venture); IBCA-573~6-66, 75. 1.D. 1-28 


at ¢ (1968); 68-1 BCA. par. 6776. at 81,336. 


. 7% We note: that ‘the project inspector was ee 


urging Mr.Adams to get some finishing work 


accomplished as early as July 16, 1969 (Project. : | 
Diary of even eee Since substantial work on eae 


a casions — 


© OTF 


, that PHL wasted Batenne imaterial | 
in ‘rough g grading operations. and in- 
‘the bottom of fills. ‘Article 102-3. 2 
~ of FP-61 as modified by the Special - 
Provisions: ‘provides. In: effect that 
where feasible large pieces of coarse — 
rock and boulders shall be: placed i in 
_ lower. sections of the. embankment - 
_ thereby. conserving the; more suit-— 
able excavation material for the top. 


portion of the subgrade. This: Arti- 
cle also provides “ aa 


gineer. 


; oe approval by the engineer.” 


establishes. that. PHL -representa- 


| tives were requested. on: several .oc-— 
| “finishing . dirt.” 
This, of ‘course, may afford a basis 


to: Save: 


tor distinguishing M orrison-K nud- 


sen from the. instant case. ‘However, | 


it does not’ end the 3 inquiry since we 


ae conclude that the obligation to con- 
. serve finishing material-is not. ab-- 
“solute but must be measured by. what ~ 


eo  @ .f oe 3 


‘ is’ "reasonable. under the: 


are tobe: placed j In lower sections of 
the: embankment “where feasible” 





| the project daring: ‘the 1960, ‘season aia aot ae 
‘is unlikely. that . 


underway. ‘until ‘July. 9; 
there had been, B. sufficient eee in the status 


“of the ‘project so as to suddenly” make. feasible 


that. vee was premouny: not feasible. 


_ RUTH Ey. “HAN: 
October 91; 1973 


* material eh- 
countered in cuts and deemed suit-. | 
able for placing. in the roadbed or. 

for topping or for road finishing | 
shall be saved and utilized for those. 
purposes as directed by the en- 
| es The contractor. shall 
not. borrow; nor waste material. with- 


i circum-_— 
stances” (note 7, supra). We note 
- that, large boulders and: coarse. rock 
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a GSS ry roy ty , we ee ta eee, eee 
Aerg ' - eae ee ee Pee 
woe ee 


7 finishing salt = er and utilized. 


for such purposes as directed by the 


engineer, Although the engineer ob- 
viously has.a wide discretion in such. — 
‘matters, we think it equally obvious » 


that such discretion is not unlimited 


but is subject. to the bounds of rea- 
sonableness. By the same token, the — 
-engineer’s approval to waste or bor- - 


row may not. unreasonsbly be with- 7 


: held. 


We have found that he. proje ject 

inspector’ s criticism of PHL’s op- 
eration for not being closer to grade, 
for. “undercutting” and overbuild- - 
ing the fills ignores the amount of 


rock aicoumiersd and the size of the — 
boulders which had. to be placed m — 
> the embankment, disregards normal 
and usual practice in drilling and 
~ Unhke If orrison-Knudsen (aote 
52, supra), the record” in ‘this | case ‘ 


blasting and overlooks certain of — 
the project inspector’s own direc- 


tives which had the effect of pre- — | 


venting the roadway from being _ 


: completed in. sequence. We have, 
also, found that substantial quan-— 


tities of: the “overburden” on rock 


which the project: inspector wanted — 
saved. for 
able for such purpose and that PHIL : 
mace. efforts, reasonable under the 


finishing. were. not suit- | 


circumstances, to conserve material — 


for. finishing. In-addition, the pro- 


ject inspector failed to. siifficiently e 


recognize the contract requirement. 
| that. finer. materials be utilized in 


: | incorporating’ the rocks. and bould: | 
~ and that material “deemed suitable” > 
| for Plaemg in the roadbed. or for 


ers Into the’ embankment to form: a 7 


dense and compact. mass. 


-In-view. of the foregoing findings, | 


. we. have rio hesitation in eonclud- 
sing. that. what. was: designed. ASB. 


“sorateh job” was s made. even. more 
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$0. by the Govier eaminere 


- tion of the ees and thatthe di- 
“rearrange -what.-was — 


-rectives to. 
there” and in effect requiring PHL 


to “serounge around” for finishing | 
| material. -affected:. he constructive 
change. to. the contract entitling 
PHL to an- — eAneenent i 


Conclusi ons: 


‘The appeal is ‘sustained ind. ihe 


matter is remanded to the contract-— 
Ing: officer for. negotiation. of: the - 


amount due i in accordance with this 7 
‘Grazing: Leases: Applications “tira 


ing’ Leases: Preference dal ap cae 
~ cants. © . - 


aa opinion. 


We ¢ Concur: | | 
Russert, C. Lywou, uM ember. 


. Wuiras EF. MoGnaw, Ce harman, 


| RUE E ‘HAN 
1 13 TBLA 296 


“Decided October 8d, 1998 


- Appeal frozit Jetision by District Man- a 


ager, Bureau of Land ‘Management, 
Malta, Montana, rejecting a. grazing 
| lease apphce on: a. 


Affirmed. 


“Grazing Leases: Generally—Grazing : 


. An owner of lands contiguous to. federal | 
lands is not a qualified applicant for the | 


purposes ..of | a section 15. grazing » ‘lease 


preference apeneation ' when the nonfed- a 


is It is, of course, well settled ik erroneous 


or unreasonable. interpretations of contract: Te- 


quirements. which cause a change in. the -con- | 
tractor’s method of performance and increase * 


its: costs. constitute constructive changes. .Lin- 


- coln Construction Company, IBCA~438-5-64, - 


72 LD. 492 (1965), 65-2 BCA \ par. 5234. 


DECISIONS: oF THE ‘DEPARTMENT OF THE INTERIOR, a 


: Adminisantive 


‘Spencer Nissen, Mu ember. : 


Practice: 
of Practice: Hearings E 


Wes 


’ ease? 


_eral lands, whieh’ are e the basis of the pref- 
erence, 
: party who has complete control over. the . 
‘ livestock Operon conducted thereon. _ 


vhave been leased to. another 


‘Braptios—Contracts: 
Generally —Cunrfa Grazing: ‘Leases: -_ 


Applications 


Remedies’ for alleged: err OF a private 


agreement between. parties who. have con- 


flicting grazing lease applications must be 
7 sought: in. the. courts, not. in the “Depart- 
ment. of the ‘Interior, 


which . has no 
Jurisdiction oyer such matters. 


As the reguiations ‘pertainiiig. to section 


15 ‘grazing: ‘leases ‘Row ‘provide ‘that’ a 


qualified’ applicant is one who is in the 


livestock business and has.a need for the — 
grazing use of the: federal land, an ap- eet 
plicant’ who owns. lands. contiguous to 
federal land but fails toshow sheisinthe _ 
livestock business and needs the federal, 
land for grazing purposes is not qualified, 


and her application is. ‘properly, eet : 


ae) that reason. 


Grazing 1 Leases: ‘Generally—Rules. of | . ; 
‘Hearings—Rules oe 


Appeals: 


es 7c applicant for a section 15 grazing Tease 
>. has no statutory or regulatory right’ to 
a full. evidentiary. hearing before an ad- 
ae ministrative law judges; a hearing on is- 


Leases: ‘Preference: Right ‘Applicants | 


sues of fact may be ordered by this Board 
in its. discretion, but a hearing. will not. 
be ordered where the applicant. does not. 


allege the existence of. facts. which, if 
| proved, would entitle her to. the relief 
sought. . | 


: Winchester Land a Cattle Cee, . 


65 ID. 148 (1958), and E. W. Davis, 
A~29889 (March 25, 1 8G), no, oes 7 


followed i in pare 


= : e98) | coe 


RUTH: Ee “HAN: 
‘October 31, 1978 


_ APPEARANCES: Richard M, Han, f for. 
; appellant. 


. - a 


no eas Mr. Dating ton’ S ap- | 
| plication for the rémainder of these 


on lands, was rejected. and Mrs, Han, 


| OPINION” 
BY MRS. ‘THOMPSON 


INTER OR: BOARD. oF 
BAND. APPEALS — 


be a decision’ by the J Malta, Montana, 
a ‘District ‘Office of the Bureau of 
Land > Management, dated” J anu-— 
| ary 24, 1973, which - rejected her : 
grazing lease application i in its en- 
-tirety, on the basis that she was not 
a qualified applicant; the decision : 

granted the conflicting application 
of Robert Darlington, whom. the 
_. District, Office found to be a quali- | 
co fied applicant.- The ‘applications 7 


were filed for leases under-authority signed. renewal of the private land ~ 


lease, so it and the. federal grazing 
lease expired, ‘October - 30, 1972. — 
Thereafter, applications _ ‘were ace 


of section 15 of the Taylor Grazing» 
Act, as amended, yao U. s. C. ee 
(1970). 
~The lands” in ondieess comprise fe 
‘in. Chouteau 


: County, Montana. To briefly review and Mrs. Han were the ouly appli: 


-cants. In the. decision being ap- — 
pealed, Mr. Darlington was aranted: 

a lease for the. acreage, nod Mrs. 
Han’ S application was. rejected be- 


~~ about 2500: acres” 


the recent use of these lands, * we note | 


= that on February 6, 1960, a 10- ~year 


. grazing lease was issued to Mrs. Han» 
on the basis of an: application indi- 
eating: ownership of 200: cattle. In 


1966 or 1967, however, the Han cat-. controlled only two horses, The Dis- 


trict Manager determined she was _ 
- not a aed applicant under 43 ~ 


— tle were sold. After two. years of 


-non- use the use of the lease was sub- 


let to another party. — 
- ‘When the 10-year i apirel, : 
applications were accepted and por- es 
tions of the lands originally leased 
-- . by:Mrs. Han were leased to Mr. Dar- 
- ‘lington, the owner of neighboring 7 
- preference lands, and to a third 


a oe Although Mrs. Han then had 


acreage involved ; 


| because, of her historical use and 


the more ‘integral relationship be- 


tween cher | pre eference lands” and 
= the section 15 lands, was given four 
months. either to re-enter the live- 
“Ruth E. Han has appealed on stock business. or lease her. prefer- As 
ence lands. toa ‘qualified applicant. | 
Han : 
eased her preference. lands.to Mr. 


“Within four months ‘Mrs. 


Darlington fora two- -year period. . 


‘She then executed an. assignment, of 
her federal, lease 1 to Mr. ~Darling- i 
ton as well, with the assignment. of | 


the federal lands to: expire at the end 


of. 1972 along. with the. lease of her - 
: prefer ence lands. - 7 


Negotiations failed to ae a - 7 


cepted for a new lease to the federal 
Mr. ‘Darlington 


cause her application. showed she . 


- ‘1. While Mrs. ‘Han egntrolled her preference oe 


lands at. this. time, she. had no livestock. Thus,. | 
‘the granting of the. lease. under these condi- 
tions’ was based on. ‘the asser tion in. her appli- 
cation. that. she. would take. in. livestock on 
gain or shares, as well as. historical use. and 
the potential isolation of some of her base — 
lands.if someone -else controlled the federal 

lands.’ The. validity of this Jease is: not at a 
_. issuehere. 7 


700 


CF R A121, i-1(a), eae requires 


that the applicant be engaged in the 


‘livestock business, have a need for 
the grazing use of the land, and be | 


a ‘eitizen. a the United’ States. 


Mrs. Han’s appeal does not assert 


. that she is actually i in the livestock : 
who are occupying and using the 


contiguous lands for the grazing of — 
~ livestock. ” The decision went on to 
- hold that the. lessees who ran the 
grazing operation on the private | | 
lands were the parties entitled toa. 
| prefer ence right to the contiguous | 
federal lands. o73 : ae 
43.CFR 4125.1-1(1) (#) partially ‘> 


: business or that she has a need for 


the or azing use of the land. The ap-- 


| peal indicates in this regard only 
- that her ranch has greatly depreci- 
ated in value because of the decision. 


Her appeal. also asserts that her ap- 
7 plication was unjustly rejected be- - 


cause Mr. Darlington failed to file 


"(and sign)” the extension of their 
private land lease agreement. She — 
_ requests a hearing for the purpose. 
of reversing the decision and grant- 


~ ing her application. sa 


| Mrs. Han’s argument is appar- 
a ently based. on the: assumption that. 
the lessor of ‘preference lands, on : pant Ge contiguous lands,” as used in 
section 15, does not caelads: the 
owner. of Bich lands who has di- — 
| vested himself of: control over. the 
grazing operation on such lands. 

; Laurence: A. ate z. IBLA: 4 


(1972). 


| which the lessee i 1s. conducting a live- . 
stock business, i is in. contr ol of these z 


prefer ence lands for the purpose of 


-a.section 15 lease application. Only : 
under such an assumption would the 


a failure of Mr, Darlington to. sign 


a and file the renewal Tease affect. ier 
| status as an. applicant for : a section 


15 lease. 


_ However, ‘this. ar eument j is ; based Ey 
, on a ‘misunderstanding of the reg-. 


z ulations governing section 15 appli- 


- cations. Regulation 43 CFR 4121.2- | 
-1(c) (1) states: that. priority in issu-- 


ance of leases’ will be st anted to 
“qualified applicants * * * who are 
the. owners, lessees, or other lawful 


| occupants - of contiguous - private | 
lands * * *.” In order, however, to. 
| be a » qualified applicant one must, 7 


DECISIONS OF THE DEPARTMENT. OF THE INTERIOR 


< £80 5 LD. 


ae ais be engaged in ake live- 
stock business. In “Orin L. Patterson, 


56 I.D. 380, 381 (1938), the Depart- _ 
ment construed section 15 of. the © 


Taylor Grazing Act to “contemplate 


the awarding: ‘of preference rights 
not merely. to.owners. but owners 


codifies this rule: 


| ‘The. grazing ‘lease will, ‘be. eninned & : 
in. whole or in part because of loss of con- - 


trol by the lessee of non-Federal lands 


“ that have been recognized as the basis for - 
a: grazing lease. | : 


Thus, the ap hieee: “awful ¢ occu- 


. The igpae of cs eee in- 
volved. here does not contain‘a clause ~ 
specifically regulating the lessor’s 
right of possession or entry, but ap-. . 
pellant did relinquish control over 


the grazing operation-and waive any 
liability for accident: or loss to live- 


stock, personnel or equipment occur- 
ring on the:leased lands. A lease-un- 


der relic terms amounts to divesting 
oneself of control of the land for — 
section 15. pur poses: Laurence A. 
_Andren, supra. Thus, if the lease of 


her private lands had been renewed - 
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7 y on ne same or ae terms, Mrs. 
‘Han would not have-been a qualified 
applicant for this reason. 


If Mrs. Han feels that Mr. Darl- 
ington breached an oral agreement 
to renew the preference jiande lease 


through “fraud. or inadvertence or 


Pee neglect, ” as contended in her appeal, 


she has chosen the wrong forum. 


‘Remedies for’ alleged. ‘preaclies of 


| ‘pr ivate agreements. must be sought 


in the courts, not this Department. 


-Such matters are not within. the 
jurisdiction. of this” ‘Department. 
The proper function of this Depart- 

ment is to ascertain whether an ap- 


—- plicant, such as Mrs. Han, meets the 


applicable statutory and regulatory 

eT equirements. Although Mrs. Han 
owns lands contiguous to the federal 
lands, she has failed to show, or even 


’ Pa to alee ge, that she j is in the. livestock 
/ business and has a need for the graz- _ 


ing use of the land as. required by 43 
ie CFR 4191.1- 1 (a). ‘We note that two 


7 decisions of this Department, Win- 
chester Land and Cattle Company, - 
65.1. D. 148. (1958), and Z- W. Davis, 


- A-29889 (March 25, 1964), em- 
phasized. the. necessity for appli- 
cants. to, show need for: the public 
land to entitle them to a prefer ence 
right for a section 15 grazing lease. 
They are correct in that regard: To 
the extent they indicated an appli- 


cant need not be. in the ‘livestock 


™ business to be qualified as an ‘appli- 


cant fora lease, however, they. are. 


n0 longer controlling precedent. The 
— regulations then did not provide, as 


. they now do, that a person be en-- 


gaged in the livestock business. 


_ Compare 43 CFR 160.3 (a) (1954) 


with 43 CFR 4121.1-1(a) (1972). 


' RUTH E.: HAN - ovo) 
October 61, 1978 © 


“Therefore, the. eer Manger 
correctly. rendered his decision on 


the basis. of Mrs. -Han’s failure £0, ; : 
show that she was a qualified aps er 


plicant. | , _ 
Mrs. Han’s et Ars requests & 


hearing. This appeal has afforded ~ 


her an opportunity to show errorin 
the. District Manager’s. decision. — 


There. are no statutory or. regula- 
tory procedures providing for ; a full: -.. 
evidentiary hearing. before an ad- 
ministrative law judge as amatter 
of right for section 15 grazing lease | 


Sepia: although the regulations. | 


provide such a right to section 3 ap- 
plicants. 48 CFR 4.470. However, 
under the general:procedural regu- 
lations any party to an appeal may 
request, and the Board may, in its 
discretion, order a hearing to take _ 
evidence on. an issue of fact.483 CFR | 
4.415. Such a hearing is ordered only — 
-ifthere isa sufficient basis for doing [2 


A per son Son a eae | 


must at least allege the existence of oo 
facts which,: af proved, would ‘en- ae 


title her to: the relief. sought before | 
a hearing will: be ‘ordered.’ Clark 


Canyon Lumber Cc ‘ompany, 9. IBLA.. 

347, 80 I.D. 202 (1973); Elaine 8. - 
Stickelman,. 9. IBLA 3827 - (1973). _ 
Appellant has failed to do so here. _ 


She has not alleged | or. offered to 7 


show tHat she. is in the. livestock _ 


business and needs the federal lands - 
for grazing purposes. To be a.quali- - 
fied. “applicant fora grazing lease, — 


such facts must be om The mat- 


ters she has raised concerning at- 


tempts to lease her own lands to Mr. 4. 3 


Dar lington are not: relevant. ‘As + we | 


| have discussed, if ane had renewed 2 
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2 _ her private ‘Tease with him, she 


would have lacked control over her 
preference lands and would not be 
- entitled’to a federal lease in any 

event. Laurence A. Andren, supra. 


_ Accordingly, the Eee for a :hear- 
7 ing is'denied, 


Therefore, ‘pursuant: to ee aill- 


ar thonity: delegated. to the Board of 
- land Appeals by the Secretary of | 

the: Interior, 43: CFR 4.1, the de- 
cision ‘of the District’ Manager re- 
jecting the application of Mrs. Ruth 7 


APPEARANCES: 1S 
- Esq., Davis, Witkin, Foley & Weiby, 
_ Superior, 


BE. Han 1 is affirmed. 

; Jk OAN B. Tuomrsoy, M ember. 
Wr CONCUR! si 

Freperiox FISHMAN, Mu ember. 


ON EWTON Frisuperc, Chairman. 


J AMES E.. SMITH 


13 IBLA 306. 
"Decided Detobon 31, 1973 


Appeal from ‘decision of the Eastern — 


States Office, Bureau of Land Manage- 
ment, rejecting color of: title eo 
tion ES 9782 (aseonetn) 


Affirmed, 


Color or Claim of Title: Generally _ 


A. color of title. application cannot be 


— allowed where the applicant fails to show 
. that the land applied for is public land, . 
—4.¢., land subject to the operation of the’ 


public land laws. 


Words and Phrases _ 


The term “public land,” "as used in. the 
fs “Color of Title Act, 43 ‘U.S.C. § 1068 


| "DECISIONS OF THE DEPARTMENT or THE INTERIOR 


‘180 LD, 


(1970), pga ae fciudé’ land purchased — 


by the Government. That. term does not 
include land which has been set aside by — 
‘Executive Order for. the. benefit of the 

: Indians. a | 


Color or. "Claim of Title: e: Applications a 


Ke color Of ‘title application embracing gee 
; land: ‘oecupied ' by. one purportedly: elaim-) 
_ing under color. of. title, but who does not | 

. establish that the land. in issue was con-- 
_veyed to him by. an instrument which, on . oe 
‘its face, ‘purported to. convey. the land 


in issue, is not allowable, since oe saa 
claim of title is not. demonstr ated.: 


‘Harold Witkin, 


Wisconsin, for appellant, 


OPINION BY FISHMAN 
INTERIOR BOARD OF LAND 
APPEALS: 


_ dames 1a Smith has appealed | 
from a decision, ES 9782 (Wiscon- 


_- gin), rendered on March 20, 1978, by 
the Eastern States Office, Bureau of 


Land Management, which rejected 
his color of title application: The _ 
application embraced Lot 1, sec. 4,. 
T. 38 N., R. 8 W., 4th P.M. , Sawyer 
County, Wisconsin, containing ap- 


. proximately 47.77 acres. The deci- 


sion recited in part as follows: 


An, examination of the record shows 
that the land described above is not pub- 
lic land and is, therefore, not subject to 
the provisions of. the Color of Title Act. 

* On November 13, 1885, Mary Bray was 


Naeued a restricted fee patent to the sub- 


ject land. Ou March 5, 1919, a certificate | 


of competency was issued to Mary Bray 


: Color or Claim of Title: : Generally | 


(now Perron). providing, | among other 
things, that. she had “full power and‘ au- 


a thority to sell and: ‘convey any or all lands _ 
_ above described.’ ”- The lauds described in- 
| cluded the lands s subject to this decision, : 


Bs sa siubsequent: sist of title aoa that, 
| this land was. ultimately . conveyed * by : 
warranty deed. dated January 1, 1938, - 
_. from Sawyer County, Wisconsin, to the. 
- Bureau of Indian Affairs. The land is still ; 
_ under the jurisdiction of that agency or 
a part. of the: Lac: our Orielles Indian 7 


Reservation. . 


+3 jurisdiction: of the Bureau of Land Man-. 


agement and the ‘sabjeet: oe is” 


: ey rejected... 


a Appellant on. appeal: decors that 
eas he has been the sole occupant of this — 


_ questions ever being raised. 


_ Executive Order 7868 of April | 
15, 1938, affecting the land in issue, - 
stated in pertinent part as follows: 


* * * TJJurisdiction ‘over ‘the lands 


* "* together with the improvements 
thereon *.* * is hereby, transferred from - 
the Secretary ‘of Agriculture to the Se- 


cretary of the Interior *.* * and the 


. Secretary of the Interior is hereby au- 


thorized (1) to administer, through the 


Commissioner of Indian. Affairs, such 


‘lands for the uses for which they: were, or 
are in the process of being, acquired, and, 


insofar as consistent with such uses, for _ 


the benefit of such Indians. as he may 
designate * OF, 


The threshold question presi 
, by the case is. whether the lands in 


issue constitute public lands of the 

: United States ‘subj ect to disposition - 
. within: the ‘purview of the Color of 
‘Title Act, as amended, 43 USC. 
. §§ 1068, 1068a, 1068b- (1970). We 
~ stated in Donald BF. Miller, 2 IBLA - 


ig 309, 812 (1971), as, follows: - 


| “The. ‘words “public lands” are not.al- 
ways used in the same sense. Their true’ 
_ Meaning and effect are to be determined _. 
_. by the context in which they are used. 


| JAMES: D. 
crane October 31, 1973 . 


“Although 3 it is: true that often those words 7 
mean. such land: as: is. subject to sale or. 


disposition under. the general public land . 


_laws,, and not such as is reserved for any 
purpose, ‘the term has been applied to re- : 
served lands title ‘to which was in the... 
United States and: to- which no other _ 
party had acquired a vested right. Oe 
‘Therefore, the. Jand. is “not: ‘ander, the - oo! % 


(Footnotes omitted. )- 


- Lands acquired. 4g the: ned : 


“States from a county through pur- ? 
chase or other transfer are not pub- 
lic lands: See Bobby Lee u aes 72 oes, 


ee : 
- property since 1930, and has worked A D. 505, 508. B- (1965). 


| and. cultivated at. least - 1714 acres 
since that time without objection.or: 


-1In Moore, : supra at 508-509, che Depart- . 
ment stated: - 
“The distinction between ‘public lands’ ane: 
‘acquired lands’ has been the subject of many 
decisions of. the’ courts and of this Depart- 


“ment; and recognition of the difference be- . 


tween them should not at this time present 
a serious problem.’ ‘Public land is Government- - 
owned land. which was part of the original » 
public. domain.’ ‘Berash v. Seaten, 256 F. 2d 


_ 714, T15.(D.C. Cir: 1958) ; Thempson v. United 
States, 308 F, 2d 628, 681. (9th. Cir..1962)... 


‘Public domain’ is equivalent to ‘public lands,’ | 
and these words have acquired a-:settled mean- 


ing. in the legislation of this. country. ‘ ‘The 


words: ‘public lands’ are. habitually used: in 
our. legislation. to descrike such as. are sub- 
ject to ‘sale or: other disposal under’ general 
laws. Newhall v. Sanger; 92 U.S. 761, 763.” 
Barker v. Harvey, 181. U.S. 481, 490 (1901).. 
See Hynes v. Grimes Packing Co., 337 U.S.-86, 
14.4 (1949); Sustheim v. McKay, 229 F. 2d 29, 
30 (D.C. Cir: 1956) ; United States v. Holli-- 
day, 24 F. Supp. 112,114 (D. Mont. 1938) : 


-MeKenna v. Wallis, 200 F. Supp. 468. (E.D. . 


La, 1961). “ ‘Acquired land,’ as the term im-.. 


“plies, is land obtained by- the: United States. _ 
. through purchase or transfer from.a state or... 


a- private individual and normally dedicated | 


a specific use.”? MeIenna v. Wallis, supra;: 


see Barash. ¥. Seaton, supra; Thompson Vv. 


United States; supra, ON ee States v. if olli- i 


day, supra. - 


_. “The essential ‘difference: between = pulkitencs ; 
land and. acquired land, then, is not one of 


use but; rather, one of origin of title in the | 


United States. Land, the title to: which: Wass | 
vested in the United States at the time the.. 
‘land became apart of the United States, is. — 
~~ commonly known as ‘original. public domain. 
‘Such land is ‘subject to use, | 
other. disposition under. the general public: land ye 
laws of the United States unless withdrawn: OPS) 
’ reserved for. public purpose. When: title to. 
any such jon seas the United. miatee s through 


sale, entry, or 


i seems s clear, Caring: ‘that - 


lands in which the. Indians have a 


, beneficial ‘interest, and: were: ac-.- 
quired therefor, are not public lands. 


of the United States, particularly 


‘pram. as. was done: ‘by Executive Or- 


epdvation of-one of the: sppieable awe ies: 
land. ceases to be public domain. It: does not — 


follow, however, that upon the revesting of 
‘title in the United States to land which once 


“formed part of the public domain the land — 


again becomes public domain. On the contrary. 

It may be stated as a universal proposition 
that patented lands reacquired. by the United 
States are not by mere force of the reacquisi- 
tion restored to the public domain, Absent leg- 
islation or authoritative’ directions. to’ the 
contrary, they remain in the class of lands 
aequired for special uses * *.*, Rawson vy. 


: United States, 225 I. 2d oe) 858 (9th Chr. 
1955)... 
—. “Phat. +u6 Subic land laayase do: ‘not: apie 

to. acquired lands is well established - by an 


abundance of administrative and judicial deci- 
sions. Thus, it has been held thati: lands ac: 
~ quired by.the United States by purchase under 
the act.of April 8,.:1935, 49 Stat. 115; for 
the purposes: of restoration of the range, pre- 


vention of erosion, and. flood. contro]. were not — 
to revert. to: the public. domain and: were not 
~ subject: to grazing use under: the public land ~~ 


laws (United States vi alliday, supra) ; lands 
purchased by the Government with funds. ap- 


33 propriated ‘under the act. of April &,. 1935, 
‘supra, desig nated. for administration by. the 


Secretary of Agriculture. under. the Bankhead- 
Jones Farm Tenant Act of July.22, 1937, 50 
Stat... 522, 525, as amended, 7 U.S.C. §§ 1000 
eb seq. 
States (Rawson v. United; States, 


the: acts of June 7, 1924,. 48. Stat.. 654, -16 


.. US.E.. § 569 (1964), and: ‘Mareh 3,.1925, 48 
| Stat. 1133, 16 U.S.C. § 555. (1964), to be. 


administered by the Secretary of: Agriculture 


-as national forest lands, were not subject to © 


entry and. location. under. the general . mining : C 
~. Cong., - 


bill, the purpose of the: Act was. to authorize : 


laws. of.°:the’ United. States -(Thompson YY, 


- United States, supra) ; lands acquired py the . 
- United. States for military: purposes were not _ 
within , the meaning .of ‘the | 
_ Gerard: Script “Act. of February- 10,: 1855, “10. 
' Stat, 849, and were not subject. to: selection. a 


‘public: lands’ 


under ‘the act- (El Mirador Hotel Co., 


Ria A 
Paes 299: ee ee en stb eee ae, 


DECISIONS oF THE: DEPARTMENT, Or THE INTERIOR | 


-(1964),. were not open to location . 
under the .general mining Jaws of the United .. 
SUPTE) 5 - 
lands’, purchased by. the United States under. 


[80 LD. | 


der 7868 of cout 15, ‘1938. United 
States v. Schwarz, 460 F, 2d L865, 
| 1871-2 (7th Cir. 1972). _ | 


‘Moreover, our examination of the 


; record reveals another fatal defect. 
where such lands have been reserved — 
in. connection with an Indian ‘pro- 


In his application for the land, in 


response to the question “Are you 


applying for the lands‘as record _ 
title chon appellant responded = 
as follows: 7 | 3 


ms have never cansivea- a ‘deed. to this 
land, but .have worked : it: and culnivated 


‘it as my. own since 1980. - 


The Board has held hae na oc- 


: cape by one purportedly claiming 

under color of title, but who docs 

_. not establish. that. ae land in issue — 
was conveyed. to him by an instru-- 


ment which, on its face, purported _ 


to convey the land in issue, is: not 


subject to disposal to that applicant 


under the Color of Title Act. 8S. V. 
— Wantrup, 5 IBLA 286 (197 2). More 
specifically, the Board has held that 
a.color of title application. must be 


re] jected where there is not. shown: al 


- instrument, which, on its face, pur- 
ports ‘to convey the’ land in isstie. 


M arcus Rudnick, 8 IBLA 65 (1972). - 


As we: said i in: Mi imnnge zB. Wharton! . 


ce 2 Rev'd on other, gr ere United States v. | 
Wharton, Civil No. 70-106,. D.C. Or., Feb-. 
ruaty. ‘26, 1978, ainended, June 4, 1973, appeal ~ 


: pending. However, an Day v. ‘Hickel, 481 F.2d 
473, 476 (9th. Cir, 
ated’ ‘the. principles relied upon: in. the: case at 
bar, stating: - 


(1973), the ‘Court enunci- 


“As indicated by S. Bens No. 732, “70th 
Ast” Sess. - -{1928),~ accompanying the 


the ‘Secretary to deal with ‘cases * * ie where — 
lands have. been: held and occupied. ‘in ' good 
faith: for a, long period of time: under. a chain 


of title found defective * * *,’ (Italics added. ) 


No mention was. made of. cases of possession 


(08) land where {here was: no such iain. OF . 


, 1027 


10 (1972) : | | 

‘It is well established that a celata or 
color of title must be established, if at 
all, by a deed or other writing which pur- 
ports to pass title and. which appears to 


be title to the land; but which is not good _ 


title. Peterson v. .Weber Couey 99: Ut. 
281, 103 P. 2d 652, 655 (1989); * * *, 


AS was pointed out in Pacific Coast Co. 


v. James, 5 Alaska 180, aff'd, 234 F. 595 
(1916), “{oJne cannot make his own 
title.” 


The purpose and intent: of ihe Color of 


Title Act was to provide. a legal method 
whereby citizens relying in good faith 
upon title or claim derived from some 


source other than the’ federal govern- — 


ment, who had continued in peaceful, ad- 


verse possession of. public land for the 
prescribed period. and had made valua- 


’ ble improvemeuts, or had reduced some 


: part of the land to. cultivation might ac-- 
= quire title thereto. Ralph Findlay, A- 
title, ‘Thus, the history would indicate that 


there should be excluded from the intent of | | 
the Act, land. adversely: possessed. by one. who 


knew that the title. was in the United States, 
- but who had no chain of title to it.” | 
= * re Pe ee ee 


“There having been no chaiige in. the claim 


or color of: title requirements, it is not an 


| unreasonable interpretation by the Secretary 


that possession. of lands by one. who knows the - 


title is in the United States does not constitute 
a claim of title which is sufficient under the 


Act. The. Secretary’s decisions. have followed | 


thority delegated to the Board of 
Land Appeals by the Secretary of © 


_ that interpretation. Lester J. Hamel, 74 I.D,. 
125, 129 (1967) ; Nora Beatrice Kelley Hower- 
“ton, 71 I.D. 429, 434 (1964). In Hower ton, 
' the Secretary stated:' © 

‘Further, even though land may have been 
occupied, improved, and held by someone else 
in good faith for more than 20 years under 
eolor. of title, if a person acquiring the land 
is aware that title is in the United States, it 
has been held that he is lacking in good faith 
and has no right to a patent under the Color 
of Title Act. Anthony S. Enos, 60 LD. 106 
(1948) and 60 I.D. 329° (1949); Clement 
Vincent Tillion, Jr., A-29277 oo 12, 
ems ? T1 T.D. at 4384,” 


JAMES B. SMITH 
October al, 1973 
4. TBLA 281, 204-295, 79: LD. 6, sone 


705 : 


23522 (February 28, 1948). However, the - 
statute was not. intended to provide a 
means for obtaining a patent by the mere’ 
occupation of public land under a mere 


pretense of title or claim, or a title or 


- claim which the claimant had knowledge 


or good reason to believe was not a good. 
title. William Benton, A—-23258. (Novem- 
ber 14, 1942). See Jacob Dykstra, 2 IBLA. 
177 (April 22, 1971) ; Cf. Hugh Manning,. 
A-28883 (August 18,1960). 


Appellant asserts.a right to the 


land based upon his adverse posses- 
sion. It has been held ‘Specifically | 
that the adverse possession statutes — 
of the State of Wisconsin do not ap- © 


ply to Indian lands or to lands held | 


by the United States on behalf of ; 


Indians. United States ve . Schwarz, ; 


 SUPTa. 


We tes stated in WwW arto, 
supra at 10, that : = | 


ee AD applicant ander the Act must 


‘show a rationally. justifiable reason for . | 
believing that he owned the land.. See 
Myrtle A, Freer et al., 70 LD. 145 (1963). - 


Appellant has not shown, any ra- | 
tional basis for his belief that, he © 
owns the land in issue. © | 


‘ Therefore, pursuant to the aul- - 


the Interior, 43 CFR 4.1, the deci- 


sion appealed from is affirmed. 


-Freprrick Fisaman, Member. 
WE CONCUR: 


JOSEPH. W. Goss, saben 


 Epwarp W. STUEBING, Member. 


“IN THE ‘MATTER. OF WESTERN ‘SLOPE. CARBON, 
—_— (HAWKS NEST NO. 3 MINE) 


July 46, 1973 | 


ss IN THE MATTER OF WESTERN 
.  §LOPE CARBON, INC. 
| (HAWKS NEST ‘NO. 3. ney 


2 IBMA 161 


Petitions ae! “Assessment of Civil: 


Re 


Federal Coal Mine Health and Safety 


~ Act of 1969: Hearings: Procedure Pe 


A hearing instituted by an operator with 

‘respect to notices of violation shall not. 
be dismissed on motion by the operator — 
when based upon National Independent 
Coal Operators Association et al. v. Mor-. 
Civil Action No. 397-72 (D.C. — 
Dist. of Col. March 9, 1973), which relates 


ton.et al., 


only ‘to the validity of the. procedures 
followed by. the assessment officer under 
80 CFR Part 100 and does not relate to 
the. hearing procedure pursuant to 48 
CER Part 4. - 


INTERI OR B OARD OF MINE 
OPERA TI ON Ss: APPEALS 


MEMORANDUM OPINION | 
: agen AND ORDER | | 


The Board has is it foe con- 


sideration a ruling certified by Ad- 


ministrative. aes Judge Graydon 
Ki. Holt tiled May 22,1978, pursuant 
to 43 CFR 4.591. The ruling arises 


in the Judge’s order, which follows, 
denying Western Slope’s motion to. 


dismiss. the above- ene ace 
Ings: : 7 


«Not in Chronological Order. i 


528-755-731 


Decided July 16,1973 


“Following ‘the scheduling of : a hearing a 


| ‘Western Slope Carbon, Inc., filed motions | - 
for dismissal of the above-numbered pro-.* 
ceedings. The motions are ‘pased: ona: 
. Gecision of the U.S. District Court for - 
the District of Columbia, National Inde: Bete 
pendent Coal Operators Association et al... 
_v. Rogers C. B. Morton, Secretary of the. ~~ 


Interior, et al., Civil Action: No. 397-72; 


March 9, 1973, in which the Court held °. 
that the assessment officer failed to in- © 


vestigate or take in'to account the criteria | 


required by section, 109 of the Federal : 


Coal Mine Health and Safety. Act of 1969, - 


80 U.S.C. 8801 et seg. (1970). The. Bupem i 


of Mines opposed the motions: 


_ Civil Action No. 397-72 relates ‘only to ae 
the validity of the procedure. followed by. 
the assessment officer under 30 CFR Part. 
100, and does not relate in any way 10s” 3° 
the hearing procedure ‘Bursuant- to ee is 


CFR Part 4. 


The Board is in agreement’ wich 


the Judge that the ruling: certified _ a 


presents a controlling question’ of 
law and that a decision bythe Board : 
will materially advance the ultimate . . | 
of the proceedings oe : ‘ 
below. The Board is further of the ae 
opinion that the J udge’ S disposition . a 
of the motions to dismiss were ade-. a 


disposition — 


quate and correct in fact andlaw. 
WHEREFORE, pursuant to 43. 
CFR 4.591, the Board ACCEPTS. a 


. the J udge’ s certified ruling in the : 
- above-entitled matter, which IS_ a 
| HEREBY AFFIRMED. 


C. E. Rocers, JR, Ohatrman. 


Dav Doaxn, re ember. : 


80 LD.No.it 


“DE CISIONS. oF. THE 


ee 
"IN THE MATTER OF RANGER 
FUEL CORPORATION 


: a IRMA 168 


. Certification of Interlocutory Ruling 


ae Federal Goat Mine ‘Health and Safety 
am ‘Act of 1969: Hearings: Procedure 


A party S: ‘right. to: withdraw a. pleading is 


..' determined : under, the rules in effect at. 
hs tHe, time. such, right is exercised. 


a7 INTERIOR ROARD OF MINE 


OPERA TI ON. 8 APPEALS © 


“MEM ORANDUIM OPINI ON 
AND ORDER -_ 


On. ‘June. 14, 1973, eae: 


: tive Law Jadge (Judge) Paul 


_ Merlin denied Ranger’s motion to 


> withdraw its request for hearing in 


the above-listed proceedings and 


certified his ruling to-the Board 
oe pursuant. to:.43 CFR 4.591. That sec- 


| tion provides the following: 


In’ making. a: ruling which does. not 


_ finally dispose. of a proceeding, the Ex- 
a amizier [now Administrative Law J udge] 
A shall a't the request of a party or may on 
hig own motion certify his ruling to the 
+ ‘Board. of Mine. Operations Appeals - if he 
- determines that ‘such ruling involves. a 


“controlling: question: of law and that an 


- immediate appeal therefrom may mate- — 
 rially advance the ultimate disposition of © 
_ the matter before him. 


bas The J udge. Prien that both. 


i prerequisites had been met. 


aes *Not in Gir ceseteal Order. 


DEPARTMENT OF THE INTERIOR. 


aoe Jay 1 i, 197 73 


[80 feos 


"Ranger ane Corporation (Rane _ 
- Ba after receipt of the proposed — 


: QUINE A, MINE B AND MINE ‘D)* 


assessment, timely filed a request | 
for hearing under the procedure i in 


effect. at an time which was set / 


forth in 30 CFR 100.4(i) (1). In re- . 
sponse the Bureau of Mines (Bu- 


eau). filed a petition for assessment 


of civil penalty on. March 9, 1972. 
On April 24, 1973, Ranger sent a 
telegram to the Judge withdrawing 
its request for hearing as a matter 
of right under 43 CFR 4.512. at 


that time the rule provided that “ 


party may withdraw a pleading 


any stage of a proceeding without a 


pre] iced A: special appearance to 
plead withdrawal was entered be- 


fore the Judge on the following day. . 


Part 100° “of 30 CFR was sus- | 


; pended effective April 24, 1973, and 


new regulations were instituted to. 
provide that-the Bureau shall peti- | 
tion for hearing of penalty cases _ 
where payment is not made; how- | 
ever, it was not until May 30, 1973, | 


that 48 CFR 4.512 was aide to 


provide that a. request for hearing 
in penalty. cases may be withdrawn 


only with the consent of the Bureau. 


“We believe that, a controlling | 
question of law has properly been 


certified to the Board, a decision on ; 


which would materially advance the 


| outcome of tee proceedings. : 


| Ruling 0 if the B card 
The rights of ae parties ince _ _ 


viewed as of the time they were 


exercised. Ranger’s motion to. with-_ 


draw its request for pone was | 


pe PTOe) ete 


ESTATE. Or HAH-TAH-E E-YAZZA . 0: 


cxavago, ALLOTTEE NO. 011358, DECEASED), 
pe. November 2 a, 4193 ae ea 


: lsd: 4 prior. to the } ‘May. 30. amend- 
ment. of ‘43. OF R 4.512. We hold — 
that the proceedings effectively ter- 
minated on the date of that motion. 
Even if the proceedings had not 

‘terminated at that time, it is a well- 
established principle of law that an 


administrative. regulation. will not © 


be retroactively | applied unless its 
language expressly manifests. such 
an intent and such an application 
will not result in prejudice or in- 
jury. Greene v. United States, 376 
— US. 149. (1964), Sun.Oi Company 
vy. Federal Power Commission, 256 
FB. 2d 233 (5th Cir. 1958), cert. den., 


358 U.S. 872. (1958). Since Ranger’ 5 : 
_ right. to. withdraw was exercised 

prior to a revision in the rules, the 
J udge was. required. to apply the 


rules in effect at. the time Ranger 


made. its. motion.. Pacific M folasses” 


Company v. Federal Trade: Com- 


mission, 356 Fs 2d 386 i) Cir. 


pe 

"WHEREFORE, pursuant to iis 
authority delegated. to the Board by 
the Secretary of the Interior | (48 


CFR 4.1(4)), IT IS HEREBY _ 
ORDERED ‘that. the certification | 


of the ruling In. the above- entitled 
case is ACCEPTED ,and that. Ran- 
ger’s. Motion to Withdraw its re- 
eae for oe must: be GRANT 
ED. : 


©. E. Rooms, J Rey Chairman. 


- _Dayip ‘Donn, M ember. 


ESTATE. OF HAE: TAH-E-YAZZA 
(NAVAJO ALLOTTEE NO. 011358, 
DECEASED). 


2 TBIA 93 
Decided o venilet 2. 197 a 


Petition to: reopen. . 
| Denied. | | 


375.1 een Probate: Reopening . | 
Waiver of Time Limitation : 


‘A petition to reopen filed more than three 
years aftezx the final determination “of : 
heirs will not be granted unless there is. 

compelling proof that the delay was not” : 
oceasioned by the. lack of - diligence on - 
‘the part of the petitioning party. | 7 


375.1 Indian Probate: "Reopening: s 
Waiver. of. Time Limitation re ae 


It is in the public interest to require a | 


Indian Probate-proceedings be- concluded 
within some reasonable time in order — 

that. property rights of heirs and. de- . 
visees in Indian’ allotments be stabilized. Peg 


| -APPEARANCES: Dinebeiina Nahiilna a 
‘by Richard. P. 
‘Fahey, . fee % for : appellant, Wallace a 


Be Agaditahe,. Inc.,. 


Buck. 


7 OPINION BY.MR. WILSON. : 


INTERIOR BOARD OF. - 
INDIAN APPEALS 


This’ niatter comes ‘before : ‘bie 


| Board: upon a ‘petition for’ reopening ; 
of probate. filed by Richard P.- 


Faliey, Esq.,. for and in behalf of 


Wallace Buck, pursuant to 48 CFR ae 


4.249, 


“DECISIONS 


| The estate having ee ie for: 
more than three years the matter 


a properly. forwarded to the 
Board by» 


Administrative 
J udge Richard B. Denu in accord- 


ance oT the provisions of 43 CFR 
“| 4.249 (h). | 
| At the. outset. it is noted that the 
con petition is being filed some 34 years 
after the decedent’s estate was pro-: 
~~ ‘bated. The decedent, according: to 
the record, died intestate February 


28, 1910. Due presumably to lack 
of communication his death was be- 
oe latedly teported on or about March 
~ 17; 1989, at which time his estate 


oo was probated. | 
In support of his petition to re- 


: * open the petitioner alleges that he 


| | : ‘had no notice of the. probate pro- 
= ceedings and that it was only in 1972 


that he learned of the decedent’s 

allotment and the proceeding: held 
“in connection therewith. | 

There is nothing in the petition 


a or the probate record indicating any 
effort, on the part of the petitioner — 
- over the period of some 33 years to 
inquire into, or assert any right, or 
_. ¢laim he may have had in the estate. 


Furthermore, there is nothing in the 


: ae petition or the probate record to in- 
-.- dicate the. petitioner was under a 

disability: due to minority or lack of 
competence during the 83 years 


which would have. precluded him 
from i inquiring into or asserting any 


right or claim he may have had i in 
- the. estate. Moreover, there is noth- 
ee iyeahsl the petition to aan the exist-. ° 
ence of ‘a manifest injustice result- 
ing from the omission of the ‘peti- 


» tionér as an heir in the estate. 


‘OF THE ‘DEPARTMENT OF THE INTERIOR 


‘Law © 


7 ; 


[80 LD. 


‘The Department of the Anetior A 
over the ‘years. has consistently ad- 


hered to a strict. policy of refusing 
to entertain appeals not timely filed. 
E'state o a Ralyen fiabyea Voorhees, 
1 IBIA 62 (1971). The same policy 
is applicable to petition, for Teopen- . 
ing filed beyond the three-year limi- 


tation provided in. the. regulations, 


Estate of George Minkey, 1 TIBIA 1 


(1970), affirmed on reconsideration, 
1 IBIA 56 (1970). 


The Board is cognizant and mind- 
ful of the Secretary’ s-power under 
25 CFR 1.2 to waive and make ex- 
ceptions to his regulations in Indian — 


‘Probate matters. However; such au- 


thority or power will be exercised 
only in cases where the’ most com- 


pelling reasons are present. Estate 
of Charles Ellis, [A-1242 (April 14, 


1966) ; Estate of George Minkey, 
supra. Reopening of estates will be 


permitted only where it appears 


that the’ petitioner has not been 
dilatory in seeking: his remedy. Hs- - 
tate of Alvin Hudson, TA-P-17 © 
(May 29, 1969); Hstate of George 
Squawtlie. (8 qually),°.- TA-1231- 
(April 5, 1966) + Estate-of George 
Minkey, supra; . Estate. of Sophie 
Lron Beaver Fisherman, 2. IBIA 83, 
80 I.D. 665 (1978). - 

- Moreover, the ‘public interest re- 


quires: Indian Probate proceedings : 
be concluded within some reason- _ 


able time in order that property © 
rights of legitimate heirs and ‘de-. 
visees be stabilized. Hstate of Abel 
Gravelle, TA-15. (April: #1, 1952). — 


To hold property rights of het to. 
allotted lands forever subject. to 
challenge, would not only constitute: 


ede i. KINGS: STATION 


= ane os but. Sad eee erode 


the property rights of those whose — 


_ heirship in lands has already been 


determined. E’state o f Samuel Pickh- 
1 IBIA 168, 78 


nol (Pickernell), 1 
TD. 325 (1971). 


It is the finding of the Board cha: - 


| Federal Coal Mine Health and Safety aes 


the petition for reopening falls 
short of meeting the requisite stand- 
ards or criteria set forth in the 
-above-cited cases and, consequently, 
does not justify the exercise of Sec- 
retarial discretion to waive the 
three-year limitation contained in 
43 CFR 4.242(a). Accordingly, the 
petition must be denied. . 

NOW, THEREFORE, by virtue 
_of the authority delegated to the 


Board of Indian Appeals by the | 
Secretary of the Interior, 48 CFR: 


4.1, the. petition to reopen filed by 
William Buck IS DENIED and the 
order determining heirs’ entered 
under date of March 17, 1939 IS 
AFFIRMED. 

This decision is final for the De: 
partment. | 


| ALEXANDER H. Wuson, M ember. | 


I CONCUR: 


cer Mrroneu J. Sapacu, Member. 


KINGS STATION COAL. 


CORPORATION 
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: Appeal by. the. Mining Enforcement 
and Safety Administration (MESA) 
and the United Mine Workers of 
- America (UMWA) from a decision 


COAL CORPORATION 
November O; 1973 aa ap 
» dated July 5, ‘1978 S an Administzen a 
tive Law Judge declaring null and ~ - 
void ab initio an “imminent: danger” ie 
order of withdrawal in Docket. No. Te 
| VINC 73-206. | toe 


7 APPEARANCES: 
Long, Esq., Associate Solicitor, J. 
Philip Smith, Esq., Assistant Solici- 
tor, L. Avrum Fingeret, Esq., Trial 
Attorney, for appellant, MESA;. | 
Charles. Le ‘Widman, Esgq., for- ap. : 
pellant, UMWA; R. Ly Coleman,» 
Esq., for appellee, Kings “iene. oo 


Decided N vember 6, 1973 | Coal Corp. 


‘Rever sed and remanded, 


Act of i1969:. ari ee 
Decisions 


An Administrative Law Judge may not 


eae 


issue a summary decision upon his own . 


motion based upon an: order: to show’. — 
cause, because the governing. regulation, Pre 


43 CFR: 4: 590, requires a moving party. 


Federal Coal Mine Health and ae ; 
Summary 


Act of 1969: Hearings: 
Decisions: — 


Inca proceeding’ to review an imminent. 
danger withdrawal order, an Administra- . 


tive Law Judge may not grant summary 


decision to the applicant where the rec- 


ord is devoid of evidence, there is a gen- 
eral denial of the allegations contained 


in the Application for Review, and there . 
ig a‘ conceivable set of facts which the. 


evidence may reveal which would. sup- 
port the position of the opponent of's sum- 
mary decision. 


: wie : 


| OPINION BY UR. DOA ve" 


OPERATI ONS APPEALS: 


INTERIOR BOARD OF MINE. Ls 


| The Mining 


Board to reverse a summary deci- 
sion dated July 5, 1973, on Kings 
“Station Coal Corporation’ s (Kings 
Station) Application for Review 
challenging the. validity: of the 
Order of Withdrawal No. 1 JWD 
-. issued on December 26, 1972, pur- 
— guant to section, 104(a) os the Fed- 
‘eral Coal Mine Health and Safety 
Act of 1969.(Act).t MESA and the 


~~ UMWA contend that’ the Adminis- 
trative Law Judge (Judge) ex- 
—- eeeded his authority. under the gov- 

-erning regulation; 43 CFR 4.590, 
and that the ear did not support. 
an summary disposition. For the rea- 
_ sons set, forth below, we reverse the 


decision of the Administr ative Law 
J udge and. r emand - the case ue 
- further “pt oceedinigs. 


- | Procedur a Background 


eo “The withdraw al order i in. dispite® 
"was written by F ederal Coal Mine 


| Inspector | James. W. Daniels and 


5 reads as follows: 


No. 6 shuttle car right rear wheel was on 


_ No, 4 shuttle car trailing cable, 75.606 
. Protection of trailing cables. No. 6 and 


No, 4 shuttle cars are operating inthe 


, Qnid- south Main east. (Exh. A.) 


~The Application for Review 


states that at the time the order was 


isSued the No..6 shuttle car was not 
im ‘service and Was’ parked in a 


i. “APL, 91-173; 'g3. stat. 742-804, 30 v. s. Co 
8a 801-960 (1969)... eta 


"DECISIONS: OF THE DEPARTMENT OF THE INTERIOR 


ee through ; | 
cable disconnected. ¥F urther, Kings © 


7 En: for cement. aia 

Safety Administration (MESA) | 

ie and the. United’ Mine ‘Workers of 
_ America (UMWA) appeal :to the. 


with: 


Station alleges that the No. 4. shuttle 


car was. fully protected by: circuit 


breaking devices which would have 
rendered the car. inoperable in the 
event the cable was damaged to the 
point of failure. 

On January 15, 1978, MESA filed 
its Answer: admitting the issuance 


of the withdrawal order, denying all 


other allegations in the Application 


and requesting a dismissal. On Jan- 


uary 17, 1973, the UMWA filed its — 


Answer generally denying the. al- 7 


legations in the Application. | 
On his own motion, the J udge is- 


‘sued to MESA’s predecessor, the 
the Bureau of Mines: (Bureau)? 


a show cause order requiring a state-_ 
ment explaining why summary de- 


cision should not be issued. The Bu- 
reau replied i in substance with three 


arguments: (1)..that an ultimate — 
fact’ dispute over the existence of an 
imminent danger had been joined. 
by the pleadings; (2) that the order 


to show cause improperly’ shifted — ; 


the. burden of proof;.and (3) that — 
the - Judge: would abuse his. disere- 


tion in ruling summarily that the — 


withdrawal order was invalid solely 
upon the Applicant’s “ unsworn 
pleadings. 

The UMWA: was not included i in 


the show cause - order. and ap- — 
. parently was not accorded an op- 


portunity to express: its. views -with 
respect to the appropriateness ‘or 
soundness of a summary decision on 
the basis” of the | record, The 


2 Kifective . July 16, 1973, MESA Was stib- 


stituted for the. Bureau _ An. this proeeeaine. 


See 38 FF. R. 18695 (1978).. 


180 ED. ss 


its “trailing a 


ma 
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ol ovember Oy 1973. 


“UMWaA’s position appears in ‘its 
brief on appeal. . : 

On July 5, 1973, ihe J ade Saad 
a. Summary . decision in favor of 
Kings. Station. He found as fact 
that the No. 6 shuttle car was dis- 
connected from the power source at 


the time the. order was issued. and . 


that the No. 4 shuttle car, Was. fully 
protected by circuit breakers. More- 


over, he -found that no imminent ; 


dancer existed as a result.of the con- 
| dition cited in. the order of with- 
| drawal. On the basis of. these. find- 
ings, he concluded as a matter of law 
that the. operator had established a 


: prima facie case, that there was no- 


genuine issue as. to any material 


| fact, and. summarily decided that. 


the inspector’ s order was null and 
| void ab imitio.. | 


le 
7 sswes 3 Presented on Appeal 


re SWiieiier an Adsinicueties 
Law Judge may. issue a. summary 
decision on his own motion. | 


. B...Whether summary: decision 
“was warranted © “by. the existing 


record. aa Hy 
“ITT: - 
"Discussion — 


In issuing.a summary decision, 


the Judge purported to rely upon. 
‘the provisions. of 48 CFR 4.590%. 


30n August 14, 1973, the Administrative 
Law Judge. issued at order correcting the 
decision of July 5 to read that the order was:. . 
issued pursuant to 48 CFR 4.590. rather than 


43 CIR 4. nee sn: 


| which reads in relevant part as 
7 follows: 7 Spat 


(b) Grounds: mn odon: toe summary on 
‘decision shall be granted only . if the en- — 


tire’ record, including, the. pleadings, . a 
depositions, answers to interrogatories, ad 
admissions-and affidavits, shows (1) that 3 


there is.no genuine issue as. to any ma-. 
terial fact and (2) that the moving party © 


is entitled to summary decision’ as a: mat- 
ter of law. (Italics added. do 


Both the UMWA. and. ‘MESA . 


; Santen that the existence of,a mov- - 


ing. party 1S 2. condition. precedent, 


to the issuance of a summary deci- _ 


sion under the above-quoted regula- 


tion.‘ We are. obliged to‘agree with 


them. The regulation, as the quoted 


portion reveals, indisputably - as- 


sumes a moving: party as.a pr erequi- 


site to considering the appropriate- — , 
ness of a-summary decision on the a 
record. Kings Station, who was the _ 
sole. heel cacy of the Judge’s rul- 


ing, never moved for summary. déci- a 


sion and indeed. ‘specifically  re- Bae 
| quested a hearing i in its Application 


for Review. We, therefore, conclude - 
preliminarily t that the Judge: did. not. - 


-properly-apply | the regulation. 


In order to pavoid the foree of of Ap: . 


7 _#'Kings Station has argued ‘that this con- . 


tention may not be raised upon appeal be-: 
cause it: was not pressed. upon the J udge below. 


. Although the Board is ordinarily reluctant to 
-consider issues: not argued below. and dsually.. - 


refrains from doing: so, it does have the dis- 


-eretion to listen to and. rule upon. such argu: aoe 


ments in an appropriate case. ‘Buffalo Mining ~ 
Cé., 2. IBMA 226,.242, 


618 (1973). As the UMWA was pever ac 


_eorded an.‘ opportunity. to exercise its. right - 
to argue. below, its contention concerning. the. | 
Judge’s summary. decision power ‘is properly -.. 


before us.. “Accordingly, we. see--no reason. to 


refuse: consideration «td MESA’s: ‘arguments: *’ a 


with respect to a question of law that” we 
must decide in any event. * 


80 LD. 630, 636, CCH 
. Employment Safety and. Health Guide par. 16, 


ee pellants contention, Kings Station 
.. ‘argues in: substance that an Admin- 
oe istrative. Law Judge has implied: 
_ | power to issue on his own motion a 
summary decision based upon an or- 

_- der to show cause. As authority for 
_.. that proposition, Appellee relies’ 
ve _ Principally upon the provisions of 


_- 5 US.C. §556 (1970) and 43 CFR 
: ae 505 (b); 4.544, and 4.590. ~ 

. Section 556. of Title 5 is a 1 provi- 
iy sion of the Administrative Proce- 
dure Act which sets forth the 


powers of Administrative Law | 


Judges in terms of enormous gen- 


‘ er ality, subject to the rules’ of the | 
agency involved and within its law- 


ful powers. There is nothing in this 


statutory - section which leads in-. 
a eluctably to the conclusion that an 
Administrative Law Judge may 
. upon his own motion issue a sum- 
mary decision. Section 556 is in. 


reality silent on the matter and, 
: ‘standing by itself, affords no conclu- 


sive support for the . appellees 


position. - ow © 
Section 4.505 (b) of 43 CFR pro- 
vides that the regulations promul- 


= gated under the Act “shall be liber- 


ally construed to secure the just, 
e prompt and inexpensive. determina- 


tion of all proceedings consistent 
with adequate consideration of. the | 
issues -involved.”: Section 4:544-au-. 
thorizes: show cause orders designed » 
to facilitate summary decision in the. 

ease of various default: situations. 
As we indicated above, section 4.590 
~- authorizes summary decision in ap- 
au ‘propriate circumstances pursuant to 


_ proper. motion. Appellee would have 
us aia 4. 505 (2) to be scien 


“DECISIONS | OF THE. DEPARTMENT OF THE INTERIOR: 


the 


“(80 LD.. 


on lifting out of context and comn- “i | 
bining the show cause and summary - 


eee powers just described in | 
order to uphold the procedure fol- 


lowed by the J udge in the: case at 2 


hand. | 
_ This argument is aa resource- 
ful, but we must decline to accept it. 


| Section 4.505 (b) directs a liberal - 
~ construction of the regulations, but — 


it does not authorize the Board or 
the Administrative Law Judges to 


pick and choose among the provi- 


sions of various regulations in order 
to enlarge authority expressly 


granted on-a limited. basis..Our.in- 
 terpretation of these regulations is. 


in conformance with a well-known 
principle of construction stated in. 
maxim, exvpressio untus est 
exclusio alterius. — | 

In addition, we must Shtoies iat : 
the question of whether the Admin- 
istrative Law Judges should have 


the power to proceed as the Judge 


did in the instant case is a delicate 
one. The alleged benefit to be de- 
rived from expediting cases must be 


evaluated and balanced against as- 


sertious that a violation of due proc- 


_ess may result. The resolution of 
that conflict of competing consid- 


erations involves. policy decisions 
concerning administrative proceed- 


“ings under the Act in general, deci- 
sions’ which “we “feel.-properly: fall . — 


within the sole competence of the — 
rulemaker. We are convinced that 


if the rulemaker had intended to | 
grant the power under discussion, 

he would have promulgated an ex-  __ 
plicit regulation rather than leav- — 


ing the matter ‘to implication. 


an (os KINGS “STATION 


| Therefore, 7 ‘we e hold Fyne: ae ‘Naa | 
| istrative Law J udge had no author- 
ity to issue a summary decision on 


his own motion, and that in so 


doing, he deprived the parties of. 


their rights to present evidence. See 


_. United Mine Workers of America, 
Local Union 1520, District gv. 


nue ton Mi mang Or om pany: 


B. 


Bork the UMWA and MESA — 


argue that, irrespective of the ques- 
tion of who may initiate the sum- 
mary decision process, which is 
largely a matter. of proper proce- 

dure, the Judge erred substantively 
in concluding that summary deci- 


sion was warranted Dy the existing” 


record. 


As we indicated in our scshah Gf 


the procedural background of this 
ease above, the record confronting 


the Judge, apart from copies of the © 
‘subject withdrawal order and. the. 


termination order. which were ap- 


pended as exhibits to the Applica- 


tion for Review, consisted of plead- 
_ Ings and. oe There were no 
affidavits at all..- ei; 


UMWA and MESA, respectively, 
the Judge accepted the unsworn and 
unsupported allegations of fact con- 


tained in Kings Station’s Applica- — 
tion for Review. His findings that 


the No. 6 shuttle car was discon- 
nected from the power source, that 


52 IBMA 39, 80 LD. 652 (1978), CCH Em- 


ployment Safety and Health Guide par. 15,465, - 


reconsideration denied, 2 TEMA: D5; 80 1D. 
G54 c2079)3 ; 


COAL ‘CORPORATION eo 
‘November 5, 1973" es Mastek 


: the, No. 4 shuts car. was, ray co 


tected by circuit breakers and that — 
there was no imminent danger are — 


not supported by the evidence be- ~ 


cause there is no evidence in the . 
record at all. While we do not inti-..- 


‘mate any views as to whether a fail- : 


ure by Kings Station to prove. that © 


the No. 6 shuttle car was. discon- 
~ nected and the No. 4: shuttle car. was | 


fully protected by circuit. breakers _ : 
would ‘be fatal to its case, that is to. - 


S2y, whether the condition as al- — 
leged, if proved, would constitute 
imminent danger,’ we cannot con-. . 
clude on the basis of the record be-... 
fore us that there is no set of facts 
which the evidence may reveal a 


which would support conclusions of. A 
law upholding the inspector. and 


requiring dismissal of the Applica- 


tion.’ Accordingly, we are of the | 


view that the Judge erred in issuing — 


a summary decision in the circum- 


‘stances’ before him. 


ORDER 


"WHEREFORE, pursuant to aie 


_ authority delegated to the Board by. a 
: ~. the ‘Béerdtaty.: of the Interior (43° - 
Despite the ea filed ie the 


CFR 41 (4)), If IS HEREBY — 


ORDERED ‘that the decision. oe 
sued July 5, 1973 in the above- 


entitled case TS REVERSED and 


- 6 See Freeman Coat. Mining Corporation, a } 


IBMA 197, 80 ID. 610, CCH Employment ~~ 


Safety and Health Guide par. 16,567 .(1978). 


' .7The practice by. nearly all parties’ has. _ 
been to file very summary pleadings, leaving ae 
the specifies of what) is alleged and to be. 
proved to pretrial.and hearing proceedings. Rae 
AS a result, it is difficult to hold that there 


is an: appropriate record for ‘Summary: de- - 
cision at an n early point in. . time. 


= Rampton, Jr, 
- which in. part vacated Order of. With- 


: tas case IS REMANDED for fur- 
. ther: proceedings consistent with 
es this open: . ae 


Davo Dose, Mu envber. 
- I pris 

ac E. Rocsns, Jey ‘Chairman. 

aoe PLATEAU MINING COMPANY. 
cs IBMA 303 ke 1 2 
. - Decided Vovember 7, 1993 


a ; The. Mining Teidonosiieit and. Safety 


“Administration : (MESA) is appealing 


7 a decision. (DENV 72~69-P) rendered 
_ by Administrative Law Judge John R. 
dated March 28,. 1978, 


drawal No. 1 FWT, dated November 1, 
1971, and assessed penalties of $385-for 


A : other: violations. of: the. Federal Coal 
: ae ‘Health and. sees Act of Tage. | 


_—Affir ‘neil as modified, 


7 Federal Coal Mine Health and Sofety 
Act of 1969: Hearings: Procedure 


An Administrative. Law Judge may ‘not 


vacate an order. of withdrawal ina civil 


penalty proceeding held pursuant to sec- 


tion 109(a) (8). 


7 Federal Coal Mine Health a 1 Safety 
‘Act of 1969: Mandatory Safety Stand- 


2 . ards: Generally. 


_ The. presence of Watective edutomient: in 


a a working area of a.mine is’ prima facie 
_ evidence of the violation of an applicable 
"ae «section - ‘of: the. Act; ~however; ‘such evi- 
- dence can be rebutted by the operator, 
---~ and where:he demonstrated by a prepon- . 


_ derance of: the evidence that the equip- 
“a: 4 ment was under repair, and had nor: been 


DECISIONS" OF es DEPARTMENT a THE INTERIOR 


_ Spector. . 


” [80- LD. 
used, and: was not. to.be Ser until | 
it met the required safety: standards, no 
violation of the Act has occurred. _ 
APPEARANCES: William H. Wood- _ . 
land, Esq., on behalf of appellant 
MESA. t 


OPINION BY MR. ROGERS. 


INTERIOR BOARD OF MINE : 
OPERATI ane APPEALS. » 


Pp oced ur al and Paci. 
Background | 


* On November 1, 1971). ue ae 


regular inspection of appellee’s Star: 
Point No. I Mine, Inspector Fred 
W. Tatton, observed an Ingersoll 
Rand portable air compressor in the 
return entry..of 1 south: section, 
about. 150 feet outby the last’ open 
crosscut between No. 2 and No. 3 | 
entries. In his opinion, the compres- 

sor was set up to-be used to run an _ 
air drill which. was attached by an 


air hose. The stoper. (pneumatic _ 
drill) was: hooked up to the com- __ 


pressor ‘and. was sitting near the en- 
trance to the crosscut. The trailing | 
cable. to. the compressor -was 
stretched out toward the tr ans- 
former station but there was no 
plug on the cable with which it 
could. be connected to the power 


‘source. Upon: that observation, In- 
Tatton issued. Order of — 


Withdrawal No. 1 FWT, dated No- 
vember 1, 1971, which cited the ex- 


istence of the following conditions: 


(1) The metallic frame was not 


grounded. 








iPlateau Mining Company, appellee, “has 


not participated in this appeal. 


ay 716) aoe - PLATEAU 


) The. ground. conductor” was” not 7 
continuous | for the entire’ length of the : 


trailing cable. - 


_(8) Proper pee were ne provided 7 
where trailing cable- and’ motor. leads 


enter metal compartments. 


porary splices - and 
pies: 

(5). Trailing : cable was laying on wet 
Agae and passed sonouee. a pack of stand- 
ing water. : 


several eee 


. MESA filed ¢ a, petition £ for. assess: 
ment of civil’ penalties pursuant to_ 
section -100.4(i) of Title -30,.Code. 
of Federal Regulations, on July 26, 


1972. A hearing was held ‘on Decem- 
ber 5 5, 197 Pa i Administrative Law 


occurred. and , therefore, vacated Or- 
der of: ‘Withdrawal No. 1 FV WT, 


dated November di. 1971. The de-. 


cision also assessed penalties. of $385 
for other violations of the Federal 
- Coal Mine Health and Safety Act 
of 1969.° 2 , 


f ssues Presented o on Appeal 


fi ‘Whether in a ‘section. 109(a) | 


‘proceeding it is proper for the 
Judge to vacate an Order of With- 
drawal issued pursuant to section 


- 104 (a). 
2.-~Whether the Judge was cor- 


rect in his” determination. that the 


_ presence,” in ‘a working area of a 
~ mine, of a.defective. piece of: equip- 
ment, undergoing repair and not to 
be used’ writil repaired, is not a vi- | 


7 olation of the Act... 


2 PL, §1-173, 83 Stat. 742 S04, 36 U. s. Cc. 
§§ 801-960 (1970). 


MINING COMPANY: 
7 November % ‘1978 a 


~IBMA 216, 224, 


(4) Trailing cable contained eight tem- . 


on 
Discussion — 


In Zeigler Coal Company, 2 : 7 | 
80 LD. 626, 630, 


~ CCH Employment Safety and — 
Health Guide par. 16,603 (1973), 
_we held that the validity of-an Or- | 
der of Withdrawal is not in isstie * 
in a section. 109(a) proceeding for _ 


the assessment of civil penalties and : 
that it is error for the Judge to: — 


either sustain or vacate such Order. 
Accordingly, the Board finds that ~ 
the Judge in this case erred when.he «| 
vacated the: Order of Withdrawal. = 

Judge (J ndge) issued an initial de- te a et 
cision dated March. 28, 1978, mm 

which he found that. no violation | 


ia Bes 


7 During the course of the proceed-- 7 


ing, the parties stipulated that the ; 
Genditions noted by the inspector in 
the Order of Withdrawal were pres- - 


ent. ‘On this appeal, MESA has ad-— 2 
vanced the argument that in view of - 


the Judge’s determination that no. - 
siclation occurred, he ignored the _ 
stipulations to its pre] aie. MESA 
also contends that: since the Judge _ 
accepted the stipulations it eould. 
offer no further evidence to estab-. _ 
lish a violation and that, as‘a-result 


they are now prejudiced by the lack . : 


of such evidence] in the record. 


‘In view of our disposition ¢ of this - 


case, we do not. believe that weare " 
“required: to decide. this ‘issue raised | - 
oy MESA on this appeal. | 


- We have reviewed the inane . 
including the stipulations entered 


into by the parties and have deter-- 7 
_ mined, as did the Judge, that under _ 


the circumstances no violation ‘ex- 


. es Por chat af 18. lege froin ‘the. 
+ record that there is no other evi- 
* dence, as the issues of fact devel- 


. oped, which could be offered by 
 . MESA which would be Se porment: to 


oe this decision. } 
We, therefore; hala that the pres- | 
-_ sends of a defective piece of equip- 


“ment in a working ‘area is prima 


oo facie evidence of a violation of the. 


é: : Act; 


“however, such evidence can 
be- rebutted: by the. operator, and 


_ where he demonstrates, as. he did, 
_.. by-a preponderance of the evidence 
| that the equipment: was under re- 


: ‘pair and had not been used. and was 


- : “not to be operated until it met the 
required safety standards, no viola- 


/ . tion of the Act has occurred. 


We are in no way critical of the 
: action of the inspector in Issuing: the 
Order of Withdrawal. As we view 
 the-transer ipt, he was not aware of 
~ the state of conditions that existed. 


when he issued the Order, nor was 


~ the foreman who. accompanied him 


a -on the inspection, and that the full 


circumstances were not disclosed 
a until the hearing. . 


a Part of the J nudge S decision reads : 
e “as follows: Sl | 


“There is a strong inference raised that 
| it was the intention of thé section fore- 
man. to use the second compressor with-— 
‘5s out having it comply with the Act. How- | 
_. ever, inference alone is not sufficient to 
_. éstablish a violation. The evidence is ¢lear 
ae. that the. compressor observed by the in- 


Spector was never energized or used. No 


Violation occurred and the order is va-. 


ics (Dee. 11, Italies supplied.) 


We are of the opinion that taken 
sa ae of context the: italicized lan-— 


| "guage of the J yee could create the 


"DECISIONS, OF Ta DEPARTMENT. OF THE INTERIOR 


impression er he misstated ite law — 
and misapplied it In finding | no Vlo- 


lation. However, we conclude that — 
this was simply - an unfortunate 


choice of language and that the 
_ Judge did decide the case correctly. 


We construe his language to mean 


that a prima facie case was estab- 


lished by MESA; however, the. Op- — 
erator rebutted this showing by 


MESA, and that accordingly, there 
was no violation. In other words, | 
there is: sufficient evidence in . the 


record to sustain the Judge’s find- 
ings that the equipment was not in- 


| tended 1 to be used. 


ORDER 


WHEREFORE, pursuant to the 
authority celegated to the Board by 
the Secretary of the Interior (43 
CFR 41(4)), IT IS HEREBY 


ORDERED that excepting the va- ; 
cation of the Withdrawal Order, the 


initial decision, issued March 28, 
1973, in the shave: entitled matter | 


Is AFFIRMED. 


6. E. - Roams J R. eas 


ae bs ‘CONCUR: 


Daviw Doanz, Member. — 


UNIFORM RELOCATION 
ASSISTANCE APPEAL 
OF EARL C, MAY 


1 OHA 27 | | 
Decided N ovember 7 ig 4 9973 3 


Appeal from: a determination dated 
April 25, 1973, by the Regional Direc- 


tor of the Southwest Region of the 


180 1. Di - 


ad 
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| November ds 1973 


rns of Reclamation, reducing the 
certain allowable items: in 


amount of: ¢ 
a claim for relocation assistance bene- 


fits in connection with the acquisition 
by the United States of ‘Tracts Nos. 


45-317, 3-20-417 and 2-28-41, 


" Mountain Park Project; Oklahoma. 


| Affirmed: in: part and modified in 
part. 


Uniform Relocation Assistance. and 
Real Property Acquisition Policies Act. 


of 1970:. ‘Uniform Relocation. _Assist- 


ance: Moving and Related Expenses: | 


M oving Expense Allowance _ 


Where. qualified persons displaced § from 
their dwelling. elect.to receive a moving: 
expense allowance under: subsection, 202 


(b) .of the Act, the payment, is properly 


based on the schedule established for such 


purpose by the Bureau head in accordance 


with moving allowance schedules. main- | 


tained by the State highway department 


of the State in -which the displacement 7 


occurs. 


Uniform | Relouatinn Resitanee ea 
Real. Property Acquisition Policies Act 


of 1970: Uniform. Relocation Assist- 


ance: Moving and Related: Expenses: 


Payments in Lieu of Moving and Re- - 


lated Expenses: Fixed tae — 
ing of Farm Operation 


>) In computing average annual net earn- 


ings of a farm operation. for purposes of 
determining the amount of the fixed re- 
location payment to which the claimants 
are. entitled under subsection 202(c) of 
the Act, by reason of. displacement from 


their farm operation, the utilization by — 


the Bureau ‘of a four-year period which 
is more equitable for establishing such 
earnings than the two-year period which 
would otherwise be. applicable, will be 
upheld as a reasonable exercise of the 
discretionary authority delegated to the 


ance! 


Bureau for such purpose under ost 2 . 
Departmental regulation. | : 


In computing average annual net ear nings a 
of a farm operation for purposes of de-. 
termining the amount: of the fixed rélo- ‘ 
cation” payment to which the claimants ~: | 

are entitled under subsection 202(c) of ) 
the Act, charges for use of the lands on |. 
a rental basis may not be deducted from 

net earnings which are reported and = 

: recognized for income tax ood aes of the 


owner of the farm operation. 


: Unifovai’ Relocation 7 eee ‘and. 


Real Property Acquisition Policies Act 

of 1970: Uniform Relocation Assist- 
Replacement. OUND for. 

Homeowners | a head ee 


Where it appears. that tie replacement: | 


housing payment authorized by the Bu- 


reau under subsection 208(a) (1 ) (A) of 
the Act represents an amount which, © 
when added to the acquisition cost of the - 


dwelling acquired, meets the reasonable: 


cost of the. comparable replacement ~ 
dwelling which is decent, safe and sani- 
tary, and adequate to accommodate the: 


displaced persons, the Bureau. determi- 


nation will: be affirmed. In: determining 
such amount, it is: ‘proper to add to the: 


‘total appraisal of the acquired dwelling, 
the proportionate amount of the total.ac- | 
_ quisition costs in excess of appraised val- _ 
uation of: the. acquired property which is. 


allocable to the:. acquisition cost of the ” 


7 acquired dwelling... 


APPEARANCES: Earl C. May, pro Ree 
Z. P. Sheldon, Acting Field Solicitor of — 


the U.S.. Department of the Interior, — 7 
_ Amarillo, Texas, for. ‘the Bureau of ae 
| Reclamation. ; ae 


‘OPINION BY: US. PATTON. 


OFFICE OF HEARINGS AND | 
| APPEALS © 


Earl C. May. has: peeled ee * - 


determination dated eee 25, 1973, ; 


DECISIONS OF. 


a 


bee tie Regional Director, Souths ‘ 
~ west Region. of the Bureau, of Recla- 
mation, hich reduced the amount 


| of. een allowable items in his 
claim, submitted I February 9, 1973, 
for himself and in behalf of his wife, 


Mary C., May, for relocation assist- 


ance benefits under sections 202 and 
203(a) of Title IT of the Uniform 
Relocation Assistance and - Real 


i - Property Acquisition. Policies Act 


of 1970, 42 U.S:C. §§-4622 and 4623 
(1970), in connection: with the ac- 


quisition, by. the United States on 


July 5, 1972, of Tracts Nos. 4-5- 
* B17, 320-417 and 2-28-417, Moun- 
7 tain Park Project, ‘Oklahoma. The 
items of the claim and the amounts 
approved by the Burean a are shown 


_ below: 


. chy Moving and plated expenses in the 
sum of $500, representing a‘moving ex- 


pense allowance of. $800 and. a. dislocation. 


allowance: of $200, claimed :by the Mays. 


under subsection 202(b): of the Act,. by: 
reason of displacement from their dwell- 
. ing, in lieu of payment of ‘actual moving. 


and related expenses: authorized by Sup 


' section 202 (a).of the Act. 
The Bureau determined: ‘that’ the allow- 


able ‘in’ lieu payment’ was’ -$425,-: eom- » 


prised of $225 for-moving: costs pursuant 


; 7 to Oklahoma’s moving schedule. fora six- 
room house,.as provided .by. the. Federal 


Highway | Administration, “plus 
“claimed: $200 dislocation allowance, 
| “@y A. fixed “payment ‘of the sum. of 
$10, 000, the maximum allowable under 


the 


. : ‘subsection 202(c) of the Act in. lieu of | 
- actual moving and related expenses be- 


_ cause of displacement ‘from their farm 
operation, claimed by the Mays upon the 


basis of their. computation of average an- 


‘nual net earnings: of the farm operation 
in such amount, before income taxes, 
during the taxable years 1971 and 1972, | 


THE DEPARTMENT OF 


‘THE INTERIOR — [80 LD. : 
‘The Dusan found. fk the allowable 

in lieu payment was’ $4,351.55, the aver-. _ 

age annual net earnings of the farm op- 


eration. during the period 1969 through 


197 2as computed by the Bureau, the said 


period having been determined by the 
Bureau to be more equitable for estab- 
lishing such earnings than the period 
1970-1971, the two taxable years immedi- 


ately preceding the taxable year in which 


the farm operation moved from the real 
property acquired for the project, as pro- 


' vided in subsection 202(c) of the Act. 


(3) Replacement. housing costs total- 


ling $4,629, claimed by the Mays under 


subsection 203(a) of the Act, as quali- 
fied homeowners. displaced ' from their 


dwelling, $4,550 of which represents the 


difference between an estimated $7,750 


cost of the dwelling and garage on the 


real estate acquired by the Government 


and an estimated $12,300 cost of the re- 


placement ‘dwelling, and the ‘balance of 
$79. representing: expenses incurred in | 


closing: costs: incident’ to the pparchase, of 


the replacement dwelling. : 
The Bureau determined that ‘the total 
allowable replacement: housing costs were 


$2,982, made up of a housing differential 


of $2,908 . (the difference between the 


$11,850 - allowance. for the. replacement 
dwelling and the $8, 947 cost of the dwell- 


ing acquired by the Government) and the .S 
| claimed $79 in closing | costs. Pe ee 


Thus, the “Mays? claim, for reim- 


| bursement for moving and related 


expenses and for replacement hous- : 
ing costs, in the amount of $15,129, 
was reduced by the Bureau to 
81, 158,55.. Be 2 

we: heanee on the appeal was held 
on J uly 25, 1978, in Amarillo, 
Texas, before Administrative Law 
Judge William J. Truswell. At the 
outset of the hearing the Bureau 
added to the amount, approved for 


| payment under i item. (2), above the 


Bs 718) 


sum. of $356. 19. for. Tea property 
taxes paid by Mr. May, bringing the 


total in lieu payment allowed for 


this item, in. accordance with the 


Bureau computation, to $4,707.74. 


and the entire amount. allowed 
under the relocation assistance bene- 
‘fits claim to $8,114. 14. : 


_ The record, shows that the] Bateau 
of Reclamation acquired the above- 


described ‘tracts. comprising the 
May farm property, situated in 


Kiowa County, Oklahoma, as well — 


as the improvements thereon, in- 
cluding. the _ 
owned and occupied by the Mays, on 
July 5, 1972. The purchase price was 
$120,000. The property had been ap- 
praised by the Bureau at $114,000. 


Under the terms of the land pur- © 


chase contract the. Mays retained 
_ the right to possession of the prop- 

erty until December 31, 1972, and 
_ the right to salvage all improve- 
— ments including the dwelling, at the 
a appraised salvage. value of $1,400, 
such sum to be deducted from the 
- purchase price. The contract terms 


provided ‘also for the Mays’ harvest- 
Ing and retention of crops :on the > 
acquired lands, except for a portion — 


required for relocating a railroad, 
- until December 31, 1972. The Mays 
moved from their farm home into 
their replacement. dwelling i in. Ho- 
bart, Oklahoma, on December ts 


| 1972. On January 29, 1978, a lease: 
agreement. for agricultural and 
- grazing purposes was entered into ~ 


between the parties, involving 246 
acres of the lands, for the period 


January 1,-1973, through Decem- 
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six-room - dwelling 


pL 


: ber 31, 1973, with a a of neal - 


for one year at the option of the — 


lessee, at a rental of $1,204 annually. 3 


_ With respect to the. reduction. of © 
his claim for moving expense allow-_ 
ance, item.(1) above, the appellant. 


contends, in effect, that he should be. — 
- entitled to the maximum moving al- . 


lowance of $300, authorized by sub- 
section. 202(b) of the Act, because — 
he did the moving himself at. a cost. : 
less than. that of the informal esti- ne 
mate of a commercial mover and he _ 


thereby effected - a saving "for: the > 


Government. aking i, 
The contention is ae ahd since _ 
the law affords no such alternative — 


as proposed by the appellant. He - 


was. entitled under subsection 202 ee 


(a) ( 1) to the. actual, reasonable .. 


moving expenses for relocating. hie’ * 
family. in the replacement dwelling - - 
or, under . subsection 202(b), to a 
payment in. liew thereof, made up _ 
of a: dislocation allowance of $9.00 | 


plus moving expenses. determined — - 


according to a schedule. established . 
by the head of the Federal agency, 
not in excess of $300. Departmental 
regulations issued February 9, 1973 — 
(41 CFR Part 114-50,38 F.R. 3965~ . 


8980) ,* in effect at. the time.of sub- 


mission of the appellant’s claim, and 


_ which were promulgated in. accord- Ve 


ance ‘with guidelines: of the Office. : 
of Management. and. Budget,? pro-— 


vide in g- 114~-50.701-1. that. moving | . 


allowance schedules. maintained by. | 


These Guaiindions were | amerided “en. 4 


March. 16, 1978. (38 FR: 7116) andon ‘Sep... 


tember 10,1973. (38 FR. 24649-24650). with-" . 
out change material hereto. 
? Circular No: .A-103,. issued May 4, “1972. 


‘DE CISIONS: OF. THE 


an a ar ae State iahway de- 
partments should be used as the 
’.. basis for the schedules of the Bureau 
or Office concerned. At the hearing 
the Bureau of Reclamation estab- 
_ lished that it follows. the Federal | 
a Highway Administration schedule 
~ of moving expense allowances pub-- 
-. lished: in the Federal Register on 


~ September 30, 1971 (36 F.R. 19163), 


. which sehedule is based on moving 


- allowance schedules: of each State, 


_ “Puerto Rico and the District of Co- 


i lumbia, The allowance therein set 
forth for moving six rooms of furni- 
ture: in Oklahoma is $295. Accord- 


ingly, the in lieu payment was prop- 
erly determined by the Bureau as- 


$495, 


As to item (2) oe concerning 
_ the proper in lieu payment under 


‘subsection 202 (c) of the Act for dis- 
placement from the farm operation, 


the cited provision of the Act, $46 


of the aforementioned guidelines of 


the Office of Management and Budg- 


et, and the Department’s imple- 
_ Inenting regulation i in § 114-50. 702 


authorize a fixed payment in an — 


amount equal to the average annual 
net earnings of the farm operation 
. but. not less than $2,500 nor more 
- ‘than $10, 000. ‘The term “average : an- 
nual net earnings” for purposes of 


‘subsection 202(c), §§ 4.5 and 4.6 of 
» the OMB. guidelines, and Depart- 
. mental regulation. § 114-50.705 in 


- which it is defined, means the aver- 
age. annual net earnings of the farm 
e operation, before Federal, State, 


and local income taxes, during the 
two taxable years immediately pre- 
_ ceding the taxable year in which 


ow 


DEPARTMENT OF THE INTERIOR 


ceils fap eres moves eae the 
real property acquired, or during — 


such other period as the displacing 
agency determines-to be more equi- _ 
table for establishing such earnings, 
and includes any.compensation paid 
by the farm operation to the owner, 


his spouse, or his dependents during _ 


such period. 


Record information in copies. of 


the Mays’ Federal income tax re- 


turns for the years 1970 and 1971 — 
| (the two years immediately preced- 


ing the year 1972, in which the 


- Bureau acquired title to the real 


property and the Mays moved there- 
from to their replacement dwelling) 
shows net earnings of the farm op- . 
eration of $2,322.12 for the taxable 
year 1970 and of $4,701.31 for the 


taxable year 1971. The Bureau, rec- 


ognizing that 1970 was a dry year 
and, therefore, not representative, 
ieee it would be inequitable 


to use only the years 1970 and 1971 


for determining the average annual 
net earnings of the farm operation. 
Therefore, and in order that the 
Mays might have the benefit of the | 
high 1972 net earnings of $14,291.12 
included in: the computation, the 
Bureau prescribed the four-year 
period 1969-1972 as proper for és- 
tablishing the average annual net 
earnings the farm operation, thus 
including one year prior and one | 


year subsequent to the two-year pe- 


riod which would otherwise have - 
been applicable. The Bureau added 
to the figure shown on.the tax re- 
turn as net earnings for 1972 the 
$1,204 rental paid in 1972 for the 
lease year 1973, such item having 


“te ae a 


* rs) 


ay q Hugely baa deducted as an eX- 
_ pense of operating the farm in 1972. 
The Bureau then deducted from the 


average : annual net earnings figure 


— of $6,453.55 thus arrived at, a charge 
denoted as a “return to ail land 


investment” which approximates 
2 rental costs for use of the land for 


‘the years 1969 through 1972, com- 
' puted upon the same basis as that 
used in determining the rental in the 
Jease of the farm lands, namely $6 


~ an-acre. annually for croplands and. 


$4 an acre annually: for pasture- 
lands. The net earnings for each of 
the years mentioned were thus re- 
duced by $2,102, resulting in the 
average annual net earnings figure 
of $4,351.55 determined by the “Bu- 


reau as proper for purposes of the. 
in lieu payment. | 


The appellant, apparently in 


- agreement that the years 197 0-1971 | 


should not be used for computation 
of the average annual net earnings, 
- urges that the period for computing 
such earnings should be the taxable 
years 1971 and 1972. He avers in 
this connection that the 1972 crop 


year did not end until December 31, _ 
1972, and that, under the contract of 


sale, he had full possession of the 
farm operation to that date. He also 
asserts that he continued farming 
and retained all farm equipment, 
cattle, implements and facilities to 


farm until December 7, 1972, when 


he held a farm sale of these items. 


He claims that $10,867.60 repre- 
gents one-half of the net, earnings of 


the farm operation during the pe- 
riod 197 11972, based upon net 
| 528-7554 2 
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earnings of $4, 701.31 in 197 ‘a had 
$14,291.12 in 1972.2 Further, the. ap. 
-pellant challenges the Bureau’s ac- | 
tion in deducting from net: earnings 
shown by him in his Federal income 
tax returns for 1969 through 1972, . 
the charges it assigned for use of 
the lands equivalent to the rental 
charges the parties agreed to under 


the agricultural ae grazing lease fe 
for 1978, 


From the evidence erent it is 
our view that the Bureau’s determi- + 
nation to utilize the four-year: pe- os 


riod 1969-1972 for computing aver- 


age annual net earnings of the farm oe 
operation was in fact more equitable’ Ea 
for establishing representative an- 

nual net earnings in the circum- . 
stances of this case than the period - 
1970-1971 which would otherwise. 
have been applicable, and that the | _ 
time period prescribed was clearly _ 
warranted. We, therefore, find that: 
such action was a reasonable exer- 
cise of the discretionary authority ae 
delegated to the Bureau under the _ 


pertinent Departmental re gulations = : 
for this purpose. : 


_ On the issue of the proper: ore ap 


putation of average annual net ~ 
earnings of the farm operation, 
however, the Bureau erred in de- 
ducting from the net earnings, as... 
reported i in the Federal income tax’ — 
_ returns, charges for use of the lands: 


_ 8Including within. total earnings. in 1972, |. 
representing the lease» . 
rental for 1973, a charge paid in 1972, it. 9% 
would appear that one-half of the total net. © 


the sum of $1,204, 


earnings for the years 1971-1972. would ..be. ‘a 
$10,098.21 rather than: ant 867. 60 as. claimed ee 


by the appellant. 


a 724. oe DECISIONS 


: 7 on a “ental basis "There is no iene 
- . guage in the Act, the OMB guide-— 
lines, or the Departmental regula- 


; tions, which would justify such pro- 


= cedure. The definition of average 
. annual net earnings, noted above, 
. specifically states that the term re- 


* lates to such earnings “before Fed- 


> eral, state, and local income taxes” — 


| meaning, clearly, such net earnings 


as must be reported and which are © 
= recognized for income tax purposes. 
_ From a tax standpoint, a value. 
- would. not be assigned to. the land. 
sna The value of an investment in lands 


1S not recognized for Federal in- 


come tax purposes and gives the 


owner no tax benefit until such time 
as he sells the land. No deduction or 
amortization is allowed for such a 
capital investment on the ground 
that the land is not’ a depletable 
. asset. Further, for proper account- 
ing purposes, the land is a’ fixed 
asset and no allocation is made for 
the land expense on a yearly basis. 
Therefore, in the absence of any 
record evidence which would estab- 
lish that the net earnings on the 
Mays’ Federal income tax returns 


- for the years 1969-1972 are incor- 
rect, they are accepted as correct for. 


' the purposes of this decision and 
the proper amount of the fixed relo- 
_ cation ‘payment, computed. there- 


| from, i is found to be $6, 542.60. This 


: figure takes into account the rental 
_ paid in 1972 for the 1973 lease year 


andthe real ‘property taxes: of. 
_ service, that the addition of 5.26 per- 
cent to the total appraisal ‘of the | 
acquired. dwelling. represents the 


$356.19. 
-Concerning replacement house 


= ‘pénefits claimed under section 203 
of the Act, the dispute’ between the 


oF THE DEPARTMENT OF. THE: INTERIOR | 


parties ie to the amount ofthe ©. 


additional payment allowable under 
subsection 203 (a) (1) (A) to equal- 
ize the reasonable cost of the re- 


placement. dwelling. ‘The. cited sub- . 
section,.and the implementing regu- 


lation § 114-50. 801, provide, perti- 


‘nently, that the additional payment 


shall include the. amount, if any, | 
which when added to the acquisi- 
tion cost of the dwelling acquired 
by the agency equals the reasonable 
cost of a comparable. replacement 
dwelling which is decent, safe and 
sanitary, and’ adequate to accom- 
modate such displaced person. _ 
The Buréau’s allowance of $2,908 . 
for the housing differential was de- 
termined on the basis of an ap- 
praised evaluation of the dwelling 
acquired by the Government in the 
amount of $8,947 and an appraised 
evaluation for the replacement 


— dwelling of $11,850. Included in the 


allowances for the acquired. dwelling 
were these items: house, $7,500; 

garage, $250; water and sewer facil: 
ities, $500; building site, $250; plus 
$447, representing 5.26 percent, over 
the total appraisal. As to the re- 
placement dwelling, the elements 
were $12,000 for the house and $250 


for necessary repairs, less $400, the 


value of the. storm cellar. The 
record shows that a. portion . of 
the value of. the farm’s. water 
system. Was . assigned to the ac-_ 


quired dwelling unit. because the 


replacement dwelling has | water 


Pronornonaie: costs of the snecified 


[80 1 De 


a) ne 


| items’ in ne total archee. price of 


the acquired property, and.that the 
$400 value for the storm cellar of 


the replacement dwelling was de- 
ducted because the purchase price 
_ of the house included such amount 
for the storm cellar and the com- 
parable feature in the farm resi- 


_ dence was excluded in the computa- | 
tion of values in that residence. The 
_ record shows that the storm cellar 


in the acquired dwelling was valued 


at $1,000. Consequently, it would 
appear that the Bureau’s total al- 
_. lowance was $600 more than the to- 


tal. of the elements of value thus 
| considered. | ea 

_ Essentially, the appellant Bh iekts 
to the addition of the 5.26 percent 


to the appraisal. figure for the ac- _ 


quired dwelling, asserting that the 
- land alone should bear this increase. 


However, to acquire the land the 
Bureau: was required to purchase 
the improvements thereon, inelud- | 
_ ing the dwelling, and the Bureau 


paid $6,000 over the appraised value 
of the property to accommodate the 
‘Mays and accomplish the purchase. 


_ In the circumstances it is our view 
_ that the allowable housing differen- 
tial should properly 1 reflect such per- 
centage increase. Further, the appel- | 
lant. asserts that $800 should be al- 


lowed for repairs to the replacement 
dwelling rather than the ‘$250 the 
Bureau allowed,.in order to.cover a 
necessary improvement to the. re- 


placement dwelling not previously | 
considered, 2.¢., the doorway which 


- was.cut into the garage so that. a 
deepfreeze could be used. Such deep- 
freeze had been in. the acquired 
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lym 


% kaye 


| dwelling but. ee was ho. room ioe 
it in the replacement housing. This - 
appears to be an authorized slonen: 
of value; nevertheless, because the — . 


total allowance provided by the Bu- | 
reau is sufficient. to cover it, any 7 
additional allowance: for this item ~ 
alone would be unwarranted. ee 
_ Accordingly, the Bureau's. allow- ic 
ance of $2,982 for replacement: hous- © 
ing costs i is affirmed. | - 


- Insummary, the determination of | 
the Regional Director of the South- 
west Region of the Bureau of Rec- 
lamation is affirmed as to items (1) — 
and (3). above and modified as to 
item (2),.as ‘indicated herein, The 
| total amount of the relocation assist- 
ance benefits thus allowable eae 


the Mays’ claim i is $9, 949.60. 


This decision constitutes the ‘anal 
| administrative determination of the | 


Department in this matter. 41 on a 
114-50. 1101-1, | _ 


<Seaweus ‘A. Parron, ee : 
“Special Assistant to oh Director. ea 
AMIGO SMOKELESS ae, - 

| COMPANY - | 


QIBMA S100 
i - Decided November 9, 0,197 


This is an neal by Amigo Smokeless : 
Coal: Company (Amigo) from a Memo- 


randum | Opinion - and Order issued 


July 31, 1978, which consolidated for | 


hearing an Application. for Review - 


| pursuant to section 105 (Docket. No... 


HOPE: 72-58): with a proceeding for . 
assessment of civil penalty pirmant to. ° 


bi solidate the DEC ceanes: 


= 726 ~ _ DECISIONS 


| : section 109 “Docket, No. “HOPE 
a 72-295-P). | ites 
"Affirmed. 


| : Federal Coal Mine Health and Safety 
Act of 1969: Hearings: Consolidation 


_ Where, in a hearing on application for | 


review (section 105), both parties agree 
_ that the identical contentions of facts 

and law would be offered in an assess- 
ment of civil penalty proceeding (section 
109) presently pending, the Administra- 
tive Law Judge has the authority to. cou- 


= APPEARANCES: ‘Raymond £. Davis, 
-Esq., + ON behalf of appellant, Amigo 


~ Smokeless Coal. Company ; J. Philip 
Madison. - 


Me McCulloch, ‘Trial Attorney, on behalf 


~ Smith, ‘Assistant Solicitor, 


of Mining Enforcement and Safety 
- : Administration. | 


OPINION BY MR. ROGERS | 


INTERIOR BOARD OF — | 
‘MINE OPERATIONS 
APPEALS ae 


- Factual na Procedural — 
Back ground 


~ At the commencement of hearing 


-.on Application for Review in 


Docket No. HOPE 72-53, the Ad-. 


‘ninistrative Law Judge (Judge) 


' determined and the parties agreed © 


that. the. identical contentions of 


facts and law and the sarne evidence 


would be offered in the assessment 
. of | penalty proceeding simultane- 
ously pending in Docket No. HOPE 
72-295-P before another Judge. In 
_view of these facts, the Judge con- 
 solidated: the. Application for. Re- 


oF’ THE -RSPARTMENT. OF THE INTERIOR 


£80 LD. 


view wiehd the penalty assessment = Oe 
| proceeding and dismissed the pro- | 


ceeding before him. It is from this 
action that Amigo appeals ; and seeks 
rewlew. 


Contention o f Amigo 


. Amigo Smokeless Coal Company 


argues that it is being denied due 


process by the refusal of the Judge 


to proceed under section.105 of the 


Federal Coal Mine Health and 


- Safety Act of 1969, and that the 


Company will suffer the posstble 


_loss of substantial procedural rights | 
of judicial review by being deprived — 


of a section 105 hearing. Amigo also © 


advances the contentions that. while 


a section 109 proceeding can be con- 


-solidated with a section 105 proceed- 


ing, the converse is not true and that 


_ ‘the provisions of 43 CFR 4.511 are 
_ an arbitrary extension of the powers 


granted to the ee by Con- | 
oress. : 


I ssue ‘Presented 


Whether it 1s proper for an Ad- 
ministrative Law Judge to consoli- 


- date an Application for Review pur- 


suant to section 105 with a section 
109 penalty proceeding pending be- 


fore a different Administrative Law 


Judge. 


— Discussion 


We cannot accept Amigo’s argu- 
ment based upon its interpretation © 
of our decision in Zeigler Coal Com-. 
pany, 1 IBMA 71, 78 I.D. 362 
(1971), that it is being deprived “ot 





“2P.L, 91-173, 83 Stat. 742-804, 30 v. S. c. 


s§ 801-960 a sO 


RAST a “AMIGO. SMOKELESS COAL COMPANY 
wrest OS pis Bae ar November 9, 1973 

ate statutory ont to, litigate under. 
a specific provision of the Act.” As. 


we understand the Judge’s ruling 


he merely consolidated the 105 pro-. 


ceeding with the 109 proceeding for 
hearing purposes. All the rights of 


Amigo to a full hearing to try the 
factual and/ or the legal issue of the. 


validity of the Withdrawal Order 
in a 105 application are preserved. 
Likewise, such action will preserve 
Amigo’s right to a section 106 J udi- 
cla] Review. | 


We reject Amigo’ s contention 
that the J udge misinterpreted the 


language of section 109(a) (3) to its - 


prejudice and detriment. This 


Board cannot: envision how Amigo. 
will be denied due process or lose. 


any procedural right of judicial re- 
view as a result ae the consolidation 
of the two proceedings.” 


Some confusion may arise from 


| . the last sentence of the Judge’s Rul- 
ing and Order, wherein he stated : 


It is further ORDERED that Docket 
No. HOPE 72-53 be and Hereny. 4 is, DIS- 
MISSED. aR 


We believe, iowee ding: J udge 


| intended: by that sentence to merely | oe 
: ee titled proceeding IS AFFIRMED.» 


8 We. recognize..that.as.a: practical. matter - 
and in most instances, the proceedings under | 


_ Section 105, becanse of time limitations, 
would be the first to be heard and it is ap- 
propriate to consolidate with it a section 109 


. proceeding involving the same facts. Likewise, 
as in the instant case, when both the section 


105 and section 109: proceedings are pénding 
simultaneously before different judges, we per- 
ceive no real difference which one is ‘consoli- 
dated with the other. We view this,as merely 
a procedural matter within the administra- 
tive authority of the Office | of Hearings and 
Appeals to regulate. hearings. The result is the 


same—any issues of fact: and/or law common 


- to both. proceedings will be tied. only one 
Ome (see 30 CFR 4, sl 


Davi Doanz, Member. 


terminate the. procesding: ore 
than to: - dismiss . the : , 
docket. We base this belief upon 
other language of the Judge in his © 


him > rather 


Ruling and ~ Order wherein he. i 
stated :. 7 a ae 

Consolidation of the review proceed~. 
ing with the penalty eo is, there- a 
fore, appropriate. cs 


Accordingly it is ORDERED» that * 


Docket No. HOPE 72-58 and the issues. - 
of fact and law raised therein be consoli- Se 
- dated for hearing and determination. in. 


Docket No. HOPE 72-295-P.. 


~ Since we find no substantive error oe 
in the Judge’s ruling and disposi- | ° 
tion’ of the proceeding, 


the Board. : 
will interpret his ORDER in a.” 


manner to effectuate his intent. — 
Thus, we read his dismissal of : ‘ 
Docket No. HOPE 72-53 to reflect. 


a termination of that proceeding be- Bes 


fore him so that it could be consoli- . _ 


dated with HOPE 72-~295—P.o 
WHEREFORE, in light of the | 


foregoing, and pursuant to the au 
thority delegated to this Board, IT:: :.: 
IS ORDERED | that. the Judge a. 
“Memorandum Opinion and Order oa 


of. July 31, 1973, im: the: above- en-! ae 


and . the Amigo Smokeless” Coal. Ps 


Company, Application for Review, _ 
Docket No. HOPE 72-53, IS CON- 
SOLIDATED for hearing with the ee 
penalty assessment oe in Bs 
Docket. No. HOPE 12 205-F 


6. E. Rooms, Jr, Chairman. 


I concur: 


ee 


he 285.0 Indian Probate: 


DECISIONS. OF THE 


“ESTATE OF MINNIE MAY 


. ‘RIORDAN (CITIZEN 
- POTAWATOMI, cae 


2 IBIA 98° 
: - Decided November t6, 199 


fo Appeal from an Administrative Law 


.  Judge’s decision denying ee to 


| rehear. 


- Affirmed. 


Generally =” 


oe State s statutes of aescent and distribution Sica 
=. as construed and interpreted: by the high- 


est court of: the state involved will be 


- considered by the Department as control- 
es ling i in. tr ust heirship proceedings. 


z APPEARANCES: Law Firm of Buck, 


el Crabtree, Groves and Ransdell by Eric | 
' J. Groves for appellants, 


‘Maybelle 
DeWitt Dixon, Bobby Eugene DeWitt, 


J. B. DeWitt, Mary Kathryn DeWitt. 


7 Benton and Doyle E. DeWitt, Jr. 
_OPINI ON. BY M R. WILSON 


INTERIOR BOARD OF 
INDIAN APPEALS 


-: ‘This ‘matter - comes ‘before the 
Board on appeal from an Adminis- | 
~ trative Law Judge’s decision deny- 


ing petition for reheating of May- 
a belle DeWitt Dixon, Bobby Eugene 
‘+ DeWitt, J.-B. DeWitt, - : Mary 


Kathryn DeWitt Benton, and Doyle 


~. EB. DeWitt, Jr.,. identified herein- 
- after.as appellants. - : 

_. Minnie May Riordan, identified 
hermnniien as decedent, died -intes- 

tate December 17,1971. 


A hearing was held to determine | 
the decedent's heirs by Administra-_ 


DEPARTMEN! ah 


-Tnheriting: 


OF THE | INTERIOR (s0-LD. 


| tive: awe ase John F. Gutton: . _ 
on November 9, 1972. Thereafter,on — 


oN overnber 22 , 1972 an order deter- 


mining héirs was duly made and 


ead by the Judge wherein cer-— 


tain nieces and nephews were found’ 


to be her legal heirs to the exclu- 
sion of the grandnieces and grand- | 


nephew s of the decedent, the appel 
_lants her ein. 


The appellants, through counsel, 


filed a Petition for Rehearing from 
‘the Order of ‘November 22, 1972, 


supra. The Judge denied the Peti- 


tion and: affirmed ‘his Order of. ae : 
- vember 22, 1972. _ 7 


From fhe said denial ote 


through counsel, filed a notice of ap- 
_peal alleging, inter alia, as basis for 


their appeal the follow ing ¢ errors of 
law and fact: | 


_ (A) That rite oni. ‘all grandnieces 
‘and grandnephews 
| should be entitled to take by right of rep- | 
- resenting their predeceased parents. 


of the -Decedent, 


(2) That the estate in question is an 
“ancestral estate” and that such fact 


7 further qualifies: the petitioners to take 
_ by right of representation. » 


(3) ‘That in order for a more uniform 


and just result in the distribution of this 


estate, the Petitioners urge a strict in- 
terpretation of the statutes of succession. 

The foregoing contentions, it is 
noted, were previously raised by the © 
appellants and were duly considered 


and rejected in the Judge’s order of ._ 
January 26, 197 3 from which. the | 
| appeal herein was taken. 


Having reviewed: the PecGEd aa 


considered the briefs of the appel- ~ 
-lants, the Board finds that the ap 
‘pellants have shown no ‘valid ‘or 
compelling reasons why the Ad- 


ministrative Law Judge’s findings 


| “ESTATE OF MINNIE ‘MAY. RIORDAN 
oo (CITaEN POTAWATOMI UNALLOTTED) 


November 16, 1973 


of fact, Ron: ot law, and his 


decision of November 22, 1972 | 
should not. be sustained and ; 
affirmed. 


NOW, THEREFORE, t by virtue 


of the authority delegated to the 
Board of ‘Indian Appeals, by the 
Secretary of the Interior, 43 CFR 
4.1, the Administrative 
Judge’s. decision of November 22, 


1972, copy whereof is attached, is — 


HEREBY AFFIRMED. 


- This decision is final for ene De- a 


: partment. 


- ALEXANDER H. Wosew Member. 
I. CONCUR: | | | 
Mrrower. J. Sanacu, M ee 
ESTATE. OF MINNIE MAY .. 
RIORDAN (DECEASED, CITIZEN 


POTAWATOMI UNALLOTTEE, 
PROBATE NO. iP TU 95P 72) 


2 IBIA 101-A 
| ‘Decided November 22, 1979 


This is a proceeding to determine 


the heirs and to settle the estate of 


_ Minnie May Riordan, a deceased 
‘Indian, No. ‘Unallottee of the Citi- 
- gen. Potawatomi Indian Tribe. . 


Upon’ receipt of the notice of © 
death, a hearing was duly concluded 
at Shawneo, arr On ees ; 


ber 9,1972.. 
EF INDINGS AND. 


adduced are as follows: _ 
The said Minnie May. Riordan 
whose last residence was in the State 


of Oklahoma was born 2-10-95 and 


Law 


‘CONCLU: ; 
SIONS. ‘based: upon. the. evidence 


ais, intastate at ‘Normad, Okla- eS 
hhoma, on 12-17-71: ~ Bee 
At the date of death the decedent oe 
was possessed of that trust or re- 
stricted property, real and personal, 

— located on, the Citizen Potawatomi 
Indian Reservation(s) listed on the 
inventory/ (ies) attached, and. other _ "4 


rep orting documents: ancl 


At death the decedent was. sure 


vived by certain persons whose rée- 
spective names, relationships, birth 


dates, and interests in the estate. 
under. the statutes.of. descénit’ of the 
State(s). 


of Oklahoma — are as 

follows: 

Ruby M. DeWitt Fox, Citizen Pot- : 
awatomi Unal., niece, 4 

LeRoy DeWitt, Citizen Potawatoini 
Unal., nephew, 14 


| qi uanita DeWitt Nash, Citizen: Pot- 


awatomi Unal., niece, 14 
Charles DeWitt, Citizen Potawa- 

tomi Unal. , nephew, ve 

A question “was. raised as to 
whether the grand nieces and erand 
nephews, being the children of de- - 
ceased nephews, were heirs at law: 


of the decedent and entitled to share _ 


in the estate. Subsection 6 of Section 
913, Title 84, Oklahoma Statutes, 


1961 , provides that where the deced- — | 


ent leaves no issue, nor husband, nor 


wife, and no father or mother, or ~ 
brother or sister, the estate-must go 
to. the next. of kin. In this case the — 
‘next of kin” are the nephews‘and 
nieces and not the grand nephews Bes 
-and grand’ nieces. In the case of 


Appeal of Hall, 102, A. 977, 117 Me. 


100, the court held in-a similar case . a 
that the grand nephews and grand 


_ DECISIONS OF THE. 


ae 730 a 


he nieces. were not frst of. iin? eae. 
.. not heirs at. law. The Maine statute 
on descent and distribution was the 
game as the Oklahoma statute. The 
ee ‘Supreme Court of California in the 
case of In Re Nigro’s Estate, 156 
_ P. 1019 (Cal. 1916), likewise ‘held 
that — grand nephews and grand 
nieces were not “next of kin.” 


Vol. 4 Page on Wills,. Section 


oe 484, 18 states the rule that “* * * the 
words ‘next of kin’ mean the nearest | 
e blood - relations, and not all those 
~. who would take under the statute of » 
is : ; distributions. 
means a brother in preference to 
a nephews, sons of a deceased brother; 
.. .aud.nieces in preference of grand- 

ce - } pices we 


#409 (Next of kin’ 


~The attorneys for the a ane 


cat ews ¢ and grand nieces submitted an_ 
: ~ excellent brief in arguing that their 
_ clients are entitled to share in this 
- > estate, However, I believe that this 


: Ee case is controlled by the case of Zn 
Re Humphrey’s Estate, 141 P. 2d 


993 '(Okla. 1943). In that case the - 
. question was whether the “next of 


: i kin” were two uncles or whether the 


“next of kin” were the. two uncles. 
~~ and:children'of deceased:uncles: The - 


_.’ Supreme Court of Oklahoma held 


: _ that the two uncles were the “next 
of kin” and that the children of de- — 


ceased. uncles were not included as 


cele s ‘next. of kin.” Applying that rule ~ 


ve here, the nephews.and nieces would 


| take as against the children of de- 
oe ceased nephews or nieces. 


. # are not. entitled to share in this 
a estate. 3 aor | 


DEPARTMENT 


or THE INTERIOR | (80 1D, os 


The Suporndentont or other of. 
‘Rear | in charge is to collect a probate 


fee of $75 pursuant to the Act of | 
January 24, 1923, 25 USC_ § 372 , 


(1970), Pee on the estimated 
. value of $788,644.76 of the land and 


personal property subject to the ju- 
risdiction of this Department. 


ORDER 


Now, THEREFORE, oa vad 
of the power and authority vested 


in the Secretary ‘of the Interior 


under sec..1 of the Act of June 25, - 
1910, as amended, 25 USC 8 379 3 

(1970) and other applicable stat- 
utes, as delegated (211 DM 13.7; 35 
FR. 12081), IT IS HEREBY OR-— 
DERED, that the Superintendent 
or other officer in charge distribute 
the estate to the decedent’s heirs 
named in the findings and conclu- 
sions herein. The distribution of in- | 
terests remaining in trust or in re-» 


stricted status is to be made subject. | - 


to the burden. of payment of the 
probate fee and to the payment of 
allowed claims. Those ‘rights of 
(homestead) (dower) (curtesy) in- - 


cluded. in: the. findings.and.conclu- 

sions are recognized, andthe inter- | 
ests to be distributed shall be and 
are subject to. the burden thereof. 

This decision is final for the De- 
partment unless a petition for re- - 


hearing is timely filed in accordance 


with 43 CFR § 4.241 within 60 days... 


from the date hereof as set forth in 


- the notice attached hereto. 
ae We, . therefore, hold that thes 7 ie er 
a grand nephews and grand nieces. ae 


Joun F. Curran, a 7 
— Administrative Law Judge — 
Tulsa, OK 74101 ° | 


WL). LS ESTATE 


| oF LLOYD. ANDREW. SENATOR 
Sd (YAKIMA ‘UNALLOTTED | NO. 


1124-02323) 


N ovember 16, 1973 


ESTATE OF LLOYD ANDREW. 
SENATOR (YAKIMA UNALLOTTED © 
: NO, 124-U2828) 


9 IBIA 102 
Decided N ovember 1 6 1973 


Avipéal faut an Administrative. Law 


Judge’s order. denying petition tor : 


| rehearing. — | 

Reversed ua aan 
325.0 Indian Probate: Marriage: 
; Generally—325. 3. Indian cay obate: 
‘Marriage: Indian Custom 


| Indian marriages are based. upon the i | 
ages and customs of the tribe or tribes 
~ involved. .  * | , | 


370. 0 Indian - Probate: 
Generally | 


A rehearing will be eid when the 
record does not support the J udge’ s find- 
: ings. 


APPEARANCES: Law aes of Hovis, 


Cockrill, and Roy, for appellant, Pau-- 


line Wannasay Senator. 


ee BY MR. WILSON | 


--INTERI OR BOARD OF - 
INDIAN APPEALS | 
- Pauline ‘Wannasay Senator, here- 
inafter referred to as petitioner, 


through counsel, the law. ‘firm ‘of 
. Hovis, . Cockrill, and Roy, has filed 


_ ages and divorce, : 


with this board an appeal from an 


Administrative Law Judge’s deci- . 


sion denying her ioe for re- 
hearing. 
‘The. record Shaicites that ‘the 


decadent, Lloyd Andrew Senator, | 


Rehearing : 


| dad intestate J anuary 16, ‘4970. ae 
hearing to determine his. heirs was. : 
held and concluded October 18, ve 
1972, by Administrative Law Judge : is 
Robert C. Snashall. Thereafter, on.” 
December 7, 1972, an Order deter- 
mining heirs was made and. enter ed. 


by the Judge. 4 i 
In the Order of December re 1972, ae 


- Edith Eli (Senator), among other - : 
things, was found to be the.surviv- a 
ing spouse and entitled to an u- 
‘divided one-half share of the dece- i. 


dent’s estate. — 
On February 5, 1973, ‘the: eet | 


_tioner filed a petition for rehearing 


wherein she alleged. that the J udge . 


‘in his Order of December 7, 1972, Z ; 
was in error in finding Edith ER . 


the lawful wife of the decedent and } ca 
not the petitioner. es 
The: Judge, fice nts of chee es, 


: ary 15, 1973, denied the petition 3 In ee 
the followi ing language: : 


7 Petitioner contends Edith Eli Senator ae 
was not the lawful surviving spouse. of . x 
decedent, nor his wife at any time, since — 
“they never intended to be husband and | Be 
wife nor was. there ever any exchange _ 
of gifts such as would be required to | 
validate a relationship by Indian cus- — 
tom.” The petition evidences a lack of 


understanding of Indian custom marri- 7 


Lloyd . Andrew Senator: and ‘Baith: ee a 


Senator cohabited together for a period mae 
of approximately four years; that during 
said. period there was born to their union 


three presently living children. Since, 


_ stated briefiy, an Indian custom marriage 
consists merely of. cohabitation as man 7a 


| 782 oe) “DECISIONS: 


7 and. wife it is ineonceivable that anyone 
- could reasonably argue the relationship» 


of decedent and Edith Eli ‘Senator could 


fail to evidence an intention to live 
. together. as husband and wife. Estate of - 
-. Charlie — 
' . - €44845-22). 
tribes have clearly defined marriage 
ritual, or have had in the past, no such 


Wilson, - Unallotted Pawnee 
Although it is» true many 


requirement as exchanging of sifts per- 


. tains to creation and existence of an In- 


‘dian custom marriage within ‘the Yakima 
Indian nation, 25 CFR 11, 28. . 
~The Yakima Indian nation by resolu- 


ce 4 tion ‘of December 16, 1953, abolished: In- 


dian custom marriage and divorce. Lloyd 
and Edith Senator. formed their. relation- 
ship prior to ‘such action in approxi- 


- mately year. 1952: They separated in ap- 


proximately 1956 and therefore could 
have. only obtained a divorce by angli- 


| _-cized [sic] meaus. This they did not do. 


Petitioner contends further that she 
had no ‘notice of the hearing ‘of Octo- 


ber 18, 1972. However, she admits in her 


affidavit filed in connection with the peti-- 


tion for rehearing her “continuing ad- 


dress has been P.O. Box 503, Pendleton, ) 
Oregon . 97801” which is the address to . 


which notice of said hearing was mailed 
on September 15, 1972. The’ notice of 


hearing was not returned to this. office . 


and she is therefore chargeable with.« con- 


structive notice of said hearing. _ | 
ee In. view of .the. foregoing . comeigainns 7 
_.. the result of this estate would not have 


been changed if the petitioner had in fact 


attended the hearing and testified in 


ne keeping with the matters: contained in her 


_. affidavit attached to her petition and re- 
hearing. Likewise, there is no indication | 


| that the result might be altered by erant- 
ing a rehearing at this time.. 


‘i The petitioner, as basis for hes 
appeal from the Tudge’s: denial of 


| February 15, 1973, Seiad as fol- 
| lows: | 


oF THE DEPARTMENT. 


OF THE es Bs [80 ADs 
"The ‘basis for this aoe is the er-. 


Administrative Law J udge that mere CO- | 
habitation .is sufficient ‘to. establish a 


“ceremonial marriage” undér the Tribal 
Customs of the Yakima Indian Nation 


existing prior to 1953. It is the position 
of Petitioner that the ‘essence of the cus- 
toms of the Yakima Tribe regarding. cere- 


-monial marriages as they existed prior 


to 1953. was an exchange of gifts between 
the families and absent such an exchange 
formally and publicly recognizing and 
sanctioning the marriage, there was.no 
marriage but only | an. unsanctioned co- 
habitation. That an unsanctioned ‘co- 
habitation was ‘the relationship which 
existed between Lloyd Andrew Senator 


and Edith Eli. That after the: separation 


of Lloyd Sendtor and Edith Eli, Lloyd 
Andrew Senator was free to marry and 
did. marry your Petitioner in a lawful 
ceremony performed in Portland, Oregon, 
pursuant to license and under the laws of 
the state of Oregon and accordingly your 
Petitioner is a lawful surviving spouse 
of Lloyd Andrew Senator and Edith Eli 
is not.- 


No brief was filed ae the. appel- 


lees, Edith Eli e¢-ai., in answer to 


appellant’s brief. | 
The: only. question: for determina- fie 
tion by this Board i 1S: 


Was nere ‘liabitanen as man a. 


wife” sufficient to constitute a marriage 
according to the customs of the Yakima 


‘Indian Nation prior to December 16, 


19582 - | | 
“The courts. have long recognized | 
the validity of Indian’ custom mar-— 


riages. See Cyr v. Walker, 116 P. 


931 (1911); Buck v. Branson, 127 
P. 436 (1912). It was held in the 
case of Cyr v. Walker, supra, at 
OBA a 


roneous determination by. the Department — 


731], 


“ESTATE OF LLOYD. ANDREW SENATOR 
Reccenre UNALLOTTED: NO. 


‘124—-U2323) 


November 16; 1978 © 8 5 ae 


ee * The courts of the | American 
Union have, from an early. time, recog- 


_ nized the. validity “of marriages con- 


ee tracted between members of any Indian 


tribe in accordance’ with the laws and 
_ customs of such tribe, where tribal rela- 


— tion and government | existed at the time © 


of. the marriage, and there was no fed- 
eral statute rendering the tribal customs 
or laws invalid. aa lie (Italics. supplied. ) 


The Depaknent has long likewise 


recognized Indian custom mar- 
riages. Estate of. Ni oah Bredell, 53° 
LD. 78 (1980). In the Bredell aN 


the Dep artment. said: 


Upon careful examination and con- 
' sideration ‘of the record I find no good 
‘reason for disturbing the action hereto- 
fore taken in the matter of heirship to the 
estate of Noab Bredell; and as. Congress, 
the courts, the department, and in many 
| instances the: States, have all recognized 


the: validity of. Indian custom marriage | 


and. divorce, it necessarily follows ‘that 
they must. be recognized and treated. as 
_ being’ of. equal validity with ceremonial 
marriage and: legal divorce. Hence the 


policy and: practice heretofore in this re- 
gard are. fully justified and should pe fol- — 
lowed until the enactment. by. Congress: of. - 


legislation . changing ~ 


the 
(Italics supplied. ) | 


situation. 


In light of the Cyr v. Walker, 
supra; Buck v. Branson, supra; and 


Noah Bredell case, supra, and ‘the 


cases cited therein, it must be. con- 


cluded that. the validity. of Indian 


custom Tnarriages are. based ‘upon 


the. usages and customs of the ‘par- 
ticular tribe involved: In the. case. at 


_ bar. question regarding: the va- 


: lidity” of decedent’s” ‘marriage Hoe 2% 
: Edith Eli cannot be answered as ite . 

is not possible to ascertain from the . 
record what the marriage customs) 


of the Yakima Indian Nation were 


prior to “December 6, 1953. Based . 
thereon, we find the J udge’s con: eae 
clusion ‘that -a valid Indian custom se 
marriage existed between: the ‘de- 


cedent and Edith Eli in error. Ac 


Se cordingly, the Order. denying peti- cabs 
tion for rehearing, dated Feb-- 
_ruary 5, 1970, must be reversed and 
the matter remanded. for rehearing 


to determine whether. the. decedent 


was married to Edith Eli} in accord- 
ance with the customs of the Yak- 


ima Indian. Nation and for the ia? 


- suance of appropriate. findings and : 
decision thereon: 


NOW, THEREFORE, by ore - 


Board of Indian. earn by ie 


| Secretary ‘of the oe 43 CFR © 


4.1, itis. hereby ordered: oe! 
1. That. the Administrative: Law - 


Judge's. order™ denying” ‘petition; 


dated ey, 15, ne 35. 


Ss | 


REVERSED. 


| 2. That the matter re is is RE i 


| MANDED to the Administrative hg 


Law J udge for. the purpose,. after 
the parties in, interest have» been. 


duly notified, of conducting” a re- : 
hearing to determine the validity : 
of the. decedent’s Indian. custom - 
marriage to Edith Eli‘and for the ise °° 


suance of* Bpproprinty findings and’ : a 


tion: 


ie, (abe ‘DECISIONS: 


| ~ decision are upon a Bidens | 


7. presented during said proceedings, 


_Aupxanper BH. Wuzson, Me ember. 


vo IT CONCUR: 


ey Mine: J. SaBacH, Member. 


- RYCKMAN, EDGERLEY, 
"TOMLINSON AND ASSOCIATES, 
INC. 


: TBCA-992-4-78 
| Decided N ovember i 9, 1973 


4 toate No. 68-01-0119, Reta Project 
No. 1024, Environmental Protection 


* “Agency. 


- 7 Diniad, : 


_ Contracts: Construction and Opera- 
| Allowable Costs—Contracts: 

Disputes and. Remedies: Burden of 
< Proof—Contracts : Formation and Va- 
 lidity: Cost- -type Contracts | 


Where a contractor aides a cost-plus- 
‘fixed-fee contract gave notice of an im- 


= . pending | overrun but proceeded with per- 
7 formance without being advised that ad- 
. ditional funds had been provided as speci- | 


fied in the Limitation of Cost Clause in 


_ Circumstances where the evidence did not 
~~ establish that. the contractor was directed 
Or induced to continue performance, that 
“there was any. understanding that addi-- 


tional funds. would be provided, or that a 


= change: to’ ‘the contract had occurred, the 
contractor’ Ss claim for overrun is “denied 


on the grounds that the contractor had 


“a proceeded with performance at his own | 
~ Yisk and that whether ‘additional funds | 
-. would be provided was within the dis- 


cretion of the-contracting officer. 


OF THE DEPARTMENT: OF THE 


IN TERIOR (80. i D. | 


- APPEARANCES: ‘Dp. WwW. pveenia: 


Sc.D., P.E, President, Ryckman, 
Edgerley, Tomlinson & Associates, 
Ine., St. Louis, Missouri for appellant; 
Mr. Donnel L. Nantkes, Government 
Counsel, Washington, D. ve for the 


‘: Government. 


OPINION BY MR. NISSEN 


INTERIOR BOARD OF | 
CON TRACT APPEALS 


This ape involves an overrun 


in estimated costs-under a cost-plus- 
’ fixed-fee contract. a 
“having elected a hearing, the appeal 


Neither party 


will be decided on the record. 
| Findings of Fact 


The contract, awarded — on 
June 25, (1971, 1s 1 the estimated 


: amount of $49 286, including a fixed 


fee of $2,927, ail provides for the 


development: of a case study on the — 


total. effects of suburban use of 


pesticides in homes and gardens.. 


General. Provisions of the contract 
include clause. three “Limitation of 
Cost” 2-and clause four “Allowable 
Cost, Fixed-F ee, and Payment.” 





1Ttem 2. References are to the appeal file 
unless otherwise noted. 
23. Limitation of Cost — 
_ (a) It is estimated that the total cost to the 
Government for the performance of this con- 
tract will not exceed the estimated cost set 


. forth. in -.the -Schedule;--and: -the: -Centractor 


agrees to use his best efforts to perform the 


work specified in the Schedule, and all obliga- 


tions under this. contract within..such ‘esti-° 


. mated, cost. -If-atany-time the Contractor has 


reason to believe that the cost which he ex- 
pects to incur in the performance of this con- . 
tract in the next succeeding sixty (60) days, 


“when added’ to’all: costs previously incurred, 


will exceed seventy-five percent (7 5%) of the 
estimated cost then set forth in. the Schedule, 
or if at any time, the Contractor has reason to 


‘The. partomuane eee was six 
months from the date of the. con-. 
tract exclusive of the final report, a. 
draft of which was due within 30 
calendar days after completion of 
the period of performance. Periodic 
reports as to progress made, inelud- 
ing the percentage of. ‘completion of 
the project and an estimate of funds" 
expended, were required to be sub- 
mitted by the 15th of the month 
following the first full month of 
contract performance and by the 


15th of each month thereafter. Re- 
ports for July and August are dated | 
October 7, 1971 (Item 4). The re- 


port for August indicates that: 25 
percent of the work had been ac- 


believe that the total cost to the Government 
for the performance of this contract will be 
substantially greater or less than the then esti- 
‘mated cost thereof, the Contractor shall notify 
the Contracting Officer in writing to that effect, 
giving the revised estimate of such total cost 
for the performance of this: contract. 

(b) The Government shall not be obligated 
to reimburse the Contractor for costs incurred 
in excess of the estimated. cost set forth in 
the Schedule, the Contractor shall not be obli- 
gated.to continue. performance under the con- 
tract or to incur costs in excess of .the esti- 
' mated cost set forth in the Schedule, unless 
and until the Contracting Officer shall have 
-notified the Contractor by an amendment to 
the contract that such estimated cost has been 
 dinereased and shall have specified in such 
' amendment a revised estimated cost which 
_ shall thereupon constitute the estimated cost 
of performance of this contract. When and 
to the extent that the estimated cost set forth 
in the Schedule has been increased, any costs 


incurred by the Contractor In excess of such | 


estimated cost prior to the increase In. estt- 
mated cost shall be allowable to’ the same ex-. 
tent as if such. costs had been incurred after 
- guch increase in estimated. cost. oe, 

(c) If, (1) the Contractor stops performance 


' cause it has incurred costs in the amount of 
or in excess of the estimated cost set forth 
in the contract, and (2) the Contracting Officer 
elects not to increase such estimated costs, the 
Contractor’s fixed-fee will be equitably reduced 


to reflect the actual amount of work performed | 


as compared with the full amount of the work 
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budget | 


- lant 
before completion of all. work hereunder be- - 


‘complished and at 4 a of : a 
the budget had been expended. a: : 


The report for September, daa 


October 15, 1971 (Item 4), states ~~ 
that 85-percent of the work has been ee 
accomplished and 19 percent of the — 
exclusive of | 


. expended, — sok, 
$1,999.60 attributable to labor costs, _ 


of Dr. R. von Rumker | (note 3, wee 


supra) through August 31, 1971. - 
Modification No. 


Missouri, were deemed to denote in- > 
stead Philadelphia, Pennsylvania 


and Lansing, Michigan.* The modi- 
fication states that there will. be no. ~ 


increase in total estimated cost, 

fixed fee or performance period as a 

result of the change. - ae 
The October report, dated No- te 

veiiber 12, 1971, states the level of » 

a comple viant is 57 percent and 


that 55 percent of the budget. has: 


been expended. With respect: to — 
Task C, “Transport Mechanisms,” | 
the report states in part: “* ** The : 


required in the contract. In the event of foiluré fo | 


to agree as to the amount of such reduction, 
the Contractlng Officer: shall determine the — 
amount, subject to the right of the Contractor 

to appeal therefrom pursuant to the clause in 
the contract entitled “Disputes.” This para- 
graph shall not, in any way, Hmit the rights” 
of the Government. under the clause in the. 


contract entitled “Termination for Default or’ 

for the Convenience of the Government,” ae 
' 8' This is stated to be exclusive of labor costs. 
attributable to a Dr. R. von Rumker, who was _ 


apparently employed as.a consultant by appel- ee 
specifically . for performance of ° This s 
contract. : 


4 Although the work statement in ‘ihe: con: neti 


tract refers to “the: study area,” these. refer-_ 


ences are not in the contract as such but were. tas 
apparently in appellant’s proposal (No, RETA —§. - 
_ 1024~-D, dated May 7, 1971) incorporated into | 


the contract by. reference, The propesuls is. not 
in the record, © 


1, dated QOcto- .- 
ber 18, 1971, simended the work | 
statement to provide that references 
to Washington, D.C. and St. Louis, = 
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‘(ane of hie ‘Philadelphia. 


~ area creates many sewage ‘drainage 
. basins and little information 1 is” ae 


~ tainable about run- -off rates. and 
’ ‘rainfall. The RETA effort is being | 
ee expanded to look for the availabil- 
ity of this type of information.” As- 
~ to Task D. , “Impact of Pesticides on 


| Water Environment; » the report in- 


cludes the following: “A paucity of © 
information on standing bodies of 


municipal water (whether recrea- 


_ tional or reservoir storage) has cre- 
-. ated some problems. We have de- 
-. eided to enlarge the scope of study 
on this type of water for compara- 


tive purposes.” The report refers to 


— efforts to document the effects of 
an pesticides on streams in the Dallas 
-.. area and’ states that “ A dditional 

cities. are being’ surveyed to support 


- ‘this kind of data. yew Ge 
! The N ovember report, dated De- 


4 ‘gember 13, 1971, states the level of 
a, accomplishment is 76 percent and 
that 90 percent of the budget has 
cs a expended. The report refers to 


“mid-term. progress report,” dated 


G4; Cctober 22, 1971 (not in the record), - 


-and to subsequent. communications 


me wherein EPA was. advised that the 
a budget. expended ‘exceeded the level 
of accomplishment by ten to 15. per- 


_. cent, The report states that Mr. 
~Tirella, Director of ‘Finance and 


Administration, has contacted Mr. 


- Phillips,. EPA. contract specialist 
concerning this matter. : 

Ina ‘letter, dated December. 17, 
‘1971 (Item 3e), appellant confirmed 


ee as phone = conversation of Decem- —_ 


ber 18, 1971, wherein. Mr, ‘Phillips, 
7 EPA’ contract specialist, was ad- 
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. vised that : a arian overrun would! . | 
| incurred on the contract. The letter 
pointed’ out that the original cost 


estimates were made approximately | 


nine months ago, that the scope of 


the work was refined in a meeting — 
with EPA representatives on Octo- 


ber: 13, plang ‘and. states that in 


order to: complete. the project the 
estimated cost. would have to be in- 
creased by $9,817, consisting of — 
$4,415 in direct labor, overhead at 


the provisional rate of 113.3 percent 


of direct labor ($5,002) and travel 


($300), and subsistence ($100) to- 
taling $400. The letter includes the _ 
following: “Therefore, RETA had 


to increase its level of effort in order 


to collect a credible data base.” Mr. 
Phillips, the contract. specialist;. re- 
plied by letter, dated- December 29, 


1971 (Item 3d), reminding. appel- 


lant of the Limitation of Cost clause — 


and cautioning appellant not to-ex- 
ceed the estimated cost of $39, 359, 
exclusive of fixed fee. 


‘Appellant’s report for Beasmibes _ 
1971, dated January 10, 1972, indi- 


cates that’ 115 percent of the budget ~ 
has been expended while the level of 

accomplishment was 96 percent. A 
draft of the final report was ap- 
parently filed on January 31, 1972 
(RETA letter, dated May 8, 1972; 

Item 3b). No question has been 
raised as to its adequacy. . 


“Ina letter dated bie 10, 


1972 (Item 3c), Mr. Phillips -re- 


plied further to appellant’s letter of | 


December if, ‘197 1; concerning the | 


5 This. peeling: ‘ts deserihed ‘in. ee ‘wendrt: 
dated November. 12;. 1971, as. “* *.* a-fruitful 
discussion with a good. exchange of informa- 
tion. and many. Hudsons: resolved.’ 2 - 
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| cost. overrun. Tt was 1s pointed out that 
no additional — funding was re- 

quested at the time Modification No. 

1 to the contract: was issued 3 m Oc- 

tober of 1971, even though: a ‘sub- 


- stantial part of the performance pe-. 


riod had’ elapsed. Appellant’s as- 
sertion that the scope of the work 


had been refined at the meeting of 
October 13, 1971, was disputed. The. 


letter quoted the: project officer as 
| stating. that at this meeting it be- 


came apparent that appellant was | 


reducing the level: of effort which 
had been accepted in its proposal. 


The letter denied that any request _ 
to increase the level of effort was 
made, and alleges that appellant — 


was asked to continue at the pro- 


posal level of effort and not to cur- 
tail it. EPA ‘denied receipt of the 

so-called “mid-term progress: “Tre- 
port” dated October 22, 1971. In ad- 


dition, the letter states the report 
of November 12, 


lant’s effort and that the revised as- 
signments are ‘the same as those in 

-appellant’s proposal. We have pre- 
- viously quoted statements in the re- 

| port, of November 12, 1971, reflect- 
ing assertions by_ ela: of 
increased levels of effort.. However, 
the work statement in the contract is 


general and absent the proposal, we 
aré unable to determine. whether 7 


these assertions: are accurate. | 


In a letter, dated May 8, 1973. 
(Item 3b), appellant silcoed that 


the. actual cost overrun was 
— «$9, 381. 99, asserting, inter alia, the 
following as. justification therefor: 


“Notification to you on December 
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1971 contains no | 
indication of an increase in appel- | 


Tt : 


17, 197 1, ons an anticipated acta ; “f, 


and. m the absence of a reply the. 


professional obligation of RETA’s 
team members to proceed with the 


completion of the project in order - 


to meet EPA’s schedule forareport 
to the United States Congress.” The 
request for additional funding w as 
denied by the contracting officerin 
: letter dated May 16, 1972 (Item = 

1c). Appellant aeeeated its request. een 


for payment of the overrun in the ~ 
amount of $9,381.99 by letter, dated — 


May 18, 1972 (Item 3a). The request 
was again.denied in a letter from 


the contracting officer, dated 1 May : 7 


31, 1972,° and this appeal followed. 
Appéllant’s letter to’ the Board — - 

dated, May 15, 1973, with attach- 

ments has been accepted asthe com- |... 


plaint required by the Board’s: rules. 


Attachment one “contains the fol-- “i | 


lowing: 


As a result of our concern and involve- . 


auent in this project in order to meet the, _ 


EPA deadlines, we did in fact incur. addi- | 
tional costs estimated at $9,817.00. | 


It was the decision of RETA’s board | 
of directors and top management to con- 
tinue work in order to satisfy the client, | 


and then work out a fair settlement with ue 


- them.» 1! 
RETA acted in good faith and’ Pkiows 


that .an: equitable adjustment can be | 
determined at this time. a) 


Decision 


The ope ous purpose eo the Lim: Jes 
“ itation of Cost (LOC) clause i is to | 
enable the Government to control 
the funds allocated ” to contract | 


8 Item 1b. While not Jabéled a final. Gotses _ 


of the. Contracting Officer, no useful ‘purpose — 
would: be served in failing. to- treat .it as such.: 


4 work,’ 
on tablishes that oral and written 
notice: of the overrun was given, 
it is well settled that such notice 
does not without more obligate sa 
.. Government to fund the overrun ° 
‘and that a contractor who proceeds 


“While the eed a es- - 


with performance without being 


ye : notified that additional funds have 


‘been provided assumes the risk of 


being deemed to have acted as a 
- -volunteer.°. 


An exception to the above rule 
isagiee stated as follows: where the 


_ Government with knowledge of the 
- overrun directs or induces continued 


performance or where the contrac- 
- tor proceeds with performance in 

reliance on express or implied un- 
derstandings that additional funds 
will. be. provided, the Government 
has been deemed, as a matter of law, 
to have waived its discretion to re- 
fuse to fund the resulting overrun.’ 

In addition, the LOC clause has con- 


; sistently been held to be inapplica-_ 
ble to 


actual or constructive 


chang est 7 


Tk ee ‘That epatamennt [paragraph (b) of 


“the Loc clause] specifically contemplates a 


right in the Government to make a free and 


- unfettered decision - with respect to the con-— 
tinued funding.of a contractor who anticipates | 


“a cost overrun * * *." J. J, Henry Company, 
Inc., ASBCA No. 15473 (August 16, 1972), 


. 72-2 BCA par. 9641 at 45,020. 


8S. Henry Company, ‘Ine.. (note 7, supra) 
-at 45, 022. 


9 North American - Rockwell Gorveriiion: 


, ASBCA No. 1432 (November 29, 1971), T2-41 
BCA par. 9207. 
wy, J. Henry Company, Ine. (note ve spa ea 


and cases therein cited. 
- “Bolt, Beranek and Newman, Inc., ASBCA 
No. 14655 (May 25, 1971), 71-1 BCA par. 


. . 8899. The “changes” clause in the instant con- 


c tract is substantially similar to that quoted in 
the cited case 71-1 BCA at 41,355. It should 
be noted, however, that under later versions of 


~.- the LOC clause changes are not excluded from 
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| ~ Appéllasit hss. not alleged and pee 
record would not support: any ae 


that after giving notice of the over- . 


run, it was induced or ‘directed to 


continue performance or that it pro- 
| ceeded with performance | in reliance ~ 


on any understanding that addi- 
tional funding would be provided. 
Indeed, in view ofthe letter, dated 


December 29, 1971, reminding ap-- 


pellant of the provisions of the LOC 
clause and cautioning appellant not. 
to exceed the estimated cost of the 
contract, we find that appellant was 
not urged to continue performance 


after it gave notice of the overrun 


and that there was no understand- 
ing, express or implied, that. addi- 


- tional funding would be provided.” 


This much appears to be conceded 
by the statement from the com- 


_plaint, quoted above, that it was the. 
decision of appellant’s board of di- 
_rectors and top management to pro- 


ceed with performance ; in order to 


satisfy the client and, then work out 


a fair settlement. On this record, we 
can find no basis for a holding that 
the Government has waived its dis- - 
cretion to refuse funding of the 


| overr un. 


The letter of Dcuee 17, 1971, 7 


| giving written notice of the overrun. | 
Is eed to the construction 





the limitations of the clause. See, C.9-5 0. 
Henry. Company, Inc., ASBCA Nos, 13835 et al 


(May 25, 1971), m1 BCA par.. 8898 (foot- 


note 1). 

32 Although we find as a fact ‘that the level 
of effort required for satisfactory completion 
of the project was discussed at the meeting 
of: October 13, 1971, the details of this meet- 
ing are not in the record and the Government. 
has denied requesting. an increased level of | 
effort. It is, of course, clear that this. meeting 
antedated by two months notice of the cost 
overrun. 
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“that appellant i is alleging the over- 
run arises from an increased level 
‘of effort. Appellant has also alleged 
that the scope of the work was re- 
fined at the meeting of October 13, 
1971, and, as we have seen, there are 
statements in the report of Novem- 


ber 12, 1971, to the effect that the. 


level of-effort was being expanded. 
However, it is. well settled that 
statements in claim letters and 
pleadings do not constitute proof. 
The statement of work in the con- 
tract is gener ral and appellant’s.pro- 
posal is not in the record. It follows 
that appellant has not sustained its 


burden of showing that a change ~ 
was effected, which would entitle 


appellant to -an equitable adjust- 


“ment notwithstanding the cost ceil- 


in g} in the contr act. 
“CONCLUSION 


|The appeal is denied. 
Spencer A Nissmy, Member. 
Bi CONCUR: | 


Wuatam F. McGraw, ¢ hairman. 


‘UNITED STATES FUEL company : 


2 IBMA 315 
Decided November 20, 1978 


Appeal by the Mining Enforcement 
and Safety Administration (MESA) 
from a decision of an Administrative 
Law J udge dismissing five consolidated 
section 109(a) penalty proceedings in 
Docket Nos. DENV 72-68-P, Gomitag 
(3-1 4-P, (3-1 o-P and 73-48-P. 

48 Service Construction Corporation, IBCA- 


6778-10-67 or 12, 1970), 70-1 BCA par. 
. 8068, 
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Reversed and remanded. 


Federal Coal Mine Health cad “Safety 
Act of 1969: Hearing’s: Procedure 


Where, under 43 CFR 4.512, an operator 
withdraws. its petition for hearing and 
formal adjudication after the close of an 
evidentiary hearing, but, prior to. issu- 
ance of a final decision, it is not entitled 


to a dismissal without prejudice. 


APPEARANCES: William H. Wood- 
land, Esq., for appellant, Mining. En- 


forcement and Safety Administration; 


Richard H. Nebeker, Esq., for appellee, 
United States ae Company. | 


OPINION BY MR. DOANE 


INTERIOR BOARD OF MINE 


OPERATIONS APPEALS: 


_ This case involves a question of 
considerable importance in the ad- 


ministration of the Federal Coal 


Mine Health and Safety Act of 


1969+ in that its resolution will di- 
rectly affect the disposition of a 
large number of cases pending be- 


fore the Administrative Law Judges — 


(Judges). The Board is asked to 
decide whether an operator may 


withdraw unilaterally from a pro- 


ceeding after the close of the eviden- 
tiary hearing but prior to issuance 
of the Judge’s decision and thereby 


‘vitiate the enforcement effort of the 


Secretary. For the reasons set forth © 
hereinafter in detail, we answer this 
question in the negative, and accord- _ 
ingly, reverse the decision below, 
which ordered dismissal without _ 


IPL. 91-173, 83 ‘Stat. 742-804, 380 US. ce 


~ -§§ 801-960 (1970). 


740 
prejudice, and remand the case for 
further proceedings. 


L 


DECISIONS 


Factual and Procedural 
Background 


On November 29 through Novem- 
ber 30, 1972, a full evidentiary hear- 
ing was held on the notices of 
violation in the above-listed dockets 


: which had been consolidated by 
order of the Administrative Law. 


Judge. During the course of the 
hearing, the operator agreed to pay 


some of the assessments anc. some 


of the notices were dismissed due 
to insufficiency of evidence. At the 
close of the hearing, dispositon of 
the remaining notices, which are the 
only ones before us on appeal, re- 
quired only issuance of a written 
| decision by the Judge. 

On March 9, 1978, the United 
‘States District Court for the Dis- 
trict of Columbia issued its opinion 
in National Independent Coal Op- 
erators Association v. Morton, 357 
F. Supp. 509 (D.D.C. 1973) (here- 
inafter, V7COA).? In that case, the 
court held invalid a proposed order 
of assessment which had become 


final by operation of law, there hav-. 


ing been no timely protest and re- 
quest for hearing by the operator. 
80 CFR 100. 4(e). The court con- 
eluded that the Act requires case- 


. # The Department has appealed this deci- 
‘sion to the United States Court of Appeals 
- for the District of Columbia where it is pend- 
ing. No. 78-1678. This case has been followed 
in Morton v. G.at.W. Coal Co., Ine., CCH 
Employment Safety and Health Guide par. 


16,258 (W.D, Pa. 1973). 
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by-case findings of fact and ruled 
that the form used by the. Assess- 
ment Officer, wherein he merely 
filled in the operator’s name, the al- 
leged violations, and the assess- 
ments proposed, cid not satisfy that 
requirement. 

On. April 20, 1978, United States 
Fuel Company filed motions to dis- 
miss the pending proceedings pre- 
mised upon the W/CVOA decision. 
Without objection from the parties, 
the Judge decided to treat the mo- 
tions as motious to withdraw plead- 
ings pursuant to 43 CFR 4.512.2 On | 
Api 24, 1973, the Department sus- 
pended, the anfotmal assessinent 
procedures of 30 CFR part 100 
pending the outcome of an appeal 
of the VJCOA judgment. In addi- 
tion, the Department promulgated . 
on that same date amendments to 
43 CFR which provided for a new 
informal assessment procedure and 
which required institution of for-. 
mal adjudication im every case 
where the operator failed to pay the 
informal assessment voluntarily. 38 
F.R. 10086-7. a 

By decision dated, June 11, 197 3, 
the Administrative Law a udge 
granted withdrawal of the opera- 
tor’s petitions and dismissed the 


pending dockets without prejudice. 
A timely notice of appeal was filed 


by the Bureau of Mines (Bureau). 
On July 16, 1973, the Mining En- 
forcement. and Safety Administra- 
tion (MESA) was substituted for 
the Bureau as the eppellanti. 


2A conforming pea aiant to the motion was 


— _filed-on. April 30, 1978, 


4 See 38 FR. 18695 (1978). 
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a 
— Issue ¢ Presented on Appeal - 


‘Whether the Administrative Law 
Judge erred in dismissing penalty 
proceedings without prejudice after 


the operator withdrew its petitions . 


for hearing and formal adjudica- 

tion after ie close of the evidenti- 

aLy hearing. ee 
TT..« 

| Discussion 


| The Raines ative Law J udge 
based his decision to grant with- 
drawal on the original version of 


43 CFR 4.512, 36 F.R. 17338 (Au- 


gust 28, 197 1), which provided : 


A party may withdraw a ‘pleading at 
any stage of a pRorcene without prej- 


udice, 


It has since been amended substan- 
tially; however, we need. not cou- 


_ sider that amendment in the So 


, sition of this appeal. 

In the case at hand, the J bas 
apparently concluded that 43 CFR 
4.512 mandatorily required him to 
dismiss any docket where the opera- 
tor withdraws its petition for hear- 


ing ¢ and sore adjudication at any 


6 See 38 rR. 14170 (1978), Both eatin 
have argued whether or not the amendment 
may be. retroactively applied to this case. We 
recognize that procedural changes may be 
retroactively applied to pending actions in 
order to achieve statutory objectives provided 
there is no prejudice to substantial rights. 
See Sun. Oil Co. v. Federal Power Comm’n., 


256 I.2d 283 (5th Cir. 1958), cert. den., 858° 


U.S. 872 (1958). Nevertheless, we feel that 
such rulings should be avoided wherever pos- 
sible. Since we can resolve this. dispute ou 


other grounds, we intimate no views as to. 


whether this case comes within the ambit of 
the Sun Oil rule, 


time prior to the. issnance of 
written decision. Appellee, United 
States Fuel, contends that the 


 Judge’s interpretation was correct 
and urges us to affirm his decision. 


However, we are obliged to reject 
that interpretation because it is 
based upon a misreading of the lan- 


guage of the regulation and its ac-— 
-ceptance would result in extra- 


ordinary delay and an unjustifiable 
disruption of the enforcement of the 
Act and the substantive regulations. 
The essential fallacy in the Ap- 


_pellee’s argument is the mistaken 


assumption that the term “with- 


drawal of a pleading” means with- 


drawal from the Secretary’s juris- 
diction as delegated to the Admin- 
istrative Law J rudges and the Board | 
of Mine Operations Appeals.* Sec- 
tion 4.512 of Title 43 CFR does not 


say that a party may withdraw 


from a proceeding at any time; nor 
does it say that when a party. with- | 


draws a pleading, the Administra- 
tive Law Judge must dismiss the 
proceeding. The regulation only 
states that the withdrawal of 


pleading, whether it be a petition, 
an answer, or a mere amendment, 
shall be “without prejudice.” We. 


are of the opinion that the words of 


the regulation mean that while the 


Judge must permit the withdrawal | 
of a pleading, the effect of the with- 
drawal is a discretionary matter for 


* Pleadings are formal allegations by 
a party of the. facts constituting claims and/ 
or defenses which are filed with the fact-finding 
tribunal competent to conduct a hearing and 


Gite am 


‘duly served on the opposing party or parties. _ 
« * 9 Ranger Fuel Corporation, 2 IBMA 


186, 194, 80 1.D. 604, CCH Hmployment Safety 
and Health Guide par. 16,541 (1973). 
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case-by-case determination by the. 


Administrative Law Judge in the 


first instance and ultimately by this 


Board in the exercise 2 its aos 
—jurisdiction.? 


In this, as in. other matters com-: 


| mitted to tha sound discretion of the 


Judges and of this Board, we must 


act with caution in sider to avoid 


abuse of .our delegated authority. ~ 


We may fill in the interstices of a 
regulation, but -we raust avoid in- 
terpretations which are in reality 
amendments and amount to rule- 
making. Then too, we must be 
guided by the principle that the 
Secretary’s regulations ought to be 
construed and applied flexibly so as 
to effectuate the remedial objectives 
of the Act and to secure: just, 
prompt, and inexpensive final deter- 
minations. 48 CFR 4.500(c), 4.505 
(b). CF. 80 U.S.C. § 815(c). 

_ Prior to the VICOA decision, the 
‘interpretation and application.of 48 
CFR. 4.512 conformed to these gen- 
eral principles. 
pleadings that the operators sought 


to withdraw in penalty cases were 


petitions for hearing and forma] ad- 
judication. Compare, Ranger Fuel 
Corporation (cited at footnote. 6). 


 The-usual motivation for such with- 


drawals was an agreement to pay 
the proposed. assessment or a deter- 
mination by the operator to defend 
an enforcement suit in federal court. 


a The J udges customarily | granted 


dismissal because they knew that the 
proposed order of assessment issued 


7 See decision of Administrative Law Judge 
George A. Koutras in Snap Creek Coal Con- 
pany, Docket. No. HOPE 72--801—P (May 24, 

1973). .° 3 


OF THE DEPARTMENT 


Ordinarily, the. 


OF THE INTERIOR — [80 LD. 
by the Secretary’s. Assessment Of- 
ficer would become final by opera- 
tion of law. They chose what al 
had every reason to believe was | 
just, expeditious, and the most in- 
expensive final Secretarial action — 
consistent with the substantive stat- 
utory objectives. Since dismissal 
suited the interests of all concerned, — 
the Judges’ orders were summary 
and the precise nature of section 
4,512 was never really elaborated: — 
This uniform application of the reg- 
ulation seems to have misled some 
into the mistaken belief that the 
existing practice was a rigid, almost. 
immutable procedural fact. of life 
under the Act. — 

In the aftermath of the VICOA 
decision and the suspension of 30 
CFR Part 100, it became obvious 
that a dismissal predicated upon the 
withdrawal of a petition. for hear- 
ing and formal adjudication was. 
bound to have a different and dis- 
ruptive effect. Dismissal could no _ 
longer result in the finalization of a 
proposed. order. of: assessment. 
Rather, a dismissal would relegate 
the case to a limbo status and. re- 
quire the Depar tment to apply its 
adjudicatory machinery over again 
from the beginning. The closer a 
proceeding was to the issuance of a. 


written decision, the more wasteful, 
burdensome, and absurd such a con- 


clusion was likely to-be. 43 CFR 
4.512 does not, and was never in- 
tended. to, permit that kind of re- 
sult, and we will not interpret its | 
provisions to do so. os 

The case at hand is a good illus: 
tration of the disruption. which 
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| would flow ineluctably from accept- 
ance. of. Appellee’ s. position. Here, 
almost. an entire proceeding to 
ASSESS civil penalties, from the fil- 


ing-of pleadings straight through 


to the conclusion of an evidentiary 


hearing, has taken place. All that | 


remains to. be done is the issuance 
of. the decision by the Judge. . 


‘After WICOA, the Bureau (now | 


| MESA). for-the first time resisted 
- motions. seeking. dismissal,. pr ed- 
icated upon withdrawals. of - peti- 
tions, which -were designed. to take 
advantage of what.appeared to be 
a lacuna in the law. Forced to con- 
strue 43. CFR 4.512 in a definitive 


fashion, some J udges. fully recog- 


nized the problem and refused to 
dismiss, reasoning in substance that 


continuance of the- prior practice in — 


penalty cases would be an abuse of 
discretion in view of the delay and 
expense that. was. bound to occur.‘ 
In our judgment, they correctly re- 
jected the theory that 48 CFR 4.512 
was either completely mandatory or 
fully self-executing. We are of the 
opinion that these Judges acted in 
accordance with a close reading of 
the literal words of 48 CFR 4.512 
and with due regard for the stand- 
ards of adj udication 
above. 

“It follows. from’ ant has: Been 


said that the Judge in the case at. 


hand correctly granted the with- 
drawal of the operator’s petitions. 


However, he abused his discretion — 


when he then dismissed the dockets. 





8 Fhid. ; 
© The Minimal effect of the Withdrawal of a 


pleading is that any factual statement econ- 


tained therein cannot be used as admissions: 
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discussed 


743. 


We reject, Appelies’ S saouncne 


that -it was somehow coer ced into 


formal adjudication or prejudiced. 


by the proposed assessment orders. 


United States Fuel was not obliged 
to go to hearing to escape allegedly. 


arbitrary informa] assessments. The 


operator could have sought imme- 
diate-relief in the appropriate fed- 
eral. district court. See NICOA, 
Supra. Appellee may have Tahara 


under. an-erroneous impression to. 


the contrar Yo but subjective: feel- 
ings of coercion. without any basis 
in. reality have .no legal slonifi- | 


cance.” In addition, it is important. 


to emphasize that the hearing for 
which Appellee petitioned was de 
novo, and that.in moving for with- 


drawal, United States a uel sought. 
to abort a proceeding on the verge — 
of providing findings of fact pos- 


sessing the legal sufficiency allegedly 


- missing in the findings contained in 


the. instant proposed orders of as- 
sessment. See Western Slope Car- 


bon, Inc., 2 TIBMA. 161, 80 LD. 107, 


CCH Employment Safety and — 


| Health Guide par. 16,300 (1978). 


While. we inust decline to adopt 


an interpretation of a regulation 


which would produce extensive and i 


unjustified delays in the processing - 


of many. penalty cases, we neverthe- 


Jess recognize that important sub- 
| stantive changes i in the informal as-. 
sessment process: ‘have. taken place | 
and we do not wish to deprive the 


Appellee or anyone similarly situ- — 
ated of substantial rights. Un- 


/10 The operator should have known that: Afes: 
need not go to hearing since it was sunee asa 
party sec aaiae in the WI COA ease. 
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doubtedly, the new assessment for- 
mula is yielding quantitatively. 
different results. An operator, hav- 


ing the benefit of this new formula, 


to which other litigants have been | 


entitled, might very well decide to 
settle and forego further litigation. 


See Ranger Fuel Corporation (cited 
at; footnote 6).1* Therefore, in the 


interests of justice and sound ad- 
ministrative policy, we conclude 
that an operator, at any time until 
the i issuance of a final decision, may 
by proper motion seek a continuance 
so that it can obtain an informal as- 
sessment from MESA under the 
new formula and then take appro- 
priate followup action by way of 
settling or pressing on with the pro- 
ceedings. Failure to seek a new in- 
formal assessment should be deemed 
a waiver of the substantive right. 

_ If an operator similarly situated 
to United States Fuel persists in the 
withdrawal of its pleadings for the 
sole purpose of obtaining a dis- 
' missal, the Judge should hold it in 


default and should issue a decision — 


accordingly. See generally 438 CFR 
4.544. Since a full evidentiary hear- 
ing has been held in the instant case, 
there is no need to require any fur- 
ther proceedings such as issuance of 
a show cause order. 

‘We believe that our decision here 
accords any operator in the position 
_ of United States Fuel. ‘every due 

process right to which it is entitled. 

1 It is ote @oatlia that the Secciens pos- 
ture | of the instant case is ‘significantly dif- 
ferent from Hanger Fuel. Ranger came to the 


Board on a certified question and our. ability 
to deal with the complex of issues concerning 


withdrawals of various documents containing | 


pleadings was ie cere 43 CFR 
4.602 (d). . 


OF THE. DEPARTMENT OF. aes 


INTERIOR — [80 LD. 
At ve same time, we have tried to 
assure, consistent with the limita- 
tion of our jurisdiction to adjudica- 
tive matters, that the Secretary’s 
regulations will continue to facili- 
tate achievement of the objectives 
of the Act. | 

| ORDER | 

WHEREFORE, pursuant to the 
authority delegated to the Board by 
the Secretary of the Interior (48 
CFR 4.1(4)), IT IS HEREBY 
ORDERED that the decision ap- 
pealed from IS REVERSED and 
REMANDED for further proceed- 
ings consistent with this opinion. 


Davin Doanr, Member. 
I concur: 


C. E. Roesrrs, Jr., Chairman. 


BUFFALO MINING COMPANY 


2 IBMA 327 
Decided November 21, 1973 


Mining Enforcement and Safety Ad- 
ministration (MESA) appealing an 
initial decision issued on April 11, 
1973, limited to the extent that it 
failed to find a violation of section 
304(d) alleged in a section 109(a) 
proceeding under the Federal Coal 
Mine Health and Safety Act of 1969 


(Docket No. HOPE 72-151-P). 


‘Decision modified. 


Federal Coal Mine Health and Saicty 
Act of 1969: Penalties: Evidence : 


A violation of section 804(d) will be- 
upheld where an acceptable sampling of 


- 944] 


a floor area required to be rock dusted 
reveals the presence of less than 65 per 


~ centum of incombustibles. - 


Federal Coal Mine Health and Safety 
Act of 1969: Hearings: Procedure | 


An Administrative Law J udge | may not. 


| vacate an order of withdrawal in a civil 
- penalty proceeding held uEsuEn to sec 
tion 109 (a). 


APPEARANCES: “Robert A. Long, 
Esq.,. Associate Solicitor, J. Philip . 
Smith, .Esq., Assistant Solicitor, and 
Mark M. Pierce, Esq., Trial Attorney, _ 


in behalf of appellant, MESA. — 


OPINION BY MR. ROGERS 
INTERIOR BOARD OF MINE 


_ OPERATIONS APPEALS 


Pr ‘ocedur rab and FF actual 
— Background 


168 Fue: 255, 1011, MESA In- | 


spector. Paul M. Chikos conducted 
.an inspection of Buffalo Mining 


Coal Mine Health and Safety . Act 
of 1969 (hereinafter the Act). 


The inspector issued Order of | 
“Withdrawal No. 1 PMC after dis- 
covering what appeared to be in- 


aclequate rock-dust applications In 
an. area that required such treat- 


-ment. Thereafter, he took a sam-. 
pling of the floor.. Subsequently, 
laboratory analysis determined that 
the incombustible content of the 


_ sampling was 22 percent. 


_ MESA filed a petition for assess-_ 


ment of civil penalties pursuant to 


section 100.4.(i) of Title: 30, Code 


IP.L. 91-178, 83 Stat. 742-804, 30 U.S.C. 
§§ 801-960 (1970). 
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of F eder al Beene tens for the. Vv10- 
lations alleged in the order of with- 
dr awal and for other violations not 
in issue on this appeal. A hearing. 


was held on August 14, 1972, and 
on April 11, 1978, the Chane | 
tive Law Jidas (Fudge). issued an 


‘initial decision which, inter alia, 3 
vacated the order of qitiadrawals ral 


question. Counsel for MESA filed 


a notice of appeal with the Board 


on May 17, 1973. MES.A’s brief was: 
timely | filed.’ a 


Issues Presented on A peat 


4. Wihsiber: an adequate sam- 


pling of the floor of a mine is alone 


sufficient to establish a prima facie 


violation of section B0(d) of the 


— 
9. Whether an “Aaninee ative 


Law Judge may vacate an order of 
withdrawal in a civil penalty pro- 
ceeding held pursuant. to. section | 


— 109 o(a) of the Act. 
Company, pursuant to the Federal _ 


Discussion 


| The basis of this ‘appeal arises — 
trom a determination. by the Ad- 


ministrative Law J udge . (Judge) 


that the failure of an inspector to 
strictly comply with instructions is- 
sued by MESA®* in regard to the _ 
method of collecting dust. samples — 


2 Buffalo. Mining Company, appellee in ‘this. 


“ease, has not participated in the appeal. . 


3 United States Department of the Interior, 
Bureau of Mines, Coal Mine Safety Inspection 


Manual for Underground Coal Mines, August ~ 


1969, page 16 as amended by memorandum 
dated May 10, 1971, from the Acting Assistant 
Director, Coal Mine Health and Safety, Bureau . 
of Mines (MBSA). In view of our disposition 


- of this appeal, a- recital of these: provisions is 


not necessary. . 


“TAG 
to support a violation of section 304 
(d) , resulted in the failure to collect 
an “acceptable sample.” Accord- 
ingly, the Judge determined that 
MESA had not met the burden of 
proof in establishing the alleged 
violation. He, ther Rn or dered the 
_yacation of the Order of With- 
drawal here under consideration. _ 
MESA concedes that the inspec- 
tor did not take a sampling of the 
roofs and the ribs of the mine, how- 
ever, they contend that a sample 
taken from the floor is adequate to 
comply with the guidelines estab- 
lished by the Coal Mine Inspector’s 
~ Manual, as amended, in collecting 
. rock dust samples to support a vi- 
-olation of section 304(d).4. 
This Board has in the past taken 


a 


official notice of instructions issued. 


by MESA to its inspectors. Hald 


Coal Company, Ine., 1 IBMA 175, 


177, 79 ID. 668, 671 (1972), CCH 


Employment Safety and Health — 


"Guide par. 15380 (1973). As a gen- 
eral rule, we are in agreement that 
they should be complied with by in- 


spectors when. they conduct an in- 


-spection of a mine. However, we are 
not prepared to come to a conclusion 
thata violation of nee instructions 


4 Section B04 (cd) readé as foliowa 


“Where rock dust is required. to: be spilled. a 


_ it shall be distributed upon the top,. floor, and 
’ sides of all underground areas of a coal mine 


and maintained in such quantities that the 
'. incombustible content of the combined coal 


dust, roek dust, and other dust shall: be not less 


- than 65 per centum, put the incombustible . 


content in the return. airecourses shall be no 
less than 80 per centum. Where methane. is 
_ present in any ventilating. current, the. per 
eentum of inecombustible content of such com- 


' bined. dusts shall be increased 1.0 and 0.4 per - 
- eentum. for each 0.1 per. centum of methane 


‘where 65 and 80 per centum,. a ed of 
-incombustibles are meaty ed.) 


DECISIONS OF THE. DEPARTMENT OF THE 


INTERIOR [80-.D, 
will preclude a ending of ¢ a violation 
of the Act, when the condition re- 
ported by the inspector constitutes 


a violation. Accordingly, under the 


facts of this case,.the question as to 
whether the sample was obtained in 


violation of the applicable MESA 
Z instructions is of little moment, be- 
cause 


our ultimate concern is 

whether the evidence of record will ; 

support the alleged violation. - 
We.turn now to the. Ones of 


| ‘Withdrawal issued by the inspector 
at 9:40 a.m. on June 23, 1971. The 
condition or practice was set out as: 


The rock-dust applications. were in- 


adequate for a distance of 116 feet inby 


engineer’s spad Ne 0. 293 in oa 0. © entry No. 
1 Section. a 


The area from which persons were 


withdrawn was described: as: “all 
areas inby the entrance to No. 1 sec- 
tion.” This order was issued under 


: section 104(a) of the Act. 


In regard to the sampling of the 
oak the inspector testified in ef- 


fect that he’ started about 48 feet 


inby spad 293 in No. 6 entry. With a 
shovel he took a 6-inch band of ma- 
terial 1 inch deep from the floor for 


_ the distance of 20 feet, the width of 


the entry. He shook that through a 


- 290-mesh screen onto a rubber mat, 
. from which he took an amount suffi- 


cient to half fill the plastic bag fur- 


nished by the: Bureau for that pur- 


pose (Tr. 880, 881). Accordingly, we 
find that the record clearly estab- 
lishes that. the inspector cid take an 


, adequate sampling of the floor, 
which was submitted to the labora- 


tory for-analysis. Subsequently,-it 


was determined that the incombus- 


AL 


tible content of the sampling was 22 


percent. This condition established: 


a prima, facie showing of a violation 
of section 304(d), with respect to 
the floor. Consistent therewith, the 
Board is of the opinion that the 


J udge erred when he determined 


that the failure of the inspector to 
strictly comply with instructions is- 
sued by MESA resulted in the fail- 
ure to collect an “acceptable sample” 


to support an alleged violation of 


section 304 (d). ee 
The inspector found an ae ae 
danger when he issued the With- 


drawal Order because the condition 


_ could propagate an explosion and 
create a fire. The Judge determined 
that an imminent danger was not 
present, that MESA failed to meet 
its burden of proof to establish im- 
- minent danger, and, thereafter, he 
~. ordered that Order of Withdrawal, 


No. 1 PMC, June 23, 1971, a 


vacated. 


This Board has’ held oe In- _ 


: , s6far as an order of withdrawal may 


reflect upon the: gravity of condi- 


tions and practices, the validity or 
invalidity of such order will not 
affect the subsequent assessment of 
‘penalties. * * * The validity of an 
‘inspector’s judgment in issuing an 
order may be.challenged in a review 
proceeding brought under section 
105 of the Act. However, where a 
section 104(a) order is vacated, the 
conditions or practices described in 
such order may, nevertheless, con- 


stitute violations of mandatory | 


safety standards, subj ect to penalty 
assessments. astern Associated 
— Coal Corporation, 1IBMA 2338, 236, 


528755744 
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79 L.D. 723, 726 (1972) ocH one oi - 
ployment Satety and Health Guide. -— 


par. 15,388 (1973). The two basic 


issues Involved in the assessment of 

a civil penalty are: (1) whether a ° 
violation of the Act occurred, and.» 
(2) what amount should be assessed a 


as a penalty if a violation is found 


to have occurred. Accordingly, we. 
are of the cpinion that the Judge 
had no authority to make a finding . 
as to the validity of the Order of 
Withdrawal. In a similar vein this 
Board has held that the validity of. 
such an order is not an issue in a sec- 
tion 109 proceeding and it is error’ 
for the Judge to either sustain or 
vacate such order. Zeigler Coal - 
7 Company, 2 IBMA 216, 294,80 L.D. ~ 
626, 6830, CCH Employment Safety 
| and oalih = Guide par. 


(1978). 


The J udge soneimaeds in, pave: ~ 
ent part that rock dust was re- — 
quired in the area in question and 
we have concluded that an adequate ae 
sampling of the floor was taken 
which establishes | a prima facie — 7 
showing of a violation of section mT 


304(d).. 


The Board concludes fons the 

foregoing that MESA proved bya 
preponder ance of the evidence that : - 
a violation of section 304(d) me, 


occurred. 


Section 109(a) (1) of the Act re- 
that in determining the 
amount of the appropriate. civil | ° 
penalty, the Secretary of the Inte- —— 
rior shall consider six criteria. _In so’ 
doing,.as delegate of the Secretary, os 
_ we make the. following findings of 
| fact: 41) The prior violations at the | “ 


quires 
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mine consist. on seven notices ; dated 


| ‘December 10, 1970,.six notices dated | 


‘December 11, 1970, and one notice 
dated J anuary 12, 1971, all of which 
were. decided on March 28, 1978 (de- 
cision below Dee. 10). (2) A penalty 
of $100 is appropriate with regard 
to. the size of the. business of the 
operator: (Dee. 12). (3) Negligence 


on the part of the operator was not 
, established. (4) The imposition of a 
$100 penalty will have no negative 


effect onthe operator’s ability to 


continue in business (Dec. 12). (5) | 
The violation is. not considered | 


_ grave. The equipment that was 


operating 125 feet. inby was no im- 
minent. threat. No power source ran 


through the area, in question. Meth- 


ane 'gas was not. present (Dec. 9). 


(6) ‘The operator complied with the 


Order of Withdrawal by abating 
the condition rapidly and in good 


faith (Ex. P-14). 


WHEREFORE, pursuant to the 


authority delegated to the Board by 


the Secretary of the Interior (48 


CFR 4.1(4)), It IS. HEREBY 
ORDERED that the decision issued 
April 11, 1973, IS MODIFIED to 
- the extent that Notice of Violation 
No. 1. PMC IS REINSTATED, 


- and that Buffalo Mining Company 
IS ASSESSED an additional $100 


for a total of $950 to be paid within 
80 days from the date of this deci- 


sion, 
(. E. Rocens, Jr, Chairman, 


ae t CONCUR: 


7 DeAS er Member. 
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COAL PROCESSING CORPORATION 4 


2 IBMA 336 | 
, Decided N ovember 26, 1993 


Appeal by the Coal Peovssdius Corpora- 


tion from a decision dated July 30, 
1973, by Administrative. Law Judge _ 


George H. Painter, assessing a civil 
monetary. penalty of $5,000 for two 
violations of the Federal Coal Mine | 
Health and Safety Act of 1969, 
i (Docket No. NORT ease, 


“Affirmed as modified, 


Federal Coal Mine Health a Safety . 
Act of 1969: Notices of Violation : 
Abatement - 


A change’ in fe: entiation gyatent to | 
eliminate accumulations of methane in a 


mine will not constitute a violation of. 


section 3038(kK) of the Act where it iS es- 
tablished. that such remedial . procedure 
was the proper corrective action. 


Federal Coal Mine Health and Safety 
Act of. 1969: Evidence: Sufficiency _ 


A visual observation’ will support a vio- 
lation of section 304 (a)—accumulation 


of coal dust. 


APPEARAN CES: Thomas H. ‘Barnard, 


Esq:., Cleveland, Ohio, Attorney for ap- 
pellant, Coal Processing Corporation; | 
Robert W. Long, Esq., Associate Solici- 
tor, J. Philip Smith, Esq., Assistant 


Solicitor, and Edward J. Rodzinak, 


Trial Attorney in behalf of appellee, 


Mining Enforcement and Safety Ad- 


ministration (MESA), porary US. 
Bureau of Mines, 


mine consist. on seven notices ; dated 


| ‘December 10, 1970,.six notices dated | 


‘December 11, 1970, and one notice 
dated J anuary 12, 1971, all of which 
were. decided on March 28, 1978 (de- 
cision below Dee. 10). (2) A penalty 
of $100 is appropriate with regard 
to. the size of the. business of the 
operator: (Dee. 12). (3) Negligence 


on the part of the operator was not 
, established. (4) The imposition of a 
$100 penalty will have no negative 


effect onthe operator’s ability to 


continue in business (Dec. 12). (5) | 
The violation is. not considered | 


_ grave. The equipment that was 


operating 125 feet. inby was no im- 
minent. threat. No power source ran 


through the area, in question. Meth- 


ane 'gas was not. present (Dec. 9). 


(6) ‘The operator complied with the 


Order of Withdrawal by abating 
the condition rapidly and in good 


faith (Ex. P-14). 


WHEREFORE, pursuant to the 


authority delegated to the Board by 


the Secretary of the Interior (48 


CFR 4.1(4)), It IS. HEREBY 
ORDERED that the decision issued 
April 11, 1973, IS MODIFIED to 
- the extent that Notice of Violation 
No. 1. PMC IS REINSTATED, 


- and that Buffalo Mining Company 
IS ASSESSED an additional $100 


for a total of $950 to be paid within 
80 days from the date of this deci- 


sion, 
(. E. Rocens, Jr, Chairman, 


ae t CONCUR: 


7 DeAS er Member. 
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[80 ‘LD: 
COAL PROCESSING CORPORATION 4 


2 IBMA 336 | 
, Decided N ovember 26, 1993 


Appeal by the Coal Peovssdius Corpora- 


tion from a decision dated July 30, 
1973, by Administrative. Law Judge _ 


George H. Painter, assessing a civil 
monetary. penalty of $5,000 for two 
violations of the Federal Coal Mine | 
Health and Safety Act of 1969, 
i (Docket No. NORT ease, 


“Affirmed as modified, 


Federal Coal Mine Health a Safety . 
Act of 1969: Notices of Violation : 
Abatement - 


A change’ in fe: entiation gyatent to | 
eliminate accumulations of methane in a 


mine will not constitute a violation of. 


section 3038(kK) of the Act where it iS es- 
tablished. that such remedial . procedure 
was the proper corrective action. 


Federal Coal Mine Health and Safety 
Act of. 1969: Evidence: Sufficiency _ 


A visual observation’ will support a vio- 
lation of section 304 (a)—accumulation 


of coal dust. 


APPEARAN CES: Thomas H. ‘Barnard, 


Esq:., Cleveland, Ohio, Attorney for ap- 
pellant, Coal Processing Corporation; | 
Robert W. Long, Esq., Associate Solici- 
tor, J. Philip Smith, Esq., Assistant 


Solicitor, and Edward J. Rodzinak, 


Trial Attorney in behalf of appellee, 


Mining Enforcement and Safety Ad- 


ministration (MESA), porary US. 
Bureau of Mines, 
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OPINION BY UR. ROGERS © 


: IwreRion BOARD OF MINE 
OPERATIONS APPEALS 


Procedural Background 


On I February. 9, 1971, Bureau of 
- Mines Inspector Monroe L. West 


conducted an inspection of Coal 


Processing Corporation (Dixiana 
_- Mine) pursuant to the Federal Coal. 
Mine Health and Safety Act of 


1969 (hereinafter the Act).? The in- 


spector issued Order of Withdrawal — 
No. 1 MLW. This Order contained - 


the following : 


Air (containing over 1.5 per centum. of 
methane ) which had passed over caved 
- pillared areas was used to ventilate the 


active working places in A-2 section off | 
1 left off 1 main north entries. Nos. 4. 
and 5 rooms were cut through into cave. 
pillared areas without any test holes’ 


being. drilled in - advance ‘Of the . faces.” 


On F ebruary 10, 197 i, Inspector | 


West issued Oni of Withidiawal 


No. 1 MLW. This Order pies 


the following: 


- Accumulations. of loose coal and: coal 


dust present from the loading point to 


the working faces in the § entriés of the 


At ere. Recon: rock dust applica- 





 1P.L. 91-173, 83 Stat. 742-804, 30 U.S.C. 


+ §§ 801-960 (1970). 


- 2 The Board notes that in addition to. the 
alleged violation of section 303(k) of the Act, 


the Order of Withdrawal No. 1 MLW, dated © 


February 9, 1971, referred toa practice that 
could have been alleged as a violation of sec- 
tion 317(b) of the Act (cutting into cave 
pillared areas without test holes being bored in 
advance of the face). This practice was not 
contained in MESA’s Petition for Assessment 
of Civil Penalty ; however, in an early stage of 
the hearing a motion was made to amend the 
letter of notification so as to include a viola- 


tion of section 317(b) of the Act. Upon timely — 


objection, the Judge denied the motion. 


1 


tions in. this area were obviously inade- : 


quate. 3 


MESA filed a aaition foi assess: 


ment of civil penalties pursuant to - 


section 100.4(i) of Title 30, Code of — 


Federal Regulations, on Novem-. _ 


ber 17, 197 1, for the violations al- 


leged in the withdrawal orders. A. 
hearing on the merits was held on 
‘May 28, 1973, and on July 30, 1973; | 


the Administrative Law.J udge i iss. 


sued an initial decision, assessing a. 


civil monetary penalty of $5,000 for Rd 
two violations of the Act. | pte 


Pactual Background | 


_ Mr. Simpson Mann, section oe < 
man for the operator, testified that 7 
at 4:35 p.m., the start of the eye- | 
ning shift,. ie checked all the faces 


for gas and ventilation and found’ o 
| everything normal. Mining then 


commenced, starting in. room 6. _ 
Upon. mining through, the miners _ 
cleaned the area so that it could be. - 
timbered and . then proceeded. to | 
room 5 and continued mining ‘until ae 


| they holed through into a-cave pil- 
-lared area. Shortly thereafter, the 
‘section foreman checked the venti- | 

lation in the area and found. that no | 

moving air was coming into the 
active working face of room 5. The’ 


crew then moved into room 4 where 
they holed through on the right | — 
side, backed out, and made a set for. 


. the left side. Approximately 15 to 


20 minutes later, before work was 





An alleged violation of section 304(ay 
was in MESA’s Petition for Assessment of : 
Civil Penalty; however, a sampling had not. — 
been taken. The Judge dismissed the. valeeet: 


violation | of section -304(d). 


2 6 ae on the left side of the fick: 

| Mr. Mann testified that he con-. 
| ducted an air velocity check with an 
-- ‘anemometer and a methane test 
8 with a flame safety lamp at the face 
-.-and detected no air movement or 


methane. Shortly thereafter, an 


ignition occurred. 


_ ‘Thereafter, when the safety of the 


: = miners had been assured, Mr. Mann 
et returned to the area of room 4 and 


checked for methane, and for the 


-. first. time detected methane in an 
area approximately. 30 feet from the 


- face in room 4. Following instruc- 
_ tions from Mr. Haynie, the general 


_ -mine foreman, Mr. Mann had the 
line curtain shifted from the left 
- side of No. 4 entry to the right side 

and extended further into the face. 


The purpose of this was to..i.ear the 


~ area of methane. This chauge in the 
ventilation system could also have 
resulted in increasing the pressure 

 .on the right side, thereby i increasing 
the possibility that intake air would 


be forced to flow through rooms 
Nos. 5 and 6, through the pillared 
~ area, and into the return by way ot 


ae room No. 4. 


Mr. Monrce L. West, Bureau In- 


ee spector, entered the mine on Feb- 
--ruary 9, 1971, to investigate the igni- 
_ tion of a methane-air mixture that 
. . had occurred the previous evening. 
_. At the time of the inspection, there 
_ was NO mining activity or movement 
. of equipment taking place. During | 
the course of his.investigation, Mr. 
_ West determined that approxi- 
a mately 4,500 cfm (cubic feet per 


“S 4From the transcript we fing that this was 
an explosion (Tr. pana 
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sniuite) of air (copiainine over oy 
per centum of methane) was enter- _ 
ing No. 4. room of the A-2 working 
section from the area from which 


pillars had been wholly or partially 
extracted. On this basis, Mr. West. 


issued the Withdrawal Order. He 
noted that rooms Nos. 4 and 5 had 
been cut through to the pillared 
area and that air from the pillared | 
area had been used to ventilate the 
active working places in the A-2 
section. Nos. 4 and 5 rooms were cut 
through into cave pillared areas 
without any test holes being drilled 


in advance of the faces. (See Loot- 
note 2, supra.) 


“Inspector We anal Mr. Kilgore, | 
the safety director of the mine, con- 


curred that the remedial ventilation. - 


procedure followed by the operator 
after the ignition. was the a 
corrective action. 

- Order of Withdrawal ‘No 1 


MLW, February 10, 1971, was is- 


sued by Inspector West because the 
operator had permitted large quan- 
tities of loose coal and coal dust to 


accumulate in violation of section _ 


804(a) of the Act. He testified that 
at the loading point of No. 3 entry, 
coal dust had built up to the extent 
that.it was being used as-a ramp for 
shuttle cars delivering coal. Entries 
No. 38, 4 and 5 had accumulations 
ranging -between two. and = four > 
inches on the roadway and up. to 
eight inches at the base of the ribs. 
The inspector testified that as a re~ 
sult of a visual inspection, he con- 
cluded. that over 50 percent of the 
coal accumulations at the base of 
the ribs consisted of machine cut- ~ 


tings. Above these cuttings slough- 
age had accumulated. According to 
Inspector West, sloughage can be 
‘distinguished. fom machine cut- 


tings. This general condition existed - 


for a distance of approximately 900 
feet (Tr. 88, 89, 98, 94). 


For the operator, Mr. Kilgore tes- . 


tified as to the cleanup procedures 
used and that normally the loading 
points would be cleaned three or 
four times a day. In his opinion the 
two- to eight-inch spillage reported 


by the inspector was “very little.” — 
He further testified that a substan- 
tial part. of the accumulation ob-. 
servd by Mr. West consisted of rib — 


ashing. The section involved has 
been 
Ponenne (Tr. ame 


a8 


Tssues Presented on Appeal 


‘A. Whether the evidence is suffi- 


clent to support a violation of sec- 
_tion 803(k) of the Act. 


'B. Whether the evidence is oe 


cient to support a. violation of sec- 
tion 304(a) of the Act. 


| Ina 109(a) (1) civil penalty pro- 


ceeding, the propriety. of the is- _ 


suance of the Withdrawal Order is 
not in issue. Under section 105 (a) 
(1) appellant had 30 days to apply. 


for.a review of the order but did. 


not take — of the oppor- 
tunity. - 

The evidence in this fd 
: ielonils establishes that within 15 to 
20 minutes after room 4 was holed 


COAL PROCESSING CORPORATION Bea 
_ November 26, 1973 , 


generally bothered with | 


through, Mr. Mann wondacted: an ee . : 
velocity check with an anemometer ... 


and a methane test with a flame _ 


safety lamp at the face and detected- ‘ 


no air movement or methane. Subse-. 


quent thereto, the ignition occurred. 


(This ignition is of no concern to 


us on this appeal because a penalty’ 
was paid for that violation. Also, . 
the Judge during the proceedings: - 
stated : 


9.) ) 2 
We find that afien viene 


the miners, Mr. Mann returned to 
the area of room 4 and for the first’ 
time detected the presence of meth- 
ane, approximately 30 feet from the’ - 


face. Subsequently, after a discus-. 


sion with the general mine foreman, | 
the decision was made to take cor- . 


rective action to eliminate the meth- 
.ane by changing the ventilation — 


system. (Tr. 46-49.) In addition to 


. removing the methane, the change _ 
also forced air into rooms Nos. 6 .- 


and 5, through the pillared area, and 


| rae the. return by way of room No. 


4. (Tr. 64.) a 
Based upon the foregoing, the 
Board concludes that if a violation. 


of section 303(k) of the Act was 

_ established, it must be bottomed on _ 
the conditions that arose after the | 
change was made in the ventilating —— 


system, 2, e. , at the time of thei a x 
tion. © ae 


dial procedure followed by the op- me - 


erator after the ignition was the 


corrective 


proper action } taken , a 


“We will not go into the , 
merits of the ignition eK a ae ae 


The testimony of cee: West . a 
and that of Mr. Kilgore, the safety oe 
director, established that the reme- 


ed Oa DECISIONS 


7 _ under. ihe circumstances that were 
: ‘present. (Tr. 38, 65.). | | 


“Inspector West also testified as 


follows: ms 


- They cae ceased mining oper- _ 


. ations in the area. “They withdrew the 


men, equipment and material back to a 
ae safe area where they. could again start. 
mining. The area at the point of inter- 
section, ventilation was well established 
_- to. that point where they would dilute 


and render harmless and earry away any 


possible future accumulations of methane ~ 
that may be admitted in the area. eer : 


a 


“Without indulging i ina eomnane 
ae disputation as. to the meaning of “to 


~ ventilate” as used in section 303 (k) " 


we hold that under the facts and clr- 


oe cumstances present in this case, the . 


air involved. was being utilized to 
abate a. dangerous condition. Ac- 


cordingly, we hold, under the facts 


—before-us in this case that a viola- 


tion of section 803(k) was ‘not. 


established. 


_ We note that section. 303(u) in 


part, reads as follows: : 


. Changes in. ventilation. which materi- 
ale. affect the main air current or any 


7 split thereof and which may affect the | 


safety of persons in the coal mine shall 
be made only when the mine is idle. * * * 


We believe that this section is ap-_ 
plicable to the facts that are present 
int the instant case and is sISDORIHING | 


We have examined the- pleadings 


submitted by both -parties and the 
transcript and are convinced that 


_ the.violation of section 304(a): was | 
established by MESA. , Accordingly, 
we adopt, with one exception, the 


OF . THE i aaa oF THE INTERIOR 
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following portions of the J udge’s S. 


decision below. | 


Order of Withdrawal N ot M LW, 
Februar y 10, 1971 | 


Itis Respondent's contention that much 


of the loose coal and coal dust that had 


accumulated along the ribs was caused . 
by sloughing. The ribs will continue 
sloughing. until an equilibrium is. at- 
tained ;. efforts to remove the sloughage 


will, inerators: inevitably provoke a re 


newal of the process. until an equilibrium 
is reestablished. Inspector West testified 
that the Bureau recognizes the sloughing 
tendency in some mines and permits the 
existence of adequately saturated and in- 
erted accumulations in order to allow the 
sloughing to stabilize. However, more 


‘than 50 percent of the accumulation was 


clearly distinguishable as continuous min- 


ing macbine cuttings and not sloughage. 
On that basis it seems evident that even 


the Bureau’s policy on sloughing would 
not condone the conditions as described 


in the testimony. . 


Under section 304 (a) a siglation. may 
be based upon visual observation without 
need of measurements or samples, : The 
weight ‘of the evidence clearly indicates 


that a violation of section 304(a) of the 


Act did in fact exist. Just: the large ac- 


cumulations of loose coal and machine 


cuttings at the loading’ points and in the 
passages for 900 feet were sufficient to 
create a serious condition without the dis- 
puted accumlation along the ribs. The 
fact that they were ground to a fine dry 
dust made them a stimulant to any igni- 
tion source, 2 fuel for flame propagation, 


anda catalyst for an explosion. 


‘Considering the extensive area of the 
violation and the fact that there did — 
exist an-ongoing cleanup program it is: 


‘difficult to explain how such an accumu- 


lation was tolerated. * * * It is unreason- 
able to attribute such an accumulation 
to the three and one half hour timespan 


between the beginning of the’ shift * * *, It. 


is. therefore, concluded. that Respondent 


a, 788) im 


was neplient 4 in per agiceiae the develop- . 
ment. of this hazardous. condition. Al- 
though Inspector West testified that a 


good faith effort was made to rapidly 
—. abate the condition no explanation was 


offered why five days were required be- 
_ fore the order was terminated. 


- We are 


tence in the Judge’s decision, be- 
_ .cause from our independent review 
of the record, we find that a good 
faith effort was made to rapidly 
abate the condition. 
At the time of the inspection on 
. February 10, 1971, all mining oper- 
ations had seas. On February 11, 
1971, a cleanup operation was com- 
menced. 


operator and Mr. Mann (Tr. 125). 
During an eight-hour shift, the 
- cleanup was not accomplished, par- 
tially because of an inexperienced 


loader .operator and machinery | 
breakdowns (Tr. 127). February 12, 


1971, was a holiday (Lincoln’s 


_ Birthday), February 18 and 14 was © 
the weekend and the Withdrawal. 
‘Order was terminated at 11 a.m., 


February 15, 1971. We find this to 


be an adequate explanation of the 


five-day delay before the order was 


_ terminated. Accordingly, we will set 
_ aside the assessed penalty and a assess . 


a pea of $1, 200. 


ORDER 


7 WHEREFORE, pursuant to the — 


- authority delegated to the Board by 
the Secretary of the Interior (48 
CFR 4.1(4)), ut Is HEREBY 
ORDERED: _ 
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a re somewhat concerned 
about the last above-quoted sen- — 


utilizing two men who 
shoveled, a buggy driver, a loading ~ 


“(L) That the silsged violation: ae 2 


. section 808 (kk) as set forth in Order © 
of Withdrawal No. 1. MLW, Febru-. 
ary 9,1971,IS VACATED andthe — 
| penalty er therefor below in | 
the amount of $3, 000 IS” SET ~ 
ASIDE; | 


(2) that , the 


respect to the violation of section 


304(d) of the Act IS MODIFIED _ 


by reducing said - assessment to | 


$1,200; and ons 
(8) that Coal Processing Corpo- oe 
ration pay the amount of $1,200 ~ 


within 30 days from une date of this Bis ke 
decision. | 


C. E. oo In, Chairman. ; : 


I CONCUR: 


- Davin Doanz, Member. a 


POWER CITY ELECTRIC, INC. 


TBCA-950-1-72, te 
“Decided N poanbe 27, 1973 es, 


Contract No. 14.08-1010A, 930/115 - 


KV Line, No, 2 Coos and Curry Coun-— *, 


ties, Oregon, Bonneville Power = 
Administration. 7 | 

Sustained. | 
- Contracts: Construction and: Opera. — 


tion: Construction against Drafter—_ 


Contracts: Construction. and Opera- 


tion: Drawings and Specifications—. ~ 


Contracts: Construction and Opera- 


tion: Estimated Quantities | 


“Where a contractor's interpretation of e 
the amount of access road improvement Ae 
for which payment would be made under 7 


agen below. 
assessing a penalty of $2,000 with — 


Cree (5, ae _ DECISIONS: oF THE 
a contract ie sseeaction Of: a power 
‘line was determined to be reasonable and, 


va ; based upon a site investigation, the: con- 
_ tractor had reason to suspect that the. 


4 Governnient’s estimate of the amount of 


_ access road was substantially under- 


stated, put the Government withheld the 


ee specific list of access roads which prior 
- to the issuance of the invitation it had | 


determined were necessary for its needs 


_. .and for which payment would be made, 
.. . the Board holds that the Government’s 
* > failure to disclose material information 
.-° in its possession prior to bid overcame > 


_ the consequences normally attributable 
- to a bidder who fails to make inquiry 
“eoncerning an apparent conflict between 


> _ the: estimated quantity and the results of 
_ > -the site investigation. 


"| APPEARANCES: Mr. Robert W. Win- 
_ ston, Jr., Attorney at Law, Winston, 
 Cashatt, Repsold, McNichols, Connelly 


a & Driscoll, Spokane, Washington, for 


appellant ; Mr, David KE. Lofgren, Jr., 


te Department Counsel, Portland, Cregon, 
- _-for the Government, 


OPINION BY MR. NISSEN 


INTERIOR BOARD OF 
CONTRACT APPEALS 


Under a ‘contract for the con- 


: 7 struction of a power line, appellant 
seeks compensation at the contract 
unit: price. for the unprovement of | 
additional access roads 


beyond 
_. those designated for improvement 
a by the p Government: 


or ae 


place 


1 Appeal file, Item No. 1. 


DEPARTMENT | or ‘THE INTERIOR | 
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Findings 0 f Fact 


The ‘contract, e awarded on Sep- 


tember 2, 1970, is in the estimated — 


amount of $1,919,815 and calls for 
the construction of the Bandon— 
Gold Beach 280/115 KV Line No. 
2 in Coos and Curry Counties, Ore- 


gon. The line is approximately 52 


miles long. For most of its length, 


the line. parallels the existing Ban- 


don—Port Orford and Port Or- 
ford—Gold Beach 115 KV Lines. 
Prospective bidders were advised - 
that clearing of right-of-way and_ 
construction of designated access 
roads was being performed under a — 
separate contract under which com- . 
pletion might be extended until 
approximately April 1, 1971, and 
that certain tracts of the right-of- 
way would not be available until 
specified dates. The contract in- 
cluded Standard Form 23~A (J une 


1964 Edition) with revisions ah 


pertinent here. 

Resolution of the controversy in- 
volves the interpretation of contract 
provisions. The various items of 
work in the invitation were divided 


into two groups: Group A, Access 
‘Roads and Group B, Line Construc- 


tion. The former group is described 
in part as follows: 


Unit 


a Saas A, Access Roads quantity Bid unit price Amount 
. Improve existing access roads______ 400 “Stas od2ceg2.S De a3 eee 
. 12-inch culvert, furnish and place__- OO) din ftrcoesacc | peg ee. Ta ots 
18-inch culvert, furnish and place. _. ROO Vingtts.toes walekS aeeoel 
24-inch culvert, furnish and place__-_ 100 Dns hee s2eeche ceeets esesou 
. 36-inch culvert, furnish and place__- AQ? Vinethecse ok, ates ecoeie 
48-inch culvert, furnish and place... S40) itp tscescd acess, eohcad 
. d-inch minus gravel, furnish and - 2,000 - cu. yd._-e___- Aeeeeos. elles 


ta or + 


The spécifications provide i in per- 
_ tinent part: 


“J_102. Work to Be Doe By the 


Contractor. A. Access Roads and 
Appurtenant Items. 1. Improve ap- 


_ proximately 40,000 feet of existing 


access roads. 

«o Furnish | and place eesnalt 
crushed aggregate, culverts, wire 
gates and fences. Place Pipe frame 
and metal panel g gates.” 7 


Pertinent to ia controversy. is 
the following section of the Sup- 


plementary General Provisions: 
“2.115. Quantities 


tities necessary to complete the 


work as specified are listed in the 


‘Schedule of Designations and Bid 


Prices’ , attached to and made ‘a part 


‘of these specifications. 


“B, These quantities are estimates 
' only and will be used as a basis for 


canvassing and evaluation [sic] bids 
and for estimating the consideration 
of the contract. The Contractor will 


be required to furnish and place the. 


entire quantities necessary to com- 
plete the work specified, be they 
more or less than the estimated 
quantities. 


“C. If the actual banntity of any. 


bid item varies from the estimated 
- quantity by more than 25 percent, 


. the Contracting Officer and the Con- | 


tractor, at the request of either, will 
negotiste for a revised unit price to 
be applied to the units of work ac- 
tually performed in excess of 125 
percent or less than 75 percent of 
the estimated quantity; provided, 
that no such negotiation shall be 


: undertaken unless the variation 
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} ant Unit 
Prices. A. The total estimated quan- 


fon: the original contract.amount. — 
for any bid item exceed [sic] $4,000, . 
based on the contract unit price.” 
Part IlIl—General 
Provisions—provides in part: < 
(38-103. Accessibility of Site. A. ae 


Access to the right-of- way for’. 
transmission line construction and — 


clearing will be from (1) intersect- - 
ing or adjacent public roads and (2)° 


any access roads and access road _ 
rights-of-way for which rights have 
been acquired by the Government... 
- Roads existing on the. right-of-way ; 
will be available to the contractor. 


_B, The contractor may at his ex-. 


pense construct additional roads , 


and other means of access within the 


boundaries of the line right-of-way 


and on undeveloped access road. - 


rights-of-way acquired by the Gov- 


ernment upon approval of location 


and type by the contracting officer. 


Roads shall be constructed in a man-. 
ner which will not undermine any 


proposed or existing tower foot- 


ings. In addition to performing 


current maintenance, the contractor. 


shall take measures. satisfactory to 
the contracting officer to prevent the 
occurrence of excessive erosion after. 
use of these roads. Such measures” 
as dips or culverts may be required 


_ by the contracting officer. All debris __ 
resulting from sack work shall be. - 


saad and disposed of by bie . 
contractor. | | | 


C. The-contractor shall mamta i: : 
all roads used by him and uponcom- — 


pletion of the job shall leave them in : 


as good a condition as when first. fs 
used by him. A road grading ma- 


chine—not_a bulldozer—shall_be be 


Technical 3 


sae for maintenance and final 
- grading. In no event shall the con- 
tractor interfere with the property 


owner’s use of roads existing prior 
to the contractor’s entry. 


Dd. The contractor shall be s solely 
| responsible for securing the use of 
privately owned roads other than ’ 


| described in Paragraph A, above. 
The contractor shall also be. solely 
responsible for use and occupancy of 


: any private lands crossed by him in 
securing such additional access. 


~ from: public roads and Government- 


; acquired access roads as he finds nec- - 


essary for his operations. 
8-104. Availability of BightOf- 
| Way. A. The term “right-of- -way” 


includes substation, microwave sta-_ 
tion, radio station and building sites: 
and access road and transmission 
a line right-of-way which are pro- | 
es vided: by the Government. The term 


“other rights” includes those addi- 


tional land rights which the Gov- 


ernment considers necessary for per- 
as formance of work under the con- 

tract. . | | 
B. The Government will make 


"every ‘reasonable effort to secure and 


make available right-of-way and 


. other rights in advance of opera- 


tions in sections of such size that the 


 date-of completion may be met. _ 
— ©. The Government makes no rep- 


resentation that the right-of-way 
and other rights which it provides 


will include all rights which the — 
-. contractor may find desirable. Any - 
rights desired by the contractor in - 
| nent 1 non- -contract ACCESS roads. Me “ee 


addition to those furnished by the 
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Gurowenb shall be sequired by a 
_the contractor. - 


The specifications include the. fol- 
lowing: 
“4 404, Sree Water: Supply 


and Erosion Areas. The following 


rules shall be observed - when Te- 
ferred to: | ae | | 
* * -_ ao x 7 si 7 | 

| or or Rules” 
“Rule F3. All contract and con-. 


venience access roads shall be pro- — 


vided with water bars every 50 feet, 


7 regardless of whether the road is 
-pre-existent or newly constructed. | 


Bs | Part V 
Access Road Construction and. 
Improvement 
_ Chapter 1 


Contract Access Rous - 
| 5-101. (SPECIFIO INFORM A- 


TION. A. Standard Specification. 


The contractor shall improve con- 


‘tract access roads as listed on the 


Schedule of Designations and Bid 
Prices, as shown on the drawings, 
and in accordance with the follow- 
ing Standard Specification, dated 


March 6, 1970 with the exceptions — 


stated below: 
1. References to ACCESS road construe- ~ 


tion, intercepting dips, fords, ane Oree 
are not applicable. 
a rg rn te 


_B. Water Bar Requirements, Ap- 


proximately 20 water bars shall be | 


constructed on contract and perma- 


pen pe” 


“We anand Sine For 
— Contract Access Roads 


March 6, 107 0 


—-~§-102. GENE RAL. A. Access 
roads required to be constructed or 
improved by the specifications or by 
“supplemental orders from the con- 


tracting officer are designated | as 


contract roads. — 

B. The contractor shall sonsteuct 
or improve access roads in locations 
_ specified by the drawings, by the 
specifications, and oy the contract- 
ing officer. | 


 €. The widths of the new ‘road- 
beds shall be no less than those spec- © 
ified in the drawings. The maximum 


grades shall be no greater than those 


shown on the drawings. Curves shall 
be widened to permit the hauling of | 


_ either tower steel in 40-foot lengths 


or wood poles in 90-foot lengths, 
depending upon. the. design of the | 


| transmission. line. 


-D. The minimum radius of curva- | 


ture shall be 60 feet, unless otherwise 
specified. | 

E. The number and location of 
turnouts and drainage structures 


will be determined in the Held ie 
_ the contracting officer. 


EF. Roads shall be constructed 3 in 

manner which will not undermine 
any proposed or existing buildings, 
| structures or transmission facilities. 


_G. Upon completion of the con- | 
tract, all roads constructed or im- 


proved by the contractor shall. be 
left in the condition they were at the 


time of their ss ha for pee ae x } | 
| Payment will be authorized only for. 


* payment. 
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‘ing, grubbing, 
material shail be in accordance with: < 


ae 77 an 


5-104, ‘[MPROVEMENT™ OF 
EXISTING ACCESS ROADS. A. 


General. The manner of performing _ 


- work and the operations required. ‘ 


for improving existing roads and’ _ 
turnouts shall in general be as speci- — 
fied in the provisions for the con- — 
struction of new roads except as. - 
provided below. | a 
B. Clearing and Grubbing. Clann | 
and disposal of waste - 


Section 5-108, Paragraphs A and ~ 


| B, except that the widths shall be’ , 


no less than the widths of the road-’ | 

bed plus ditches as. specified in’. : 

Paragraph. C. below. a 
C. Roadway. The roadway. stall, 


be improved to conform generally: . 
to the line and grade of the road as 
originally constructed and to its) 
original cross section or to the cross’. 
section. shown on the drawing for’. 
new access roads, whichever is. ~ 
- greater, All existing ditches shall be 


sleaned and new ditches shall be sake 


constructed: where required. 


D. Lurnouts. If widening of the: 


roadbed at a turnout is required by — | | 
the preceding paragraph, the width _ 


of the turnout may be reduced. by 


_ the width added to the roadbed. . 


ie, rr ae ® 


5-106. WATER BARS. ‘Water. a 


bars shall be constructed as shown’ — 
on. the drawing after the roadbed 


has been completed. Roadside 
ditches shall be modified to drain — 


into the water bars. Surfaces shall 
be carefully shaped and compacted. _ 


 §-111. PAYMENT. A. General. 


contracting officer. 
construction or improvement of a 
Be station of access road will be made 
-- at the unit contract price only after 


DE CISIONS 


159 


that: access py ion equined by 


| the specifications, drawing, and the 
Payment for 


: all designations of work in that sta- 
tion aw been completed and 


. accepted. 


eo * ar , om ¥ 


ae ©. an of Access Roads 
and Turnouts.. Payment will be 


. “made at the unit contract price and 
shall be full compensation for all 
: costs involved 3 in clearing and grub- 


_ bing; all excavation ; preparing and 


: - completing roadbed and shoulders; 
constructing water bars, ditches, and 
’ approaches; and finishing the road- . 


ae way and slopes. The stations of im- 


-. provement of existing access roads 
. to be paid for shall be the number 
of stations of roadway ordered to be 
- _ improved, measured along the cen- 

ter line thereof, finished weeondine 


| to these specifications and accepted. 


A station of improved access.road 


' shall consist of 100 linear feet. No 


-- measurement. and no separate pay- 
_~ ment will be made for improvement 


: of turnouts. 


a er) % ee # 


Chapter @ 7 


= ‘Standend Specification for Non 


: Contract Aecess Roads 
February 6, 1969 
5-201. GENERAL. A. The con- 


tractor may construct and improve 
oo access roads. on the, line right-of- 
way. for his convenience. The classes 


- ee of roads. which | may be constructed 


OF THE DEPARTMENT OF THE INTERIOR ' 


aie improved are et as 
‘permanent and temporary access. _ 
roads, ‘The contractor shall flag the. 


locations and obtain the approval 
of the contracting officer as' to loca- 
tion and class prior to constructing 
and improving. All costs of con- - 
structing and improving these ~ 
roads shall be borne by the contrac-° 
tor except as specified below. 

B. Material which may obstruct. 
or impair the flow shall. not be 
placed nor allowed to fall into any 
natural water course, even if — 
intermittent. 

5-202. PHRMANENT ACCESS 
ROADS.A. Roads that provide ac- 
cess to tower or structure sites are 
designated as permanent access 
roads. This class of road shall be 
constructed and improved to the 
same standard as specified for con- 
tract access roads. © | 

B. Culverts, gravel, crushed ag- | 
gregate, and riprap, if required by 
the contracting officer, shall be fur- — 


nished and placed in accordance 
with the preceding chapter. 


5-203. TEMPORARY ACCESS 


ROADS. A. Roads that provide ac- _ 


cess to such places as landings and 
yarding areas and which are not to 
be incorporated 1 in the Government’s 

permanent access road system are 
designated as temporary access 
fond. This class of road shall be. 
constructed so that erosion will be 


| kept to a minimum, that any pro- 


posed or existing buildings, ‘struc- 
tures, or transmission facilities will 
not. be undermined or unduly 
strained, and that. domestic water 
supplies will not.be contaminated. 
Adequate drainage and other meas-_ 
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“ures, as directed by ie contracting | 
officer shall be provided to keep 


, erosion to a minimum. 
ok cs ok * tie 
5-206. PAYMENT. A. Perma- 
nent Access Roads. Culverts, gravel, 
crushed aggregate, and riprap, 1f re- 


quired by the contracting officer, | 


will be paid for as described in the 
preceding chapter. No measurement 
and no payment will be made for 
road construction and improvement. 

Mr. E. P. DeFeyter, President of 


appellant, who has been in the elec- | 
trical construction business since. 


; 1987, made an aerial and ground 
survey of the work site prior to sub- 


mitting a bid. (Tr. 78, 79, 88, 84.) 


He also relied on reports of Power 
City personnel who had visited the 
job site. He estimated that he ob- 
served approximately 25 percent of 


the access roads. When asked what 
he contemplated was included under 
that item of the invitation, _ he 


replied :. 


Well, 
cess to the site of the work would be pro- 
vided by the Government; and that the 
existing access road system would be 
improved to allow the movement of con- 
struction. equipment, materials, person- 
nel to the site of the work. (Tr. 80.) 


Under cross-examination, he re- 
peated this understanding of what 
was encompassed under access road 


improvement (Tr. 85, 89, 90). He. 


admitted that prior to bidding he 
was of the opinion that the esti- 
mated quantity of 400 stations prob- 
ably would be exceeded. His prin- 
cipal concern, however, was in de- 
veloping a reasonably accurate unit 
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I expected that reasonable ac- 


price ‘for road improvement. He, f 
therefore, made no attempt to-check. — 


the accuracy of the ‘Government’s’ | 
estimate. (Tr. 85, 86.) Power City’s — 


bid price for the improvement: of 
access roads was $100 per station.2 


After award of the contract, ap- yo 
pellant requested the list. of speci- 
fic areas which would be designated 


for improvement and for which 
payment would be made (letter, — 


dated October 21, 1970, Item2).Ap- 


pellant had previously advised Bon- : of 
neville representatives that it would. 
have to be paid for morethan 40,000 


feet of road improvement in order: 


to move its 60 ton crane * to the site oe 
of the work.* The list of “Access - | 
Road Improvement For Pay” total- | 
ing 39,630 feet was furnished appel- ts 
lant by letter, dated: October 27, -. 


1970 (Item 4). The list. identifies ce 7 
particular roads* and footage on — 


_ these roads to be irnproved, but does. a 


not identify by. station, number OF. ae 


. = of the six bids received, three were at $100 F ay 
‘per station, one was at $75, one at $108 and ~ 


one at $120 per station. (Abstract « of Bids, a 2 
Bid No. 1010, App’s. Exh. A.) rod 


3 Appellant contemplated using, and did use, - ; - 
a P&H, 650 truck erane for erection i the “8 


towers (Tr. 80; photos, App’s. Exhs. €, CL. 


and C-2). Although. the Chief of fine. Con- 
struction for Bonneville was of the opinion... 


that the work could have been performed _ 
with a smaller crane of 35- or 40-ton capacity 
(Tr. 50, 51), we accept the testimony of. other. 
witnesses that the crane used by Power City 
was a reasonable one for this work (Tr. 12, 

104). 

4 Memorandum, dated October 23, 1970, Item 
3. The Memorandum concludes with the. fol- 
lowing: “We will not dispute the fact that. 
the contractor will likely have to grade 50 . 
or 60 miles of road to get a 60 ton erane over 
them but we had only estimated to pay. for 
40,000 feet of it.”- . i. 

5 Access roads are identified by initials and. 
number. For example, PO-GB-AR-29R stands 


for Port Orford-Gold Beach Access. Road No. See 


29R, 


760 


: otherwise the particular areas to be 


- ‘Improved. Appellant refused to ac- 


~ cept this list. as fulfilling Bonne- 


ie ville’ Ss obligation for access road im- 


provement “under the contract: 
The list of. access roads upon 


aenich Bonneville. intended to pay 
for improvements ' was developed by 
a ‘Bonneville inspectors and was avail- 


able prior to the time the invitation 


. covering work on the project was 
issued (Tr. 9, 10, 37, 41). The esti- 


~ mate of 40,000 feet of road i improve- 


~~ ment for pay contained in the in- 


vitation was based on this list total- 
Ing 39,630 feet. Neither this list nor 


- Seon designation of particular 


— road improvements intended by 
~ Bonneville was included with the in- 
_-yitation. The evidence is conflicting 

as to the basis upon which this list 


_ was developed. Mr. Jack Petterson, 


a, supervisory construction. repre- 
sentative for Bonnerville, testified 
| that. the list was based upon their 


-- opinion as the stretches of the road 
. needing improvement in order for 
_ maintenance.personnel to patrol the 


line. ( Tr. 10.) He asserted that such 


-- geconnaissance was conducted per- 


hapst twice a year and required noth- 
ing larger than 4 x 4, which he de- 
st scribed as a “pickup. : (Tr. 10, 11.) 
_ Hfowever, Mr. Tom Wagenhoffer, 
- Chief of Line Construction for 
~ Bonneville, testified that the list was 

; compiled by Mr. Dennis Ferguson, 
a Bonneville inspector, and was 
‘based upon the need for patrol and 
routine maintenance, which would 


require a line truck and maybe a_ 


| _ trailer (Tr. 43 , 45-47). He admitted 
- that improvements to the roads on 
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; fhe: list. ould nee pring all access . 
roads to contract specifications, 


which require, inter alia, a road 14 
feet in width exclusive of ditches. — 
He asserted that he forwarded the 
list to the “specifications people” but 
that 1t was not the function of his 
section to determine whether such 
a list was included in the species: 
tions (Tr.44). | 
The task of flacging specific sec- 
tions of access roads for improve-_ 
ment for pay was performed by 
Mr. Stanley Morris, construction 
inspector for Bonneville (Tr. 68, 
78). He testified that he was given 
the list and told to improve accord- 
ing to the list. It was his under- 
standing that he was to stake 40,000 
feet of a for improvement. ae 
there were no stations on the list, 
he asserted “* * * all you could do 
was Just pick out your worse places 


and widen your corners to fit the 
footage we had.” (Tr. 73.) When 


the areas flagged for improvement _ 
on a particular road equalled the | 
footage on the list for that particu-— 

lar road, he did not flag any more> 

areas for improvement on that road, 
irrespective of its condition.® When 
Power City representatives inquired ‘ 
as to why there wasn’t. more im- 
provement on particular roads, Mr. | 
Morris’ reply was “It ain’t on the 
list.” (Tr. 76.) He attributed the 

small overrun in road improvement | 


(road improvement for which 1 pay- 


ment was authorized totaled 410.70 . 
stations, Partial Payment Estimate _ 


6'Tr, 74-7 6. This condition is well illustrated 
by photos (App’s. Exhs. F and 1) showing par- 
ticular sections of road flagged. for improve- 
ment, while other sections, apparently in. 
equally poor condition, were not so flagged. . 


(90 nD ane 
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. No. 15, Tein 33), to sve need to sat- 
isfy property owners. 
_. Correspondence in the record ae. 
lineates the positions of the parties 
in this dispute. In a letter to appel- 
lant, dated November 9, 1970 (Item 
6), ‘the provisions of the specifica- 
tions | were emphasized providing 
(Section, 5-102) that the contractor 
shall construct or improve access 
roads in locations specified by the 


drawings, by the specifications and 
by the contracting officer, and pro- _ 
viding. (Section 5- —111) ‘that pay- 


ment would be authorized only for 


that access road work required by. 


the specifications, drawings and. the 


contracting officer. Power City was 
informed. that: the Government did 
not intend to. pay for any access road 

improvement in excess of that con- — 

tained. in. the list. previously fur- 


| nished or for gravel i in, other loca- 
tions than those. designated by. Bon- 

neville’s representatives in the field. 
Since it is undisputed. that neither 


the drawings nor the specifications | 


designated any particular roads for 


improvement (Tr. 136, 187), the - 


access road improvement for which 


payment would be made.was solely | 
within. the discretion of the con- 


tracting officer.” 


Power City relies, inter alia upon 
the provisions of the specifications | 


‘relating to the improvement _ of 


T Mr. ‘Wagenhoffer acknowledged this to be | 


‘the case on cross-examination : 
“Q. So really, they’ [drawings and spectii- 
cations] don’t mean anything, so what we 


can Teally say then, is that ‘the contractor . 


shall eonstruct or improve aceess.. roads .in 
locations specified by the: Contracting Officer,” 


period, is not that the ineerpretn con that you, 


have taken? 


AL Yes.” (Tr, 137.) 
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existing access roads and in par- . 
ticular (5-104. C) providing essen- 


tially that the existing roadway — 


shall .be improved to. the line and ~ 
grade as originally constructed. or 
to the cross section shown on the 
drawings for new road construction, — 


whichever is greater. Power City 


also relies upon Section 2-115 stat | 
ing that quantities in the. schedule — 


are estimated and that the contrac- — | 


tor would be required to furnish and 


place the entire quantities necessary 


to complete.the work specified (let- _ 
ter, dated November 11, 1970, Item 


7). Ther eafter, Pela informed 
Bonneville that it was proceeding © 


with the. improvement of existing © 


contract roads under protest’ and : 


that a claim. for reimbursement ss 


would be filed (letter, dated N ovem- 


| ber 20, 1970, Item 11). 


By letter dated N ovember 4, 197 i 
appellant submitted a schedule: ‘Te- 


— flecting that 1,698.80 stations of ac- 
cess road had been improved (Item. - 
81). Deducting the 410.70’ stations. 
for which payment had been au- _ 


thorized, appellant requested. pay: 


ment for an additional 1,289.60 sta- 23 
tions, which. at, the contract price 
totals $128,260. The schedule refers - 


to portions of atleast two access 
roads (B-GB AR 20-1 and B-GB 


AR 44-1) which the drawings: 


(Govt’s. Exh. 1(a)): indicate were ; . 
on the list of roads.to be constructed | 


in part. This work was to be accom- | ~ 
plished under ‘a separate. contract 
_ by the clearing contr actor. Presuin- _ 
ably, the areas on these roads for 
which claim is made do not include 


'- involved in the claim. | 
rence Johnson, general foreman for 
_ Power City, testified that under ap- 


the areas: constructed by the clear- 
. ing contractor. 7 


Jn the letter referred to above, 
appellant, alleged that a total of 317 


water bars had been installed inci- 
- dent to road improvement and, de- 


4 ducting the 20 required by Section 
5-101.B of the contract, requested 


a payment for an additional 297 water ' 
‘bars at $60 each. Appellant’s letter. 
“of. November, 12, 1971 (Item 35), 

states that these water bars were in- 


BS stalled at the direction of Govern- 
- ment inspectors. Appellant further 


alleged that quantities of culvert 


pipe. exceeded the estimated quan- 
tities by amounts ranging from 175 
to 1,816 percent and pointed out that 

~ this could entitle the contractor to 
-..@ price adjustment under the con- 
tract. Partial Payment Estimate 
No. 15 (Item 33) reflects that appel- 
lant was paid for the above over- 
runs in culvert quantities and for an 
- overrun of 185 percent in bid item 
seven, gravel.2 The record does not 
reflect whether appellant has been 
| paid for the overrun in water bars. 


‘The evidence i is not clear astothe . 


7 extent of improvements on the roads 


Mr. Law- 


| pellant’s interpretation once it was 
determined that an. access road 


| 8 To justify the apparent difference in result, 


. the Government. relies upon Section 5-206 
': under Chapter 2; Non-Contract Access Roads, | 


which provides as to. permanent access, roads 
that “Culverts, gravel, crushed aggregate, 


' and riprap, if required by the contracting 


officer, will be paid for as described in the 


a preceding chapter.” (Tr. 62, 63.) The problem - 


with this position. is that Section 5-206 is 


_ -by its terms applicable only to those. roads. on 


~ the line right-of-way which became part of the 


’- permanent access road system. 
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needed improvement in order to. 
bring material and equipment to the 
site, the road was required to be 
improved to contract specifications 
(Tr, 124). He asserted that roads 
shown on photos (App’s Exhs. F, 
G, H and I) were representative of 
the entire access road system (Tr. 
124, 125). He estimated that 90 per- 
cent of the road (P.O. GB-AR11) 


depicted on four photos (App’s. 


Exh. I) was improved to contract 
specifications.® He further testified: 
“x * * but then, when we were 


building them [roads], they [Bon- 
neville representatives] did tell us 


that if we did build it [sic], we had - 


to take care of it and maintain it 


and treat it as if it were a contract 


access road. I mean, if they wanted 


out-slope or water bars, 0 or such as.” 


(Tr. 126, 127.) 


During the examination of Mr. 
Wagenhoffer, the following col- 
loquy ensued: 


Q. * * *. Maybe if I phrased it t this way: 
If those sections were improved, other 


' than those stations indieated, and it was 


on what you deem. to be the permanent 


-aecess road systems, did you require the 
Contractor to. bring all those roads up to 


contract specifications? © 

A. No. If I understand you properly, — 
aside from those 400 stations of improve- 
ment, the other roads in the system, did 
we require the Contractor to bring them 


upto * * * (interrupted). 


Q. Contract specifications, if he did 
any work on them. 

A. If he did any work on them? | 

Q. Yes. | 

A. No, we did not. 

Q. You did not? ma 


“9Tr, 123. The record indicates that 4.000 
feet of this road was improved for pay (Tr. 
128 ; Schedule of “Access Road Improvement 
for Pay,” Item 3). 
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A. Not that. I can recall, no. 


Q.. Did you, in any instances, require: 
him. to bring them up to i ee 


rupted). 

A. We told ‘hin he avoid be responsi- 
ble to. We also indicated to him that we 
were not. going to pay for them. 

.Q. But did you require him then to 
bring it up to contract specifications? 

A. Well, primarily from a drainage 
standpoint, because he altered many of 
the road bends, which later on required 
additional culverts and rock, and so. on. 

* * et ..° om oo: 


_ Q. And. wherever . he improved the 


road, for what you term to be his own 
convenience, at that point, ‘didn’t you 

require him then, to bring it up to con-. 
tract specifications, as far as your water 


problems and so forth? 


A. Yes, that was part of the coutract,: 


that he had to, anytime he used the 
road, he. was responsible to perform cur- 
rent maintenance, which,.in turn, meant 
_ drainage facilities, or whatever necessary. 
_ to control the road. (Tr, 57, 58.) 


_ Mr. Petterson admitted that in 
“mInany cases of roads improved by 
appellant in order to move. its 


equipment to the site, referred to as 
“convenience roads,” Bonneville did 


require the road to meet eagle 
specifications (Tr. 34, 85). 
stated “* * * Tf there was no Ro 


pose in draining the road, then the 


only thing he did was to blade the 
road. If there was a purpose for 


ditching the road, we required him © 


to ditch it.” (Tr. 36.) In later testi- 
mony, he asserted that on conveni- 


ence roads Bonneville did not re-_ 


quire any particular standard un- 
less there were additional drainage 
features required (Tr. 143). He in- 
dicated that, in general, less work 


was required on the stations in-_ 
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volved in the claim ane on the pay oe, 
stations.1° However, he was unable 
to make any estimates as to the per-__ 
centages of stations involved in the - 
claim which were brought to con-. | 
tract specifications. 


The contracting officer deniad the 


claim (Finding of Fact and Deci- _ 


sion, dated December 17,1971 (Item — 
41)). He found that the Govern- — 
ment in preparing the specifications, 


knew that its requirements were for. 2 
the improvement of 40,000 feet of: 


access roads and that the contract: | 


provides for the contractor to per-- 
form access road improvement on ~° 
rights-of- -way acquired by the Gov- oo 
ernment at its own expense ifit be- 


lieves such improvements necessary’ 


for its own needs. He further found: i) 

that the contractor should have de- le 
termined the improvements neces- 
sary to move its equipment to the 


site as provided in Clause 13 of the 
General Provisions and that the 


contractor performed work on ac-- 


cess roads which was not ne 

by the Government. _ Sing. aa 
The record is clear that conveni- . 

ence or non-contract access roads are 


those on the line right-of way (Tr. 


26, 58-55, 61, 62, 83 and: 101). These 
roads were part of the Government’s 
permanent road.system, and even 


though these were “no pay” roads, ; 


10 Tp, 143, 144, This beciuiony was for the 
obvious purpose of reducing. the amount. of : 
recovery if lability was found. However, the 


contract price per station is necessarily. an. 


average as was conceded by Mr. Wagenhoffer 
(Tr, 48), The fact that more work may have 7 


_ been performed on pay stations is consistent | 


with the Government’s evidence that ouly the — 
areas in the worst en: were: flagged 1 +08 


pay. 
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such aaas fad: to be constracted to- 
the standard of a contract road, if 
newly constructed (Tr. 65). How- 


ever, there are instances when roads 
which cross the line right-of-way 

are designated as pay roads (Tr. 65, 

66, 181, 182; App’s. Exh. B). Mr. 

: Wagenhoffer testified that these 


were rare occasions and had: been 


7 primarily on Forest Service Roads 


ae : which crossed the line right- of- -way 


two or three times during the length 


of the line. He conceded that there 
was nothing in the specifications — 
brought to the drawings [sic] and 


which would enable a contractor to 
ascertain that any such road would 


| _ be improved for pay (Tr. 66). 


The claim does not include any 


-. roads on the line right-of- -way (Tr. 


82, 83). Roads on the line right-of- 
way are not shown on the drawings. 
Roads improved by Power City for 
- which claim is made are those roads 
Power City considered necessary to 
—-improve.in order to move materials 
and equipment to the site (Tr. 124, 
125). Roads to the standard of the 
specifications were adequate for this 
purpose (Tr. 94). Mr. Petterson and 
Mr. Wagenhoffer conceded that the 
access road system as reflected in 

‘the drawings was necessary for.the 
performance of. the contract (Tr. 


25,56). 
The’ third. low tas: on this 


ae project was Pettijohn Engineering © 
«< Co., Inc. (Tr. 97: App’s. Exh. A). | 


= Pettijohn’s bid price for road im- 
provement was $108 per station. Mr. 


“OBL Pettijohn, who had been en- 


. gaged i in heavy power lme construc- 


~ tion since 1938, testified that he was 
| active in oe preparation of his 
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‘firm’ Ss ial for this project and that 
he personally made a site inspection _ 


(Tr. 98). He stated that the condi- 
tion of the access roads, as shown 


_in the plans and specifications, was 
_ below the standards required to per- 
form the line work on this size of 


a line. When asked how be expected — 


_ that his firm would be compensated 


for bringing those roads up to the 
specification, he replied: “The unit 
price is [sic] quoted as $108 a sta- 
tion would be the lineal feet of road 
required to be improved, and 


standards as shown in the contract 


documents.” (Tr. 98.) He asserted _ 


that the unit price as quoted, as was 
true for each of the unit prices in 


the bid, included the cost of menand - 
équipment, field and office overhead 


and a reasonable profit (Tr. 99). 


Although he admitted to anticipat- - | 


ing that there would be substanti- 
ally more roads to be improved than 
shown in the bid estimate, he made 
no inquiry of Bonneville as to the 
estimated quantities. He gave as a 
reason the fact that “It’s not un- 
usual for estimated [actual] quan- 
tities to vary substantially from 
that shown in the contract decu- 
ments.” (Tr. 100.) | | 
Affidavits (App’s. Exh. D & E) 
submitted by the second and fourth 
low bidders, Wire Installation Con- 
tractors, Inc., and R. C. Hughes 
Corp., respectively, are to the effect 
that these bidders interpreted the 
invitation In essentially the same 
manner as did appellant and that 
they expected to be paid at the con- 


tract: unit pe for all stations of 
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contrat. access toad iproved in 


_ order to allow material and equip- 


ment to be moved to the site. 
Decision 


| For reasons hereinafter sated! we 
—conelude that appellant’s interpre- 


tation of the invitation must be held 


to be reasonable and that the only 
real question is whether appellant’s 

failure to raise the matter of the 
validity of the estimated quantities 


with Bonneville pre to | eeny - 


the claim. 

Section. 9-115 sieticd “Quanti- 
ties and Unit Prices” provides that 
the total estimated quantities neces- 


sary to complete the work as speci-. 


fied are listed in the “Schedule of 


- Designations and Bid Prices.” The 
~ contractor is required to furnish and — 
place the entire quantity necessary - 
to complete the work as specified, 

whether.it is more or less than the 


estimated quantities. Under this 
provision it is reasonable to con- 


clude that quantities necessary to. 


- complete the work are measurable 
by some objective standard set. ‘forth 
in the contract. 

Access to the right-of-way was to 
be from intersecting or adjacent 
public roads and any access roads 


and access road rights-of-way for 
_ which rights have been acquired by 
~ the Government (Section 3-103 en- 


titled “Accessibility. of Site”). 
Paragraph B of this section pro- 
vides that the contractor may at his 
expense construct additional roads 


and other means of access within ; 


the boundaries of the line right-of 


: way and on undeveloped access Toad | 
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_ rights- ies ceed S the Gov- | 


ernment ** upon approval of loca- e 
tion and type by the contracting offi-  ~ 


_ cer. Paragraph D of this. section | 
provides in part that the contractor — 


shall be solely responsible for use 
and occupancy of any private lands. - 
crossed. by him in securing such ad- - 


ditional access from public roads. - 
and from Government-acquired ac- 


cess roads as he-finds necessary for — 


his operations. This section makes os 
‘it reasonable to conclude that gen- 


erally the additional access roads — 
which the contractor may construct | 
at his own expense are those on the 


line right-of-way. Existing roads 
are not considered “undeveloped” | 


even if unimproved. 12 Tf the con- — 
tractor requires access roads - or 
rights- of-way m addition. to those | 


shown on.the drawings, it is the con- | 
| ‘tractor’ S responsibility to construct, a 
or obtain them. . 


Contract access roads az are defined. | 


in Part V, Chapter 1, Section 5-102 


of the specifications as “access roads ~ 
required to be constructed or im: 


proved by the specification or by. . 


supplemental orders from the con- 


_ tracting officer * * *.” This section 


further. provides that the contractor _ 
shall construct or improve access - 
roads in locations specified by the © 
drawings, by the specifications, and 


by the contracting officer, As we. - 
have seen, it is undisputed | that 


neither the. drawings nor the specifi- 


- Mr. Wagenhoffer testified that undeveloped . 
to him meant a road that had not been con-. . 
- structed (Tr. 52). He indicated,. however, that — 
access roads shown on the drawings would be © 
developed even if unimproved. . 
- 2Note 11, supra. Existing access roads had ‘ 


been constructed some 20 years ago. (Tr. 27): 
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Pot cations designated any particular 
sections of access road for improve- 
-. ment. Under Section 5-111 payment: 
+ -was to. be authorized only for that 
- access road work required by the 
| specifications, drawings, and the | 
contracting officer. — 3 


~. Non-contract access roads are ae 


-. fined as those roads on the line 
_.. right-of-way constructed for. the 
~ contractor’s convenience (Section 
5-201). All costs of contracting and 
_.. improving these roads were to be 

. borne by the contractor, Non-con- 


tract access roads are divided into 
. two types: permanent and tempo- 
»- rary. Permanent access roads are 
- those that provide access to tower 
_ or structure sites and are to be con- 
- structed or improved to the same 
- standard as. contract access roads. 
Temporary access roads (Section 
5-203) are those that provide access 


“16 landings and yarding areas and 


which are not to be incorporated 
into the Government’s permanent 
access system. Temporary access 


_- roads were to be destroyed upon . 


; completion. of the work and the land 


_. restored:to its original cross section. 


- Bearing in mind the requirement 
of Section 2-115 that the contractor 
would: be required to complete the 
work specified whether more or less 


hs than the estimated quantities and 
= Section. 3-103.B providing that the - 
_. “contractor may at his expense con-. 


— struct. additional roads and other 


.. means of access within the bounda-- 
‘ries of the line right-of-way” and ; 


7 reading Section 5-102 in conjunc- 


- tion with Section 5-201 e¢ seg., we 


‘think that a bidder or contractor 
: could, reasonably conclude that the 
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aiagnciek between Seontract” and 


“non-contract” access roads was re- 
lated to whether payment would be 
made for their improvement as well 


as their location on or off the right-_ 
of-way. Access roads shown on the 
drawings were all off of the right- 
of-way and another way of phras- 
ing the foregoing would be that the 
contractor could expect to be paid. 
at the contract unit price for all 
Government-acquired roads shown 
on the drawings which were im- | 
proved to the standards of Section _ 


5-104, providing their improvement 


was necessary for the primary work 
which was construction of the line. _ 

The Government argues that bid- 
ders were essentially told that Bon- 
neville would pay for 40,000 feet of - 
road improvement and that. “* * * - 
bidders should expect to be. paid for 


, only the quantity of roads specified 
-by the Contracting Officer with a 


possibility of some overrun or 
underrun.” (Post-Hearing Brief, 
pp. 1,.2.) The problem with this 
position is that whether there was 
an overrun or underrun was not as- 
certainable by any standard set 
forth in the contract.? The:contract- 


Ing officer’s finding that the Gov- 


ernment had determined that its 
needs were for the improvement of 
40,000 feet of access roads and the 
assertion _(Post-Hearing Brief, p. 


1a 3 Appellant points out and the record estab- _ 
lishes that Bonneville’ s interpretation allowed 
It to pick and choose between access roads to 
be improved for pay and, indeed, between 
stations of the same access road. with the 
result that portions of an access. road. were 
flagged for improvement for pay while portions 
of the same road in equally poor condition 
were not so flagged. Appellant asserts that it 
is unreasonable to expect a bidder to antici-- 
pate such a result.. 


“BO EDLs 


“7531 


| 2) that ae need was. based on ace 
cess by nothing larger than a 4 x 4 
truck can avail the Government 


| nothing since this standard was not. 
set forth | in the invitation and. re- 


sulting contract. 
‘The Government also argues that 
the contract cannot reasonably be 


read as containing any warranty ex-— 


press or implied, that the access road 

system would be suitable for the 
contractor’s construction require- 
ments and that the contractor would 


be paid for making the road suit- 


able. We can agree with this con- 
tention and the authority cited by 
the Government * without altering 
the result since we find the argu- 
ment inapposite. Appellant’s con- 
tention is not that there was a 
warranty of access but that it rea- 
sonably concluded: that  exist- 


ing [Government-acquired] access 
roads either were or would. be. 
brought to the standards of Section 


5-104. The record is clear that roads 


to the standards of the specifications | 


were adequate for appellant's pur- 


14 See Hies-H okin Hird: v. United States, 190 

Ct. Cl. 668 (1970); Firestone Tire & Rubber 
Co. v. United States, 195 Ct. Cl. 21 (1971). See 
also Hrhardt Dahl Andersen, IBCA-223 
(December 1, (1961), 68 ID. .201, 61-2 BCA 
par. 3219, 

15 Premier Hlectrical Construction Company 
vy. United States, 473 F.2d 1372 (7th Cir. 


1973). In the cited case the contract provided | 
that access to the work site would be provided | 


through designated state and county roads. In 
rejecting the contractor’s claim for extra costs 
_  ineurred when a spring thaw made one of the 
- designated roads impassable,. the Court ruled 
that the language used was merely descriptive 
of available access roads and that a fair read- 
ing of the contract made it evident that the 
Government had not assumed the obligation 
of correcting the situation which developed. 
The Court was careful to note that there wags 


no inadequate disclosure of facts known to the ~ 


Government and unknown to the plaintiff. 


"POWER CITy ELECTRIC, “ING. 
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pre-bid site investigation should 


have alerted appellant to the fact e 
that under its interpretation of the : 
there was a substan-_ 


invitation 


aT 


poses, If access coals to these rey x 
~ ards were insufficient for access by 
appellant’s equipment or if access 
roads in addition to those shown on ~ 
the drawings were required, we. 
think it clear that it was appellant’s. 
responsibility to provide them. © 

We turn to the Government’s — 
most serious contention, ¢.¢., that the _ 


tial under-estimate of the quanti-.. 


to what was.intended in this regard. 


Representatives of the bidders who. é 
testified, Mr. DeFeyter of appellant. — 
and. Mr. Pettijohn of Pettijohn — 
Engineering Co., Inc., readily ad- - 


mitted that they considered Bonne- 


ville’s estimate of the quantity of- - 
road improvement would. be. ex- 
However, they defended _. 
their failure to bring this matter to — 
the attention of Bonneville upon the 
ground that under the terms of the ~— 
invitation their concern was to de-. 


ceeded. 


‘ties of road improvement and of — 
the need to inquire of Bonnevilleas - 


velop a reasonably accurate unit- ~ 


price for road improvement and on _ 


the further ground that it was not. 


unusual for there to be substantial 
variances between, estimated and ace 
tual quantities. Assuming the valid- 

ity of this latter assertion, the ques- 


tion presented i is whether a bidder | ‘ 


ment. 


on notice of a potential substantial - - 
overrun in estimated quantities ison _ 
notice of an error in specifications. — 
_and is required to bring this situa- 
tion to the attention of the Govern- : 


768 
It appears to be scitina law that, 


in the absence of language requiring 
. a bidder to make its own determina- 
tion of quantities, a contractor is 


| ‘ generally entitled to rely on the 
_ reasonable accuracy of Government 


estimates. 16 This being true no rea-— 


“son is apparent why a prospective 
bidder on notice of a substantial 


overrun should not be expected to- 


seek clarification or risk having the 
-_ Interpretation of the contract re- 
solved against him.” Application of 


this rule here would require denial. 


of the claim for, although we have 


found appellant’s interpretation of 


the invitation. reasonable, a site in- 


vestigation in conjunction with the 
estimated amount of road 1mprove- 


ment makes it equally reasonable to 


conclude that appellant was on no-- 
tice of a possible error in specifica- 


tions and it is evident that appel- 
lant’s assumption that access roads 


shown on the: drawings either were 


or would-be brought ‘to the stand- 


ards-of the specifications was favor- | 


able to the contractor." Neverthe- 


16 See Norfolk Dredging beatae v. United 


States, 175 Ct. Cl. 594 (1966) (upholding a 


Board decision to the effect that a substantial 


-underrun from estimated quantity constituted 
a changed. condition); Barringer and Botke, 


IBCA—428-8-64 (March 23, 1966), 66—1 BCA — 


par. 5458 (contractor entitled to rely on esti- 


mates where error was not discoverable upon a 
reasonable site investigation or from examina- — 


tion of Government drawings.) Cf. Kreider 
Broes.,; . 


estimates: do not in themselves constitute 
- changed conditions). 
17 Beacan-Construction Co. v: "United States, 


161 Ct. Cl. 1 (1963). Cf. Mountain Home Con- — 


tractors Vv. United States, 192 Ct. Cl. 16 (1970). 
a 18 Tt has been stated that: — 
“This tendency on the part of doudvnetons to 


-. assume too much is rather widespread.” Mc-- 
Bride & Wachtel, Government Contracts, Sec- 


-* tion 2.170[4] at 2-360. 
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Nos, 


[160 Ct. Cl. 


IBCA—545-—2-66 (April 5, 1967), 67-1 
BCA par. 6260 (overruns and underruns from 


[80 LD. 


less, elie the ee anise one, | 


ent here, we decline to apply the 
rule for the reason that the time the 
invitation was issued the Govern- 


‘ment had in its possession material 


information, i.e., the list. of access 
road improvement for pay, which it 


failed to disclose.?? When the Gov- 
ernment enters into a contract, as _ 


part of its implied duty to help 
rather than hinder performance, it 


is obligated to provide the contrac- 
tor with special knowledge in its 


possession which might aid the con- 


_ tractor in performing.” The courts - 


and the Boards have taken an in- 
creasingly stringent attitude toward 


the withholding of information the 


disclosure of which would be likely 


to have a material effect on a con-— 


tractor’s estimate of costs? We, 
therefore, hold that any possible 


duty of appellant to make inquiry 


has been nullified by Bonneville’s 


failure to disclose the access road 


unprovement list which according 


20 See, e.g.,&. W. Galloway Company, ASBCA. 
16656 and 16975 (September 19, 1973), 
Slip Opinion at 55: “None of the foregoing 
important information was disclosed to appel- 
lant prior to bid opening, but under the rulings 


in Boland [ASBCA No. 13664 (October 28, 


1970), 70-2 BCA par. 8556], Helene Curtis, 

437 (1968)}] and Bateson- 

Stoite, [145 Ct. Cl. 887 (1959) } it should have 
been. Failure to do so imposes liability on the 
Government for the excess. costs incurred by 
appellant on account of the defective tools. 
The “as is’ disclaimer of warranty is not a 
defense under the circumatances - of this 
appeal.” . 

21 See Aeradex, Inc. v. United Statens 189 
Ct. Cl. 344 (1969). 

2 Hardeman-Monier- Hutcherson V. United 
States, 198 Ct. Cl. 472 (1972); Maryland 
Painting Company, Eng. BCA No. 3337 (Au~ 
gust 17, 1973), 73-2 BCA par. 10,2233; 7. FF. 
Slocomdb Corporation, ASBCA No. 16715 (Au- 
gust 20, 1973), 78-2 BCA par. 10,209: Blrich 
Construction Co., Inc:, GSBCA No. 3657: (Au- 
gust 10,1973), 73-2 BCA. par. 10,187. . 
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to the Governments own admission | 


contained the only~ ‘improvements 


the contract. On balance, the ap- 


| pellant’s fault was less serious than 


the Government’s fault.” 

No duty of j inquiry being present, 
7 there j is for application the rule that 
ambiguities will be 


tained. Liability having been found, 


quantum would ordinarily be the | _ | ee oe 
K SQUARE CORPORATION A/K/A 


number of stations improved times 


- the contract unit price less any pay- 


ments for stations of road improve- 


_ ment previously made. However, as. 
we have seen, the record is unclear 


as to whether road improvement at 
all stations for which claim has been 


made were to specification require- 
ments. Accordingly, we conclude _ 


that. it is appropriate to-remand *4 


7 this matter to the contracting officer ; 
for determination of the amount due — 
based upon such information as is 


‘or may be made available to him. 


If the parties are unable to agree, 


24 8ee Helene Curtis Industries, Ine. v. 

_ United States, 160 Ct. Cl. 487, 444 (1963). 

28 John. M. Keltch, Ine.,. ‘IBCA~831—3~—70 

(June 21,1971), 71-1 BCA par. 8914, affirmed 

'- On reconsideration (Aug. 18, 1971), 71-2 BCA 
par. 9038. 


2 Under | quite similar circumstances, we 


_ have remanded matters left unresolved by 
the contracting officer. James Hamilton Con- 


struction Company and Hamilton’s Equipment | 


- Rentals, Inc., IBCA—493-5-65 (July 18, 1968), 

75. 1.D. 207 at 218-19, 68~2 BCA par. “7127 at 

33,035. See also Bergen Construction, Inc., 
GSBCA No. 1058 (November 20, 1964), 65-1 

BCA par. 4554 at 21,817—-818. Of. Charles BR. 

Shepherd, Ine., ASBCA No. 13412 (October 20, 

1970), 70-2 BCA par. 8531 at 39, 663-664 (on 
reconsideration ). 
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| construed | 
- against the drafter.”* It follows that | 
appellant’s position must be sus- 


and Operation: — - 
tracts: Disputes and Remedies: Termi- on 


appellant may, of course, again ap- of 
peal to this Board. si 
necessary for its needs and was ~ 
based on standards not specified in 


CONCLUSION 


The appeal i 1s sustained. 


‘Spencer T. Nissen, M ember. a 


Wr concuR: 


Wrrram F. MoGraw, C hairman. 


Semaman P, Kawau, M ember. 


‘“ULTRASCAN COMPANY 


IBCA-959-3-72 ee se 
Decided N nee 29, 1 oy 3 Pe, 


Contract No. 14-08-0001- 12024, Gene : 


logical Survey. 
| Sustained. 


: Contracts: Disputes aaa ‘Remedies: = 
- Termination. for. Default—Contracts: es 


Performance or Default: Acceptance of 
Performance—Contracts: Construction i 
Warranties—Con- 


nation for Convenience. 


“Under the Standard Form Supply Con-. 3 
‘tract Default clause, a termination for 


default, following acceptance, of a con- 


tract for the purchase of 2 scanning : 4 
electron microscope on the grounds it. ‘3 
was defective, latently, and by virtue of 
various breaches of warranty, was im-. 


proper in the absence of a notice pr eced- — 


ing the termination affording the con-_ ae 
tractor at least ten days within which 


to cure the defects, and was, accord-\ 
ingly, treated as’ a termination for the | 


convenience of the Government. _ 


"9770 | “DECISIONS OF THE 
isin lit Mr. Henry T. Bene- 
~ detto, Treasurer, K-Square Corporation 


a/k/a Ultrascan Company, Cleveland, 


» Ohio, for appellant; Mr. Edward G. 
Ketchen, Department Counsel, Wash- 


7 ington, D.C., for the Government. 


- OPINION BY MR. KIMBALL 7 


INTERIOR BOARD OF 
CONTRACT APPEALS 


On June 27, 1969, the Govern- 
ment awarded a contract for the 


purchase of a scanning electron 
microscope from the appellant for 
$74,650. The instrument was install- 


ed in- September 1969, thereafter 


-- rebuilt and finally accepted in Feb- 
-ruary 1971. Subsequently, by no- 


tice dated February 16, 1972, the 


| contracting officer tereainated the 


“contract for default, on the ground 


that the microscope was “defective” 
and “not acceptable,” thereby pre 
cipitating this appeal.* — 

The Government’s action was 
“taken under two provisions of the 


‘contract. and two sections of the — 


Uniform Commercial Code relat- 


ing to implied warranties. Accord- 


; a ing to the Government, the appel- 
‘lant failed to comply with the 


“Guarantee of Equipment’ clause * 


'4The Government seeks the return of the 
purchase price, plus incidental and consequen- 
tial damages of $9,618, or a total recovery of 
$84,268. The damages are based upon em- 
ployees’ ‘time spent * * * in working with 
. the defective instrument.” Government Pak: 
hearing Brief 59-60. 


2“The equipment delivered, ‘and the Services 


- ‘performed under this contract shall be guaran- 

. teed against defective design, workmanship, 
material, and deviation from the operating 
i specifications of the contract for a period of 


-* ‘one year. Any defective design, workmanship, 
‘material, or deviation in operation from the — 
* eontract specification 


within the one year 


DEPARTMENT OF THE. INTERIOR 


[80 I.D. 


“contained in the specifications and 


breached the implied warranties of 
merchantability and fitness for a 

particular purpose.? The assertion 
has also been made that acceptance 
was not conclusive, having been in- 
duced by gross mistakes amounting 
to fraud, and the defects being la- 


tent, as provided for by paragraph 


(d) N the Inspection clause.* _ 
The Facts 


A scanning electron microscope is 
essentially a closed-circuit television 
system in which the subject of the 
picture is illuminated by a beam of | 
electrons.® It achieves much higher 
resolution than an ordinary light 


“microscope because electrons are 


utilized which have a much shorter 
wavelength than visible light. ‘The 


_ shorter the wavelength used in ml- 


croscopy, the higher the resolution. 


’ period shall be repaired, replaced, or corrected 


by the Contractor without cost to the Govern; 


‘ment. The guarantee period shall start on _ 
the date of the Government’s acceptance after - 


the Contractor’s demonstration of satisfactory 
operation.” By letter dated February 26, 1971, 
the appellant agreed to extend the warranty 


- period beyond one year to March 16,1972 (Ap- 


peal File, Tab A6). Unless otherwise indicated, 
all subsequent references. to exhibits are to 
those in the appeal file. 

3 Uniform Commercial 
2-315. 

a5. =e 2 (a) * * * xcept as otherwise 
provided in this contract, acceptance shall be 
conclusive except as regards latent defects, 
fraud, or such gross mistakes as amount to 
fraud.” Standard Form. 32 (June 1964 edition) 
incorporated by. reference in the contract 
(Solicitation, Offer and Award, Standard Form 
33, 1966 edition, p. 1) (Tab C). 

5The description of the operation: of a 


‘Code Sees. 2-314, 


scanning electron microscope and its various 


parts is based upon Everhart and Hayes, The 
Scanning Hlectron Microscope, SCIENTIFIC 


- AMERICAN, January 1972, pp. 55-69 (Joint 


Exhibit AA); Ultrascan SM 2-012 Scanning 
Plectron Microscope Operating Manual, pp. 
8-5 (Appellant’s Exhibit H). oe 
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Tiina are ; alas seen on a. 


cathode ray tube and have a three- 
dimensional quality. ! 


The beam of electrons (known | 


as primary. electrons) originates at 


a highly negative cathode heated 
_by current. The electrons emitted 


are accelerated by an electron gun 
from the cathode through a grid 
and then through an anode, that is 


at ground potential, down the elec-_ 


tron optics column. 


~The beam of electrons i 1s fosased | 


onto the subject by magnetic lenses. 
‘Sets of deflection coils inside the 


objective lens deflect the beam 


across the surface of the subject 


in a raster pattern. A set of stig- 
mator electrodes corrects any lens 


astigmatism. When the primary 
electrons strike the subject they 
give rise to secondary electrons. The 
secondary electrons are collected by 
a, detector and produce a scanning 
electron micrograph. 

Acquisition of the microscope 
was intended to enable fossil speci- 


mens to be viewed at high magnifi- 


cation and to be photographed for 
‘use as illustrations in scientific pub- 
lications.* Commencing shortly af- 
ter delivery in September 1969, 


however, the instrument was alleg- 


edly beset by various problems 
which prevented the Government 


from utilizing it for the purposes 


- for which it was purchased. Even- 
tually the microscope was returned. 
_ to the contractor on March 31, 1970, 


| -6 Memorandum of Norman F. Sohl, dated 
Tebruary 16, 1972 (Tab A3). 
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and, after rebuilding, was tein: - ae 
stalled on October 20, 197 0.7. | 
Further correction and repairs byes 


the appellant were necessary * sub-_ 


‘sequent to redelivery. Ultimately, we 
on February 12, 1971, the Govern- 


ment accepted the microscope, fol- 
lowing a demonstration of satisfac- 


tory operation, as required by the 


Guarantee of Equipment clause.° 
3 According to the Government, — 
shortly after acceptance took place, 


various “defects, deficiencies: and |. 


malfunctions” began to occur, some 
of which had not arisen previously, — 


‘but many of which were similar to 
_ problems of the pre-acceptance pe- 


riod.”? As a result, Mr. David Mas- © 


sie, the operator of the microscope, . in 
estimated at the hearing that its 
“down time” for repairs was 50 per- 


cent.1* Instead of being able to take. 


%5 pictures a day which he main-  ~ 
tained was possible with a func-. \— 
tioning instrument, he allegedly 
only could take “something on the 
order of 30 to 50 total” during.the’. 
entire existence of the contract. ee 





7™Memorandum of David H. Massie, dated: . 
December 9, 1971, p. 4 (Tab A5). 
_ § Appellant’s letter, dated January 25, 1971, 
attached to Government’s letter, dated ane 
uary 29,1971 (Tab B). 

9A formal document of acceptance duted 
February 12,.1971, and executed by Norman. ~ 
F. Sohl for the Government is attached as 
Appendix I to the appellant’s complaint. In 
its letter dated February 22, 1971, the Gov- 
ernment stated that “official acceptance of the - 


_ instrument was accomplished on February 16,. 


1971.” (Tab A6.) We regard the formal docu- 
ment of February 12,1971, as the. best evidence 
of acceptance and controlling. ae 
10 Government’s Posthearing Brief, 10: Tr, 9. 
Tr. 357. 


10% of the time, pe to Mr. Massie ae 
79). . 
2 Ty, 164. 357. 


Between October 1969 and Febru- * : 
ary 1971, the instrument could be used only — 


At tha. hearing Mr, Mists . 


| fied extensively regarding the varl- 
ous malfunctions that occurred, re- 
| lying upon logs that he, or at times 
- his supervisor, Mr. K. Norman 


-. Sachs, Jr., maintained in .connec- 
tion with the microscope.” Between. 


the period commencing ‘February 


- 18, 197 1, shortly after acceptance, to © 


J anuary 19, 1972, one month before 
termination, the’ following prob- 


lems are said to have developed : : 


- aperture micrometer leaks; inoper- 
ative stage motion; scan genera- 
tor malfunction ; malfunction and 


drift in the magnification meter; 
‘failures of the Granville-Phillips.. 


vacuum pump; failure of printed 
circuit boards; scratched pole pieces 
allesedly caused by objective aper- 


ture bar; poor image quality; gun 
control malfunction; failure of ‘the | 
Hastings vacuum gauge; failure 
in the high and low voltage power 


supplies; erratically functioning 


solenoid valve; warped and melted — 
aperture bar and strips allegedly 
caused by the electron beam; failure © 
of the automatic sequencing set-up 


of the vacuum system; inoperative 
- objective valve; 
pieces, allegedly caused by the elec- 
tron beam; inoperating tilt and ro- 
tation unit; and damaged anode of 


the. ‘electron gun, allegedly: caused 


| by the electron beam.24 


Most frequently the difficulties in- 


- 1Tr, 27. The logs consist of ve volumes, : 
titled SEM Log I and SEM Log II. (Govern- 


ment’s Exhibits 2A and 2B). In Log f, the 


‘ first entry is dated September 5, 1969, and the 


last entry is dated November 9, 1971. In Log 
II, the first entry is dated November 10, 1971, 
-. and the last entry is dated April 19, 1972, 

14 Memorandum of David Massie, dated Feb- 


wes ruary 16, 1972 (Tab A3) ; Government’s Post- 


hearing Brief, 39 (incorrectly numbered “4Q"), 
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functions, Dr. 


paleontology. | 3 
branch, stated that during the total 


session. 


Tuary 16, 1972 (Tab A2). 
damaged pole 


80 LD. 


solved the functioning of dis: scan. | 


generator and the magnification 


meter.® A scan generator controls 


the electron beam movement and is 


regarded as the “heart” of the mi- — 
croscope’s electronic system.'* The > 
meter measures the approximate — 


7 magnification achieved.2? 


Asa result of the defects and mal- | 
| Norman F. Sohl,. 
Chief of the procuring agency’s 
and stratigraphy — 


time the instrument was in its pos- 
“sufficient photographs of 
suitable quality to illustrate even 
one single report” could not be ob- 


‘tained.*® In his decision terminat- 


ing the contract, pursuant to Clause 
11(a) of the General Provisions, 
the contracting officer found that 
the appellant made 18 service calls. 


since acceptance took place, but the 
instrument 


operated unsatisfac- 
torily.’® | pee 


16 Tr. 237. 

16 Appellant’s Exhibit H, note 5, supra, p. 5. 
- Wd. at 49. 

18 Tr, 292— 93; note 6, supra. te 

Contracting Officer’s letter, dated Feb- 

Clause a) of: 

Standard Form 32 reads: - ee, 

a a DEFAULT. . 
“(ay The Government may, sabiect to the 
provisions of paragraph (c) below, by writ- | 
ten notice of default to the Contractor, termi- 
nate the whole or any part of this contract 
in any one of the following circumstances : 
- -“(i) if the Contractor: fails to. make de- 
livery of the supplies or to perform the. serv- 


ices within the time specified herein or any — 


extension thereof; or | 

“(ii) if the Coutractor fails to Heriot: any 
of the other provisions of this contract, or 
so fails to. make progress as to endanger. per- 


. formance of this contract in accordance with 


its. terms, and in either of these two circum- 
stances does not cure such failure within a 
period of 10 days (or such longer period as 


_the Contracting Officer may authorize in. 


writing) after receipt of notice from the 


- Contracting” Officer ; ppeeitying such failure.’ 
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Aaae santana that ‘the Tai 


: er oscope was mishandled by the 


_ Government’s operator, Mr. Massie. 
In letters dated July 30, 1971, and. 


January 18, 1972, to neither of 

which any substantive reply was re- 
ceived, the appellant complained to 
: the Government that Mr. Massie 


~ was calling upon it unnecessarily to _ 
perform cleaning and minor adjust-' 


- ments which were ordinarily per- 


formed. by its. customers.2° While 
an admitting that some malfunctions - 


occurred, they were not, according 
to the appellant, of such nature or 
_ frequency as to prevent satisfactory 
_ operations.”! It is, therefore, the ap- 


pellant’s view that termination for ; 


. default v was un} justified. 


“Dean 


_. This appeal has raised a variety 
of legal and factual issues. Among 


them are the following: Of what 
relevance are the. deficiencies and ~ 


- malfunctions that occurred prior to 
acceptance? Has the appellant com- 
plied with the express provisions 


of the Guarantee of Equipment 
clause? If not, does noncompliance 
constitute such a failure to perform | 
as. justifies a termination for de- 


fault? Are the warranties of mer- 
chantability and fitness for a par- 


ticular purpose of the Uniform _ 
Commercial Code implied provi- — 


sions of this contract, or are they 


negated by the presence of express 
provisions? If the implied warran- 


ties are applicable and have not 
been met, does the =o to per- 


- 20Tab A4, AB. 
21 appelaty Ss Posthearing Brief, oT: 
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form euch a provision of the con- 
tract constitute a default for which | 
termination is appropriate? Or, is 
termination for default for any rea- 
son other than the exceptions con- - 


tained in the Inspection clause ~ 
barred by the ay of a — 
ance ¢— 


“Still other questions raised are: 


| Has the Government met its burden. ee 
of establishing that. acceptance was 


not conclusive because it was in- 


duced by gross mistakes amounting "is 
to fraud? Were the defects and mal- _ 
functions of the. instrument brou oht 3 


about by the Government’s improp-_ 
er use? Or, has the Government ~ 
met its burden of establishing the . 
existence of latent defects at the 


time of acceptance not discoverable 


by. reasonable inspection. and - that 
such defects were the most prob- 


able cause of the microscope’s fail- : = 


ure to operate properly? ° | 
We need not decide any of these rs 
questions, however, although we 


will touch wpon some of them in 
passing, because one issue that has — 


not been raised is. paramount. it 


turns upon a provision of the De- « 
fault clause of the contract and its 


resolution is determinative of the 


appeal. We are obligated to con- oh 


sider the point even though neither _ 
party has broached it.” 


John A. Johnson Contracting Corp. v. 
United States, 182 Ct: Cl. 645, 656 (1955). 


(“* * * No fault is imputed to the Board ~ 
in failing to see that the real problem, under * 
the contract, was one not-urged by.the parties.. 


 * * * The plaintifi’s failure to analyze with _ 
greater nicety the appropriate theory: for ©. 
its claim should not have the effect of a for-. 
Onus Company, — 


feiture of its rights, * * *”) ; “a, 
ASBCA No. 16706 iad 5, pie 72-2 ae | 


' BCA par. ee? 


ie default termination is a drastic | 
7 sanction’ the exercise of which 
- should be sustained only upon a 


| demonstration of full compliance 
‘by the Government with the estab- 


lished procedural safeguards and 


- substantive requirements applica- 


7 _ble.2? Under paragraph (a) of the 
- Default clause the Government may 


~ terminate a contract on the. follow- 
ing grounds: (i) if the contractor 

fails to. deliver. the supplies or to 
‘perform the service in question on 


time; or (ii) if the contractor fails: 


to perform any of the other provi- 


_ sions of the contract, or so fails to. - 
make progress as to endanger per- 
formance of the contract, after hav-. 
-. Ing received at least ten days’ no- 
. tice from the contracting officer to- 
. correct or “cure” such failure. No- 
tice in advance of termination need 
not: be -given, however, where “ex- 
tensive repair or readjustment is 
necessary in order to produce a 


fully operable product.” *4 In other 

.. words, a “eontractor is entitled to a 

‘reasonable period in which to cure 

a nonconformity provided that the 

_ supplies shipped are in substantial 

- eonformity with * * * [the] speci- 
ant fications” in the first place.2> — 


2 See J. D. Hedin Construction Co. v. United 
‘States, 187 Ct. Cl. 45; 57 (1969) (* * * The 


Board; we think, failed to recognize that a 


* default-terminution is a drastic sanction (see 
Schlesinger v. United States, 182 Ct. Cl. 571, 


 ~—«#§84, 890 F.2d 702, 709 (1968))} which should ~ 
(.- pe imposed 
~ grounds and on. solid evidence.’’). 


(or sustained) only for good 


-. supplied.) 


See Radiation Pesinoteay: Ine. ¥. United © 


States, 177 Ct. Cl. 227, 232 (1966) (“*. * * 
{[Tjhe contractor is entitled to a reasonable 


; _.. period in which to cure 2. nonconformity pro- 
 yided that the suppHes shipped are in sub- © 


7 stantial - Sonoran: with contraet specifica- 
tions.”’) 
_ Bd, 


DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR 


(Ttalles 


{80 LD. 


The sonteactas Scat did not in- 
dicate whether his decision to ter- 
minate was predicated on ‘subpara- | 
graph (i) or (ii), but it is clear 
from the record that the termina- 
tion was based on appellant’s al- _ 
leged failure to comply with the | 
warranty provisions, which is. cov- 
ered by (11). In that case the ap- 


 pellant should have been given an 


opportunity to remedy the deficien- 
cles as contemplated under the con- 


tract, unless it can be said that the 
microscope did not conferm sub- 


stantially to the specifications. 


It has not been shown that the 
Government fulfilled the “cure no- 
tice” requirement. Thorough exam- 
ination of the record does not re- 
veal any document that can even be | 


‘remotely characterized as consti- 


tuting such notice. Whatever com- 
plaints the Government may have 


made prior to acceptance, relating 


to its difficulties with the micro- 
scope, including threats. to termi- — 
nate, were vitiated by the act of 
acceptance. | | 

The Government has not alleged 
that there was such substantial non- 
compliance with the specifications 
as to have obviated the need to give 
the appellant ‘notice to cure. Hav- | 
ing accepted and used the micro- | 


scope, the Government is hard-put 
to prove that it did not conform be- 


cause of poor manufacturing or 
workmanship. There is evidence in 
the record that acceptable publish- 
able pictures could be produced by 
the microscope.?® Mr. Massie testi- — 
fied that there were periods when he 


2 Tr, 292, 345, 352-53, 426, 469-70. 


roo) : 


regarded the epeated of the in- 
strument as satisfactory.2’ He also 


admitted that he could have dam- 
aged the microscope on occasion. 


by mishandling.?® 


The Government has not, in 
short, established that, its problems 


were due to deviation from the spec- 
ifications or to defects in the de- 
sign, workmanship, and material of 
_the instrument rather than to oper- 
ator misuse. Put another way, there 
has been no showing by a ‘prepon- 
-derance of the evidence that defec- 


tive manufacturing or workman- 


ship was the most probable cause 
of ‘the malfunctions and deficien- 
cles. 


Given the long, clouded iets . 


of this contract, the nature of the 
inspection or demonstration of per- 
_ formance prior to acceptance should 


have been a model of thoroughness. 


The finality of acceptance can be 
overcome only upon proof of the 
reasonableness of inspection. An 
article does not become latently de- 
fective simply because it fails to 


function. It must be shown that the 
failure was caused by a defect’ 


which would not ordinarily be dis- 
closed by a careful examination.?° 


a Tr, 372.- 
3 Tr. 45, 46, 69, 145. Mr. Irwin Bluestein, 


appellant’s general manager, testified that an’ 


“operator can unintentionally, by a misman- 


agement of the controls, epmiaee. the instru-. 


ment. °* * *? (Tr, 556.) . 

2Compare Gale Machine é Tool Co. 
ASBCA No. 13954 (September 9, 1969), 69-2 
BCA par. 7880, at 36,656, in which acceptance 


was held not to preclude recovery under a: 
warranty clause for obviously defective pins of. 


“which the Government was knowledgeable 
before acceptance where the pins were of such 


a “material and character whereby they would . 


not be affected” by “abusive handling 7. es, 
storage or use.’ We are unable to find here 
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In this case, the fetotd sould. not 
support a finding that the inspec- ~ 
tion was reasonable. Neither, in our © 
opinion, has the Government estab- 
lished that acceptance was induced 


by such gross mistakes: as amount. 
to fraud. 


In our view the appellant ae 
demonstrated .substantial comph- 
ance with its obligation: to service 


‘the microscope under the Guaran-. 
tee of Equipment clause. Repairs 


and replacement of parts were made 


within: a, reasonable time.*®° There 3 is. 
evidence that the appellant reD- 
dered extra ‘service going. beyond. os 


that which was required by” the © 


clause.*+ eee es 
For-all these reasons, on the 2 


ord before us we are unable to find: : 


that degree of noncompliance by *— . 
the appellant with the specifications. 


that would excuse the Government: ; 
from notifying the appellant at 


least ten days prior to termination. 
We, therefore, hold that the Gov- 
ernment was required to’give the 
appellant a reasonable opportunity — 
to cure or correct any deficiencies | 


before terminating. the contract for 


| default. 32 Its: failure to mee so ren-_ | 


on the record before us that the ei 


and its components that malfunctioned were | 


of such material and character that they. . 


_ would not be affected by abusive handling or .. 


use (Tr. 484-5, 485, 486-92, 556, 584, 589-91, 

612, 644, 649 ; ; Appellant’s Bxhibits G, I, J and 

L). - 

30'Tr, 310. 

. 8(Tr, 117, 118, 309, 383; appellant's letter; 

dated January 18, 1972 (Tab A4). ae 
22 Bailey Specialized Buildings, Ine. a 

United States, 186 Ct. Cl. 71, 85-6 (1968). As | 

the Court pointed out, whether ten days’ notice 


would have been sufficient time to correct | — 
the defects is “hindsight speculation. * * °* : 


It may be that by accelerating the work, plain- 


- dered the jenniaon for default | 


| wrongful: tae 


Under subparagraph © of the 
Default clause, in case of an improp- 
er termination for default, the 
_- rights and obligations of the par- 
ties are to be treated as if the ter-. 
“mination had been. issued for the 


convenience of the Government, 


provided that the contract contains 
‘a. termination for convenience 
| clause. oe This contract contains such 


. thr could ‘have cured the detects in ten days. 

- In any event, it was entitled to the Reppert 
to doso, * * *” 

 887d.; Roberts International Corporation, 


ASBCA. No. anaes (June 13, 1968), 68-2 BCA 


par. 7074. - 


_ 8“ (e@) If, after notice: of tavinination of 
' this contract under the provisions of this — 


- clause, it is determined for any reason that 
the Contractor was not in default under the 


_- provisions of this. clause, or that the default — 
was excusable under the. provisions of this 
clause, the rights and obligations of the parties _ 


shall, if the contract contains a clause provid- 
ing for termination for convenience of the. 
Government, be the same as if the notice of 
termination had been issued pursuant to such 
clause. If, after notice of termination of this. 


‘contract under the provisions of this clause, it. 


is determined for any reason that the Con- 
tractor was-not in default under the provisions 
of this clause, and if this contract does not 
contain a clause providing for termination for 
‘ eonvenience of the Government, the contract. 
shall be equitably adjusted to compensate for 


- such termination ‘and the contract “modified 


- accordingly; failure to ‘agree to any such’ 


> adjustment shall be a dispute concerning a 


question of fact. within the meaning of the 
clause of this contract entitled ‘Disputes.’ ’’ 


~~ Clause 11. Standard Form 32. note 4, supra. 
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a “clause.*® Accordingly, the termi- 
nation for default. is treated as a 


‘termination. for convenience of the 


Government.** , 
The appeal is sustained and Te- 


| inanded to the contracting officer 
‘for whatever relief, if any, to which 


the appellant may be entitled under 
the Termination for the Conveni- 
ence of the Government ae of 


the contract. 


CONCLUSION. 


The appeal is. sustained and re- 


manded to the contracting officer... | 


SHERMAN. P. Kimparn, Member. 
WE concur: 


Witttam E. MeGnaw, ‘Ohaiions. 


Spencer Nissen, M ember. 


86 “THRMIN ATION FOR THE CONVENI- 
ENCH OF THE GOVERNMENT: 

“The clause set forth in Sub-part 1-8. 701 
of the Federal Procurement Regulations is 
incorporated: into. this solicitation -for offers 
and the resulting contract by reference with 
the same force and effect as though herein 
set forth.in full. Any determination of costs 
under paragraph (c) or (e) of the. clause set. 
forth in Subpart 1-8. 701 shall be ‘governed 
Dby- the: principles for consideration. of costs set 
forth in Sub-part 1—-15.2 of the Federal Pro- 


“curement Regulations (41 CFR 1—15. 2), as 


in effect on the date of this ponurate "4. Os 2 ) 
38 Note oe supra, 


=1, 
bal | 


"CASEY ‘RANCHES 


rye IBLA Ag 


| Appeal from a . desixton by Ais 


trative Law J udge John R. Rampton, 
Jr., on February 20, 1978, dismissing 


an appeal from a notice by the District 
Manager of the Bureau of Land Man- 


agement, Dillon, Montana, Grazing 
‘District, of loss of base property quali- 
fications. for ‘grazing privileges. an 


_ Affirmed aS modified. 
Administrative “Procedure: Licens- 
ing—Grazing Permits and Licenses: | 


| Generally—Rules of Practice: 
erally : 


Under the Adininistrative Procedure Act, 
if a licensee has made a timely and sufi- 


cient application for a renewal of a li- 


cense in accor dance: with. ‘agency. rules, 


a license with reference to an activity of - 
-. a continuing nature does. not expire until 
the. application . has. ‘been finally deter- 


mined by the agency. This ‘includes ap- 

- plications for grazing licenses and permits 
under the Taylor Grazing Act. 

- Administrative Procedure:  Licens- 
ing—Grazing Permits and Licenses: 


Advisory ‘Boards—Grazing. Permits: 
| Appeals—Rules _ of. 
es Practice: Appeals: Failure to Appeal 


and licenses: — 


A proposed decision ofa District Manager 
which ‘includes. a ‘Notice -.of - Advisory 


Board Adverse Recommendation becomes 
the’ final decision. of the Department of 
. . the Interior on a grazing license applica- 
tion if no: appeal. is. taken in. the time 

permitted ‘by: Departmental: regulations, 


Administrative. 
tr ative 
of Practice: Evidence 


. CASEY RANCHES: ~~ 
December: 4 1978 


“aad December re I 973 


Administrative apecuedure? a 
7 ing—Grazing Permits and Licenses:, aoe 
Generally — | : | 


In accordance with ceeaiuiton: 43. rR 
— 4415.21 (e) (9) (i), -where the. eviderice -. aod 
establishes that no application for a graz- 
ing license was filed for two consecutive 
years, the base property qualifications: for a“ : - 
grazing privileges in an. allotment: are sta 
properly found to be lost. - ae 


| «Gen- 


- Practice—Adminis-: 
‘Procedure: -Mearings—Bules 


‘Under the Administrative I Procedure ‘Act, ae 
: hearsay evidence is admissible ata. hear- as 
ing if it is relevant, material and not Pack 
unduly repetitious, but it has little or no. 
weight where the circumstances do. not Ree 


establish. its reliability. 


APPEARANCES: Ralph i Tucker, ise 
Esq., Reno,. Nevada, for appellant,» ~~ 
Gary. V. Fisher, Esg., Office of the 
Solicitor, Billings, Montana, Depart-.. 
ment of the Interior for ‘the: United ee 


States. 


| OPINION BY. 
HERS. 


| Casey ‘Ranches i eicinatie: 8 
‘ferred to as “Appellant”) appeals. _ 
from a decision of Administrative 


Liceins- pee, 


‘THOMPSON- ane a 
et cie OF LAND APPEALS. 


Law J udge John R. Rampton, Jr, - | 


j affirming 4 notice of cancellation of _ 
its grazing license on the Cross ~ °- 


Ranch grazing allotment and lossof 7 


(9) G)- 


“Appellant. ane a . grazing ie. ae 
for the Cross Ranch allotment in |. 
1968. In response to its timely appli- bee 
. cation to renew these privileges f for ee, 


its base property qualifications for 
failure to file an application for that. - 
allotment for two consecutive years ae 
_as required by. 43 CER. 4115. 2-1 (2). ‘ 


| 778 oo 
| 1969, on December 6, 1968, a 


es anuary 14, 1969. This notice in- 


eluded the “District } Manager’ s Pro- 
posed Decision” 
mended approval | of some of the 
grazing privileges in question, but 
- withheld approval of the applica-_ 
.. “tion until’ the applicant’s pending 
: - trespass cases were settled and cer-~ 
tain maintenance work completed. | 
” The notice also stated: 


which 


| In the absence of a protest within the 


time allowed, the above recommendation 


‘ shall constitute the District Manager's 
decision on your application. Should this 


~ notice become the District Manager’s de- 
~..  @igion- and if-you wish to appeal such de- 
- Cision for the purpose of a hearing before 
an Examiner, in accor dance with 43 CFR. 
1858, you are allowed thirty (30) days. 
Be : from receipt of this notice within which — 
to “file such’ appeal’ ‘with the District 
“Manager, Bureau‘of Land Management. 


Appellant neither appeared at the ~ vision of the Administrative Pro- 


Advisory Board meeting as_ re- 


+ quested nor: ‘protested the decision 
as: permitted. ‘Nor did it appeal. Ap-— 


ay _pellant did not file an application 


.. fora grazing license for either 1970. 
or 1971. | go 
r After issuing a notice to show 
ar % ‘cause why appellant’s grazing priv- ? 
ileges should not be canceled, on 


February 25, 1971, the District 


-.. Manager for the Bureau of Land 

. Management, Dillon, Montana, is- 
sued a notice to Casey Ranches in- 
‘forming it that its base property 
age ‘qualifications: on the Cross Ranch 


allotment were lost because it failed 
_.. to file an application for a grazing 


“DECISIONS or THE DEPARTMENT oF. THD’ INTERIOR 


a aN otice ; 
of Advisory Board Adverse Recom- 
- mendation” was sent to appellant by 

-. certified mail requesting its presence 
at an Advisory Board hearing on. 


-Trecom- 
: quired. information for two consecu- _ 
tive years and “that the actions of _ 
the District Manager [in issuing the 
notice of cancellation of the base 


“180 io: yee 


diccnes containing ihe en proper ty - 


qualification for two consecutive 


Dhee as required by 43 CFR 4115. Q-" 


1(e) (9) (i) 7 

That notice was appealed to ie. 
Administrative Law J udge . who 
found that appellant had not filed - 
an application containing the re-— 


property qualifications] were in ac- 
cordance with the regulation.” This — 


appeal is from that decision. 


Appellant contends that the “No O-: 


tice of Advisory Board Recommen- 
dation” was not a final decision on 


its 1969 grazing permit application 


and as a result its 1968 license has 


never expired, Therefore, appellant 


argues it had an outstanding term 


permit, and was not ‘required to. 
comply with 43. res A115, 2-1(e). 
(9) (i). | 

Appellant cites the following pro- : 


cedure Act, 80 Stat. 388, 5 U.S.C. 


§ 558(c) eis in Sunpr of ts 3 
position :, i, 


‘When the. iNeaneee has: made tindety and 
sufficient application for a renewal or a 


new license in accordance with agency 
rules, a ee wa reference to an ac- 


. 1 That reaulation provides : a 
‘*(9) Base property qualifications, in whole 


‘or in part, will be lost upon the failure for: . 


any ‘two consecutive years: 
mal & To: inelude- in an application for a 
license or permit or renewal’ thereof, the entire 


‘base. property qualifications for active, nonuse, 


or combination of active and nonuse, except 
where the base ‘property qualifications are 
included. in an outstanding. current term per- - 
mit, or: where - the allowable use has been | 
reduced under §§ 4111. 4~3(a) (3) and (2), 


and 9239. aa of this chapiet. ” 


tivity. ‘of a eoneianing” qature: does. nor 


expire until the application has been | 


finally. determined by the agency, ~ 


A grazing permit, or license under 


the Taylor Grazing Act, 43 U.S.C. 


3 §315(h) (1970), is a license within. 
' the meaning of the Administrative - 


| ‘Procedure Act. Frank Halts, 62 I.D. 
344, 846-47 (1955). If the condi- 


tions of the quoted provision. have 
been met, the 1968 license would 


~ still be in effect. Cf. Pan-Atlantic 
Steamship Corp. v. Atlantic Coast 
Line R. Co. 353 U.S. 436, 439 

(1957). See this Department’s reg- 
ulations in this respect. 48 CFR 
4.470 (b), 4.477. As stated, however, 
in the December 6, 1968, notice. to 
‘appellant, that ghee was to become 
final if no protest. or appeal was 
made in the time provided. Since 
appellant failed to comply with the 
decision and failed to protest or ap- 
peal timely, the proposed decision of 
the District Manager automatically 
became the final decision of this 
Department immune from. subse- 
quent appeal. 43 CFR 4.470(b); 
Beryl. Shurtz, 4 IBLA 66, 70-71 
(1971); Richard McKay, 2 IBLA, 
1,6.(1971) ; Malvin Pedroli, 75 I.D. 


- 63, 67. (1968). The Administrative 


Procedure Act did not operate to 
prevent the 1968 licetise from expir- 


- ing. Therefore, appellant did not. 


have a valid current term permit, 


_ and was required to comply with 43 — 


CFR 4115.2-1(e) (9) (i), or suffer 


_ the loss of its base property qualifi- 


: cations pursuant thereto. 
~The remainder of appellants con- 


tentions. purportedly explain its’ 


| noncompliance with the Fegaison: 


- CASEY RAN CHES 
December As. 1978 , 


We do not find any of cngen sificent a 
to prevent the cancellation of its ~ 
base property. qualifications... = 
Appellant contends that Glade. 
. Stringer tendered, on its behalf, an 
application for the Cross Ranch al- 
lotment, but BLM personnel im- . 
properly refused to accept the 
application. Despite efforts to locate. 
him, Stringer did not testify at the 
hearing. In an affidavit, offered into 
evidence but rejected by the J udge. 


a oe 


in his Order of October 24, 1972, - 
Stringer stated that he attempted to — 


‘file an application for a grazing per- ae 
mit for the Cross Ranch allotment. . 


in 1970, and that he was advised by 


BLM employeesthat Casey Ranches’ — 


was the proper person ‘to make : 
application. 7 


The refusal by the ‘Administra- oe 


tive Law Judge to admit the affi- 
davit. into evidences was incorrect. 
To that extent only, the Judge’s de-.. 


cision is modified. However, as will 
be shown, there is no reversible er- 


ror. The Administrative Procedure 
Act (APA) says in part, “Any oral 


or documentary evidence may be _ 
received, but the Agency as. a matter 


of policy shall provide for. the ex- 


clusion of irrelevant, immaterial or 
unduly. repetitious evidence.” 5 
U.S.C. § 556(d) (1970). Hearsay =. 
evidence, under this provision, is. _ 
admissible if it is relevant, material ~ 
and not unduly repetitious.. Rich- ° » 
ardson v. Perales, 402 U.S. 389,409 
(1971); United States v. Stevens, . ~ 
46 LD. 56, 59-60 (1969); see cases 
collected at 6 ALR Fed. 97-98. 
(1971). Stringer’s affidavit is rele- = 
vant and material to the issue of , fe 


eines the’ application requir red by 
48 CFR 4115.2-1(e) (9) (i). 
- filed. It is not unduly. repetitious. 


.. Under'the APA the Agency has 
. all the powers in reviewing an ap- 
i er: from a decision of an Adminis- . 
of the facts.” Jd. 
tion, among its other functions, , tests | 


trative Law Judge as it would have 
“in making an original decision, in- 


_aduding maldne findings of fact, ex- © 
cept as it may limit the issues.on | 


“notice or by rule. 5 U.S.C. § BBT (b) 


te - (1970); United States v. Middle- 
—  swart, 67 LD. 282, 234 (1960) ; 
—: United States v. ‘Little, A-80842 — 
Sek (Feb. 91, 1968). This Board, acting. 
. for the Agency ‘in reviewing the 
_», Anitial decision of the Administra- 
(- tive’ Law Judge, will consider the 


‘affidavit in making our findings of 
fact. United States v. pe a 


ae JBLA 294,996 (1972). 


Doh ANA Short, au ie of the 
ae Dillon: Office of the BLM testified 
: _ that Stringer vever tendered or filed 


oo a application for the Cross Ranch: 
. ‘allotment. Transcript (Tr.) at 26, 
+ 94,99, 33. This testimony was made 

5. sander - oath and ‘subject to cross- 
af i “examination. Appellant’s contrary 
‘position is’ somewhat supported. by 

al- 
me ‘though, j in any event, the language 

> in the affidavit is subject to a more. 
chs dimited interpretation than appel- 

- -Jant would give it. Stringer was _ 

stated to be in default on: his. con- 

- “tractual. obligations with appellant 

. .-and he actively avoided being served — 
-Swwith a subpoena. to. testify at: the 

_. -hearing.. The APA says a ‘decision: 
. emust be: supported “by | reliable, 


Stringer’s hearsay affidavit, 


probative and substantial evidence.” 
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was 
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hee finder | in tenia ee a 
evidence is ‘reliable and probative, 2 
| ‘the APA provides that “[a]-party 
is entitled * * * to conduct such 


cross-examination as may be. re- 
quired for a full and true disclosure 
Cross-examina- © 


the veracity and memory of a wit- 


“hess. Stringer did not testify at the 
hearing, so his veracity and reliabil- 
‘ity were not tested or established by 
| Furthermore, 
the confusion in his statement men- — 
tioned abdve could -not, be clarified 
through cross-examination. Under 


cross-examination. - 


the circumstances, Stringer’s: reli- 


‘ability and veracity cannot be as: 
sumed, and: the affidavit. has little 
-or no weight. Richardson v. Perales, 


supra; Consolidated Edison v. 
NLEB, 305 U.S. 197 (1938). ‘The 
reliable and probative evidence on 


‘the issue of tender of the applica- 
tion. by: Stringer is Short’s testi- 


mony that no~ application was 


tendered. We conclude that the Ad- 
ministrative Law J udge’s finding on | 
this issue was correct despite “the 
improper exclusion of the affidavit. | 


Appellant alternatively attributes 


its failure 'to file an application to. 
‘the. existence of illegal’ conditions 
imposed. in the December. 6, 1968, 
“Notice of Advisory Board Adverse 
| Recommendation,” as. prerequisites . 

to the issuance of its 1969 license © 

and the refusal of a BLM employee | 
‘to accept’ any future application — 
‘until these conditions were met. (Tr. 


90, 91.) Review of the conditions 


a. imposed by the December cs 1968, 
+ : SUS. 2 BOB Ed) be batal To bear ; 


BS SE 


= ela to protest that notice within - 
_ the time permitted by the regula- 


tion. Beryl Shurtz, supra; Malin 


| Pedroli, supra. We also find that 


while ‘the. record shows that John. 
Casey, appellant’s President, may — 
have. been told that no- future ap- 
plication would be “honored,” that. 
is, approved, until the conditions . 
were met, such advice did not pre-_ 


vent him from. filing an application. 


"GALLOWAY. LAND: COMPANY: 8) 02S 
| December 6, 1973 : | 


the Interior, 43 OF R 4 1, we Pg 


cision appealed from is affirmed as 


modified, | 
So: OAN B. Tronersox, ut ember: per : : 


We conour: 


Dover.as E. Howstieiaash ut ember. 


J OSEPEL W. Goss, Mt ember. eee a i : | | : : 


8 An application is filed if the docu-_ | 


ment is delivered to and received in 
the proper office of. BLM. 43 CFR 

—1821.2-2(f). There is no evidence 
that such a document wasever deliv- _ 
ered to the BLM office for Casey 


Ranches during the years in ques- 


tion. Any oral advice by an em- 
_ ployee-is mer ely tentative, and can-_ 
not excuse appellant’s failure to take © 


the simple steps necessary to pre- 


vent the operation of regulation 43. 


CFR 4115.2-1(e) (9) (i). In addi- 


tion, the record shows that appel- 
lant relied on Glade Stringer to 
make the necessary BLM applica-- 
tions and that Stringer, not the 


BLM, occasioned the failure to file. 
(Tr. 104.) 


The decision that appellant's base . 
property qualifications have been — 
lost as to the Cross Ranch allotment — 
was proper since the evidence indi-- 


cates that appellant did not file an 
application for a grazing license —s 
two consecutive years. : 
We have-also considered appel- 


lant’s other contentions and find , 


they are without merit. 


‘Therefore, pursuant. to the au- 
es thority delegated to the Board of 


_ Land Appeals by the Secretary of 


2 IBMA 348 


(Judge) - | 
72-50-P, 72-56-P, 72~83-P, 
-72-114-P) ordering appellant to pay . 
civil penalties totaling $10,127 as-. 
sessed pursuant to the Federal Coal = - 
‘Mine Health and Safety Act of 19697 — 


: Tune, July, and August of 1971. 


Act of 1969: 


"GALLOWAY LAND COMPANY | 


‘Decided December 6; 1978 ne 


aad: by ‘Galloway. Land. Company 2 
from an initial decision of Richard ¢.. 


‘Steffey, Administrative — Law Judge: | 
and 


(Docket Nos, 


(Act) for violations disclosed during 


‘inspections of appellant’s Dawson. and ee 


Pioneer Mines. in January, April, 


Affirmed. 


Federal Coal Mine Health ova Safety a 
Appeals: Generally - 
The Board will not. disturb the findings | 


and couclusions of an Administrative Law > 
_ Judge in the absence of a. showing that. . - 
_ the evidence compels a different result. 


APPEARANCES: H. G. Underwood, .\, 
Esq.,- for. appellant, Galloway Tand 
| Company; Robert W. Long, Associate ee 


LPT, 91-178, 88 Stat, 742-804, 380 U8. Co . 


§§ 801-960 (1970). 


= 7” Solicitor, I Philip Smith, Assistant . 
Solicitor, and -W. Hugh O'Riordan, 


Trial Attorney, for appellee, Mining 


3 ‘Enforcement and Safety Administra- | 
= Hon: CMESA). 


OPINION BY UR. ROGERS 
. OPERATI ONS APPEALS 7 
Background 


Mining Enforcement ad Safety 


Administration. (MESA) filed four 


a petitions for the assessment of civil 7 
. penalties in accordance with section 
-» 100.4(i) of Title 30, Code of Fed- 
’, eral Regulations and pursuant. to 
~. géction 109 of the Act. The peti- 


tions were filed on December 6 and 


7 : » 14, 1971, ‘March 29 and May 24, 
1972, respectively. They were con- 
~— solidated for a hearing which was 


oe held on February 21 and 22, 1978, 


_. in Morgantown, West Virgins On’. 


June 21, 1973, the J udge issued his 


~ -deeision assessing penalties in une 


- four dockets as follows: 


cote Docket No. 


MORG 72-50- Py: 

[6 violations].--...--..-----. : ‘gall 
Docket No. MORG 72-56-P,. 
9-0) 1O WIOIMMIONS as sate eee ze 2, 575 

Docket No. MORG 72-83-P, 
[67 violations]. -_1.-------.- 4, 911 
Docket No. MORG 72-114-P, : 
(8 violations]_...-2.--------~ | 230 
~~ Total assessments... $10, 127 


_ - Several petitions for assessment ; 
“were dismissed by the Judge to the 


extent they sought assessment for 


certain violations concerning which 


the appellant was not given proper 
notice prior to the heari ing. 

- The appellant is a subsidiary of 
“= Standard Industry which in turn is 


_ DECISIONS or THD: DEPARTMENT. OF: THE INTERIOR 


_ 80 ED... 


Ted - Michaels Industries. ies, a 


proximately five months before.the © 


hearing, in’ September 1972, appel- 
lant terminated its coal- “mining op- 
erations. It subsequently began to 
| liquidate its assets and became in- 


7 -- volved in several. court actions 
INTERIOR BOARD OF MINE. 


brought by its creditors. As of July 


80, 1978, when it filed its appeal | 
_brief herein, appellant had not re- 


sumed its coal-mining operations. 
Contentions on Appeal 


_ Appellant asserts that since it is. 


no longer engaged in coal-mining — 


operations, “the Act has apparently 


served its purpose,” and that the 7 
assessment of penalties would en- 


danger the recovery of creditors and 
would violate the clear mandate of - 
Congress with respect to the appro- _ 
priateness of such penalties to the 
size of the operator’s business. ~ 
Appellant also contends that: 


(a) The evidence did not support — | 


conclusions of MESA witnesses that. 


certain violations occurred because _ 


of the operator’s negligence; 
(b) Repeated violations resulted 


7 solely from the operator’s inability 
to obtain the equipment necessary 
for compliance ; . 


-(c) The majority of the Violations 
were “housekeeping errors” in which 
neither’ gravity nor appellant’s 
good faith were PRODeLy consid- 
ered. 

"Appellant also su ggests ae the 
hearing in the: present proceedings | 
was tainted because the Court, in 


National Independent Coal Opera- 


tors’ Association et al. v. Rogers. 
C. B. Morton, Br F. Supp. | 


= 781) 
509 - DDC. it 73) ee 


_ NICOA), found: informal. assess- 
ment procedures i improper.. | 


MESA requests that the J udge’ S 


| decision be affirmed. because: 


(a) The appellant went out. of 


business for reasons other than the 
: assessment of penalties; ‘ 


(b) The appellant i is able 0p pay 


the penalties; 


(c) The decision in , NICOA, | 


: supra, does not apply. 
| | Tssues . 


a Whether appollanby was com- 


*. pelled. to terminate its coal-mining “ 


operations as a result of the penal- 
ties assessed in this proceeding ; 


(2) Whether the penalties as- | 


sessed were inappropriate to the size 
| of appellant’s s business; and 


sh Bin Whether the hearing? was 
“tainted” as a result of the NICO A 


| decision, : . 
: ‘Discussion’ 
i aoe 


Appellant's last full year of me 
mining operations was 1971. In that 


-year it produced 624,725. tons of coal | 


which it sold for $4., 526 289. 18 earn- 
ing a net profit of $684,133.44.2 In 


the latter part of 1971, appellant 
7 began | losing money. Its business 


manager attributed this to “high or- 
ganized labor and rigid mining 


laws” (Tr. 49). In June 1972, it. 
closed its Dawson Mine because the - 
reserves had been exhausted and any 
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“‘yemaining foul Soul not i mined. 
economically in compliance withthe 
Act (Tr. 46, 64). The coal reserves 
‘in the Pioneer Mine were leased to. 


appellant . by Consolidation: Coal : 


Company. By the terms of the lease, 
appellant could mine. only. half the - 
_ reserves for its own sale. The other 
half was to be mined for and turned _ 


over to Consolidation for its. sale. - 


The Pioneer mine was shut down in ° . 
September 1972, because it was an 
unprofitable venture (Tr. 63-64). — 
_ Appellant’s business manager could. 
not say that either the purchase of _ 


new equipment or the possibility. of 


assessment of penalties forced Gal- 


loway out of business (Tr. 50-51). : 


The appellant was confronted: oe 


with several potential liabilities (in ~ 


addition to the civil penalties of this s - 


proceeding) as follows: i. 
(1) An amount of $49,275. 15 was. 


| held in reserve with respect to a dis- as 
pute between appellant. and. the es 
| United Mine Workers (Tr. 7 ye : | 


(2) 17 suits by suppliers of goods. e 


and services, aggregating $50,000. 
- were pending azeanet os eae! oe fe 
758) 5 : nos 


(8) As of December 31, 1972, a 7. 
pellant: had debts of $1,945 5709. 14, 


_ attributable to the long-term notes — 
and loans of its corporate parents? 


On the basis of these facts the 


Judge concluded that the possible 
assessment of penalties was not the. 
cause of appellant's decision to dis- — 


continue coal mining. He rejécted 


the contention that payment of pen- 
_ alties should be avoided where their i 


2 Appellant’s. Exhibit Bo (Prost and Loss : 


8 Appellant’s Exhibit A (Balance Sheet), 


Hee Yt ee 


84 


oe collection: might eadarigst the. ‘Te- | 


. covery of creditors. Using appel- 


-< lant’s balance sheet and profit and 
loss statement, he calculated that 
ay even if appellant were ordered to 
pay all the amounts in dispute it 
~. would still be left with approxi-. 
. mately $741,319.84. He also rejected _ 
. _ the argument 1 that appellant’s inter- 
“company obligations demonstrated 


: : that it could not pay civil penalties. 
pas Appellant: does not specifically 


= : take i issue with any of these findings 
or conclusions, nor does it point to 
-° evidence on. which contrary conclu- 


: - sions. might be based. The brief 


simply suggests that because of the. 
~~ termination of coal-mining opera- 
-- tions the assessments are either too 
en high or invalid. As to anvalidity of 
~ the penalty this sug ggestion is with- 
out merit.. As this Board stated in. 
oe Valley Camp Coal Company, 1 
 IMBA 248, 248, 79 ID. 730, 735, 


CCH Employment: Safety and 
>. Health Guide par. 15,890. at p. 


: a 20,571 (1972) , section 109 of the 
ee Act * requires the assessment of a 
ae penalty. wretoven: a violation exists | 


(€ Sec. 109 (a) (1) reads : “The pie aie of a 


_ coal’ mine in which a violation occurs of a 
ae ‘mandatory health or safety standard or who. 
ree violates any other ‘provision of this Act, except. 
fas) & the provisions of title 4, shall‘be assessed a 
“civil penalty by the Secretary under paragraph 
.” (8) of this subsection which penalty. shall not 
_. ‘-be more than $10,000 for each such violation. 
Each occurrence of a violation of a mandatory — 

has health or safety standard may coristitute a 
a “separate offense. In determining the amount of 


' the penalty, the: Secretary shall consider the 


r ea : operator’s history of previous Violations, the. 
ooh appropriateness of such penalty to the size of 
-.., the business of the operator charged, whethe? 
the operator was negligent, the effect on the 
a ¥ operator’ s. ability to continue in business, the 
ee ‘gravity of the violation, and the demonstr ated: 
s good. faith of the operator charged in. attempt-° 
' “Ing to achieve spit compliance after notifica- 


eee tion of a Violation. ne 


| DECISIONS ‘OF Ten DEPARTMENT OF. THE INTERIOR, 


, event an 


medium-sized — 
should be penalized accordingly. 


“180 LD. 


ina foal mine. (Italics original. 


There is no criterion in section 109 | 


which cancels this. mandate in the — 


alties. Moreover, since the record is | 
devoid of specific evidence regard- 
ing the effect of penalties on the. 


operator’s, ability ‘to. continue in — 
business there is a legal presump- 
tion that the penalties here assessed: 


would not affect’ appellant’s ability 
to continue in business if it chose to. 
do so. Buffalo Mining Company, 2 


IBMA 226, 252, 80 I.D.-630, 640, 
CCH ‘Employment - Safety and 7 
Health Guide = ‘16. 618, at 2. : 


21,428 (1978). 
ag ae = 


a5 er the second i issue we — 


are concerned with the appropriate- 
ness .of the penalties. to the size of © 


the operator’ s business, Since sec- 


. tion 109(a) (1) of the Act does not 


state what period. of time should be 


— used in determining the size of the’ 


operator’s business,.the Judge used 
1971, the year when the notices and 
orders’ were written. In. 1971 ap- 
pellant produced 624,725 tons of 


coal. It utilized continuous mining 


machines and conveyor belts. Based 


on. these factors, the J udge con- 


appellant was a. 
company which — 


cluded that — 


The appellant has not argued — 
that a different period of time - 
should have been used for evalu- 


ating the appropriateness of the | 


penalties to the size of business, It 


operator terminates its 
coal-mining business for reasons — 
not related to the assessment of pen- 


- : properly considered, . 
sistent with the. caeota in this case, 


ae : ee erly. pe hat ‘the 


amount. of the penalties: should. be oe 


reduced. . | 
“Appellant's: general: orzamenta, 
that ‘conclusions of negligence are 
‘not. supported by the evidence, that 
repetitious violations _ resulted 
solely from the operator’s inability 
‘to obtain equipment, and that 
gravity and good faith were not 
are 


The Judge’s decision contains de-_ 


tailed findines and conclusions with 


-. regard to each of more than 80 
~ violations for which a penalty was 


assessed. The amounts assessed 
range from $1 to $2,500, Appellant 


has not taken issue with any of the 

assessments on an individual basis. 

Its brief contains no references to | 
the tr anscript ‘and: no allegations | 


' that the J udge erred or abused his 
discretion in specific 


part: | | 
| * * ® Appellant's. brief shall set forth 
. in detail.the objections to the initial de- 
. cision, the reasons’ for ‘such objections 


and the relief requested. Any error con- 


tained in the initial decision that is not 


objected to may be deemed by the Board . 
_. to have been waived. Where any objec- 


tion is based upon evidence of record, 


such: objection need not be consider ed by 


the Board if specific record citations to 


| the pertinent evideuce are not. contained 


4 in ads brief. 


“GALLOWAY” LAND: 
:  Decomber 6, 1978 : 


incon- 


instances. 
Moreover, appellant’s’ brief falls 
short of the requirements of 48 CFR 

4,601(a) which states: in relevant 


“GOMPANY (Scns oe 785. : : 
"Finally, ¢ the > apelin ‘eliacice 3 ‘. 


_on the decision in NICOA, supra, is 
‘misplaced. This. Board found in.» 
| Western Slope ‘Carbon, Ine, 29 
IBMA. 161, 80 LD. 707, CCH Em- 


ployment Safety and Health Guide » i 


par. 16,300 (1973) that the NICOA 
‘decision does not relate in. any way. 
to the hearing procedure under.43 
CER Part 4. “The ae. was oe se 
Novo. | ne 
"Galloway Land Company ies niot ee 
demonstrated any reason why the \- 
findings and conclusions of. the.” 
Judge should not be affirmed: The .. ~ 
record supports his decision and as- ._ 
sessments. The arguments advanced 
by appellant were fully and fairly 
considered by the Judge. No. new... 
arguments were advanced on. opr te 
to this Board. | : 


ORDER © 


- WHEREFORE, pursuant to cae 
pone delegated to the Board. 


__by the Secretary of the Interior (438. * 
CFR 4.1(4)), IT IS HEREBY _. 
ORDERED that: the decision. One. 
the Administrative Law Judge IS... ~ 
AFFIRMED; and Galloway Land. 


Company pay "$10, 127 on or before: ‘— 


380 days from the date. of this na 


decision. 


ne) E. Rooms, JR, 


Chairman. Po. 


I concur: hag. & aes a 


Davip Doane, M ember. 


i. ee , Indien Lands: 
_ @enerally—Indian Lands: Leases and 
_ Permits: Oil and Gas 


_. . Where an oil and gas jetige provides for a 
-. term of years and as much longer there- 
cn after as oil and gas is produced in pay- 
_..- ing quantities, upon failure of production 
-. ‘during the primary period the lease ter- 
Sate minates by its own terms. 7 


oa , 786 7 oe: o 
ADMINISTRATIVE APPEAL OF 


CONTINENTAL OIL COMPANY 


- an TBIA 116 Pros wt, o 
Decided December 1f, 1978 


‘ ‘Appeal from an. administrative deci- 


_’ sion involving oil and gas lease No. 


14-20-205-4266, 
| Asiirmed, 


Leases and Permits: 


| Indian Lands: 
Generally —Indian Lands: Leases and 


~ “Permits: Oil and Gas 


Pa: ‘Neither the payment nor the receipt of 
«advance rentals by departmental officials 
_- on a lease which has terminated can con- | 

; tinue or r reinstate the lease. 


APPEARANCES: Carl oni. It, . : bias 
_ the bid tendered at the March 21 land 


.Esq., for appellant, Helmerich and 


7 Payne, Ine. 


- INTERIOR BOARD OF © 
INDIAN APPEA LS 


This. mee: comes before this 


‘alee on an appeal from an Area 


_- Director’s refusal to approve an oil 
and gas communitization agreement 
_. of Helmerich and Payne, Tae: , here- _ 


- inafter referred to as appellant. 


DECISIONS OF. Tae DEPARTMEN T OF ‘DETR: INTERIOR 


‘Leases aaar Permits: | 


“The: agreement in nestor in- 
” volves’ a portion of the trust, allot- 
ment of Broken Rib, deceased 
-Cheyenne-Arapaho No. 2316, de- — 


scribed as NW 4% SW 4 Section @: . 
T. 18 N., R.18 W, IM. An oil and © 
gas ee No. 14-20-205-4266, was 
approved thereon by the Acting 


"Area Director, Anadarko Area Of-. 


fice, Bureau of Indian Affairs, Ana- 


darko, Oklahoma, on December 21, 
me 1967, for a period of five years fend 


“as much longer thereafter as. ou 
and gas is produced in paying quan- 
teties from said lands. ss creas, | 
supplied.) 7 — 

The agreement, subject of tthe ap-. | 


peal herem, was submitted to the — 
Area Director, Anadarko Area Of- _ 


fice, by the appellant on March 22, 


1978. Thereafter, by letter dated 
‘April 5, 1973, the “Area Director ad-. 


vised. the appellant that its agree- 
ment could not be approved. The 
Director’s refusal i is couched 1 in the | 
following language: : 
. We have carefully considered Mr 
Young’s request | that we approve your: 
communitization agreement and reject 


sale, and have determined that such ac- 


_ tion cannot be justified under the provi- . _ 
- Sions of the lease and the applicable reg- .- 


OPINION = WILSON 7 


ulations of the Secretary of the Interior, 


nor would. it be in the best interest of the _ i 


Indian owner. The proposed communiti- 


- gation now comes too late. The lease has 


expired and the. leased premises are not 
included within a producing unit by rea- 


gon. of an approved communitization 


agreement. (Italics supplied.) 


The appellant on April 16, 1973, | 
filed an appeal from the ‘Area Di- | 


rector’s refusal. In support of the 


| 786) 


ADMINISTRATIVE “APPEAL ‘OF ‘CONTINENTAL om ‘COMPANY = 87 te 4 


S December it, 1973 


= appeal the. oppcleay urges as error 
the: following oo of. fact and 


law: | , 
1. That the decision of the Area Di- 


_ rector. as it applied to the Appellant is in- 


~ Violation of and in contradiction to the 


‘Lease Contract. 7714—20-205-4266 . and~ 


more particularly described as follows: 


(a) The proposed communitization — 


' agreement was approved by the United 
States Geological Survey subject to cer- 
tain changes which were Incorporated in 
said agreement ; and 
| (b). The Indian mineral owner, Danny 
_ Elroy Wall Blackhorse, executed . the 
‘communitization agreement prior to the 


termination date of the lease agreement, 
thereby permitting him to participate in 
the. producing well within the unit ;. and | 
*. (e) The advance royalty. payment. re- 


ceived. by the Bureau of Indian: Affairs, 


‘ and accepted by the ‘Bureau of Indian 
Affairs on December 1, 1972; and 
(d) Paragraph 11 of lease. contract 
#14-20-205-4266 (Form 5-154H-Oil and 
Gas Mining lease-Allotted Indian Lands) ‘ 


~ does not state that approval of.an “agree- 


ment for cooperative or unit development 


of.the field or area” must be formally 


secured prior to a lease termination date. 


- The communitization agreement in ques- 
tion was approved. in. substance. by. the 


-. United \States Geological Survey and an. 


Indian Mineral Owner prior to the ter- 
mination date of the lease. Paragraph 11 
states that the approval by the ‘Secretary 
of the Interior must be during the period 
of supervision, which period is still in 
progress. . 

(2) That the decision of the Area Di- 


rector is not supported by substantial evi- 


dence and that the refusal to formally 
approve the Communitization Agreement 
is arbitrary and unreasonable in that the 
Indian owner has been denied the right to 
Share in a producing well, which well may 


- in view of its economic capability be the | 


only well drilled on the quarter-section. 


The only Giccon for is. oe oF 
termination of this Board is:- : 
Was the Area Director, under the - 
circumstances as set forth above in © 


-appellant’s contentions, in. error in 
tr] 


refusing to approve the. communiti- 
zation agreement? - 

We think not. It is indisputable | 
from the record that there was no * 


production on the leased premises _ 


nor was the leased premises in-°. 


cluded within a producing unit un- | 


der a communitization agreement. — 
approved by the Area Director 


prior to the expiration of the lease. — 
(Italics supplied.) As. a conse- _ 
_ quence, the lease expired by its own _ 
limitation on December 21, 1972. In eo 
view thereof, we fail to see how the. :. 
events set, forth: i in appellant’s con-. 
tentions could possibly justify the. 
* proj jection of the lease beyond its — 
primary term. The Department has. — 
long held that failure.to. put leased _ 
; premises under production. in pay-- = 
ing quantities during the primary _ 
period results in the termination of _ 
the lease by its own terms. Solici- - _ 
tors Opinion, 58 ID. 13 (1942); — 
The Superior Oil Company and The a 
British-American. Oil Producing oe 
Company, 64 ID. 49 (1957). The. | 


courts have likewise held accord- 

ingly. United States v. Brown et ales. 

15 F.2d 565 (D.C. Okla. 1926) a 

Woodruff v. Brady, 72 P. 2d 709. 

(1987) ; Dygus et al: v. Rogers et al., | 

181 P. 2d 253 (1947). | | 
The United States - Geological - 


‘Survey contrary to appellant’s con- 


| i 2 ‘lent’s 


oe Feition did not approve ihe: on 
. ““anunitization agreement submitted 
'.. ‘by appellant on March 16, 1973. The 

-” record indicates the United States 
we, 2 Geological - ‘Survey returned ‘the - 
“| agreement to “Appellant without 
ae action. | 


Execution of the saeencit ie 


S oe the Indian mineral owner, Danny 
'* Elroy Wall Blackhorse, prior to the | 
termination of the primary term of 

_ the lease, in itself could not legally 

_.°: bind or commit the leased acreage | 
. ° into the participating unit. Only the . — 

_pellant’s final contention that the — 

decision of the Area Director was _ 

not supported by substantial evi- — 

--dence and that his refusal was arbi- — 

trary and unreasonable. We feel the 

_ Area Director’s decision was proper 


~ approval by the Area Director dur- 


_. “ing the primary term of the lease 
—* eould officially commit the acreage 
-. “into the producing unit and thus 
-" eontinue the lease 1 in full force and 
effect. 
Lhe record indicates that money — 
|. was received by the Bureau of In-' 
. dian Affairs as advance payment of | 
ae delay . rentals. 
‘does not constitute acceptance, In 
"any event, acceptance would not 
. -eontinue or reinstate the lease in 
above set forth and discussed, the - 
_ Area Director's refusal of April 5, 


Receipt, 


| question which had terminated by 


ee ‘ . its own limitation. 
_. We cannot ALTE with the appel: : 
argument regarding the. 


term. “supervision” as used in para- 


7 % graph 11 of lease contract #1490 | 
. 205-4266. (Form 5-154h), The ap- ~ 
7 . -pellant i In. effect urges that so long 
_ as the premises in question re- 
i eae | mained in trust and under the juris- 
diction of the Secretary of the In-  , 
a ; Veseeen: 
_.terior the agreement could be ~ 7 


approved after the lease termina- 


“DECISIONS. oF. THE ‘DEPARTMENT. oF. THE, INTERIOR, 


however, ‘< 


(80) I D. 


on oe “Aa we Rave: ceaeod else. on 
where herein only the approval of 
the agreement during the primary 


term of the lease could continue the 


lease beyond the termination date 
thereof. (Italics supplied.) To ap- 
- prove the agreement after the ter- 
mination date of the lease would be 
improper and without authority. 


United States v. Brown, supra; cf. 


. Haby vy. Stanolind | Oil and. Gas. 
| Company, 228 F.2d 298. (5th Cir. | 


1955). | 
Moreover, we eds ok ap- 


and correct under the circum-— 
stances, i.¢., the lease had expired by . 
its own terms or limitation and no 
action on his part under the cir- 
cumstances could possibly revive 


the terminated or expired lease. 


In view of the reasons er 


1978, to approve the communitiza- 


tion agreement Is AF FIRMED 


and the | appellant’s appeal Is - | 


3 HEREBY DISMISSED. 


This decision qs final. for the 


Dep artment. 


ieee Watson, Mu ee | 


Mircreii J. Sanacu, Member. - 


a Waiver of Time Limitation 


agg] “ESTATE 


OF GEORGE. ‘MORTIMER ‘CUMMINGS | 
| (DECEASED CHEYENNE: RIVER . ALLOTTEE 3484) 


oe December 11, 1978 


ESTATE OF. GEORGE MORTIMER, 
CUMMINGS © 


2 IBIA 112 - 
Decided December i, 1973 
Petition to reopen. 
| Granted, | 


875.1 © Indian Brobate: - Reopening: 


To avoid perpetuating a manifest in- 
justice, a petition to reopen filed more 
_ than three years after the final deter- 


“mination of the heirs. will be granted | 
where compelling proof is shown that. 
the delay was not occasioned by the lack 


of diligence on the pete of the petition- 
| ing. party. 


"APPEARANCES: Mable C. Marrs and 


Joan M. en pro sea. 


OPINION BY MR. WILSON 
INTERIOR BOARD OF 
INDIAN APPEALS | 


‘Pursuant to the Board’s Petia 


| | nary. Order on Petition for Reopen- 


ing, dated J anuary 31,1972, Docket _ 
_ No. 72-6, a hearing in the Estate of 
. George Mortimer Cummings was 
duly held and completed at Port- 
~~ Jand, Oregon, on-December 12, 1979. - 
| From the. evidence adduced at 
said hearing the petitioners, Mable — 
CO. Marrs and Joan M. Hamilton, © 
have clearly established; and we find - 
(1). that they were not dilatory in 
asserting their rights in and to the | 
estate herein (2) that. ‘they are re- . 
lated to the decedent in such a de- 
gree so as to o entitle them to share i in 


(DECEASED CHEY- 
ENNE RIVER ALLOTTEE ion’ 


tee No. 


his estate as hairs eee the Sent ie 
Dakota laws of Descent and’ Dis- 


tribution (38) that the Order De- = 


termining Heirs entered in this es. - 
tate on July 17 1967, resulted ‘from ae 
a mistake of such a, nature 'so as to Bs 
warrant reopening and correction, — - 
to avoid perpetuation of a manifest.” 
injustice (4) that none of the heirs >. 
~ as originally determined hasentered 
any objection to the reopening of . 
_. the estate herein, and (5) that there. 
_are no existing intervening. rights ee 
_ which would ee the title. to oe 
the lands involved. _ | ee 
In view of the foregoing cireum- ee 
__stancés, the estate herein should’ be ae 
reopened and the Order Determin-  — 
ing Heirs, - dated J uly. ave 1967, an 
. modified and corrected to (1). ine: 
elude the: petitioners as heirs: therein. — 
and (2) to reapportion the. shares of. ee 

the heirs in the estate. ' oe 


NOW, THEREFORE, S virtue 


of the authority delegated . to the 
Board of Indian Appeals by. the 
| ‘Secretary of the Interior, 43 CFR... 
4.1, the estate of George Mortimer 
| Camminos! Cheyenne River Allot- 
IS: HEREBY. RE- 
OPENED and the Order Determin- en 
ing Heirs, dated July 17, 1967,1IS 
- HEREBY AMENDED, COR-. 
RECTED AND MODIFIED to 
Yr edetermine the decedent’s heirs and. ae 
to reapportion their shar eS as: fol- ae 


8484, 


lows, to wit: 


Ronald. Crain. Ganace Cheyenne pe 
River nonenrolled, son, 4400. vcs. 

' Shelly Marie Cummings, Cheyenne a 

River nonenrolled, daughter, 144° ¢ 


Mable Carmen Marrs, (Cheyenne > f 


oRivur spieaieliede “daughter, ie 2 


| Jk oan Marie Hamilton, Cheyenne 


. River nonenrolled, daughter, 14 — | 


"This decision is final for the De- 
an partment. : 

_. Done at the city of Arlington, 
a Virginia. i 


te Ie concUR: 


oN eaees J. Sanace, M ember. | 


| DECISIONS. OF ‘THE: ‘DEPARTMENT. OF THE. INTERIOR. 


OPINION BY MR. DOANE 


INTERIOR BOARD OF MINE 


OPERA Ld ON Ss. APPEA LS 


daa Steel Corporation. Ga 3 
co) appeals to the Board from an — 


initial. decision and order dated 
oe a March 26, 1978, wherein. penalties 
" ABxANDER HL _ Wirsox, M bee : 


were assessed for various Violations 
totaling $1,300 pursuant to section — 


— 109(a). of the Federal Coal Mine 
Health and Safety Act of 1969.1 The 
decision dealt with fourteen notices © 


_ - of. violation of which. only seven are 


 ARMCO STEEL CORPORATION 


ae, IBMA 359 


~~ initial decision and order 
- March 26, 1978, assessing $1,300 for 
_ violations of the Federal Coal Mine 

‘Health and Safety Act of 1969 in 
: Docket No. HOPE 72~153-P. 


| "Astrea in part end vaoated in 
~ Federal ei Mine Health and Safety 
; Act of 1969: Evidence: Sufficiency — 


a Where a nolice: of violation of. section 
~804(a). of the Act shows no indication. 
of the depth or extent’ of an accumulation : 
of combustible material, and. MBESA’s - 
as sole witness, the inspector who issued the 


- notice, has. no present recollection of the 


ee condition, for which the notice was is- 
sued, the evidence is: insufficient to con-— 


os stitute a prima facie case. 


a Esq., and John H. Tinney; for appel- 
lant, Armeo Steel eee : 


challenged on appeal. 
appeal was filed by the Bureau of 
Mines, hereina‘ter, Mining Enforcée- — 
ment and Safety Administration | 
(MESA), and dismissed on June 11, , 


. 1973.2 IBMA 73-38. 
| ‘Armeo Steel Corporation appealing an 


issued 


Decided December 72, 1 1973 | 


‘Having reviewed the. record ene 


considered the brief of the appel- 


lant, Armco, we are of the’ opinion | 


_ that, with the sole exception of No- 
tice No. 1 JG, July 2, 1970, the | 
allegations of error are insnbstan- 

tial and wholly without merit. 
; Apart. from the excepted notice, 


Armco has shown no reason why the | 


findings of fact and conclusions of 
law. of the Administrative Law 


Judge should not be affirmed. — | 
Notice No. 1 JG cited appellant _ 


for an alleged violation of section | 


304(a) of the Act which proscribes’ 
accumulations. of loose coal, coal. 


‘ dust. and other combustible mate- — 


“ 


APL, 91-173, 83 Stat. 742-804, 30 U.S.C. 


a -$§ 801-960 (1969). 
| "APPEARANCES: ‘William @ “Payne, = 


2 Effective July 16, 1973, the. MESA was: 


substituted as the Appellant in this case. See fee as 
18165 (19738). Hor the sake of con- 


38° E.R... 


venience, we will refer to. the- enforeing ‘ 


‘ PUCHOEIEY taronenours as MESA. 


180 LD. " 


A> ecross- 


907. _ARMCO 


rials.) The 


admitted without obj ection (Tr 
25) and reads as follows: ee 


Abe mniaciond: of coal dust, ‘oH and 
grease were - present on the continuous 


miner, roof-bolting machine, and Nos. 14 
and 15 shuttle cars in 12 southwest sec- 


tion. (Govt. Exh. No. 5.) 


Inspector Gautier saiatied that he 
had ‘no present recollection of the 


cited condition but he stated that it 
_. _ was his unvarying practice to issue _ 

a section 804(a) notice where the © 
amount of material observed was-in 


“excess of one and. one-half inches. 
(Tr. 25, 26, 29, 30.) ee 
Aico ealled: Cwd. Halstead a as a 


witness in its behalf. He was super-. 
intendent of the Robin Hood Mine - 


: which was the site of the alleged : 7 
not holding that a notice of viola- — 


tion may never constitute a prima — 
facie case. Indeed, we are of the. 
view that a sufficiently specific 
notice of violation, with proper: — 
: foundation, standing by itself, may oe 
constitute a prima facie case in. 
some instances. In the case at hand, - 
the subject notice was too. general oe 
and conclusory and the additional .. 
evidence presented by MESA failed - 


_ violation and was present at the in- 


_ spection. He opined that the amount 

of offending material to which the 
- notice referred was not unreason~ - 
able. (Tr. 34.) He did not, however, 


testify as to the depth or. - extent. of 
the amounts in dispute. - 


We have decided. to vacate. this 


notice because, in our view, MESA 
: failed to present a prima facie case, 
that is to say, the evidence of record 


was insufficient to require the opera~ 
tor to adduce rebutting evidence and 
to support findings of fact and con- 


clusions of law that a violation did 


. occur, The text of the notice itself 
is devoid of any indication of the 


. oe and extent of the mass. of 


STEEL ‘CORPORATION 
- December 12, 1973 


recon: meveals’ that 
MESA’s evidentiary presentation 
_ consisted of the notice itself and the’ 
testimony of the i issuing inspector, 
- Mr. Jules Gautier. The notice was. 


sombustpls retin on. fi cece : 


of which we. could determine if. 
there was an “accumulation” within .— 
the meaning of section 304.(a) ofthe 
Act. The inspector’s remarks with me 
regard to his allegedly unvarying *, 
inspection. practices do not compen-" — 
sate .for the deficiencies of the. 
notice. In the first place,. his state- are 
ments are entirely self-serving and ~~ 
do not really prove any preciso. — 
condition. Second, 
hold that MESA’s presentation did 
constitute a prima facie. case, the 

operator would have to. investigate a 
the. inspector’ s alleged, practices. ~ 
Such an inquiry would place an un-  ~ 


fair burden upon the operator, | 


would probably involve production —- 
_ of numerous records by MESA, and. ~ 
would drastically widen the scope an 
of the hearing’ far’ ‘beyond ‘the 


relevant. a 
- We emphasize. that ve eek oe : 


to remedy its deficiencies. Moreover, aa 


the evidence. outlined above which. 
Armco voluntarily presented did “ 


not compensate for the gaps in the > : 
Government’ S case that we feel are, - 


crucial. 


if we “were to 


eo 
| ORDER 


| WHEREFORE, pursuant to the 
: ‘authority delegated to the Board by. 


a ‘the Secretary of. the (atone 


CFR 41(4)), IT IS HEREBY > 
aS ORDERED that the decision ap- 
~~ pealed from IS AFFIRMED ex- | 


; cept that Notice No. 1.JG, July 2, 


: 1970, IS VACATED and the asso-- 
ne Gated. assessment in. the amount of 


; $100 IS SET ASIDE. 


“TP I FURTHER ORDERED 
that Armco Steel Corporation pay 
“the penalties assessed in-the total 


oe amount of $1, 200 on or before thirty 


Ce from the date of this decision. p 


Dav oe M emiber. 
: a coxcon: | | 
vs ©. E. Rooms a Chairman. 

8) UNITED STATES y, 

sie "MINERAL ees LTD. 

= me IBLA 82. 

| Decided December 2, 19 73 


: * Appeal from ‘decision of Administra- 


tive Law Judge Dean F. Ratzman 


(Contest: No. OR-09999-E) holding 


ae appellant’s mining claims subject to 


e ‘section 4 of, the Surface Resources Act 
: — July 23,. 1955. ae 


--Afrmed as. s modified, 


a oe Claims : 
e face Resources Act: ¢ Generally 


—_ 


i a een under séétion 5. of the 


: Surface: Resources Act of J uly 23, 1955, 
aa to determine whether a mining claim is. 


= 


DECISIONS oF’ THE ‘DEPARTMENT. oF THE INTERIOR 


Testimony by a 


Satin Uses—Sur- | 


. - 180. LD. te 


_caabiect to the limitations and restric- 
tions of ‘section 4 of the Act, the issue 
_is whether or not there is now disclosed - 


within’ the boundaries: of each’ claim valu- . 
able minerals of sufficient quantity, qual- 


“ity: aud worth to. constitute a discovery, : 


and whether the discovery was made — 
prior. to the effective date of me Act, 


Mining Claims: Discovery: Generally | 


To verify whether a discovery of.a valv- | 


able mineral deposit has. been made, a 
government mineral engineer need not 
explore or sample beyond those areas 


which have been exposed by the claimant; 


he is not required to. do the discovery 


work for the claimant. 


Mining | Claims: ‘Discovery: Gener” 
ally—Mining Claims: Surface Uses—~ 


a Surface Resources Act: Generally 


government. mineral 
engineer that he examined the mining 


claims and the workings: thereon and © 


sampled. the areas. recommended by: the 7 


- @laimant but found no evidence of a yvalu- 
able mineral deposit which would have in 
the past or present justified a person of - 

_ ordinary prudence in the further expendi- 
ture of his time and means in an effort to 
develop a valuable mine, is sufficient to 


establish a prima. facie case of absence of. 


- discovery so as to. subject a mining 
claim to. the limitations imposed by sec- 


tion 4 of the Act of J uly 23, 1206. 


‘Mining Claims: Discovery: Generally 


| Under the: mining laws one discovery any- 


where on a claim is sufficient to consti- 


“tute a discovery as to the whole claim. 


at ‘Mining ° Claims: Discovery—Surface 
Resources Act: Hearings © | 


oe hearing wngee. section 5 of bie <Sattnes 
‘Resources Act. of July 23, .1955, directed. 
only to a portion of a claim is insufficient 


to establish an absence of a discovery. as 
to the whole claim as the locator may stil] 


. Mining Claims: 


an Administrative 
dated February . 8, 1973. The Judge 


have a , valuable catneral: depostt‘c on that ~ 


- portion of the claim not. challenged by 


the Government. 


‘Where a verified statement filed’ pursu- 
ant to the Surface Resources Act of July . 
28, 1955, fails to set forth, as required by | 


section 5(a) (3). of. the. Act, all of the 


sections of .public land which are em-— 
braced within each of the claimant’s i 


| mining claims, the statement is defective 


as to an inadequately described. claim 
- and said claim is subject to the limita- 


| tions and restrictions of the Act. 


. APPEARANCES: ‘William B, . wie 
Esq., Portland, Oregon, for appellant; 


Albert R.. Wall, -Esq., Office of the 


General Coutsel, United States De- 


partment of Agriculture, for pd eal 


OPINION BY MR. RITVO. 


I a TERIOR BOARD OF LAND 
ee APPEALS | fe 


; mean Ventures, Ltd, ‘has ee 


pealed. from an adverse desigion of 


declared appellant’s placer gold 
mining claims subject to the limita- 


-- tions and restrictions of section: 4 of 
the Surface. Resources Act of J uly, 


28, 1955, 90 U.S.C. § 612 (1970). 


At the request. of the Forest Sn 7 


ice, United. States Department. of 
Agriculture, a proceeding pursuant 


use: the sur face resources. on. three 
| 5B 32404742 | 


“STATES. Ve “MINERAL VENTURES, LTD. 
| December. 12, 1973 Fa ee 


‘suntine? oe ad 
face Resources Act: Verified ans 
~. ment : 


Law Judge | 


Doe OB. © 


ince mining cng SO long a as the a 
claims remained unpatented, | NE ae 
A hearing was held in Portland, oo 
Oregon, on ‘Otiober 24, 1972, to de-. a 


termine whether a. discovery ofa | 
valuable mineral deposit had been... 
_ made within the limits of any ofthe. 
claims. The three claims in issue — 
are the Enterprise, Swamp, and Ex- 
tension of Swamp, located in sec. 18,.. 
T. 41 S., R. 7 W., Willamette Meri. ° 
dian, Aes Mining District, Jo- a 
| saphine County, Oregon. A’portion 
of the Enterprise claim extends ap- , 
: proximately 1,000 feet across ‘the: Le 

7 Oregon border into California. All. > 
the proceedings preliminary to the — 
hearing were directed solely to the. ~ 
Oregon portion of. the. Enterprise. — 
The problems arising. from. this te-. 
| striction are discussed below. > 
During the hearing the. Govern= as 
= -— ment’s sole witness, Clover F. An- 
derson, a Forest Service mining en- 
gineer, testified that he had taken 
samples from the subject claimsand. | 
that the gold content in the samples a. 


was very low. (Tr. 23, 24.) He fur-_ - 
ther testified that the. cost: of @X-. 


ploiting the gold from these claims °° 
would make a mining operation un- ~ 
profitable. (Tr. 25, 49, 50.) In his’. - : 
view, a valuable eet deposit. 
had. not ‘been discovered. on the ~* 
claims prior to July 28, 1955, anda 
discovery did not presently. exist, ats 


even given setae S gold pee (re 


26, 50.) 
to section 5-of the above Act was 7 
initiated. The purpose of the pro-— 
ceeding was to determine the'right 
of the United States to control and 


. The ‘mining ann presented. oo 
almost’ no probative evidence re- 
garding a discover on the Swamp: 
or Extension of Swamp claims. It | 
ae actively. assert, that a discovery a 


test: 


2 eee ehisted ‘and. did ae 
a prior to July 23, 1955, on the Enter- 
prise claim. Its. witnesses testified | 
that gold, in a sufficient ‘quantity, 

“was present on the claims justifying | 


further expenditure of time and 


| “moneys for development of the. 
properties with a reasonable pros- 
a pect of success, (Tr. 92, 98, 116.) 
_-.. The Administrative Law Judge 
ea, reached the conclusion that. no dis- 
covery of a valuable mineral de- _ 


: “posit within the limits of any of the 


claims in issue had been. demon- 


strated. Consequently, he declared 


‘ the three claims subject to the re-_ 


| strictions and limitations contained 


in: section 4 of the Act of duly § 23; | 


= 1955, supra. 


On ap peal, the appellant presses | 


three ‘primary arguments: ae 


oo als ‘Mr. Anderson, ‘sole witness for ‘the 
| “Govermicnt: anchored his opinion as to. 


lack of discovery upon the erroneous: as- 


a ‘sumption that the Claimant must prove 


that the’ mine was uroaeable: on ue 28, 


1955, | 
- oe One quence: on a aim is. ‘sufi é 
~  .eient. Thus evidence of lack of discovery 
son a portion of the claim is insufficient ia 
to establish a ‘prima facie case as to that . 


~ -¢laim. The Enterprise Is part in Oregon 


_ and part in California. , 
| “8. The » Government. alleged, but. of- 
fered no evidence to prove, that the Office © 


HOF Hearings: and Appeals had jurisdic- 


- tion to try this case under ‘the Surface 
a» uauunary Act, 80 0.8.0. § 618. | 


- Appellant - first argues that the 


- Goveriment’s witness’ based ‘his 


opinion regarding lack of a dis- 
ei ‘covery on an erroneous profitability 
a¢., that the claimant must 
prove’ that, the mine was, in fact, — 
Po Appellant points out 
7 that. yet of lack of a discovery 


_ profitable. 


DE CISIONS oF THE DEPARTMENT ‘OF THE INTERIOR 


be ‘camnot be based solely upon a ‘wae: 
ing that a mine was or is not, in fact, 


operated profitably. He cites Con- 


verse v. Udall, 399 F.2d 616, 622 


(9th Cir. 1968), cert. den. 393 US. 


1025 ° a wherein . the cos 


stated : 2 | 
* * * But this does not mean 1 that the 


locator must prove that he will in fact _ 
| develop a profitable mine. — ts 


Having: reviewed the one 
deeaed. we cannot agree with ap-— 


| pellant’s contention that Anderson 


relied. exclusively on a past and 
pr esent profitability test. in deter- 
mining whether a discovery existed, 


-Anderson’s references to profit- 


ability were simply comments re- 


_specting the potential economic 


pope ‘of the claims. The wit- 


ness’ total evaluation of the quan- 


tity of gold on the claims and the © 
cost of removing and processing the. 


material indicated: that a mining — 


venture would not. be profitable, He 


found no exposure of a mineral de- 
posit: on any of the claims which 
would have, i in the past or present, _ 


justified a person of ordinary pru- | 


dence in the further expenditure of 
his time and means in an effort to - 


develop a valuable mine. 
It was. proper for Anderson to 
consider the economics of the ‘situa: - 


_ tion when making his evaluation re- _ 


garding discovery on the claims. In. 
Chrisman v. Miller, 197 U.S. 318, 
322, (1905), the. Supreme Court 


stated that in order to satisfy the : 


prudent. man test of Casile ve 
Womble, 19 L.D: 455, 457 (1894) : 


6% 4 %* The mere indication. or presence 


of gold or silver is not sufficient to estab- &. 
lish the existence of. a lode. The mineral . 


| 180 Lp. 


Chae, 792) 


- re exist.in suche quantities as : to justify 
expenditure | of money: for the develop- 
ment of the mine and: the extraction of — 


the mineral. Dae * m: 


A siaiian test. is aa in n the 


lines immediately. breceding ap- 


| pellant’s quotation from ( onverse, | 


SUpTa, P. 622: 


| ee * * But the marketability test does. 


permit the fact finder, even in the case 


of a showing ‘of gold, to consider, some- — 
what more extensively then. heretofore, 
the economics of the situation. Perhaps 


we could phrase the test this way : When 


© te claimed discovery is of a. lode or yein 
bearing ohe or more of the metals listed 
‘in 80 U.S.C. § 23, the fact finder, in ap-- 
plying the prudent man test, may con- — 
sider evidence as to the cost of extraction : 


and transportation as bearing on whether 
a person of ordinary prudence would be 
justified in the further expenditure . of 


_ his labor and means, But this does not 
mean that the locator must prove that he 


will in fact develop a profitable nine. 


Given the above tests in Chrisman : 


and. Converse, supra; Anderson’s 
4 analysis of profitability and other 
- economic criteria was a correct basis 


i for a determination of lack of dis- 
covery. .The Judge properly relied. 
on this testimony 3 in his. decision on 


the issue of discovery. In any event, 


the crucial point is not what the wit- 7 
ness’ concept of “discovery” was, but . 
whether the-J udge understood and 


employed, the proper standard. It is 


venture might reasonably be. ex- 
pected to result. This is the proper 
test: United States -v. torner 8 
IBLA B57, 365-367 (ere). 


UNITED. STATES. V.- _ MINERAL. VENTURES, Lr, ose 
December 22, 1973° 


ca 795 — 


| We ieee eve ed the meord said 
we find ourselves in agreement with 


the Judge’s determination of lack 


of discovery with respect to the : = 
Swamp and Extension of Swamp — 


claims. For the reasons set out be- 


low, we do not consider the Enter- : : ‘ 
prise claim along: with the above x 
twoclaims. .— et 
As to the Enterprise claim, we 
move on to appellant’s second argu- 
ment that the evidence of lack of . — 
discovery on a portion of the claim 
is insufficient to establish a prima 


facie case as to the whole claim. 


In a case of this nature, the Gov- a : 
ernment has by practice assumedthe —* 


burden of establishing a prima facie 


case that there has not been a dis- — , 
‘covery of a valuable mineral deposit ee 
within the mining claim. Foster v.° 
Seaton, 271 F.2d 836, 838 (D.C. Cir. - 


1959) 5 Onited States v. Alarco, a 7 


IBLA 1, 3 (1973). 


who deraon testified that. be ex- : | om 


amined both the California and ‘ 
Oregon. sections of the. Enterprise _ 
claim. He noted that the southern. 


portion of the claim extending into | 


California had “been. thoroughly 
mined. (Tr. 25.) He took samples 
from areas within Oregon recom... 7 
mended by the applicant. (Tr. 45, 
50.) He was not directed to anyarea 
in the California portion. 2 
_ lear that he did not require appel- 
lant to prove profitability. in fact 
_ but only adduce sufficient evidence 
to demonstrate -that a. profitable 


‘Tt is well established that a dom = 


ernment mineral examiner need not : o 
explore or sample beyond ‘those. 
areas which have been. exposed by. 


the claimant. ‘The examiner is sim- 


ply. verifying whether a discovery a 


has been made; he is not. required. to» — 
perform the discovery yore for. the aie 


796 
; claimant. U7 nited 8 tates” v. WwW ells, u 
 TBLA . 253. 263 (1978) 3° United 


"States v. Kelty, 11 IBLA 38, 42 
(1973) 5 United: States -v. Grigg, oo 


-- IBLA 331,-348, 79 1.D. 682 (1972). 


Anderson was not required to take 


samples from the unexposed areas 


- on the California portion of the 
ia claim, | 
a Anderson’ S testimony that he ex- 
“amined the mining claim and work- 


ings thereon and sampled the areas 
2 recommended _ by appellant but 


~- found no evidence of a valuable 
mineral deposit was sufficient to es- 
tablish a prima. facie case by the. 
a Government that there had not been 
a ‘discovery. as to the whole claim. 


Ei United States vy. Jones, 2 IBLA 140, 


; 148 (1971). Thereupon, the con- 


“testee. was required to prove by a 


- preponderance of the evidence that 


a, discovery did exist on the claim. 


a United. States v. ‘Nichol, 9 TBLA: 
HT, 21222 (1973). The. appellant _ 
~ failed to meet its burden of proving 


7 a discovery existed on the Enter- 


= prise claim. A mining claim is prop- 
erly declared invalid where the Gov- - 


ernment establishes a prima facie 


ease of lack of discovery and the 
- elaimant does not show by a pre- 
3 ponderance of evidence that the 
; claim is valid. United States v. Tay-- 
11 IBLA. 119, 123 (1978); 


- lor, 


- United States v. M iis. 10 IBLA 


261, 967 (1973); United States v. 


: Dotson, 10 IBLA 146, 147 (1973). 


- There is, however, another aspect — 
to appellant’s contention that goes 

beyond the issue. of discovery. . Al-. 
ae though appellant. couches its argu-. 
ment. in terms of an. inadequate 


ce prima facie case, the real j issue is the 


DECISIONS: oF THE: DEPARTMENT oF THE ‘INTERIOR - 


both required. by § 5 


‘180 1D. 


; sufficiency of the proceedings lead- 
ing to the hearing. The thrust of | 
| appellant’s contention is that the 


preliminary proceedings were defi- 


cient as.to the Enterprise claim, — 
leaving the Department without 
- Jurisdiction to hold a hearing cover- - 


ing it. 
‘As noted above, the Pateroriss | 


claim lies in both. Oregon and Cal- 
ifornia. The notice of publication 


and appellant’s verified statement, 
of the Act,? 
only. described land situated within 
OrB00:, : 


2 Seetion 5 of the Act reads: in a 


_ ae 


“(ay The bead of a Federal apes Or 
agency which has the responsibility for admin- 


istering surface resources of any lands belong- 
ing to the United States may file as to such 
. lands in the Office of: the Secretary of the © 


Interior, or in such office as the Secretary of — 
the Interior may designate, a request for pub- 
lication .of notice to mining claimants, for 
determination of surface rights, which request. 
shall contain a description of the lands cov- — 
ered thereby, showing the section or sections: . 
of the’ public land surveys which embrace the 
lands. covered by such request, or if such lands 
are unsurveyed, either the section or sections 
which would probably “embrace such lands 


when the public land surveys are extended.to - 


such lands or a tie by courses and distances 
to an ances United: States. mineral - monu- 
ment. Pen: | - 
ate = a om. 
Such notice shall describe the lands. covered 
by such request, as provided heretofore, and — 
shall notify whomever it may concern that if 


a ee Se 


‘any person claiming or asserting. under, or by — 


virtue of, any unpatented mining claim here- 
tofore located, rights as to such lands. or any 
part thereof, shall fail to file in the office 


where such request for publication was filed 


(which office shall be specified in such notice) 


and within one hundred and fifty days from ~ 


the date of the first publication of such’ notice 
(which. date shall.be specified in such notice), 


“a verified statement which shall set forth, as » 
to such unpatented mining. claim—— 


(1) ‘the date of location ; i 

(2). the. book and page of recordation of the 
notice or. certificate of location; 

(3) the section or sections of, the ‘public 
land ‘surveys which. embrace such mining 


ROBT. UNITED. STATES Vv. 


aoe 51 requires a mining claim- 


‘ant to set forth all‘of the sections of 
public land in which his claim lies. 


This the appellant admittedly failed. 


to do. Its neglect has led directly to 


the difficulty in which we find our- 


selves. If the verified statement had 
been known to be defective when 


it was filed and had not been. cor-. 


“rected within the 150- -day period, it 


would have been rejected and then — 


there would have been no > further 
proceedings. aan 

The statement as fled j is nice + defec- 
‘tive cae face, since a claim could 


claims ; or if. such lands are unsurveyed, ‘either ; 
the section or sections which would probably » 
embrace such mining claim when the public. 
land surveys are extended to such lands or a. 


tie by courses and distances to. an- approved 
United States,mineral monument; — 
_ (4) whether such claimant is a ‘ocator | or 
-purchaser under such location ; and 

(5). the name and address of such claimant 
and names and addresses SO far as known. to 
the claimant of any. other person or persons 
claiming any interest or interests in or under 
such unpatented mining claim ; such failure 
shall be eonclusively deemed {i) to constitute 


claimant of any right, title, or interest under 
such mining» claim’ contrary to or in conflict 
with the limitations or restrictions. specified in 


section 4-of this Act as to hereafter located. — 
unpatented mining claims, and (ii) to con- ; county oiice a f recor nd, ; if eek there 
be.. Thé agency or dep artment head 
then files a request: with the Secre- . 
tary of the Interior for publication 
ofa. notice for determination of sur- “ 
face rights describing the section or 
sections of public lands embracing 
| the lands covered by the request. 
The Secretary of the Interior’. 
then directs publication. of the no-\.. 
tice describing the lands covered by — 
the request. The notice is directed to ~~ 


stitute a consent by such mining claimant that 


— such mining claim, prior to issuance of patent. 


therefor, shall be subject. to the limitations 
and restrictions specified in section 4 of this 


_ Act as to hereafter located unpatented mining © 
claims, and (iii). to preclude thereafter, prior 


to issuance of - -patent,. ‘any assertion by such 
mining claimant of any right or title to or 
fnterest in or under such mining claim con- 


trary to or in conflict. with the limitations . or 


_ restrictions. specified in section 4. of this Aet 


as to hereafter located ‘unpatented mining 


- claims.” | 


2 While. a: verified tatenede may be a 


rected after-the 150. days have elapsed, it may 


“not be amended to-assert rights in lands other. 


_ than those identified prior to the expiration 
of that period. Weeds Point Mining Company, 
_ A-30799 (November 2, 1962). ; see Ted R. 

Wagner, pet: D. 186: oe 
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defective. verified statement. 


‘To decide the effect of a section 5 
‘proceeding involving only a part of 
a mining claim, we turn first to an 
examination of the statute, a 
The steps leading up to a hearing ou 
“under section 5 begin with a decision 
by the head of a federal department : 
or agency who has responsibility for 
administering surface resources of |... 
lands belonging to the United States 
that. he believes that a determina-_ 
tion is desirable to ascertain. who 


controls the. surface rights to cer- 


‘tain of such lands. The lands are 
then examined to discover whether. 
a waiver and relinquishment by such mining _ auyone | is in actual possession or en- . 
gaged in working them. The : agency. ae 
ead must also have a séarch made 


of “tract indexes” in the proper» ’ 


| exist Hmited: to. the sections. it dee i 
scribed. But-.at the hearing the min-’ 
ing claimant stated and still insists - 
‘that its claim covers other lands. It 
also asserts that the procedure asto. 
the Enterprise is invalid. Yet the. _ 
‘reason the procedure is invalid, if 
so it be, is because Mineral Ventures, ca 
Ltd. (or its predecessors) filed aoe 


any person claiming or asserting = 


rights to such lands a virtue of Pane 


| ; 7 unpatented 1 mining claim. So far the 
~ proceedings are Aaroctod solely to 


the lands covered by the request. 
In. response to the notice a mining 


ae ‘clacwant desiring to assert rights to 
__~ the surface resources in any of such 
- lands must file a, verified statement. 
.. The verified. statement must - set 
forth certain information’ as to the 


unpatented mining claim. For our 


7 “ purpose, one item: is particularly 
- important. He must set forth “the 


. section or sections of the public land 


. * surveys which embrace such mining 
. Claims.” Sec. 5(a) (3)5_ 30 U.S: ©. : 


- § 613 (1970). 
Jn other words, a mining slain 


ast describe all of the sections of 
ue public land in which his claim lies. 


‘Here. for the first. time lands not 


ee by the “determination” re- 
me quest are brought into the proceed- 


ings: .- 
. Up to this: point the on- the- 
ground and record examinations 
= have been directed to the land with 


- which the administering agency is 
oe concerned. In the verified statement 
- "the mining claimant has an oppor- 
ot tunity and is required to identify his 
mining claim and all the sections of 


public land it covers. The statute 


~~ then speaks 3 in terms of a “mining 
ot a claim.” | 

AS the Administrative Law A aaa : 
it pointed out, the verified statement 
_ filed on September 21, 1960, by the 
then owners of the Enterprise, 


- °. 3 'These owners. were the heirs of one-Harry 


. - Lee: Akerill. The appellant is a corporation. 
- “avhose president is a grandson of Akerill and 
~. whose stockholders, for the most part, are 
- ‘ Imembers of the. family. The corporation is 
the suecessor in interest to the mining claim- 


; ms ants who filed the verified statement. i 56. ) 
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is no 


: stated that the oe mining claims, | . 


including the Enterprise, were lo- 
cated in Sec. 18, T. 41 S., R. 7 W., 


‘Willamette Meridian, Oregon. It. 
made no reference to land in. Calli- | 
fornia. Li foe 
In August of 197 0, feels abs | 
mitted to the Forest Service a copy. 


of an unrecorded quitclaim. deed de- 


scribing and conveying only lands 


in Oregon. Although the deed does 
not name any mining claims, the de- 


scription covers the portion of the 


Enterprise claim in Oregon. There — | 
indication in the record 
whether another deed conveyed the 
Califormia portion of the 
Enterprise. , a 

. At the opening of the hearing ap- 


pellant’s attorney asserted. that the - : 


Enterprise extended into California | 


(Tr. 8), but offered nothing to show — 


how appellant had acquired title to | 
the California’ portion. Appellant. 


ealls attention to a letter dated 
March 11, 1966, from its attorney to | 


Clover. F. Anderson, the Forest _ 
Service mineral examiner who testi- 
fied at the hearing, which states 


that the claims were parla in Cali- | 


fornia and partly in Oregon. How- 
ever, in its answer to the complaint, . 
appellant stated. that the Enter- — 


prise, and the two other claims were 
situated in sec. 13, T. 41 8., R. 7 W., 


W.M., Joseph [sic] County, Oregon. 
No mention was made of California. ° 

The difficulties surfaced at the be-- 
ginning of the hearing. When ap- 


pellant offered Exhibit M, the Gov- _ 


ermnent objected on the ground — 
that it referred to California. oo . 


[80 ID. _ 


Cer care ee 


ats 


e _ONEDED: 


8.) The following colloaey then 


- occurred : 


| MR, WALL: B, ©, B, F, G, H, L, and 
_ N, but M is from California and not be-. 


- fore the Court. a the California 


! property. 
MR. MURRAY: We don’t understand 


that this is the situation, that we are 
going to divide the claims in two. The 
| California line goes right through the | 
claims and according to the notice we — 


understood the. entire claim would be 


tried, whether they are in California or 


Oregon. So, this certainly will make a 


- confusing situation if we have two hear-— 
ings. Of course, we would abide by. what- _ 


ever you desire and just limit our testi- 
mony to grounds: that are in the State of 
Oregon and ask that those parts of the 
_ claims based on counsel statement, which 
are not in issue in California be dis- 


missed and the proceedings be dismissed 


as to those parts of the claims in Cali- 


fornia, based upon. the statement made | 


: by the Government. 
THE COURT: ‘Course I received? very 


little information in the transmittal that 
comes from the Bureau of Land Manage- 


ment and at present there is no map or 


graph of the claim in the file transmit- : 
ted to the hearings division. I note that 
- the transmittal of proceedings for hear- © 


ings refers to No. -09999 -E and land in- 
volved being in the County of Josephine, 
Oregon and the notices which have been 


_ issued state Enterprise’ Placer, Swamp, » 
Extension of Swamp Mining Claim lo- 


cated in Section 13, ) osephine noua: 


'" Oregon. | 
Mr. Murray, you are ‘mateating that | 
one or more of those claims runs from. 
Josephine County down into California? 
MR. MURRAY: The Enterprise Claim 


is partially in Oregon, paca in 
California. 

.  Y didn’t realize that the notice had 
specifically specified Oregon, I think 


probably counsel is right that the only. 


' issue that can-be tried now are the lands 


jn Oregon and therefore we would have 
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to exclude in this heating the ead of the 


Enterpise — Claim which extends into ee 


California. | 
THE COURT: ‘Well, I would say ‘that 3 
the Government would have the. right to. 


take that position. I’m not sure that. | 
that’s a fortunate thing with respect to 
the proposition that has been discussed, 
- mainly the question of two hearings. with | 
‘perhaps duplicated testimony but-—— 


os a ee Se ee Oe 2 


- THD COURT: * * * I'm going to ex- | 
amine the transmittal from—I note that. 


‘the transmittal letter from the United’ 

States Forest Service to Bureau of Land 
Management, dated September 11, | 
- also restricts the request for a‘ hearing to 


the claims within the State of Oregon 


. and once more I would like to indicate _ 
that until I came to this hearing today. - - 
I had no idea that the claims extended _ 
down into California. I don’t believe there 
is anything in the file which has-been: — 


furnished to me which would have cast ts 


some light on this matter. 


MR. WALL: The verified statement is 


| addressed to the Oregon property. only. 


THE COURT: Well, Mr. Wall, you re- oc 


gard it is a practical and economical J 
matter to break this up and. have two 
hearings 


‘it a what the. ao 
desires ?. | ye 

MR. WALL: Well, the ‘verified states ee) 
ments filed with the Court: are only. for 


the Oregon property. 


‘THE COURT : Oh, I see. oa 
MR. WALL: The claimant WAS sre 


‘Sponsible for that. 


THE COURT: Off the record. 
- (OFF THE RECORD) 


‘THE COURT: I will allow the parties ae 


to preserve their respective positions. con- — 
cerning the status of the portion of the — 
claim which is in California taking into — 
account the statement which Mr. Wall. — 
has just: made, mainly that the verified. 
statement. in this matter also seems to —. 
cover only claims said. to. be situated or 
_the County of Josephine, State of Orego 


DECISIONS: OF. Ten 


“(tr 8,9,10 and 11). 
We. cannot determine from the 


. palit we or the J udge’ Sg ‘decision 7 
’ whether either party offered all the — 
| : evidence it wanted to concerning the _ 
California land. There is some testi- 
‘mony commenting on: its having 
’ ‘been extensively mined, but such 


. evidence was apparently jneidental. 
-' The Judge commented that the 


Government probably could. not 
attack a claim piecemeal but found — 


ie the Government had acted in a rea- 


~ ‘sonable and. proper fashion. He- 
-’ then found the whole of the Enter- 
g gest that the Government, being re- | 
quired to challenge the whole claim, 
must then. assume control over the _ 
total area should it prevail in its . 
challenge. ‘The Government may — 
choose to exercise control over what- 
ever portion it.deems necessary in 
the public interest. What isrequired 


bee ‘prise lacking j ina discovery. 


~The J idge did not. restrict his 
“oe findings to. the Oregon portion OF: 
the Enterprise, Indeed, if he had, 
his finding would ce been in-. 
» effectual, While section 5 of the Act 
- “does not. explicitly state that the 
~~ whole claim must be challenged at 
_. the hearing, this requirement is | 
-. natural outgrowth. of the test ati. 7 
~Tized in determining whether’ a. 
 ‘tnining area is subject to the limita-. 


tions and restrictions of section 4 


| of the Act, vzz., whether a discovery . 
Wf a. valuable Tineral deposit has 
~ been made within ne, limits ea. the | 


Le claim. 


the whole claim. | 
.  MeCall, 7 TBLA. 21, 26° (1972) ; 
_ Ferrell v. Hoge, 299 UD. 12, 15 
ae (1899). ‘The pertinent. regulation 43 
|. CFR 8842.1- I reads: 


But one discovery of a euinerat is .re- 


c . quired to ‘Support a- placer location, 
_. Whether it be of 20 acres by an individual 


| DEPARTMENT: OF. THE, INTERIOR 
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| - or 160 acres. or less by an association of a 
persons. ee ee 


Inasmuch as one 5 dissover? any- os 
where ona. claim i is sufficient to con- 


stitute a discovery under the min- 
“ing: laws, a hearing” directed to a 


portion of a claim is insufficient to 


establish an absence of a discovery 
.as to the whole claim. This :follows 
from the fact that the locator may ~ 
‘still have a valuable mimeral de- - — 
posit on that portion of the claim 
that was. not ee by the 
Government. 


- The Board does not mean to ove 


is that:the claim as a whole must be 
involved. in’ the’ hearing: and © be 


‘found to be lacking in.a " discovery ss 


before the Government can assume 


control over any part of the claim. 
Although the Government may _ 
have failed to properly challenge 
the entire Enterprise. claim at the 
| hearing, we are of the opinion that 
, Under the mining Ae one dis- 
_ covery anywhere on a claim is suffi- 
cient to constitute a discovery as to 
United States v. 


the appellant’s predecessors initi-— 


ated the problem by submitting an | 
the 
Enterprise claim in their verified 
statements, and the appellant: com- 
pounded it by its own actions, ic, 
its deed and its answer. The record 
‘now before us establishes that the 
verified statement was 
and should have been rej jected, if all — 
the facts had been known. We now _ 


incomplete description of © 


defective 


3 have: the pertinent eile Record. 


_ ingly, we find the verified state- 


_ ment defective as to the Enterprise 


claim and reject. it. Therefore, we 


- find that, as to this claim, Mineral. 
Ventures, Ltd. has waived its rights — 
as provided in sec. 5. See n. 1. The 

_ Judge’s decision is modified to make 
this the basis for finding that the ' 


- Enterprise claim 1s ‘subject: ‘to the 
limitations of sec. 4. 


The principal — éffect of gee 


_ waiver is the limitation prior to pat- 
ent as.to management and disposi- 


' tion of vegetative surface resources. 
Appellant may proceed to develop . 


its. claim, and it remains entitled to 
all subsurface rights it had prior to 
the proceedings. It is also entitled to 
those surface resources reasonably 


necessary for conducting its min-. 
- Ing operations. 


Unrated States v. 
russel, T IBLA 225, 298: (1972); 
Arthur L. Rankin, 73 I.D. 3805, 311 


| (1966). * Should patent subsequently | 


issue to appellant for the claims in 
issue, the reservations, limitations 


and restrictions imposed by the Act 


in favor of the United States would 
cease to exist. 
(1970). 


Appellant’s inna argument deals 


with defects of a technical nature 


relating to Government Exhibit 13, - 
| “A fiidavit of Examination,” | Exhibit | 
14, “Notice of Publication,” and Ex- 

7 hibit 15, “Certificate of Non-Exist- : 


& These constraints are equally: apatieatie: to 
the Swamp. and Extension of Swamp claims. 
The Administrative Law: Judge did not hold 
- these claims void. He merely held the limita- 


- tions of section 4 of the Act applied. Appellant - 
still has. the. claims, can wore eat and can. 


apply for a patent. 
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30 USC. § 615° 


ar 


ence of Tract Tadexés ” ‘It aarigues a 
| that Government’ errors with respect 
to these items caused the Office of 
Hearings.and Appeals to lose juris-. 
diction to adjudicate all. of the ~~ 
‘claims under the Surface. Resources ae 
Act,. 30 U.S.C. § 618 . (1970). ‘The | 
al idge denied appellant’s request for 
dismissal of the proceeding based . ve 
upon these jurisdictional grounds. te 
With. respect to Exhibit 15, ap- a 
pellant argues that sec. 613 of the... 
Act requires that a certificate of title. 
be supplied by the Government. Ap- 
-pellant argues that tender of a cer- 


tificate ‘of nonexistence of tract 


indexes does not meet the’ require- ” 


ments of the section. In the District 


Court opinion in-Converse v. Udall, 
262 F. Supp. 588, 592° (D.C. Or. | 
1966), aff'd, 899 F.2d 616 (9th Cir. © 
1968), cert. den, 393 U.S..1025 
(1969), the ‘Court’ disposed. of an.” 


identical argument and stated: 


No. request for publication’ was accom” 


panied by the required certificate of title 
or abstract of title. Here the plaintiffs 


‘are technically correct, as the defendant: - 
could not comply with the literal wording 


of the statute due to the fact that there 


were no tract indexes of the land in ques- 


tion maintained in the records of Linn . 
and Crook Counties. Because of this fact, 


defendant: instead submitted certificates bby 
of the nonexistence of the tract indexes. ~ 
Obviously, compliance was impossible and ee 
the point does not go to the merits. = 

We have already considered the - 
consequences of the fact that Ex- |. 
hibit 14, the notice of publication, _ se 
did not describe all the land in the. ~ 
_ Enterprise claim. As noted eeu - 
? such description is is not required. 


- 802 es DECISIONS OF THE 


“Ther notice of publication and the | 


; ‘aflidavit of | examination are re~ 


quired by 30 U.S.C. § 613 (1970), 
in order to assure that the proper 
-- parties are given notice of the Gov- 
 ernment’s action. Appellant was 
Ba completely informed of the proceed- 


- ing against its claims. There is no 


_- indication that the appellant was in — 
° any way prejudiced by any of the 
- . alleged deficiencies in these two ex- _ 


hibits. The J udge stated 1 in 1 his deci- 
sion, per 


7 There is. no indication that any defi- | 


ciencies which may exist in these areas 


have been prejudicial to. the interests. of | 
Mineral Ventures, Ltd. (the only mining | 


claimant.in this procéeding), or have af- 


fected that eorporation’s- opportunity to 
be represented ‘and heard in this matter. 
In fact, a ‘hearing originally scheduled = 
‘- for January, 1972, was canceled after re-. 


- quests of The mining claimant’s attorney, 


_ who advised that he required a longer 
He requested a. 
ms hearing for September, 1972, The hearing . 
- was held on October 24, 1972. 
In the past, this Board has held » 
that technical deficiencies will. not 
defeat the Government’s case where © 
-» there is no showing that the claim- 
ant was'in any way misled, confused | 


‘period for preparation. 


or prejudiced by the errors. Irs. 
Mildred Carnahan, 10 TBLA 150, 
(156. (19738), United States v. 


_ Stewart, 1 IBLA 161, 165 (1970); 


gee also the D.C. opinion, Converse 


vy. Udall, supra, p. 592. After re~ 


viewing the record, we find that the 


~~ deficiencies, if any there were, In no 
oo way prejudiced the appellant. Ac- 
cordingly, the Board finds itself in 

- full agreement with the. Tudge’s | 
Pe ruling on this matter. 
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Therefore, pursuant to sks: sae _ ? 


thority delegated to the Board of 
Land Appeals by the Secretary of — 
the Interior, 48 CFR 4.1, the = | 


sion j is affirmed as modified. 


| Mares oii u (ember : 


Wa c CONCUR: 


Joan B. Tuomrsox, M ember. 


Paepunrcr Fisumay, M ember. _ 


_ CLINCHFIELD COAL COMPANY 


2. IBMA 364 _ 


Devided December Ih, 1973 


Appeal by Clinchfield Coal Company 


from a decision and order dated Feb- 
ruary 15, 1973, assessing penalties in 
Docket No. MORG 72-67-P for viola- 
tions of the Federal Coal Mine Health 
and Safety Act of 1969. 


- Affirmed. 


: Federal Coal Mine Health and. ‘Safety 


Act of 1969: Mandatory sled Stand- 


cards: Grounding — 


Use of a clamp to ground an electric hand 


drill is a violation of 30 CFR 75.701-3 
unless approved by an inspector or some 


other authorized Pear of the 
Secretary.. | 


Federal Coal Mine Health and Safety ; 


Act of 1969: Mandatory Safety Stand- 
ards: Trailing Cable Splices — 


Under section 306 of the Act, 30 CFR 


75.603, only one temporary splice may be _ 
made in a trailing cable at one time. | 


APPEARANCES: Robert P. Reinecke, 


Esq., Wesley C. Marsh, Esq., and Ray- 


$02] os 


cmon. C. Davis, ae for appellant, | 
Clinchfield Coal Company; Robert W. 
. Long, Esq., Associate Solicitor, J. . 
Philip Smith, Esq., Assistant Solicitor, — 
Mark M, Pierce, Trial Attorney, for — 
Mining. Enforcement and 


appellee, 
sera Administration. 


“OPINION BY MR. DOANE 


; : INTERIOR BOARD OF MINE 


OPERATIONS APPEALS 


‘Clinchbeld: Coal: Company ap- 


_-peals to the Board to reverse or at 
least modify a decision by an Ad- 


- ministrative Law Judge (Judge) 
dated February 15, 1978, assessing 


_ penalties in Docket No. MORG 72- 
. 67-P for various violations of the 
Federal Coal. Mine Health and 


Safety Act of 1969.1 Having re-. 
viewed the. record and considered | 
the briefs, we have. concluded that 
the decisién should be affirmed? _ 
Appellant argues that the J udge 3 
erroneously denied its motion to 


suppress evidence based upon the 


- Fourth Amendment prohibition of 

Clinchfieid 
also claims that the J udge failed to 

give sufficient rulings on its pro-. 


unreasonable searches. 


| posed findings of fact and conclu- 


sions of law. We have already re- 
jected arguments similar to these in 


; “ uff ane Mi aes C eae ” ap- 


ead ee a 91-173, 83. Stat. 742-804, 380 US. 


§§ 801-960 (1969). 


 2#0On April 28, 1978, the Board issued an - 


order granting a motion to strike all reference 
‘in Appellant’s brief with respect to. the 
_ National Environmental Policy Act of 1969. 


$2 IBMA 226, 80 I.D. 630, CCH Employ- 


ment Safety and Health Guide par. 16, 618 
(1973). ; . 


| CLINCHFISLD COAL'CO. 
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pellant. has Mean: no reason why ¥ of 


should reconsider our. previously coe 


stated positions.* ae & 
Apart from. these Sonera: thal: ee 
lenges to the decision, appellant also | 
attacks the Judge’s rulings with re- 
spect to certain specific violations. 

_ First, Clinchfield maintains that’. 

Notice No. 3 L.D.P., May 26, 1971, 
should be vacated because the clamp ae ae 
that was being used was, contrary to... 
the inspector’s opinion, sufficient 


grounding for an electric hand drill. 


Under 30 CFR 75.701-8, the use of 
a clamp as a method of grounding fo 
‘must be approved by the inspector” 
_or some other authorized represent- 
ative of the Secretary. The record. 
reveals that there was no such ap- vane 
_proval and we are of the opinion . — 
that the Judge correctly concluded Lar 
that a violation did occur. Second, .- 
-Clinchfield insists that section 306 _ 


of the Act ® cloes not prohibit the oY 


making of more than one temporary 
splice in a trailing cable. We hold _ 
that the authorization in that pro- ; 
vision for one temporary spliceina 
trailing cable, which may then be 

used for a twenty-four hour period, 
“necessarily precludes the’ making of . 
-any other such splice. at the same 


time.® A contrary. interpretation 


would represent an unduly narrow A 
construction of the Act which must. 
be construed liberally i in light of its... 


broad remedial purposes.’ * 


- & See Youghtogheny and Ohio Coal Co. Ws 7 
Morton, I No. 72-78 (8.D. Ohio, peptember 19, 


1973). - 

530 CYR 75. 603. oe 
® Hapressio unius est exclusio ‘atltes UUs. 
7 Op. (Ct, Siena 4, . : 


= Indien 
oe Competency 


— 804 = 


“i Appellant’s bite! een a re 


a contentions, all of which are without 
~. mérit and too insubstantial to re- 


» quire ¢ discussion. 


- “DECISIONS: OF THE. ‘DEPARTMENT: OF. THE 


INTERIOR 


has een ew will ‘be determined, on : 
the basis. of general statutory: provisions 
in that respect,. and a decision’ to with- 
hold fee patent will be overturned. on. 
appeal where there is an abuse of admin-" . 


“thi. istrative discretion and. where the record 


ORDER 


ae _ WHEREFORE, te ciane to ae 
ee guthority delegated to the Board by | 
the Secretary of the Interior (43 


“CFR 41(4)), IT IS. HEREBY 


‘ORDERED that the decision in 
'.. the above éntitled case IS AF- 
-- FIRMED and the penalties as- 
-° sessed in the aggregate amount of 
a $1, 600 shall be paid on or before 

thirty days from the date of this 
decision. 


=  Toonour: | _ 
es = ©. E. Roars, JR, Chairman, : 
“ADMINISTRATIVE APPEAL OF 


, "FRANCES M, SHIVELY, KEVERN 
(CROW ALLOTTEE NO, 3519) — 


- 2 IBIA 123 


Decided December 20, vi 1973 


Be eet from the decision of the Area 


_. Director, Bureau of Indian. Affairs, . 
-.. affirming the decision of the Superin- 


-tendent, Crow - “Agency, - withholding 


a approval of application for a fee patent’ 
to lands. for \ which a trust t patent has 
ns been issued, 


Reversed and remanded. 


‘Lands: Patents tidian 


) ook Crow Indian’s application for a patent 
aa in fee to lands for which a trust patent 


| Davo Doawn, If ee 


supports the- conclusion that the appli- 
cant is: capable-of: properly managing his — 
or her own aifairs, . : pn 


APPEARANCES: Harold €. Stan- 


ton, Esq., of Stanton, Hoviand and 
| Torske, for: appellant. - 


OPINION BY UR. SABA GH 
INTERIOR BOARD OF © 
INDIAN APPEALS — 


‘Ont or about April 17, 1978, the 
appellant, an enrolled Crow Indian, 
made application for fee patent cov- 
ering five allotments? for lands she 
owned on the Crow Reservation in 


_ Montana, totaling 9,084.84. acres.” 
_ The Superintendent, Crow Agency, 
notified appellant through counsel — 
that he had sent a letter to the Area 
Director, Bureau of Indian Affairs, 


Billings, Montana, on May 17, 1973, 


7 | recommending withholding of ac- 
_ tion on appellant’s application. The 


applicant: filed a timely appeal with. 


‘the Area Director. On June 8, 1973, 


the Acting Area Director issued a 
letter decision sustaining the .Su- 


| perintendent; withholding appeal 


of the application... 


In his decision of ine 8, 1973, 7 

the Acting Area Director, gave as 
his reasons for sustaining the Super- 
-intendent the. following: : 


1 Crow allotment Nos, 2057, 2058, 2059, 8518 —_ 


and 8519, 


2485.8 acres were classified as dry aeonlaae 


1,598.54 acres were classified as pasture land. 


“(80 1D. m 


say 


>» ADMINISTRATIVE | APPEAL OF: “FRAN CEs’ Me ‘SHIVELY, 


ggg 


_KEVERN: CROW ALLOTTEE ‘'NO.. 8519, Fore ec . 
TED December 20, 1973 eo a a 


The. Crow. Tribe hag expressed an in- 
terest in. purchasing all five tracts of. 


Mrs. Kevern’s land. Accordingly, we in- 
tend to withhold approval of this appli- 


‘pedite communication with your client. 


cation at’ this time in order to allow the . 
. Tribe to enter into negotiations with Mrs.. 
Kevern. We will. notify the: ‘Superintend- 
ent and the appropriate tribal officials of 
-. ‘this decision in order that they may ex- 


In support of ‘the: desire of. Indians | 


| across the Nation to. ‘retain their lands in 


- trust status whenever possible, new reg- 7 


ulations for 25 CFR 121 have become 
effective April 24, (sic) 1978, ‘by publica- 
‘tion in the Federal Register, Volume 38, 


No. 78, Page 10080. We draw your at-. 


~ tention to the new Part 121.2 entitled 


“Withholding _ action on application”. 
which . states | in ‘Pertinent set as 
follows: . 


Action on. any application, which if: ap- 


: proved would remove. Indian land from 


_ restricted or trust status, may be with- — 
' . held, 


if the: Secretary determines that 
such removal would adversely affect ‘the 
‘pest imterest of other Indians, or the 


tribes, until the other. Indians or ‘the 


‘tribes so. affected have (sic) [had] a 


reasonable opportunity . La aequire- the . 


land from the applicant * 


The balance of the See sorovilios that | 


the applicant May appeal the withholding 


action under the. same appeal procedure , 


curr ently in. use. 


, . The sum. total ee. considerations 
ig such that we think this is a proper 


‘ease for the discretion’ afforded the Seer e- 
tary of the Interior by. the Acts of Febru- 


ary 8,. 1887. (24 Stat. 390) ‘and May : Sy | 


| 1906. (34 ‘Stat... 82). for: use in. such | in- 
; stances,. and we concur in the recommen- 
dation of the Superintendent. that ap- 


proval be withheld on these applications: . 


for now. 


Mrs. K evern ‘appealad t the’ ae. 
‘sion of the Acting Area Director to 


the: Secretary of the Interior‘on or 
197 ( 3, and the matter 


- about J une 2 27 


was weterred én this Board d pursuant : = 


to a special delegation. . , ~~ 
~ Notice of: Docking of the ape 
was mailed to the appellant and the 


Area Director. Appellant. was al- — 


lowed 30 days within which to file. - 


an appeal -brief and the Area Die 
rector was allowed 20 days fromthe. 


date of Teen ot: eppellants oat z 
to reply. . a 


The appellant timely fled. an ee | 


peal brief which was duly served by : 


certified mail; return receipt re- . 


quested, on the Area. Director, Bue’ 
reau of Indian Affairs, Billings, 


Montana. No reply was filed by the. : 


Area Director, and the time for fil- eS 
| ing has expired. 7 


‘The appellant among other ‘nee “t 
contends that the action of the. Be - 
reau of Indian Affairs in withhold- 
ing approval of the application for: 
a fee patent was an’ arbitrary. and. ee 


capricious use of discretion. 


The law applicable to the case fol. Ee 


lows. Section 5 of the General Allot-" 


ment Act, February 8, 1887, 24 Stat.. 


889, 25 U.S.C.A. § 348, provides i in A 
| Peel part that— | | ae 


- [U}pon. the encore of salots: 


ts 


; ments: * * +, py the Secretary of the Ibe 
terior, -he shall cause patents to issue. ~ 
therefor in the name of the allottees, ' 
which patents shall be of the’ ‘legal effect, ie! . 


and declare ‘that the United States does ~ 
and’ will hold land thus allotted, ‘for. the — 


‘period of twenty-five. years, in trust for | 


the sole use and benefit of’ the Indian. to. . 
whom such: allotment: shall ° have. been de 


made, ** * and that at the expiration of 4 


said period the United States will convey - 
the same by patent to said Indian * * *, . 


in fee, discharged. of said trast and. tree. 
of all char ge or inoumbrance whatever : 


“2 al Provided, “That the 
United States may in any case in his dis- - 
-- eretion extend the period.* * * _ (Italics 


supplied. jee 


The period in “question. has been 
extended by presidential action.. 

- Section 6 of the General Allot- 

ment. Act, May 8, 1906 (34 Stat. 

182), 25 U.S.C.A. 849, as less 
| provides 1 in pertinent part: 

“That at the expiration of the trust 
period and when the lands have been con- 
veyed to the Indians by patent in fee * * * 
then each and every allottee shall have 


the benefit of and be Subject to the laws, 
both civil and. criminal, of the State or 


|. erritory in which they may reside * * * 
Provided, That the Secretary of the In- | 
terior may, in his discretion, and he is 
>. hereby authorized, whenever he shall be . 
' .. satisfied that any Indian allottee is com-- 
 petent and capable of managing his or her 

«affairs at any time to cause to be issued 
to such allottee a. patent im fee simple, 
-* and thereafter all. restrictions as to sale, 

: _ incumbranece, or taxation of said land 

Shall 


: be removed, * * *, (I talic sup- 
7 plied. eS 


ate of the General Allotment 


Act referred to supra, clearly ex-. 
press the legislative intent and the- 


dictates of Congress, z.¢., that the 


United States will cause to be issued 


to the allottee a patent in fee simple, 


if before the expiration of the trust 


period the Indian allottee becomes 
23 competent and capable of eee 
| his or her own affairs. 


a ‘Several cases consider patents as . 
_ ‘merely. evidence of. the completed — 


"DECISIONS oF THE. ‘DEPARTMENT OF THE IN PERIOR 


President: of! ce. 


See aoe Ares Dior s deci- 
- Sieh of June 8, 1973, supra, for the. 
contents of 25 CFR. 121.2, effective 
ae May 23, 1978, entitled “Withhold- 
a8 ing action on application.” 

-. We are of the opinion that the 


180 LD. 


and eed allotient After eon tad 
ance with the acts of Congress and — 
agreements relative to the distribu- | 
‘tion of Indian lands, the allottee’s | 


title becomes absolute, and the exe- 
cution and delivery of patents are 


thereafter merely ministerial acts, 


Woods v. Gleason, 43 Okla. 9, 140 


P. 418 (1914). A trust patent is sim- 


ply “a piece of paper or writing, 1m- | 
properly called a patent” designated 
to show that at the end of 25 years 


the Indian allottee or his heirs will © 


receive the fee to the land allotted. — | 


See United States v. Rickert, 188 é 
U.S. 482, 436 (1908): 


It is not probable that the oe 
ance of these fee patents was con- _ 
sidered essential in order to give 


the Indian unrestricted fee title, 
but they were issued because it was __ 
‘apparently. believed that fee title 


now existed and that a fee title 


patent would be more convenient 
for the Indian and his vendees. A 
title tantamount to fee by reason of __ 


legislative enactment: existed in the 
allottee. United States v. Spaeth, 


; 94 F. Supp. 465 (D.C. Minn. 1938). 


We agree however that because of 
the variety of allotment laws, a case. 
under one is not necessarily appli- 
cable to another. We conclude under 
the present circumstances that the 
Bureau of Indian Affairs was and 
is clothed with the discretion. to de- 
termine the competency of the in- - 


—dwidual Indian to manage his or 


her own afars. 
There has-been no moratorium on 


the approval of patent applications : 
on the Crow Reservation during the 


period April 17, 1972, tothe present. 


go} ADMINISTRATIVE APPEAL OF FRANCES M. ‘SHIVELY, 807 woe 


- KEVERN. cROW ALLOTTEE | NO. 3519 
i i e December: 20; 1973) 


“The rece en Director's posi- : 


tion. is that- Indian allottees who 


wish to dispose of their interest in 
Indian land. holdings owe some 
7 allegiance and. duty to assist: their 
tribe in retaining same in tribal. 
: ownership. See Acting Area Direc- 
tor’s letter decision of June 8, 197 By 
supra. He consequently did not ap- 
prove or disapprove the. appellant’s 
application until as he said, the 
‘Tribe had a reasonable opportunity. 
to acquire | the land from the | 
| applicant. — | | 
In the transmittal of the appeal 


to the Secretary on J uly 19, the 


Area Director used-the phrase, We. 
feel that a generous length of time 
_ should be provided for the Tribe to 
7 formulate its land purchase pro- 
gram * * *”” (Italics supplied.) . 
-. Ttis common knowledge in cases _ 
-- such as this in which there is a 
_ competent Indian, without debt or 
family responsibility, that: the Bu-- 
-reau of Indian Affairs would ap- 
prove the application. for a fee 

_ patent. We ‘take official . ‘notice | 


thereof. 


We come now to the question of ; 


whether the Bureau has the au- 


thority to withhold approval of an 


application for a fee patent until 


other Indians or the Tribe'so af- 
| fected had a reasonable opportunity 


to acquire | the - land from the 


applicant? Toe 
- Conceding that. an: ‘Indian. may 
‘owe a-moral obligation to the Tribe. 
or his brethren, we find no law, 
statutory or otherwise sustaining 
_ the Area Director’ S Position. : 


United States though not factually 


on all fours with the case at bar is _ - 
‘nonetheless applicable here. See_ 8 - Se 
, S. S. Ct. Digest 685. (1970)... 


% * * A departmental change in poliby ae 
is. insufficient. to warrant the: 'Seeretary eg. 
of the Interior in refusing to grant. 
patents of reservation lands *** to’ 
Indian’ allottees where no~ absolute dis- 
eretion in the matter is reserved to the =. 
Secretary of the Interior by the Act of 
Congress: authorizing such allotments ae 
and the prescribed method of allotment, _ - 
has been complied with. ee 


‘The Judge in Arenas v. U witod oo 
ieee $22 U.S. 419, 452 (1944), : 
said the following: | 


* % * But courts are not ve actevmine 


questions of Indian land policy nor can 
the Secretary on grounds of policy dew 
_prive an allottee of any rights he may ~*~ 
have acquired in his allotment. To sepa-\- - - 
_ rate questions of right from questions of | 
policy requires judicial examination of - ~~ 
any well pleaded allegation of the com- . . - 
_ plaint and any grounds advanced for re- a 


fusal. of the patent. Even in some dis 


-eretionary matters, it has been held. that . ; oP 

if an. official acts solely on grounds. which ae 
‘misapprehend the. legal rights of ‘the = 
parties, an otherwise unreviewable diss. 
| cretion may become subject to correction, Ae een 
‘The appellant who is. 63 years, of ce 
age with two years of college educa- 

tion, has conducted her own business. a 
affairs for the last 40 yearswhichin- 
cludes leasing her own land. She pare? 
has resided. off the: reservation ‘for y - 
the past many years: She now wishes ° | 
to retire from her employment in. 
Phoenix, Arizona, and move to. 

 Yachata, Oregon, where she with oe 
i her husband purchased : a new v home. “ ae 


, We are of ae opinion that. at the ye 
language contained in Arenas v. Se 


DE CISIONS OF THE. 


“808 


oe They ee no chiara: These facts - 


: og are. not disputed by the Bureau. 
rem an examination of the stat- 


sae! ‘utes. and amendments | thereto ap- 
| plicable to the Crow Tribe, it ap- 
“pears that certain of its members 
_- were classified as competent in con- 
~. nection with the Crow rolls estab- 
lished under the Act of June 4, 
1920 (41 Stat. 751). At any rate, the 
‘Bureau. 
~~ since April 1972 to determine the 
‘competency of the appellant: 
- ° Upon examining the record we find 
that the Bureau had determined to 
its own satisfaction at least as. far 
. back as the first week in. Novem- 
ber 1972 that the appellant was com- 
. -petent to manage her own affairs. 
The Bureau did not choose however, 
~. to act on the appellant’s application 
- for fee patent: until June-8, 1978, 
when it withheld approval thereof. 


had ample. opportunity 


‘We are of the opinion’ that: the 


| oe Bureau i is charged with the respon- 
_ . sibility’ of the management of its 
_. trust.obligations in the best interest 
_ of the Indian beneficiaries. We hold . 
that this fiduciary duty carries with 
‘ eet: not express—at least’ an im- 
ree plied requirement of diligence. 
. Tt.is obvious that the Bureau had. 


“ ample opportunity from April 1972 


co to the effective date of the new regu- 


= lation, supra, entitled “Withholding 
action on aplication” to either ap- 


- prove or disapprove appellant’s ap- 
oS ‘plication... hae 7 

ee ‘Assuming arguendo that the indi- 
~~ vidual Indian owed the Tribe a cer- 
-- tain moral duty, 4.Esy 
ne reasonable opportunity to acquire 


giving them a 


| : - the land, does not the Tribe o owe one 


DEPARTMENT OF ‘THE INTERIOR 


7 “[80. LD. 


dppellants a corresponding duty’ D We - : 


think it. does. a - 
~ From April 1972 te the present, : 


the record is void of evidence of any 


effort on the part of the Tribe to ap- 
proach or to negotiate with the ap- 
pellant. We find that the Tribe was _ 
aware of the appellant’s intentions 
at least as far back as October 1972. 


_ We further find in keeping with the, 


intent of the Bureau that the Tribe. 7 


has had a reasonable opportunity to 


negotiate with the appellant since 


Onobat 1972 but instead chosetore- 


main silent to the detriment of the 


appellant. This decision shall not act 


as a bar against any effort at, nego~ — 


tiation for purchase which the tribe _ 


wishes to initiate prior to the actual. 
delivery of the patent. 2! 
We find that the appellant was 


competent to manage her own busi-. ~ 
ness affairs and as such her applica- 
tion for fee patent should have been _ 


approved, The Tribe had reasonable 
opportunity from. October 1972 to 


‘negotiate with the applicant but in-- 


stead chose not to. We further find 
that the- failure of the Bureau to. 


approve the aplication and. to’ ob- 


tain the issuance of.a fee patent was” 


an arbitrary and undue exercise > of ‘ 


authority. _ 
NOW, THEREF ORE, by virtue. 


of the special authority delegated. to 7 


the Board of Indian Appeals by the | 
Secretary of the Interior, we reverse 
the Area Director and ORDER the 


. Bureau of Indian Affairs to im- . 


mediately prepare. all hecessary 
papers incident to the. issuance: of 
a fee patent and to refer same ‘tothe | 
Bureau of Land. Management for 
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- 345; 1 Indian Probate: 
oa Waiver of Time Limitation 


)s RSTATE OF ‘YASHAKE. OBL YA Pe 
(QUINADELT ALLOTTEE NO. 1279: DECEASED) ch aes 


- 800 ae 


_ December 27; 1973. tag: 


7 the iss issuance sof fee patent or r patents 
= the appellant. _ 


Final for the Department. 


| Mrroxenn, - Sanacis, Mt ember - 


“Tooncur: | Bie, eke 7 
: David. McK Chairman. Bs os 


ESTATE. OF. YASHAKE OBI 
| (QUINAIELT ALLOTTEE 
NO, 1279, DECEASED) 


2 IBIA 135 


‘Decided December 27, 7, 1078 


Petition to Reopen, 


Denied, 


Petition to reopen. filed: more than three 
years after the final determination of 


heirs will not be granted unless: there 


is compelling proof that the delay was" 


- mot occasioned by the lack of diligence 
on the part of the petitioniig. party. 


| 375. 1 Tid is: Probate: 
“ ‘Waiver of Time Limitation: 


It is in the public interest to require In- 
dian probate proceedings be concluded 
within some reasonable time in order 


_ that property... rights. of heirs and de- 


- visees in Indian allotments be stabilized. | 


Phillips, | 


Rea ‘ for’ Petitioner, Harold George. . _ petitioner was under. : disability, : 


due. to minority or lack of com- .. | 
petence, during these years. which . ea 
- would have precluded. him. from in-. 
quiring into. or asserting: a claim in i 
the, estate. Moreover, the petitioner oe, 

has failed to show the existence ae ony 


‘APPEARANCES: Gladys 


OPINION BY MR. WILSON 
INTERIOR BOARD: is 
INDIAN APPEALS” 


“This. ‘matter: ‘comes. tne “the. 
Board upon a. petition for oe 


582-404 743 


‘Reopening: . 


Reopening _ 


ing of probate fi filed “ Gladys Phil - 2 - 


- Jips, Esq., for’ and: in behalf: ‘of: 
hereinafter “re-.: 
-férred to as petitioner, pursuant to. ee 


Harold George, 


43; CFR 4.949, 


‘The: estate. ‘Herel having been . 
closed for more than three- yearsthe |... 
_ matter was properly forwarded:to 
ee the Board of Indian Appeals by | 
Administrative Law Judge Richard =. 
: aap Montgomery i in accordance with © e 
one | the provisions of 43 OFR 4.242(h). 
~The decedent according to the ret~ oe, 
_ords died intestate about 1914. The. 
estate,. however, was not. probated. ae 
until. ‘Noveinber 18, 1930; due prob- 
od ably to the lack of communication 
= regarding the date of death. | 


In ‘support. of his petition to 1 re- ay | 


open the petitioner alleges that he 

>* had no. actual notice of the probate ae, 
proceedings and that -he was not on 
_ the reservation or otherwise in the: ~ 

| vicinity at: any time while the pub- 

‘lic notices. of: the hearing were » 
posted. | 


Notwithstanding the fick hie) may : 


~ not have. had actual notice as al- ©. 
leged there is nothing. in. the peti-. os 

tion or probate record indicating a 
,any effort on the part of the peti=. 
tioner over the period of some 34°. ~ 
years. to: Inquire into, or assert. any ae 

right. or claim in the estate. The 
petition or the. probate. record fur- a 
thermore does not. indicate that the. — 


Maes Voorhees, 1 


B10. 


dé 


spies 7 manifest i inj sistios eecuiting tient 
oe his omission as‘an heir in the estate.’ 
Ao. Le ‘Department of the Interior 
ce over: the. years. has’ consistently ad-— 
_°- hered.to a.strict. policy of refusing 
-- to. entertain appeals not. timely 
filed. Estate of Ralyen Rabyea 
ee 1 IBIA-62 (1971). The 
_. same -policy is applicable to peti- ; 
-. tions for reopening filed beyond the. 


cl three-year. limitation . provided in 


the regualtions, Estate of George. 
— Minkey, 1IBIA 1 (1970), affirmed. 
On reconsider ation, 
To (19TO) a 
au ue Dhe Bead is not eda ‘of 
et ‘the Secretary’ s power under 25 CFR | 
.. 1.2 to waive and make exceptions to. 
- “his regulations in Indian probate 
eee matters. However, such authority or... 
power will be exercised only in cases 


1. TBIA- 56 


where the most compelling reasons 


ws, “are present. Estate of Charles Ellis, 
~  TA-1249 (April 14, 1966) ; Estate of 
ae George Minkey, supra. Reopening 
of estates will be permitted only — 
-. where it appears that the petitioner 
. has not been dilatory in seeking his: 
u -remédy. Estate. of Alwin. Hudson, 
~- TA-P-17 (May 29, 1969) ; Estate of — 
ae George. “Squawlie (Squally), LA- 
a _ 1231 (April. 5, 1966) 5 Estate of 
et George Minkey; supra; Estate of 

“Sophie Iron Beaver Fisherman, 2, 


-, IBIA 88, 80 LD. 665 (1978). 
ac "Moreover, the public interest: re- 


a quires Indian’ probate ee 
oo” “be concluded within some reasonable. , 
_, time in order that property rights - 
ae Of legitimate heirs and devisees be’. 
_ stabilized. Estate of Abel Gravelle, 
~- -JA~75 (April 11, 1952). To hold 
‘<property rights. of heirs to allotted 
“ ances) forever aubject to challenge, — 


- . | err nas a . 3 


"DECISIONS, OF THE ‘DEPARTMENT oF THE INTERIOR: 


a ae, “te 


would not. paaiy ices: an 1 abuse, i . 
but would seriously erode the prop- 


erty rights of those whose heirship 


in land has already been determined. | 
Estate of Samuel Picknoll (Pick- 


ernell). 1: : IBIA. 168, 7 8. ae D. B25 
(1971). = 
It isthe finding of the Board ihat 


‘Harold George’ 's petition for re- 
- opening falls short of meeting the 

requisite , standards _ set... forth. Mm... 
above-cited cases to justify theexer- _ 
cise of Secretarial discretion to 


waive the three-year limitation con- 
tained in 43. CFR 4.242 (a). Accord- 
ingly, the petition must be denied. 
NOW, THEREFORE, by virtue 
of the authority delegated tothe. 


Board of Indian “Appeals: by the 


Secretary of the Interior, 43: CFR 


4.1, the petition to reopen filed by. ~ 
| ‘Harold, George IS DENIED and. - 
. the order determining heirs entered. - 
under date of November 18, 1930, Is ae 
AFFIRMED. < 


. This. densiok= 18: 3 final for the De- : 


| eee 


Auxanpmr HL Winsor, Mu ember . 


: 1 CONCUR: 


| Dav J. Mokke, Chairman, 


_ PAXTON J. SULLIVAN. 


a BLA 120° 


| Devided December 28, 1973 3 | : 


ied ‘out decision of the Fairbanks 
District Office, Alaska, Bureau. of: Tand 
Management, rejecting application: for 
homestead eee serial No. F-19807. 


fet... a 


> ee : 


"Affirmed. : 
cn aren a (Ordinary) : Lands Sub- 


8 ject to—Withdrawals and meeuiaiiee 


| tions: Effect of - 


: ' Where land included: in .a homestead 


entry is described among ‘lands with- 


. drawn subject to valid ‘existing rights,. 
_- .. the withdrawal attaches.to.the land upon 
' cancellation of the homestead entry. 


_ Public lands which are withdrawn from 
all forms of appropriation under the pub- 
lie land laws, except location for .metal- 


liferous minerals under the mining laws, 


are not subject to entty under the home- 


stead laws. _ 
APPEARANCES: Joseph Rudd, Esq.,. 
_:Kly, Guess and. Rudd, of Anchorage, © 
Alaska, for appellant, 2 


OPINION BY MR. GOSS - 


7 INTERIOR BOARD OF LAND 


APPEALS | 
Postén J. ‘Sullivan has appealed 


-. to the Secretary of the Interior 


. from a decision of the Manager, 


Fairbanks District Office, Bureau of 


Land Management, dated May 18, 


1973, rejecting his application for, 


| homestead entry. 


_- Appellant’s application, filed Oc- | 
tober: 16, 1972, was rejected for the - 


reason that ihe land applied for was 


withdrawn from entry by Public 


Land Order 5150 on December 27, 


. 197 1,36 E.R. 95410, and by Public 
- land Order No. 5180 on March 9, 


1972, 37 FR. 5583. 
_ Appellant. contends in his state- 
ment of reasons that the lands in- 


: volved: were “included within the 


PAXTON J. SULLIVAN ° 

cs December 28, 1973. a Spe 

Sie Homeseena entry of Don Dd Magee Me oe 

(F-484) prior to the date of the. 

two withdrawal orders cited by the | ie 
District Manager. “Appellant states... 
that ‘Mr. Magee’ s entry expired — ae 
without the fling of final proof on: 
or about March 30, 1972. ‘Appellant’. 
argues that since,-at the time of the»! 

withdrawals, the lands were ¢ov- 
ered by the existing valid: horne-~ os 

stead entry, the lands were excepted oe 
from the operation of the with- . 

drawal orders in accordance with ’ 

the provision in the orders “subject. o 


aay . Ss eee Bo Ve eee EN 
iy, we : : coe oe Mie Sate anes ; Mees wn Os 
re od Pike g ic : We Bae 
: oka : i? ae 8 a 
tA 4 : aan 
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are ; ah ees 
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to valid existing rights.” 


- Where land in an existing ane ae 
stead entry is described among oo 
other lands in a withdrawal order, 
the withdrawal becomes effectiveas. 
to-such. land as soon as.the-existing > 
entry is canceled. Walter Pedersen, . 
A-27734 (December 17, 1958) sce. 
also, Solicitor’s Onion 55.1.D.205 
(1935). Assuming the facts tobe as , 
appellant relates, the withdrawal. oe 
would be effective except as to: phe. o 
existing rights of entryman Magee. ce oe 
When “Magee? s entry expired, the: er 
withdrawal attached to the land: un- Wry foo 
conditionally and prevented — any . _ a 
subsequent homestead ea there- i 
OD. : be - . 
A public land sities em- So ane 
bracing land in a withdrawal must of 
be rejected. Curtis Wheeler, 8 IBLA = 
148 (1972). Departmental regula- Slats: 
tion 43 CFR 2091.1 specifically pro: oe 


vides.in part that’: 


aoe OH applications which are oe 7 a 2 
for filing must be rejected and cannot be- 7. 


:  BI2 | "DECISIONS or THE DEPARTMENT. oF THE INTERIOR | [80 ID 


ue ae held pending possible future ‘availability * “the Tnteriot, 43 OFR n L ‘the ids: - : 


: , of: the: land: or.interests in the land, when: cision ee ae from j is ieemid.. 
; | ‘approval of the >. application is prevented, 


: a8 thority delegated to the Board: of. - 


ewe by: ce a: oe Jo OSEPH. W. Goss, M emer | 
. ee aS (a) witha: awal or ‘reservation of aa | 


emesis, pursuant to the: au Anne Poinpexrer Lewis, u ember. 


a Tend, Appeals Py the ar of | c; oan B, Trrosresow, u ember. 


—“ INDEX-DIGEST | - 


_Glote—See oe oe this volume for. tables.) - 


ACT ‘OF MAY 17, 1884 - 


i. Historical differences between 
7 the situation in Alaska 
and" the. other states af-. 
. ford reasons for different — 
a interpretations of _legis-— 

' lation pertaining» to 


Alaska, natives and legis- 
lation pertaining to 
Indians in -the © other 


states. Therefore section 


8 of the Act of May 17, 


1884, regarding the oc- — 


cupancy of Alaska natives 
and others upon public 
land, is not in part ma- 
teria with the disclaimer 
provision in section 3 of 


the Utah: Enabling Act 
of 1894, as to. lands 


“owned or held by any 
IndianorIndian 
Tribes. own cmman Lamm 


“ACT OF AUGUST _ 1892 


ae © The Act of als 23, 1955, as 
| amended, 30 U:S.C.-§611 - 


(1970), had the effect 
of excluding from. the 


~~: coverage of the mining 


laws ‘common varieties” 


of -building stone, but — 
- left the Act of August 4, 
1892, 80 U.S.C. §161 
~ (1970), ‘authorizing. the 
~ location of building stone | 
‘placer mining claims, ef- 


fective as to. building 


stone that has. “some 
property giving it distinct 
me ae special value.” ees 


‘Page | - 


443. 


ACT. OF AUGUST 4, 1892—Con. wt aes s 
7 2. To determine whether a de-. a; a : : 
os posit of building. stone is. 


of a common or un-- | ne 
common variety, there a 


special value. If the de- 


posit is to be used for the 


same purposes as minerals 


of -common = occurrence, | 
then there must be a 

‘showing that some prop- 
erty of the deposit gives 
ita special value for such 


. must bea comparison of - 
the deposit. with other 
"deposits of similar type ‘’ 
materials in order to:as- . 
certain whether the de- | 
posit has a  property:. 
giving it a: distinct and 


use and generally this. . 
value is reflected by the. 


fact. that -the material 


' gommands a higher price 
in ‘the. market place-«z-- 
ACT OF JULY 16, 1894. 
1. Title — to 
“granted to the State Of Sse 
__ Utah by section 6 of the . 
| Utah ‘Enabling Act, 28. Sa 
Stat. 109, vests-in the ~ ~~ 
State on. the date. Of, 
> Statehood (January -4, A ae re 
1896), or upon comple- ~~ ae 
tion. and acceptance of ai 


school — sections 


409° 


the survey of the sections eh 


7 if the lands were not then. 63 eG 


= surveyed. s+----2-+--— (44h : 





. “ACT oF JULY 16, "1894—Con. . 7 . 


: Navajos | 
- 2... wecognized 
‘boundaries 
ognized ‘by the 
.. Enabling Act of 1894.so 0 | 
' as to prevent the opera- — ? 
ees * tion of the grant of — 
».~ lands for school purposes | a 
.. 40 the State, the intent of =. | -. 
-.. Congress must be as- 
- ‘eertained by reading the 


To determine’ -whether any. ak 


occupancy by 
outside | 


Indian . 


was. 


-: provisions of the grant 


"and — the- 

.. +. Jands “owned or held. by 

\* os “any Indian or Indian» 
"os - tribes” together, by con- ° 
-. sidering the usual mean- . 
. ing of ‘the words, 
~~... “determining the overall. 
-. .. purpose of the Act, and 
>. py considering the ‘pro- - 
.. visions in accordance with 

-. the: historical milieu and“ 

_ ‘public policy of that time, 

as well as any court 

' interpretations of other — 

| Wbabted ec anoSo as ee 

“8. Historical 


-.-, Alaska and the other 
- - gtates. afford. reasons: for © 
_ different 
of legislation pertaining | : 
to Alaska natives and leg-- 
islation pertaining to In-— 
dians inthe other states. . 
--- Therefore section 8 of the 
Act. of May 17, 1884, re- 
- garding the. occupancy of - 
”. Alaska natives and others 
upon public land, is: not 
” tn. pare ‘materia with the 


by 


. differences -be- 


tween the situation. in 


interpretations 


disclaimer provision : in 


_. section 3 of the Utah En- 
abling Act of 1894, as to” . 

- lands “owned or held by  ° 
a >. any Indian or) Indian 


their 
reservation — 
‘rec- 
Utah | 


disclaimer of 


IN DEX-DIGE ST 


. Page 
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_ side 


act OF JULY. 16, 1804—Con. : a ee «s 
A By the Utah Enabling Act Gis, wee 
~1894,. Congress did not — 
intend the grant of school _ 
lands to the State. of . 
‘Utah, effective upon sur- 
-. vey in 1900, to. be held in © 


abeyance as to unreserved 
public lands which may 


- have been within a wide, 
undefined. perimeter. of 
use by a proportionately. 
_ few Navajo families out- 
| reservation i 

a grazing flocks of sheep , 

~ with. transitory encamp- 


_ their » 


ments in an area. also used oe 


by non-Indians for graz- 
_: ing purposes and wan-~ 
dered over. by: Indians. 
from, other tribes... 


| ACT OF JUNE 25,1910, 
| a ‘Where ‘the Secretary of Agri-~ 


Ad 


culture has made:a deter- = 


dian - allotment thereon, 


: and to cause. the. allot- : 
ment to be made. Even 
. where such a determina- 


‘mination. pursuant to sec- — 
+ tion 31 of the Act of June 
25, 1910, 36 Stat. 863,25 

U.S.C. § 337 (1970), that: 
~~ lands within a national 
forest. are more valuable 
for argricultural or graz- 
ing purposes than for the 
“+ timber ‘found — thereon, 
- the Secretary of the In- 
“terior is authorized, in ~ 
his ‘discretion, to accept. 
- an application for an-In-- 


tion: by the Secretary OS = 3 


Agriculture has 


tional ‘basis, 


been . 

made, the Secretary of - 
the Interior may reject ~ 
the. allotment, on any ra-_ 
- ‘i including, 7 
< without. limitation, con- 
siderations of public pol- 
icy. Such considerations 
may encompass recrea- 


ACT oF JUNE 25, “1910—Con.. 
o 2 tional: and watershéd’ Vale), ae 


ues and avoidance of . 
erosion. __. 


ween enon Hen een 


ADDITIONAL HOMESTEADS 
1. A homestead’ settlement claim 


INDEX- DIGEST 


<— ze 


for an additional home- : 


stead entry. under ‘the . 
1904 


— Act. of April 28, 
— (838 Stat. 527), 43 U.S.C. 
§213, may be made for 
_ unsurveyed | lands in 


Alaska: by a person: other- 


wise qualified who. has 


.. filed: an. application for 


homestead entry on a 


form ' approved by. the 


‘Director,:: -Bureau_ 


Land Management,: arid — 


 - made 


acceptable | final 
proof on his. original a 
.. homestead — settlement : 


claim, where. the’ com- 


~ bined _ area of. the two 
claims does: 
160 cee ene 


ADMINISTRATIVE PRACTICE | 4 
1. Where land has been. with- 


not exceed 


269 


drawn for state: manage- — 


“ment as a wildlife area 
under the Fish and Wild- 


~ jife Coordination Act, the — 


‘ment must consider the 
recommendations of the 


is “Bureau of Land Manage- i" 


state and of the Bureau | 


_ - of Sport Fisheries and 7 
_ Wildlife: to assure con-" — 
- servation of the fish and - 


_ wildlife before ‘approving: 
a right-of-way application 


_ under the Act of March 3, 

-.. 1891, for a pumping site 

and irrigation system_._- : 

‘The procedures. followed by 


the - ‘Department. of the 
Interior in the initiation, . 


_. prosecution, hearing and 


administrative decision of 
Inining contests’ are. in 


593 — 





ADMINISTRATIVE PRACTICE—Con,” 
Te eae “Pago, 


| Act, 


ecuting 


full eoinplianes ‘with. the a 
requirement of the-Ad- 
‘Procedure = 

$554. et 
(1970), as to. separation | ae 
of investigative or pros- 9. 0 " 
functions “from. 
decision making, and such 
_ procedures do not. deny oe a 


ministrative | 
5 Uv: s. C. 


eM oe 


due process-—-..- ee | 

ES - Although the Board. of Land - ee 
. Appeals - takes. official: ae eo 
~ notice of the findings and = 
conclusions in an inter-.. 


~~ Jocutory order ic . 
_ Indian Claims. Commis- . 
sion on the claim of the 


Navajo Tribe of Indians 
against the United States, 


“of the. 


the Board’s decision: on 


-a protest by -the. Tribe. aes 


~. school land. sections now . 


against. 


included © 
boundaries of the Tribe’s — 


issuance, 


of. a 


| confirmatory _ patent. to. a : 
. the State of Utah. ‘for. - 


- within © 


. reservation is based solely. roe 
- upon the evidence in.the « . 
hearing in the Depart- _ 
~*~ ment on this protest:and . ~ 
"upon its own application = 
of the law to the facts ik 


4. An 


in this case. . = See ae . 


his “rights 


“the © 


are 


ae 
applicant. who asserts. a i 
; preference: to receive a 
. grazing lease’ under sec= 
tion 15. of the Taylor . 
Act must have’ grazing — 
rights in excess of 50 — 

percent on. the cornering ; 
or contiguous. land, and. 
- where, | 
‘merely permissive and 
_ are.'subject to revocation 
at any time at the will 
of the owner(s), no pre-'. 
ference will bes recog: _ 


ce 7 | ADMINISTRATIVE PRACTICE—Con, 


hoe . 


UIN DEX-DIGEST 


6: ‘Remedies for alleged breach - 


| of ¢ a private agreement. be- 

tween - parties | who have. 

- conflicting grazing lease 
applications “must be 
as sought in the courts, not ae 

-. 4n the Department of the 


"oa Interior, which : has. no 


jurisdiction over oe : 
Pore) 15 eee ee epee ge 


Under the Administrative 


Procedure Act, hearsay 
= _ ‘evidence i is admissible ata 
hearing if it is relevant, 
material and not “undily 
repetitious, but it has 
‘little or no weight where — 
the circumstances do not 
establish its reliability -. ois 


_ ADMINISTRATIVE PRO CEDURE | 


(See also Rules of Practice. )- 
: GENERALLY : 


a 2 A mining claimant is. ‘not - 
. denied due process merely 
_ because of 
oe publicity where he fails to 
_ show that there was any — 
ae unfairness in the contest 
- proceeding itself. Sei a ! 


2 The Board of Land Appeals - 

.. has authority to reverse | 

=, .. the findings of an Ad-— 

' +. mninistrative. Law Judge 
“. However, where the res- 
olution of a case depends . 

- primarily upon. the © 
 Judge’s findings of credi- 
bility, which in turn are 
es based upon his reaction to 

the demeanor of wit- 


nesses, his findings will 


not be lightly set aside... 
03. - Although the Board of Land 
| Appeals takes. official no- 


prehearing | | 


_ Page 


698 | 


we 


325 | 


tice of the findings and 


-_ cohelugions in an inter- 
~locutory order of the In- 
dian Claims Commission 





— ADMINISTRATIVE PROCEDURE—Con. 
| -GENERALLY—Con. 


on: ‘the élaim of . “the a 
Navajo Tribe of Indians a 


against © the~ United 


States, - the. “Board’s de- 
_. cision on a protest by the 
Tribe against issuance of. 


a confirmatory patent to 


the State of Utah ‘for 
school land sections now .- 
3 within the, 
- boundaries of the Tribe’s - 7 
_ reservation is based solely — 
“upon the evidence in the 


included . 


hearing in. the Depart- 


ment on this protest and — 
upon its own: application 
of the law to the. facts in| 
this case.__.i__ Sa , 
ADJUDICATION a ee 
1. The procedures followed 
the Department ‘of. the. 
Interior in the initiation, — 
~ prosecution, hearing and - 
and administrative deci- | 
sion of mining contests | 
are in. full compliance __ 
 -with the requirement of | 
the Administrative Pro-_ 


cedure Act, 5 U.S.C. 


_ $554 (1970), as to separa-. 
_ tion of investigative or 
‘prosecuting - 


. functions 
from decision making, 


and. such ‘procedures ‘do. 
| not deny due process... . 
| ADMINISTRATIVE LAW JUDGES 
_. ‘Administrative - Law 
Judge is not disqualified: — 
nor will his findings be set — 
oe aside in a mining eontest 
‘because of a-mere charge 
of -bias in the absehee of a — 
_ substantial showing: of. 


2. nN O. request for a peanearinie. 


conference -having been 


nade, the failure of an 
_ Administrative = Law 


Judge to order a eprchees 


‘Page 


Pr 


825. 


395 


IN DEX-DIGH ST 


"ADMINISTRATIVE PROCEDURE—Con, 
/ DECISIONS—Con. 


cps | ADMINISTRATIVE PROCEDURE, ore 


= ing 


ADMINISTRATIVE LAW JUDGES—Con. | © 


| ‘conference, 7 


ing and yet. fails: 


4. ‘Upon: appeal. from a decision _ 


an. Administrative 


of. 


we Law Fudge, the Board — 
of Land ‘Appeals: may 
make all findings of fact 

and’ conclusions of law 


based ~ ‘upon the record 


just as’ though it’ were — 

making the decision ' in 

the first instance... - 

| BURDEN OF PROOF Tee 

a. A mining. claimant is the 
| _ proponent of ‘the validity _ 


of his Claim | ‘under the 


: ' Administrative Procedure 
Act, 5 U.S.C. §§ 551, et: 


86g. (1970), ‘and’ has the 


burden of overcoming by 


a ‘preponderance of evi= 


-.. dence: the Government’s 
-. prima facie case of failure 
_ to comply. with the loca-. 
tion requirements of the 
_- Inining law and of lack - 
_ of discovery of a valuable — 

_ mineral deposit__._ ee. 
"DECISIONS: oS 
1. ‘Tti is error for an: | Adzninistre 
‘tive Law Judge to fail'to 

make appropriate find- 

~ ings of . fact %and’.con-. 
clusions - of Jaw and ‘to — 
‘show the reasons. there- 
for in his: decision ‘in 


sponte, ‘is not error. ‘unless — 
 itean be shown that such 
ex failure was. an abuse. of. 
discretion __ en Ae nei 
3. The refusal of an Adminstra- . 
tive. Law Fudge to grant. | | 
_amiotion for severance is ‘| 
: not a denial. of due pro- ae 
cess when 4 mining claim- 
ant is afforded’ a hear- — 
| to 
present: ay évidence of | 
mone unfairness because of stich = 


Page’ eS , 


325.) 


825 |. 


409 |. 


324 | 





2, ‘Where 


amy. proceeding brought oe 
 “ -pursuant to section 109. 

_. of the. Act. (30° USC. aoe 
_ §819) with -respect: to. 2. 

~ the occurrence: of each © 
violation alleged and’ as 
to each of the statutory °.. | 
criteria required by such «  - 
- section to. be considered. — 


Where such: findings and _ 


7 conclusions aré «merely 
_- notlabeled or mislabeled 
_ the Board will not nor- . 


mally remand; however, 


.. where these requisites are. 
obfuscated. or. absent, a 


remand:may be necessary =: 


». t0 permit proper:admin-° 
“. istrative and judicial. re-  - 
MIOW 2 ayaa eee ass. 
an. Administrative eee 
__ Law Judge is confronted | 
; with a. factual deter-— 
inination: of the effect’ of 
_ theamount ofthe penalty. 
on the ability of an 0. °° 
— operator to. continue in | 
business under - section 


109(a)(1) of the Act, . 


and the record contains. | 
no. evidence’ on that: cris. 2: 
terion, the Judge-should © 
apply the. .presumption - 
of no- adverse .effect in 


: making: the ‘iecessary *- irs ea 
finding. ..-..--- w-eenbe BIT 
_ HEARINGS. ee Get ee 
1. Where - Administrative 9 
Law Fudge’ s decision con= 


tains a ruling, in a. single © pee 
- sentence, on. all: ‘of the ee 

: proposed findings | 
~ conclusions submitted bye 
a party to a hearing Chal: Gare Sees 
_ the ruling on each finding | ; 

; and conclusion: is clear,... 
. there is. no. requirement os 
that: the Judge rule sép- 


Yeitd! oo ae 


B17 


ADMINISTRATIVE. PROCEDURE—Con.._ 


— _ HEARINGS—Con.. 


- arately® ‘ag’ +6. enol’ Of is = : 
and - 
oondlusicnis. sh ght ) 


“pr oposed findings 


2, ‘Exhibits and oral testimony 


In | an: 


administrative 


HINDEX-DIGU ST. 


poe ae “hearing are not fungibles | 


ne products having different 


- i relevance,. 
and credibility - = = gooke 


-. where evidentiary value - 
-- ig ascribed on a quantum 
basis. Instead; they are 


_- “probative valués depend- 
+. ent upon factors such as: 
‘competency : 


=) A coal prospecting permittee | 


-ducted -~i 


 : who applies for a coal | 

) ~ Tease, alleging with sup- 

|» portive oe that there 

. is’ coal” in’ commercial “ 

hey sig aaautie. seh hers 
lands’ in. his permit, is” 
+ entitled toa hearing: halo. 
, n accordance - 
with the Administrative 
= Procedure. Act, 5. U.S.C. 


| ae . §554 1970), before his — - | 


4. ‘Un der the: 


% application. may. be re- 
_. jected because he has not ~ 
. shown coal in commercial 


- quantities _. ee een ere 


but 


Administrative. 

'. Procedure Act, hearsay . 
_. evidence is admissible at. 
ae: hearing if it.is relevant, 
' Material and not unduly 
es repetitious, . 
.- little or no: weight where ° 
-.. the:circumstances do not. 
oe establish: its eee: 


it has © 


"LICENSING: 4a 

e : Under. aie Aaministrndve ais 
au Procedure - Act, if a 
_. licensee _ has -made a 


| timely and sufficient ap- 


_.. plication for a renewal of 


--@ license’ in accordance 
. with “agency — 
license with reference to. 


rules, a 


- . an activity of a continu- — 


“page Le 


825 | 


(442 | 
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VT | 





- ADMINISTRATIVE: PROCEDURE—Con.) ; 


. LICENSIN G—Continued 


os jg - nature does” ino an 
- pire until the application 


_ has been. finally - deter- 


-. mined by the., agency.. 
This includes applications | 


for grazing licenses and 


permits under the Taylor 


= be Grazing 1X eee eee 
2. A proposed decision of a 
- + District; Manager which 


Ms includes’ a Notice of -Ad- © 
_visory Board . Adverse. 
Recommendation _— 
comes the final decision 


of the Department of the 


‘be~ 


“Page 


Te 


. ‘Interior. on. a ‘grazing 


license. application if no 


appeal is taken in’ the 


~ . 


time permitted. by -De- 
_partmental regulations... _ 
accordance’ with ‘regula~ 


tion 43:CFR 4115.2-1(e) 


| -(9) (i), where the evidence | 
: establishes that no ap- - 


a plication fora grazing 


UIT 


- license. was filed for two. 


consecutive years, 


base property qualifica- 


te ‘properly 


| “ALASKA 


tions for. grazing 
~ leges in an allotment are 
found - to be.. 


| HEADQUARTERS SITES. 


oe An ‘application for a head 
quarters: site for a com- 


‘privi-~ - 


the 7 


177. 


mercial ‘fishing operation . _ 


must be rejected where 

‘the applicant fails to. 
_. Show that he is using the 
_ site in connection with a 
industry... as ° ~ 
. required’ by law at the - 


productive: 


: time he filed his. applica- 


- tion to. purchase. 
term “productive in- 
. dustry” is. not so broad 


_. as to include within its 
. Meaning an. operation 


The . 


_INDEX-DIGEST: 





‘ALASKA—Con. s 


| “ALASKA—Con.! ea eee. 
| INDIAN AND NATIVE ATWATRE—Cop. 


_ HEADQUARTERS STTES—Con, ~ 


‘such aS the. applicant’s 


| -. endeavor, where the ap- 
_- plicant. admits that ‘he 
'- was. actively engaged. in 


. fishing operations for only 
the first season after the 


Claim was. initiated, the 
gross receipts from +he 


_ operation were Ineager, 


. | and the enterprise was 
discontinued and.the boat 


HOMESTEADS ered a 
LA Lonesiaaa sottlenient ¢laim : 
—. sfor: an additional home-. 


‘stead entry under the 


+ Act of April 28; 1904 (33 © 


Stat. 527),' 43- U.S.C. 


~ § 218, ‘maybe made for - 


-unsurveyed- lands in 
Alaska by a person other- 


‘wise qualified who. has 


filed an application .for 


| homestead © entry on a” 


form: approved by the 


- Director, Bureau of Land |. 


Management, and made 
acceptable final proof on 
his . original homestead 


“settlement claim, . where- 
- the combined area of the 


two. claims does not ex- 
-eeed 160 BereB 3 sucGh, 


= “INDIAN AND NATIVE AFFAIRS 
an Historical differences between. > 


the situation’ in Alaska 


and the other states af-- 


ford reasons for. different 


interpretations: of legisla-_ 


tion pertaining to Alaska 
‘natives and __ legislation 


pertaining to Indians in 
the other states. There-- 


fore section 8 of the Act of 


May 17, :1884, regarding. 
the. occupancy of Alaska 
"natives and-others upon: . 
public land, is not in part 


materta with the 


_ dis- 


: Page : 


215 
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' Slairoer’ provision in sec... 

‘tion 3 of the Utah Ene 99 2) 

-abling Act of-1894, as'to = 5 

lands “owned or held by. °°. 

any ~ Indian © or. Indian PON es a 

: | ) ae - _ 4AZ 

APPLICATIONS: AND ENTRIES: | 

_. GENERALLY Sy BOE 
1. A Bureau of Land Maniige-’ fee Sa 

ment. decision which. re- ~ ° 

jected an application un-. 

der the Act of March 8,000. 

1891, for a pumping Stas so 

_ tion and ‘irrigation | “sys- 

, tem within a small cove | 
Of & reservoir withdrawn. 

_ for a fish and. wildlife — 


“Page 


management area, pursu- ae 


ant to the Fish and Wild- - 
life Coordination Act, will 
- be sustained where it: wag} 
made in due regard. a 
the ‘public — ae 
‘Managing the area in li ght: ti 
of that Act. sonseseeees te 


COAL LEASES AND PERMITS | 
. GENERALLY ee 
1. The holder of a “eoal me re 
_ pecting permit is entitled retains a 
to alease pursuant tosec- 5 
tion 2 of the Mineral | 
‘Leasing Act of 1920, as_ 
amended, 30 U.S.C. §201 9 
-(b)(1970), if he. shows © 000s 
to the satisfaction ofthe = = * 
‘Secretary of the Interior: oe 
that the land contains |». 
coal in commercial quan= 
tities. discovered prior to... 0 
the expiration. of Nisei ne, 


interest. 


2. A coal prospecting penites. ae 
who’ applies for a coal: | ° 
lease, alleging with sup- — a 
-portive data’ that there i id: ee 
coal in commercial quan- . 


tities within certain lands 


in his -permit, is entitled ae ee 


: A eo LEASES AND PERMZIS—Con. 


“GENERALLY—Con. 


2 to a hearing sendiigtad 
jn accordance -with. the 
a: Administrative 


 Proce- 


; dure Act, 5 U. S.C. § 554 


(1970), - 


- LEASES 
A The holder of a eoal pros- . 


"_pecting 

* titled toa lease pursuant 
—” tosection 2 of the Mineral 

_ Leasing Act of 1920, as 
ic amended, 380 U.S.C. § 201 Sage 


‘permit | 


 (b) (1970), if he shows 


By A coal prospecting permittee 
“who applies for a coal. 
~~ Jease, alleging with sup--. - ° 


to the satisfaction of the | 
“Secretary of the Interior ee 


that. the land © contains 


| -coal.i in commercial quan- . 
_ _, tities discovered prior to 
the expiration of. his per-. 


before his. ap- 

plication may be’ rej ected. 
because he has not shown ..... 

~ eoal” in | 
| ee 


commercial | - 
624 | 


is -eh- ? 


"Page 


624 : 


| | portive- data. that there © ° 


fis: coal . 


quantities within | sear 


-lands in his permit, 1 
entitled to a_ ee 
 -eondueted in accordance 
| with the Administrative 
-Procedure Act, “5. U.S8.G, 
~~ §554..(1970),° before his _ 
.- application may. be: re- 
jected because he has 
-. not shown coal .in’ com- 
mercial se aotinha aaa ae 
PERMITS” | i Wee = 
o ‘In determining wie chee janda | 
| are of such character! as: . 
to: subject them to leasing 
ae rather than prospecting 
. Winder permits, the Secre- | 
-.tary of the Interior is” 
entitled to rely upon ‘the ~ 


-in ‘commercial Beat 


624 





1 
“i ‘v 


; "INDEX-DIGEST. 


"ys ‘PERMITS—Con. 


expert, - 


the | 


bk Coa LEASES AND PERMITS—Con,_ 
ee ‘Page, 

 ‘tedsoned opinion cae his 
technical 

+ Geological Survey. Only 
“upon a clear showing ~ 
~ that.the Survey’s deter- . 

_ ‘gaination was improperly 
made, will the Secretary — 
Act to disturb the eter 
4 MINabion Soa seose SS = 

2. ‘The ~holder of a coal Bros 
_-pecting permit is ¢én- - 
- titled to-a-lease | uae : 


to section 2:of the Min-. | 


dis- 


2. A coal prospecting permittee 


-is coal 


who. applies for a coal 
7 lease, alleging. with. sup- 
-portive.data~ that there 
in commercial — 
_ quantities within certain 
~Jands in his permit, is 
-entitled- to a hearing 
. conducted. in accordance 
_ with the Administrative — 
-. Procedure Act, 5 U.S.C... 
§ 554. (1970), ‘before his ew 
‘application’ may be Tew 
jected ‘because he has 
. “not shown coal in com-~ 
| “mercial quantities__-_-_. : 
“Workability See 
1 The workability” of any coal 
will ultimately be de-_ 
.,.termined “by two oa 
setting factors—(1) . | 
character. and eau i 
quality, whence comes its . 
value, and (2) its accessi~ 
bility, 


quantity, 


if. he’ 


_ - eral Leasing Act of 1920, 
as amended, 30 U.S.C. 
- §:201(b) 
_: shows to the satisfaction — 
-of the. Secretary of the . 
_. Interior that the land— 
contains’ coal in com- 
mercial» ‘quantities . 
covered prior’ to the ex- 
. piration of his permit..2 


624: 


624 


thick-~ | 


“INDEX-DiamsT es, eo a 


COAL LEASES AND PERMITS—Con, ‘COAL LEASES. AND PERMITS—Con,. 


ever, the cost. of mining 


ish! be considered. Ins 
its. classification’ of coal 
lands, USGS has antic-_ 


- jpated and assumed the 


ultimate coming of condi- 


' tions favorable for mining 


sand marketing of any 


~~ goal if the coal-is workable 
-.in. terms of the intrinsic 
- factors. In this. respect, 
the. test.. of workability. 
- under the Mineral Leas- 
'-ing Act differs from the 


. prudent man rule under . | 


. the mining AWB. 42 ian 7 | 

3. Although workability is 2. The. period: ‘of possession of a roa 

- basically. a. problem of ; color of title claim, hav-"" ae = : 

_ the physical parameters ing -been initiated when: z ae s 
-.of the coal, the test. of the land was subject to. 


‘workability is dependent - 
upon. economic - factors. , 


If the value of the coal is 


greater than the. cost of 


. its extraction, the. de-_ : during” which the land 
- posit is workable... 2_- » was, not... open. for ; 
4, Workability may =. be. « appropriation. -__..2-_- as 


. established: by geologic i in- 


eg ference where detailed in- 
+. formation is available re- 
garding the existence of a 


workable deposit in adja- 


~ cent landsand there aregeo- 


‘logic and other surround- 





| COLOR OR « CLAIM OF TITLE 


GENERALLY | Spear eS 
ae Under the Color at Title Act, PAS ne ei 


“¢ 


45 Stat. 1069 (1928), as. 
amended, 43 US. C. $1068 | 
> EL” » applicant’s ee 
~ period of adverse posses-— 


(1970), 


PERMITS—Con. ... Bi _PERMITS—Com 2 
‘Workability—Con. ae pers 4 Workebility-Con, nk “Pao « 
_ “ness, ‘depth, and ” other - ing conditions from which i le 
ae conditions. that affect the <‘ ae the -workability. of the 
_ cost: of its extraction. It. deposit can be reasonably 
must be. considered’ a _ inferred. _ However, geo- 
workable coal if its value, — . logic inference, asa took - 
as determined by tits . ., for determining worka- 
character and heat-giving _~ bility, has certain limita- | 
quality, exceeds the cost ie _.,-tions..The mere fact that. 
of extraction=_---2-_2_- 7. aa lands’ applied for adjoin. i 
2. Workability as defined | “by oF _. other | lands which contain 
the USGS is concerned — workable coal deposits -_ 
with the economics: of the - », ‘does. not, per se, permit 
intrinsic factors. Extrin- | : the inference that they _ 
-. sie factors such ‘as trans- _, contain. coal. deposits in 
- portation, ‘markets, ete, Aas workable quality: ~ and :s 
are not considered: How- - quantity...--- 2. ee a 338 


*~ gion may commence ata — - 


time when ‘title to the 5 . | a 
. land is being held by: aa te, 


a state. pursuant to the oo 


. provisions of the Carey gues 


. Act, 28-Stat: 422 (1894). : 


» as amended, 438 U.S.C, i 


. $$ 641 et seg. (1970) .-2. 


-2, public - 


land. 


. appropriation ; under the : m 7 
laws, . . is tps i ee 


: not interrupted by 3 Aub. : | 
. Sequent period of time. du 


pe Aceolor. of. title application = 
“© gannot be allowed where. 
the applicant fails to show 


~ that the land applied for: — ; 


subject to the operation 


of the public land jaws. 


is public land, #.¢., land. . 


02) 


- conor OR CLAIM OF ; TITEES—Con. 
«. » GENERALLY—Con, . — | 
4 The term. ‘oublic. Jand, ne 
oes used i in the Color of Title 
. Act, 43 U.S.C. §1068 . 
(1970), does not include © 
> Jand- purchase by © the 
~ Government. That term 
does not include land 
. °. which has been set aside 
i by Executive Order ‘for - 


- the henefit ~ of the 


Indians__.-_. ieee eee 
APPLICATIONS. eee 
=o A. color of title sspiioatiail: 

‘embracing land occupied — 

by one purportedly claim- _ 
ing under color of title, — 

..~ put who does. not estab- 7 
- ,lish-that the land in is- °°. 

 .sue was conveyed to him. - 
by an-instrument which, 
_ on its face, purported to — 
convey the land in issue, 
. is not. _allowable, since © 
9 olor or claim of. title is. 
~~ not demonstrated--_.--. 


_ CONSTITUSIONAL LAW 


il A mining: Glaimant is not. 


at ae 
. f e . 


denied due process merely 


‘because ‘of _ prehearing 
_». publicity where he fails to 

show. that there was any 
. unfairness in the contest — 
a - proceeding, itself_-.------ : 


CONTRACTS” | 

(See also Rules of Practice.) 
GENERALLY 
ae ‘Remedies for alleged eengh 


of a private agreement: 
_. between parties who have 
conflicting grazing lease 
- applications must . be. 
~~. gought in the courts, not — 
-in the Department of the | 
~ Interior, which has no 
‘jurisdiction. over such. ~ 
P* MPTTONS 225 ao dacice nee 
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“conTRacTs—Con. 7 2 | 
| " CONSTRUCTION AND OPERATION - aS 


Actions of Parties - 


1. Where the contractor’ sinter-— 
: - pretation of an: arguably 
ambiguous construction 


contract ‘provision .gov- 


7 erning Variations in inter- 
-. nal pipe diameters would - 
. largely nullify a limita- 


tion on the length of the 


pipe over which the maxi- 
_ maum internal variation of. 
_ the pipe could extend and 


where the contractor did 


not protest the Govern- 
- -ment’s interpretation, but - 


took actions. which were 
only consistent with 


agreement to or. acqui-- 
-escence in. the. Govern- 
» ment’s interpretation, the 


Board holds that a dis- 


~ agreement with the Gov- 


Page 


ernment’s interpretation _ 


first expressed over three 
months after a problem 
with internal pipe diam- 


eters. was brought to 


the contractor’s attention __ 
_. by the rejection of a sub-. 
_ stantial quantity of pipes © 
was untimely and the 
__ contractor’s- claim for a 
_ constructive. 


based on - misinterpre- 


_ tation of. the contract was 

' denied fee 

2, Where a contract. provision: ie 
; prescribed a. method for 


the repair of airholes: in 


gasket bearing ‘areas. of 


change. 


Bi 


concrete pipe and pro- . 


vided that. “CAN other re- 
pairs shall be made in 


‘accordance with the pro- 


cedures of* Chapter VII. 
of the Sixth Edition of the © 


i 


| | parties © 


i crete 


_ tract. : performance 


the 
considered - the - 


- Conerete Manual to con-. 
. trol. not only methods. of 


; : Tepair but. also: the types 7 
og, 30K, repairable defects, re= 


_ pair of. the listed defects — . 
- was permissible’ notwith- 


. standing that the con- 


tract. reference ‘was to 


; | “procedures” of the Con-. 
Manual and the 


CGovernment’s contention | | 
‘that under the diction- | 


ary “procedures” and 
“methods” have the'same 
- meaning. ----~-.------ ; 


3. The Board denies a construc- 


“= tion - contractor’ s- claim | 


. for the cost. of construc- 


| " ting a dike which was not. 7 


a contract - requirement 
where it finds: (1) that the. 
dike: was constructed of 


- excess. material. from a 
. excavar- — 


: sewage. lagoon, 
~ tion of which was.a con- 
tract requirement ;' (i) a. 
. reasonable construction of 
the contract would permit 
- the contracting officer to 


direct the placement of 


 éxcess material from the | 


lagoon at any place with- 


in one-half mile of the site _ | 
and no part of the dike 


was in excess. of. one-half 


mile from the site; (iii), 


construction of the dike | 


eb 





A, & contractor’ S. claim for. the 


’. ¢hanneled . 


the 


vised 


evidence 
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CONSTRUCTION | AND" “OPERA- a ee | CONSTRUCTION: AND’ “OPERA. a 
- TION—Con. i” Page |? _ TION—Con. a x 
| Actions of Parties—Con. © aa’ | Actions | of Parties—Con. 
Bureau of Reclamation... - Was not orderéd or ap- | 
- Concrete Manual,” and’ | "proved by : anyone having ne fe ge 
the Concrete Manual, in. authority. to commit the 2 ve 
» addition to _ prescribing - Government; and (iv) the ade! Se 
_ methods of: repair, listed contractor failed to pro- Go ee 
~ nine. defects which were — test. to. the contracting oe ge ee 
normally: repairable and — - officer. when the alleged, 
. where the evidence estab- she : - extra work. was per- a: Se eee 
‘lished that. during con- oe > formed coc: Pea 


cost of repairing a lagoon ee 

‘which was allegedly dam- 
aged because a dike not .°.0 0. > 

required. by the. contract. ths ee 
floodwaters: co 
from a rainstorm into the. 
Jagoon was ‘denied where rae 
did not.) = : 


establish. Government re- — a ae 


“sponsibility for, the. ex- 


istence of. the dike,.. ; 


portion of the damage was . Cn A 
- attributable to-an open, 


sewer trench which-was = 


12 of 


the . cContractor’s respon-= "© ee 
-_ sibility and the evidence’ _ 
did not. establish that the: =. . 
dike was a principal caus- ce a 
_ ative factor in flood dam-° . 
age to the lagdon. Under - 
the Permits and Respon-. 
‘sibilities. clause. (Article =. 
| Standard. Form © | 
238-A, June 1964 Edition), — ee 
the contractor is respon- 
. sible for thé work until .- 


completion and final ac- of 


Cepyen tess oie h atte edges * 


| Allowable. Costs 


ae Where a contractor - under. a ere 

| . cost-plus-fixed-fee . 

tratt gave. notice . of. an oF yates, 
impending overrun but 


con-.. 7 eal 


proceeded. with perform-' aoe 
ance without. being. ad-. 


that 


additional” Panes i 
funds had peer: provided A ee ee 


ae cc o- _INDEX-DIGE: ST 


ee necessitated | 
3000 linear feet of under- i 


_ ing Site. Conditions) 


a. "Where a contract for the. con- a 


struction: ‘of @ road pro- 


vided for the placement 


Of underdrain, estimated " 


| at 3000 linéar feet, aclaim » 


by a contractor under 
- the Changed Conditions 
© elause upon encountering 
- water seepage, 

sd less 


which © 
than - 


“drain to be placed, was 


- denied, since the presence 


-” -ef.a wet condition should 


. have been _ reasonably. 
| anticipated from a study 


of the contractual docu- 
ments andthe amount of 


wetness. encountered was 


| “actually: Jess than the con- . 
a tractor might have | ex- 2 
ae pected 


ee ee 





Changes: and Extras: | 
eh. Where the | ‘contractor’ s in- 


_terpretation of an argu- 
ably ambigous. construc- 


| CONTRACTS —Con. . ome t3 os i‘: . CONTRACTS—Con. | : etise 8 
“CONSTRUCTION . AND “ OPERA- a CONSTRUCTION “AND ‘OPERA- oe 
“ gION—Con, + es eee TION—Con. . | : 
_ Allowable Costs—Con. page | sé Changed - Conditions (Difter- Sa? 
~-as specified in the Limi- _ ing Site Conditions)—Con. Page 
- tation of: Cost Clause in aD Quantities of reck emcoun= ~~” 
: circumstances where the tered by a road construc- 
"evidence did° not estab- tion contractor materially _ 
lish that the contractor .. in excess of what should 
“was directed or induced _ have been anticipated | 
- to continue performance, from the contract Plams 
that there was any under-. | ‘together with the absence 
e standing that additional | of suitable - ‘material in’ 
py ds"w oul d be provided, af : situ: or from borrow for si 
or that a change to the — ‘finishing the road to - 
‘ contract had occurred, avy, Government. re~_ 
- the contractor’s claim for — oa: quirements _ is ‘found to 
-. overrun is denied on the - constitute a Category { 
: grounds - that ‘the con- Changed - Condition. 
tractor ‘had proceeded Where, the contract docu- : 
E with performance at his ments taken as a whole 
- ‘own risk and that whetb- _ and construed im the light 
Pere additional funds would of the evidence of record 
fa provided was within i ' indicated. that conditions 
.- the discretion of the con- feo. . would be. more favorable 
- " tracting officer. ee 734) than those actually ex- 
= aes ae perienced) in construc- | 
Changed. Conditions (ister- ‘tion... 2-2 crote-s- 667 . 


.. tion. contract. provision _ 
. governing variations in 


internal pipe diameters. | 
would largely nullify a: 
limitation on the length: 
of the pipe over which 
the - maximum 
variation 
could extend and where 
the contractor did not 
protest the Government’s _ 
interpretation, but took. 
actions which were. only. 
consistent: with agreement 
to or acquiescence in the — 


Government’s interpreta-- 


of the 


| _ tion, the Board holds that 


a - disagreement with the 


internal | 
pipe 


_INDEX-DIGEST or a ae 
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; Government’s intérpreta- 

’ tion: first expressed» over 
three months” after a 

. problem with internal 
pipe diameters was 

.  —-brought to. the contrac- 
' - -tor’s attention by the rd- 
- jection of.’a substantial 

- quantity of pipes was 
untimely and ‘the con- 


’ tractor’s claim fora con-— 


structive. change..based _ 


on. misinterpretation: ‘of |. 


the contract: was denied __ 
: 2. Where the Board:found that 


the contracts: “contem-— 
plated that repair of listed 


defects -.in accordance 


with the Concrete Man- 


~ ual was. permissible and 
the Concrete. Manual 
contained a ‘Provision 
providing. that “repairs 


~should not be permitted 


when the: imperfections or. 


: damage : are the result ofa - 
‘continuing failure'to take 


. - known corrective action,”’ 


the Board rules. that a: . _ 


reasonable interpretation 
of the quoted provision 
' would permit the denial 
of otherwise allowable re- 
“pairs if the defects or 


damage. were attribut- 


able to the contractor’s 
continued: or prolonged 
failure - to implement 
_ measures which the- con- 
tractor either-knows or as 


a reasonably skilled.con- . 


tractor should know 


would eliminate or allevi- _ 


ate the defects. ..The 
“evidence having - estab- 
lished the cause of a 


_ particular defect and that. 
the defect occurred in. 


. significant numbers of © 7 


582-404—T4_—4 





Changes. and. Extias—Con. a 
i pipes: over a substantial bikes. 
- period” of time, the re- 


‘Page 


fusal to permit such ~~ 


_ defects to be repaired did 
- not constitute a- change: | 
to the contract. The 
—Government’s refusal to 
' permit certain: other re- 
pairs which the evidence. 
- established was based, on 
* concern for the integrity 
of any. repair. generally 
- rather than the contrac- — 
_ tor’s continuing failure to 
4 take known corrective «| 
action did constitute a — 
change to the contract... © | 
3. Where the Concrete Manual. ©. 
' placed limitations on the. - 
- repairable area of certain nog ef 
defects and did not limit © =. >: 
the repairable area of 
certain other defects but. . 
. the evidence established" - ~ 
. that all such defects: cwere 
not repairable. without ree 
gard to magnitude and _ 
-- extent, and the evidence =~ 
- established that repairs 9 
normally permitted by, os 
-the | Conerete_ Manual ee 
were not allowed; but | 
_. evidence’ of the. extent 
of defects on ‘rejected oS 


pipes was lacking, the 


Board ‘holds that - the 
‘contractor has failed to 
garry its-burden of. proof — 
that pipes were eu : 
erly . rejected. As *t 

identified : : pipes . ae ‘ 

appellant’s expert wit. 
ness testified were repair-_ 


able in. accordance -with 


the Conerete Manual, 
the. Board © holds that. 


prima facie that the pipes. 
were improperly rejected_ 


7 ; 30. 
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Changes and Extras—Con. : ‘Page 
‘does. conform to: the | _ 


Changes. and Extras—Con. c Page 


oe, “Where ‘the - ‘Government ten 


_ . fused. to allow repairs to. | 
6. Where the eines failed to 


i CONGTACh ques oto 2% 8G, > 


: certain. defects permitted == | 


by the Concrete. Manual 


© prior to conducting hy- 
_.._ drostatic tests — on the. 


7 pipes. and it “appeared ~~ — 


a that. at least some of the 
_. pipes would have passed. 


‘the test and been accept- 


able if repairs in accord- 


-ance with the Concrete 


* . Manual had been allow- 
ed; the Government by | 


‘its actions-has made the 


. evidence unavailable and 
the Board utilizes a “jury 
> verdict’ approach to de- » 

_» termine the. number of 

pipes which couid have 

been repaired under the 


‘Conerete - Manual and 


“made acceptable.-_-+-+- 
5. Where the Government re- | 


' quired hydrostatic tests 


‘of pipes in excess of those 


specified by.the contracts, 
the Board rules that the 


e contractor’ 3 entitlement — 


~ to compensation for such 


tests could properly turn. 


on the results of the tests 


inasmuch as the Inspec- 
tion and Acceptance . 
Clause of. the General. 

Provisions (Standard 


_- Form : 23~A, April . 1961 
“Edition) allows the Gov- 
ernment at any time 


| . before final acceptance of 
-. + the entire work to request 
= _ the removal of completed 


work at. the contractor’s 
- expense if the work does 


— not. conform to ‘contract ss 


a requirements | and for an 


a equitable adjustment to 


the contractor if the work - 


30 | 





\-gupport. the: contractor’s 
-» ¢laim as to. the amount of 
extra repair work and © 

testing required. by -the — 

Government and the 

quantity of pipe -which 

was. improperly rejected bs 
and there was substantial 

: evidence that the contrac- . 
ter had. ‘underbid the 


work and that a. signifi- 


cant portion of the con-. 
-. tractor’s costs in addition 
. to its estimates was due to — 
- factors such as unproven 
- or unsuitable machinery | 
and equipment, improper: 
maintenance, and inex- . 

_ ‘perienced .and unskilled - 
de labor, justification for the 
- total. eost method of: 
_. computing an equitable 
adjustment has not. been 
-established. The Board 
‘holds that the equitable . 
adjustment, due the con-_ 
tractor may properly be — 


computed on-the basis of 


summaries of costs. from 
 . appellant’s books and rec- 
-otds, overruling a Goy- | 
ernment objection to such - 
cost presentation made — 


for the first time on brief - 


thatthe books.and records | 
. from which the summaries. 
‘were prepared were not — 
available at the hearing, 
since the record revealed 
that appellant “had re- 
peatedly offered to make | 
its records available for ~~ 
audit by the Government 
prior tO the hearing.-.2. | 
4. The Board denied the Gov- ~ ° 
“emment’s motions to dis- | 


- CONTRACTS—Con. | 


CONSTRUCTION’ AND omens “a 


. TION—Con. | 
Changes and - Extras—Con. 


miss as beyond. the juris- . 


diction of the Board, the 


- contractor’s claims to be 
compensated. for ineffi- 
ciency ‘resulting from the 


interim wrongful ‘Tejec- 


as paid to its subcontractor 
- because of the unavaila- 
- bility of pipe for laying 

- which was allegedly at- 


tion of. substantial quan- 


tities of pipes and for 


reimbursement: of a sum 


7 tributable to the’ Govern~ 


ment’s incorrect inter~ 
- pretation of the contract. 
- as. to permissible internal 
diameters of the pipe. On 


5 the merits the latter 


claim was denied, since | 
Government. responsibil~ -» 
ity for this payment had 
not been established._-_. 


Government motion ‘to 


dismiss as beyond - the 


jurisdiction of the Board | 
a claim arising out of. 


"severe and arbitrary in- 


- spection was denied, the | 
Board holding that such 


a claim was not readily 


‘distinguishable from 
claims based: upon’ the © 
imposition -of excessive — 


~ standards. of workman- 


i, 


ship’ which claims are 
clearly. cognizable by the 
Board as constructive . 
changes... A contractor’s- 
' glaim for. lost profits in 
such cirtumstances was’ 


dismissed as beyond. the 


_ jurisdiction of the Board — 
since the concept. of an. 


equitable adjustment eX- 


_ cludes anticipated. or un- 


earned profits on work | 
not accomplished sete. 3 


_INDEX-Dian ST 
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CONSTRUCTION AND OvERA. re a ee 
TION—Con. iH 

Changes and Extras—Con. = 

9. A contractor’s: claim for inter- : 

- estas part of anequitable 

adjustment was denied 

7 where. there was no evi- “7 

_ dence of specific loan : wees 

transactions or of pay-  - 

~ ments: of interest in . the ov 


‘10. ‘Where. a supply: contract 


“Page. 


which provided for the a 


of a television antenna 
system. did not contain. Ce 


or other ‘pay for delay” 


clause and. the Govern- _ e, See 
ment issued a modifica oe 
tion postponing the. deliv- 
_ ery date “because the” 
building in which | the» 
system. was to be in- 
stalled had not been ~~. 
completed, the Board peat | 
‘missed as beyond — 
jurisdiction the. re - 


- delivery and installation — a 


“Suspension of the Work” | ss 


tor’s claim for costs in- = | 
curred in maintaining a 


ment of the delivery date 
was not a change. within. 
the meaning of the. 


| “Changes” clause___-__- os 
u. ‘Where the contract obligated 
the Government to pro-. 

- vide borrow. sources. where . 
‘sufficient quantities - of | 

aa suitable material were not. 


available from oa. 


excavation as - planned 
and where the Govern- 
“ment ‘did not comply 
with this obligation when. 


the condition was: called 


_ toits attention, the Board | 
holds that directives e 
which required the con 


- grew in readiness to per a ea 
form the installation in- 7 ae 
- .asmuch as the postpone- = ™ 


“conTRAC TS—Con. oy 3 
“CONSTRUCTION AND - OPERA- . 
_ TION—Con, ; 


material 


| Changes and. xttas—Con. 


-. tractor to acrouaue! 
~~ around” for borrow and to 


. rearrange the available 


the cost of repairing a 


lagoon . which was al- 


2 | legedly . damaged because 


a.dike not required by 


the contract channeled 


~- floodwaters from a’ rain- 
storm 
Was denied where the — 
evidence did not estab- 
_ jist’ Government respon- : 


into the lagoon 


_ sibility for the existence 


ae of the. dike, a portion of 


constituted a. 
_ constructive change----- 
contractor’ s. claim for 


“INDE: X“DIGE EST 


Page ot 7 


the damage.was attrib- . 


. utable to an open sewer 
- trench which was. the 
. eontractor’s . 
J. ty and the evidence: did 
ee Ob establish that the - 


_.. dike was a principal’ caus- 


a Where a contractor’s inter- 

' pretation of the. amount’ 
of ‘access: road improve- 
ment for which payment © 


 - ative factor in flood dam- 


- WEE to the. lagoon. Under 
the Permits and Respon- 
_. sibilities clause (Article 12 

of Standard. Form 23-A, _ 


- gontractor is. responsible 
- for the work until ‘com- 


Construction Aosinet Drafter 


© would be made under a 
contract. ‘for the  con- 
- struction of a power line 


“Was determiried ‘to. be. 
Pat reasonable and, based - 
= upon a site 


investiga- 


“tion, the contractor had 
-reason to suspect that. — 


responsibil- | 


Ee June 1964 Edition), thie 7 


gee) pletion and. final accept, : eo 
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_ CONTRACTS—Con.. are eae 
- CONSTRUCTION. AND OPERA : 
TION—Con. - . 
‘Construction Against - 
_ Drafter—Con. _ . 
: -the: Government’s 8 ‘esti- 
mate of. the amount of: 


_ access. road. was sub- 
- stantially understated, 
but . the Government. 


_. withheld the specific list. 
- of access roads . which © 
_ prior to the issuance of 
.. the invitation it had de- — 
_ termined were necessary — 
 foritsneedsandforwhich ~~ 
... payment would be made, , 
. the Board. holds that the: 
.. Government’s failure to — 
disclose material informa- 
tion in. its. 
Yo prior to 
_. the consequences 
. mally attributable to, a 
. bidder who fails to make 
. inquiry concerning an ap- 
- parent conflict . between 
. the estimated. quantity Binge 
. and.the results of the site — 
_ investigation Seema 
2. ‘Quantities of rock. encoun- 
_.. tered by a. road construc- a 
... tion contractor materially 
in. excess of what.should _ 
been. anticipated 
_ . from the contract. plans | 
-. together with the absence 


bid overcame 


of suitable, material in 


. situ or from borrow for 
. finishing the road to sat- 
"isfy Government  re- 7 
= quirements | is found to 
- constitute a: Category 1. 
Changed Condition where. 
the’ contract ‘documents az 
taken as a whole and 
construed i in the light Of 
the evidence of record | 
: indicated. that. conditions | 
--would be more favorable 
_than. those’ actually ex- 


perienced in construction. 


possession: 


nor-" 


Page. 
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Differing ‘Site Conditions. oe Drawings and Specifica- 


( Changed Conditions) — 


| 1 Quantities ‘of. rock entoun- 


~tered by a road construc=- 
~ tion contractor materially 7 


in excess of what should 


_” together with the absence 
of . suitable matérial ‘in 
‘situ or from borrow for 

finishing thé road to sat- 


- havé been anticipated ¢ 
from the: contract. plans 


isfy Government re-_ 


quirements is. found to 
 gonstitute a Category \ 1 
’. Changed Condition where 


. the contract documents — . 


_ taken as a whole and 
construed in the light ‘of 
' the evidence. of record 
indicated that coriditions 


“would. be more favorable | 


“than those actually . éx- 


667 


 perienced in  construc- 
ion Se ee eee ea 
Drawings and | ae ecific aq 
: tions | 


Th Where the Board found that 
contem- ~ 
'... plated that repair of listed. 

.. defects in = a 


. the contracts 


, accordance 
with the Concrete Man- 


the. Concrete Manual. con-~ 
“repairs 


. viding that 


. Should not be permitted 


 . ual was permissible-and. 


tained a provision pro- 


2 when the imperfections . 


. or damage are. the result 


.: .of @ continuing failure-to- 
ae take known corrective ac- 


tion,” ~ the Board rules _* 
= that a reasonable inter-. ; 

es ‘pretation. of the quoted 
provision would’ permit 


_ ‘the denial of otherwise al- 


-lowable repairs if the de-.- .. 


‘fects or. damage were. at- 


sd Mien 





 tions—Con, - Page 
.. tributable to the contrac- ee 
. tor’s ¢ontinued or pro- +. 
longed . failure to imple- | 
-. ment measures which the = © 
. contractor. either knows 


OF as & reasonably skilled). © | 


: contractor should . know | a 
would eliminate or allevi- 
ate the defects. The evi- — 

_ dence having established ico 
the cause of a particular. _ 
- defect and that the defect -_ 

significant _ 


occurred in 
numbers of pipes over a 


_ substantial © period of - 
- time,.the refusal to per-_ 


mit such defects to be 


. repaired did not consti- 
_tute.a change:to the con- | 


tract. The Government’s 


. refusal to permit certain 
_ other repairs which the 
_. evidence established was 
based on concern for the 
integrity of any repair. 
_ generally rather than the 
- contractor’s | , 


continuing 
failure to take known 


© corrective action did con- | 

stitute a change to the 

: contract__....- Aaa ees a 

2. . The Board. denies a construc- | 
_ tion - contractor’s claim - 9. 

for the cost of construct- 

ing a.dike which was not 

. a contract requirement | 

, where it finds: | oe 

__the dike was constructed °° 
of excess materialfrom ao 

; sewage . lagoon, Ropes 

- tion of which was acon- 
tract requirement; (ii) a. 


excava- : 


(i). that . 


reasonable construction of 


the contract would permit. 
: the contracting. officer MO. ine 
direct the placement Ole SS 
-.- excess material from the | 7 
- lagoon at any place with- ae 


Pout es og _INDEX-DIGEST 


- conrRAcTs—Con. oe oe te  CONTRACTS—Con,. Saleh 
CONSTRUCTION AND “opera. oe _OONSTRUCTION AND “OPERAL 
TION+Con, 7 — PION—Con. | : 


“D rawings and ‘Specifica- Drawings and’ ‘Specifica- | 


from a study of the con- 


‘3 -tractual documents and 





7 Where a contractor’s inter~ 


- pretation of the amount 


‘Page . 
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ee tions—Con. | ‘Page | tions—Con. 

in one-half’ mile ‘of the _ the amount of wetness 
site and:.no. part. of the ‘ encountered, was actually” 

- dike -was in excess: of -one- . less than the contractor 
~ half mile fromthe site; might have expected... 
~_ Gii) construction. ‘of ‘the 7 5 Quantities of rock encoun- 
“dike was not ordered ‘or . tered by a road construc- 
: approved by anyone hav- . tion contractor. materially 

.. ing ‘authority to commit In excess of what should 

' the Government; and (iv). have © been anticipated - 

"the contractor failed tO- from the contract plans 
7 protest to the contract- — ‘together with the absence 

o ing. officer when the al--~ of suitable © material in 
~« leged_ extra work: was situ or from borrow for — 
| performed. __-___-- Se. - 280 | finishing the road to. | 
3. While Federal custom ordi- - | - gatisfy - Government Te- 
~ narily prevails over local .’. . quirements” is ‘found to - 

- usage when in conflict, ~~ constitute ‘a Category 1 

7 “in resolving’ a dispute Changed Condition where 
3% concerning the - reason- . - the contract documents: 

.. - ableness of tolerances per- | taken as a whole and | 

mitted’ under a, contract. -. . construed in the light of 

for, the construction of a _.the evidence of record 
road, state and not Fed- — — indicated that conditions 
eral custom is held to: would be more favorable - 

-~ govern, since the evidence - than those actually. ex- 
*. showed. state usage to be perienced in° ‘construc : 
’ standardized and the One eae 667 

Federal trade - “practice. 6. Where the contract: obligated 7 
was not. ‘clearly estab- see the Government to pro-~ 

ie BNO oa Gro tus B45. vide . borrow sources. 

A ‘Where @ contract for the where sufficient quanti- 

. °. construction of a road — ties of suitable materials — 
'. provided for the place-— were ‘not available from — 
- ment of underdrain, esti- ' roadway excavation. as © 

- mated at 3000 linear feet, planned and where the ~ 
oe: claim by a@ contractor '- Government did not com- - 
under the Changed Con-— ‘ply with this— obligation 
ditions clause upon en- when the condition was 

countering water seepage, -‘Galled to its attention, the 
.. ‘which necessitated less _. Board. holds that direc-— 
‘than 3000 linear feet’ of tives which required. the 
a underdrain to ‘be placed, : -contractor to. ‘“‘scrounge © 
was denied, since the around” for borrow | and 
an 3 presence of a: wet condi- to rearrange the available 
- tion should - have ‘been. - material: constituted ° a 
reasonably anticipated _ constructive change_.--. _ 


667 — 
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—D: rawings: and “specifica Estimated ‘Guantities—don: . Page 4 ae 


tions—Con. 
> oF - -ACCeSS . road “improve- 


- Page | oo 


» Inent for which payment — 


Ze determined to: be. reason-~ 


= ‘would. be ‘made. under. a : 
-eontract-for the constric- 
<> tion of a power: line was 


able: and, _ based. ‘upon — 
a site investigation, ‘the - 


~~ gontractor had reason’ to 


suspect that the Govern- 


--ment’s estimate. of the 


amount of. access road 


‘. was: substantially under- | 
| stated; but the. Govern- | 
-:-Mment’ withheld. the spe- 


- .cifie list. of access Toads 


~ which: prior to the issu- 


ance of the invitation it 


=o “had determined were nec- ; 


essary for its.needs and 


> for which payment: would 


' be made; the Board holds — 


-that the: ‘Governnient’s 


: failure to. disclose mate- 


.. possession: prior to. bid 
“overcame the” 


vial information in its 


—conse- ae 


‘quences normally attrib- 


- wtable to. a bidder. who 

fails to make inquiry con- 
- eerning an apparent; con- 
flict between - the: esti- 


| Estimated Quantities | 
ol Quantities of rock encoun- 


. tered by a.road construc- 


tion contractor materially 
. in excess of what should 
been anticipated — 


_ have 


‘mated quantity and the. 
results of the site investi- 


: from, the contract plans 


_ together with the absence 


of suitable. material. in 


_ situ or from borrow for 


finishing . the “road. : to 


‘satisfy Government re-_ 
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quirements is found. to' 
-~ ‘constitute a. Category Bo 
.» Changed Condition where. 
-. the contract documents,» 
* taken as. a whole and | 


construed in the light. ‘or ? 


~ 


* the’ evidence of record - ae as 
' indicated that conditions ~~ 
> would’ be more fayorable os 3 
. than ‘those. actually: OX- | 
 perienced in. ~construc- eats 
aN Where a ‘contractor’s aes ee ie 
a pretation of the amount - 
of access. road improve- Soo 
-- ment for which payment 
. would be made under a 


contract for the construc- ...- ue 


tion of a power line was’ 
_*« determined) to be rea~ 00") 
‘sonable and, based upon... :..- 


a site investigation, thes oe 


| pres had reason: GOS? is 
‘suspect that the Gov- 9.60 
~ ernment’s estimate of the =~ =~ 
amount of access road 
“was substantially under- 9 - — 
' stated, but the Govern-' _ ae 
7 ment withheld the specific eee, 
list of access roads which .. > 


prior to the issuance of >. 


the invitation ~ 


it had 

- determined: were neces- _ | 

_ sary for its needs and. for. ’ ; a A 
_ which payment would be 

_- omade, the Board. holds So foe 
that the Government’s eee 


failure to disclose man aes 


' of the site investigation 


terial information in. its. -!4 , 
- possession. prior .to - pid’. © #2 
~- overcame the - 
‘quences normally attrib- yt es 
“-utable to a bidder whofails - 
~ to make. inquiry concern-_ i oe 
ing an apparent. conflict 
~ between the estimated ae we 
quantity and the results: | 


conse-: |. 


= CONTRACTS —Con, 


CONSTRUCTION | ‘AND OPERA 


- TTON=Con, 


. ae | General. Rules of f Construce = 


tion. ef 
1. Where ‘the contractor’ 3 in- 
 terpretation. of. an 
7 arguably ambiguous. eon- 


fic struction. contract. provi- 
sion governing variations 
'. in internal pipe. diameters. 
would - ‘largely: ‘nullify’ a 
. limitation on the length 


a of the pipe. over which 


” the. maximum _ internal. 
*.- variation of the. pipe — 
_- could. extend and where 


the contractor did . not 


| "protest: the Government’s 


_ interpretation,” but took 


actions which were. only 


: consistent. with agree- 


| ‘ment. to or acquiescence 7 


in: the Government’s:in- 
__ terpretation, the Board 
_ _ holds: that a disagree- 
ment with the ‘Govern- 


‘ ment’: S interpretation first. 


>. expressed. over . three 
_ months after a prublem 
with internal pipe diam- 
_ eters was brought to the 
_contractor’s attention by 


the rejection of a sub- — 


stantial quantity of pipes 


was untimely and the: 


- contractor’ Ss claim: for a 
- constructive change based 


-on. misinterpretation of — 
the contract was denied. _ 
2 “Where a. contract provision _ 
. prescribed a method for 
-. the repair of airholes in. 
gasket. bearing areas of 
. conerete’ pipe and pro- — 


_ vided that. “ATL other 


.. repairs shall be made in. 


accordance with. the pro- 


“ cedures ‘of Chapter VIT of . 


_ » the Sixth Edition of the 
Migget ay 2 -. Bureau’ of a 
ke meee _.Conerete ‘Manual, * and 
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. CONSTRUCTION. AND - ‘OPERA: a 
TION—Con, _ . 35 : 
General ‘Rules of Construc- 
tion—Con. e 


‘ - Page. 
_ the. Conerete - Manual: mM: 
- addition: to. prescribing 
_.methods of. repair, listed 

. nine defects. which were 


normally: repairable and | 


: where the:évidence: -estab-~ : 
| lished” that: during. con- 
' tract. performance. the — 
parties considered: the ~ 
Concrete Manual to con- - 
trol not only methods. of |. 
. repair but also the types 
_. of repairable defects, re- 


pair of the listed’ defects 
‘was’ permissible. notwith- 


Z standing that the  con- 
"tract: reference © was: to. 


“procedures”? of the Con- 


. -erete: Manual.: and: the. — 

re Government’s: contention 
‘ uae under the dictionary 
_ “procedures” and ‘‘meth- 

-. ods’? -have the - sane 

2 meaning... Pape ae ee me lene 
3. “While . Federal custom. -or- 
-dinarily prevails over. 
local usage when in con- 
flict, in resolving a: dis-. 
_ pute concerning. the 
., reasonableness. of toler- 
ances permitted under.a 


contract ‘for. the’ ‘con- 


struction of @ road, state 
and not. Federal custom . 
is held to govern, since 


the evidence showed state 


- usage to be standardized 
and the Federal trade’ 

re practice was’ not clearly F 
at: -established_____.-2.-2-- 
a. Where the Government is 
"obligated: to “‘compen- 
- gate” the: contractor for 

_ réstoring.’ “damaged ° work 
- under a contract provi- 
- sion entitled “Con- | 
.--tractor’s  -Responsibility 
; for Work,’”- the. word. 


29 


345° 


“i “ CONTRACTS—Con. 7 
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_ CONSTRUCTION. AND OPERA- i 
~ TION—Con, | 


t 


used in. other. provisions. 
of the contract. —------- 


‘ing than the 


General ‘Rules of. ‘Construc- 
* tion—Con; 


“compensate” 


3 is: condtd- 
ered to have a different 


words 


“equitable adjustment’’ 


. Intent of Parties - 
1. "Where the Board found that 


7 the contracts ° 
- plated 


contem- 
that: 


repair. of. 
. listed defects in .accord- 
“ance with the Concrete 
Manual was. ‘permissible 
and the Concrete Manual 
- -contained.. 


- a “provision. . 
- providing that. 


“repairs 


should. not. be permitted | 
when the imperfections 
or. damage. are the result 


_ of-a continuing failure to 
take known _ corrective 


action, 7 the Board rules 


7 i that a reasonable inter- 


4 pretation of the quoted . 
provision would. permit — 


: the denial of. otherwise | 


| allowable. Tepairs if the. 


defects. or damage were. 


attributable to the con- 


tractor’s | continued or 


| _ prolonged failure to im- . 
_ plement’ measures which 
the . contractor: 
: knows or as a reasonably _ 
skilled: contractor should 


either oe 


-_ know would eliminate or 
. alleviate the defects. The — 


we particular defect and that 
. .the defect occurred in. | 


-__ be repaired did not con- 


stitute a change to the 


evidence. having estab-. 
. lished the cause of a... 


‘significant, ‘numbers of 
_ pipes over a substantial 
period of time, the refusal 

-. to permit such defects to 


Page 1. 


| certain 

which the 2 oe 
_ established. was based on - 
concern for the integrity : 
of any repair generally. 

_ rather than. the contrac-- 

~~ tor’s continuing failure to. 

'-take known: 
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by virtue. 


CONTRACTS—Con. Se 
aie CONSTRUCTION AND OPERA: - 
_TION—Con,° eS 
Intent of Parties—Con, 


contract. ~The 


Govern- 


ment’s refusal to permit. | 


~ other 


corrective . 


repairs 
. evidence 


action did constitute a 


“¢hange to the contract.___ 


Modification. of Contracts 


LA construction - contractor’ S 
claim for an equitable 
: adjustment is | 
--where the evidence shows 


denied | 


that payment for the é 


: overlay work involved in | 
_ repairing eroded pave- . - 
ment was “provided forin 
an accepted change order. * 
and the appellant failed — 
to sustain: its burden of 
showing that the - mg ef 
straitened financial -cir- = 


cumstances in which the 


time of the. change order 


Warranties | es ade 
a Unde the Standard | Forth Pe se 
‘Supply: Contract. Default one 
clause, a termination. for- . | 

. default, following ‘accep- “ee ee 
tance, of a contract HOR) 2 2 2 

‘the purchase of a. scan- 

; ning électron microscope oa 


contractor was. in at the 


was the resulé of wrongful: 

action by the contracting. ae ee 

officer or other Govern= 2 

ment. personnel admin= 
_ istering the contract un- 
_ der which. the claim ont 


duress was asserted - ae - 189. : 


on the grounds: it was 7 a . 
defective, latently, and. — 


‘of various - 


: “ CONTRACTS Con, we 


“CONSTRUCTION | AND” “OPERA : aes 
-TION—Con. - 
--Warranties—Con, 
wade breaches of rane was i | 
|”. improper in the.absence 
of a notice preceding the © 
~ termination affording the 


ee contractor, at least ten 


days. within - which | to- 


cure the defects, and was, 


accordingly, treated as a 
termination for the con-| 
venience of the Govern- 


| _ DISPUTES AND REMEDIES 


"Burden. of Pro of 


a ‘Where the Concrete Manual! 
"+ placed. limitations on the. — 
Sia be “repairable area of certain 
~~ defects and did. not limit -— | 
'. the repairable area. of 
certain. other defects but 
the evidence: established 
'_ that all such defects were | 
not. ‘repairable — without _ 
regard to magnitude‘and 
extent, and the evidence 
established that repairs 


Pgs normally permitted by 


the. 
were not: allowed, but 
 eyidence of the extent of — 
‘defects. on rejected. pipes 
Was lacking, the Board — . 
holds that the contractor 
has: failed to carry its 
burden of proof that pipes - 
- were improperly rejected. 
ee identified pipes — 
.. which appellant’s. expert 


‘with the 
q Manual, the Board holds — 
that appellant has estab- 


Conerete «Manual 


As. to 


witness testified were. re- 
pairable in encore tee 


7 : . lished © prima. facie that 
ms o the pipes were improperly 


. PejeCied seco ales 


ge. “Where substantial ‘Guantties 


- of pipes which had been 


~ Concrete | 


oe "INDEX-DIGEST. 
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_-. ‘aecepted were rejected on — 


__ tract requirements, 
-. subsequent rejection’ of 
- the pipes was improper - 
-.even though the initial 
acceptance: was not the 


_ - acceptance, 


CONTRAGTS—_Con. Ege or 
DISPUTES AND REMEDIES—Con. 
an Burden of Proof—Con. 


ot oa 7 


a, subsequent inspection, i: 


7" and the evidence did not 
-.. egtablish’ that the. pipes » 


did not. conform: to. con-— 


final acceptance contem-. 


thé | 


plated by the contract |. 


and even though it is a 


general.rule that the bur- 
- den is on the. seller‘ to 
' prove 

jected prior to accep- — 
tance conform to contract — 
requirements. The Board , 


that. goods  Tre+ 


holds | ‘that ‘the initial 
in ‘the ab- 
sence of evidence ‘to. the 


contrary, established that 2 
the pipes conformed to — 
_ the ‘requirements of ae 
Gontract... Scena ckoebece - 

3. Where the Government Te- .. 
fused. to allow repairs to 
“certain defects permitted 
by the Concrete Manual — 

. prior to conducting hydro- 
‘static tests on the pipes - 
and it~ appeared that at— 


least some of the pipes 
would have passed the 


i test and been acceptable 
ees -Tepairs in accordance . 


with the Concrete Man- 


_ ual had been allowed, the : 


Government by its ac- 
tions has made the evi- 
dence unavailable and the 


Manual aud 


30 


‘Board » utilizes a “jury 
a verdict” approach to de-- 

termine the number of © 

pipes which could have 
" been repaired under the. 

~ Concrete. 
- madeacceptable..-..--- 


INDEX-DiGEsT 


 CONTRACTS—Co: on. CON TRACTS—Ci on. 
DISPUTES AND REMEDIES—Con, 


“ Burden of Proof—Con. | Page. “Burden of. Proof—Con. | 


_ teting the contract under 
* which the claim of duress 
was asserted.___- pene ee 


oh A contractor’ s. claim for the 


cost of” repairing a la- 


goon which was allegedly — 


_ damaged because a dike 


not required by the con-— 
channeled — flood-. 


- + tract — 
‘waters from a rainstorm 
‘into the lagoon was 
denied: where the -evi- 
dence did not establish 


| Government responsibil- . . | 
ity, for the existence of 
a portion | ofr” 
the damage was attrib- : 
utable to an open sewer _ 


the . dike, 


trench which. was the 
. contractor’s. resp onsibil- 
ity and the evidence did 
not establish that the 
dike was 


_ Responsibilities clause 
(Article 12 of Standard 


sForm 23-A, June 1964 _ 


a principal . 

causative factor in flood. 

damage to the lagoon: 
- Under the. Permits and 
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vised — 


Ts ‘Where a contractor under » a 
- cost-plus-fixed-fee ete eet 
tract gave notice of an... 

impending overrun but. ee 

proceeded with perform- | 

-ance without being ad- =~ 

additional 


that 


4, A construction “‘coritractor’ 8 Edition); the ee ae 
claim for an equitable ad-. is — responsible for . the - 3 
_ justment is denied where | . work’ until completion © 
.- the evidence shows that. and final acceptance__.._. 7 
payment for the overlay ~ 6. Expert testimony giving estix =. 
work involved in repair- - mates. of what would: be. peg 
ing eroded pavement was . thé cost for a reasonable = 
provided for in an ac- -contractor to restore 
cepted change order and cor _ damage to a road projecth 
" the appellant failed to | . and to finish the roadway =. 
_ sustain its” burden of : _ is not accepted. where the |. - 
showing that the strait-_ testimony is unclear and .- |... 
ened financial circum-_ ambiguous respecting =’ 
stances in which the con- the - applicable time ces ae 
tractor was in at the time - period, ' whether all ele- oO - 
of the change order was ar . ments: of costs and profit. 
the result of wrongful. are included, and whether |. 
action by. the contracting ‘the task being estimated —. 
officer or other -Govern- - was’ comprehended — by eich 
- ment ‘personnel adminis- the expert: 2.22 22 ‘ 


cons a 


funds had been provided - a 


as specified’ in the Lim- 


 itation of Cost Clause in _ 


circumstances where.the ~ | | 


evidence did not. estab- 


lish that. the contractor - px 
was directed or. induced...» 
to continue performance, 


 that'there.was any under-., >." 
standing that additional, =. 
funds would be provided, - | 


or that’ a change to the 


contract’ had occurred,> » 
. the contractor’ s claim. o oe 
overrun is denied.on the --_ . 
‘grounds that the con- 
'. tractor had proceeded with. enon 
: performance athisown risk i : a 
. and that whether: addi-— a : rae 
tional funds. would be... 
ass provided | was” within the ; 
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Burden of Proof—Con. oo 4 
‘Page Liquidated Damages—Con. 


|  ofs a witness for the © 
_ appellant created an in-- 
ference that the. Govern- 


ment was responsible for. 
an indeterminate portion | 


removing - 
from the work area on a 


oes a protracted delay.in - 
utility. poles — 


- Equitable Adjustments 
1. Where the Government’ re-- 


quired. hydrostatic tests 


_ of pipes in excess of those 
_ specified by the contracts, 


the Board rules that the. 
contractor’s entitlemeht. 


to compensation for such. 


\diseretion of the con- . ee 
tracting officer... ----~-- 734 . road construction job. and ser, 
a | . that the Government 
Damages failed to rebut such in-. 
.. Generally ference even though -in- 
“ae ‘Where ie Government is | formation having 5 direct: 
obligated to “compen- _ bearing on the propriety — 
sate’? the contractor for of liquidated damages. 
~ restoring damaged worl: i assessed for delayed per- 
/ under. a contract provi- formance was apparently 
_ sion entitled. “Contrac-— _ within its possession. or. 
-.-tor’s Responsibility for was more accessible. to: 
Work,” the word “com- - it than it was to the 
tas = ‘pensate” is. considered - 7 appellant, The Board 
to havea different and therefore reaffirmed its: — 
- more limited meaning prior holdings. ‘that: no: 
te &¢ ; i, ; 
' than the words e equit- attempt should be made 
able adjustment used ie a to apportion the delay 
in other provisions of ax "between the parties and’. 
_ the a 559 . that, the contract time — 
) Actual Damages - s should. be extended. tor 
Ze Where the Government is — = the date the contract: 7 
obligated to compensate was determined to be: a 
- the contractor for resto-. _ substantially complete. . 235 
— - ‘ration of damaged. ‘work . : - Measurement - a 
under a contract for road — _ 1, Expert testimony giving esti- 
construction | and. actual mates of what would be 
costs are in evidence, the _ . the cost for a reasonable 
_ contractor’s entitlement. _ contractor to restore dam- - 
ae) compensation is based age to a road project and | 
on recorded actual costs. 508 . to finish the roadway. is 
| Pia es a ' not accepted Lae = = 
| “1. The Board denies a Govern- testimony is unclear an | 
| ambiguous respecting: the. 
ment motion for recon- aes ‘ 
+ ¥ : applicable, time period, 
- » gideration where it finds . te eS Ona ee , 
| aes aac er | whether all elements, of 
- that-a diary entry con- : aaa 
: ‘ ae costs and profit are in-’ | 
tained in an exhibit | 
ee .. eluded, and whether the . 
offered in evidence DY? <x: ey - 
: . task being estimated was - 
. the Government,  to- | | 7 
gether with the testimon i Corp neneee) bys tle 
aa | y OXPGrM ene se sea e cosa. | OOS! 
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CONTRACTS—Con. | 3 
- DISPUTES AND REMEDIES—Con. 
‘Equitable’ “Adjustments—Con, . a 


‘unskilled labor, justifica- 


‘tion for the total cost 


method of computing an 


equitable adjustment has — 


not been established: The 
Board’ holds that the 


: equitable adjustment, due ~ 
the contractor. may. prop- | 





y uris diction 


Ll The Board denied ‘the Gov- | 
-ernment’s motions to, dis- 


miss as beyond the juris-...._ 


- diction of the Board, the 
_contractor’s claims to be ° 

- compensated for ineffi- ar, 
“ciency resulting from the == | 


_ tests could properly turn’ Page |. erly be computed. on the’ Page. 
; on the results of the tests — “basis. of summaries of 
" inasmuch as. the Tnspec- ’ gosts from appellant’s 
“tion and - Acceptance books and records, over-. .. 
° Clause of the General _* yuling a ‘Government ‘ob- a 
Provisions (Standard. - jection to such cost pres- 
Form 23-A,. April 1961 entation .made for the — 
' Edition) allows the Gov-- first time on brief’ that 
“ernment at any time be- “ the books: and. records: 
fore final acceptance of. . -. from which the summar- 
-. ‘the entire work to request ‘ies were prepared were : 
the removal of completed ~ not available at the hear-. 
work at the contractor’s » ing, since the record ré-° 
Rae expense if the work. does | - vealed that appellant had - : a fei 
“not conform to° contract . — repeatedly offered 62 a ee 
' requirements and for an make its records available ~ 
- equitable adjustment to _ for audit by the Govern- 
- the contractor-if the work : . | “ment prior tothe hearing. - ae Sl 
" does conform to’ the ¢ con- > | 3. A contractor's claim for in- 0 
(i 1 ene ae ene eae 30 __ .terest-as part of an equi- 
2. Where the evidence failed to table adjustment was. de- 
- ‘support the contractor’s e “nied where there was no. 
ra 6 claim as +0 the amount of _ evidence’ of specific loan Bie 
extra repair work and : transactions or of pay-. °°. 
testing required by the. | “ments. of: interest - ‘in: the oe ae 
. Government... and — the . WOCORd 2.328 ioe ee 2 Bl aa 
_. quantity of pipe which i 4 “Where the Government cs 
was. improperly. rejected. . | obligated © to. “compen- . : ee : 
and there was substantial — sate” the contractor for ee 
evidence that. the con- — restoring damaged - work 9°. 
tractor had underbid. the - under a. contract; pro-— 
-work and that a signifi- vision entitled “Contrac- 
cant portion of the con- | tor’s: Responsibility - for 
. -tractor’s costs.in addition Work,” the word ‘‘com- © 
to its estimates. was due _pensate”’ is considered to. 
‘to factors such as un- : have a different and more: 
‘proven or unsuitable ma- . limited meaning than the 
chinery and equipment, — words “equitable adjust- _ 
-improper maintenance ment’’ used in other pro- . 
and .inexperienced and visions of the contract. - ~ 559 
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"DISPUTES AND soaten teen 


mf urisdiction—Con. 


- interim wrongful rejec-. 





_ tion of'substantial quanti- 

ties of pipes and for .reim- 

.  bursement of asum paid to 

_ . its subcontractor because ° 
‘of. the unavailability of 


pipe for laying which was 


“3 allegedly - attributable. to 


i the. | 


the - 


“Government's Sige. 


correct interpretation of 
the contract as to permis- _ 
>, . + sible internal diameters of 
the pipe.. On the merits 


latter 


_dismiss as beyond -the 


a 


a claim arising out of 


claim was 
"denied, since. Government | 
responsibility | for 
payment had not ‘been 
“established__.-2.----1. 
Government motion | to, 


this 


—3l 


jurisdiction of the. Board 


severe. and arbitrary in- 


vis ‘spection was denied, the. 
_. Board holding that such — 
a claim was not readily. - | 


a distinguishable 


from 


claims based upon | the | 


. imposition of excessive 


- standards of -workman- 
' ship which | claims are 


; - Board as. 
' , changes. 


clearly cognizable by the 
constructive 


-}.¢laim for, lost. profits in 
-. such circumstances was 
dismissed as beyond . the — 
“a jurisdiction of the Board | 
-- since the concept of an 
| 7 equitable adjustment ex- 
cludes. anticipated or un- 


earned . profits on work . 
fy at not accomplished: -__-- oat 
ne os “Where a supply .contract 


"i - which provided for the 
: : re delivery and” installation 
“ofa television. antenna 
ae system did not contain a | 


A. contractor’s 


Page | 


Bie 


delay”’ 
Government 
- modification postponing 
- the. delivery date be- — 
-. eause the building in: 
. which the system was to 
_to be installed had not 
been - 
Board -dismissed as. be- — 


_INDUX-DIGEST oh 
| “ CONTRACTS—Con. . een 
7 ‘DISPUTES. AND REMEDIES—Con. 
-Turisdiction—Con, ; 
~ “Suspension of 
Work” or other “nay. for 
clause and the 
issued ‘a | 


| the 


completed, the 
yond its jurisdiction the 
contrac¢tor’s: 
costs. incurred in main- 


taining a crew in read- 

. iness to perform the in- ~ 
stallation inasmuch as the ~ 
- postponement of the de-. 


livery date was not a 


“Changes” 
CIAURG 22S ceded e ee 


Substantial Evidence , 
1. Expert testimony giving esti- 


mates of what would be. 


the cost. for a reasonable _ 
-contractor to 
damage to a road project - 


_restore 


and to finish the roadway 
is not accepted where the 
testimony is unclear and 


_ambiguous respecting the 
-applicable time . period, 
whether all. elements of _ 
‘costs and profit. are in- - 
cluded, and whether the 
task being estimated was — 
“eomprehended by the ex- 


‘Termination for Conveni- 


ence 


ei. Under the Btendard Form 
Supply Contract Default.’ 
clause, a termination. for 

| default, following, accept- 

) ance, ‘of a contract for 

_ the purchase of a scan- — 


claim for 


Page 


- change within the.mean- 
ing ‘of the 


245 
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: ? tae 


Termination — for Conveni- 
-ence—Con. ” Bee ox 


“ning electron. microscope 
on the grounds it was de- 


’ fective, latently, and by 
virtue of various breaches 
of! ‘warranty, | was) im- 


. _ “proper in the absence of a 
~~ notice preceding the ter- 
--mination affording the 
~ contractor. at ‘léast. ten. 


ern 


: days -- -within’ ‘which «to. .’ 

and’ 
_was, accordingly, treated - | 

-.as.a-termination for the — 
- convenience. of the Gov-.” 


& cure the. ‘defects, 


ernment. ~--~--=--~~-+- 


Termination for Default 


1. Under. the Standard Form . 


- Supply Contract Default 
~“glausé, a termination for 
default, following accept- 


“ance, of a contract for the. 

a purchase of a ‘scanning 
electron microscope. on. 
the grounds it was defec- 


tive, latently, and by vir- 


~ tue of various breaches of co 


warranty, was: improper 
- in the absence of a notice 
preceding the. termina- 


' tion affording the con-. 

_ tractor: at’ least ten days. a 

within which to cure the. : 
“defects, and was, accord-.. 

- ingly, treated as a ter- 


mination - for the con- 
venience of the. Govern- 
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‘sewage Tagoon,, | 
7 tion of which was a@ con-. 7 ee 

tract requirement; (ii) a 9. 
construction. 
of the contract would pie 
“permit. the contracting ote bee & 
- Officer to direct the place-. 6 0°" 

ment of excess material mete a 

from the lagoon abeany 0° 
_ place within one-half mile. oyna 
of the: site and no part ro) ae io 
.. ‘the dike was in excess of =: 

_ one-half: mile’ from’ the. 7. 
site; (iii) construction of. ° ) . 
the dike was not ordered. 

or approved by anyone. %° 4). 

having authority to com-._ : 
mit the Government; and. ns 

~ (iv): the contractor failed oe 
to protest to the conm- ° .. 
. tracting officer when’ ‘the! fe 0 se 

- alleged extra. work -was’ . 3 

‘berformed.- -2---+-----" 


reasonable 


- Cost-Type Contracts as i. 2 


excava~ oe kes 


1 ‘Where .a - contractor: under _ oe 
| a cost-plus-fixed-fee. con-~ - | : i 
tract gave notice of an. ° ae 
_. impending: overrun but. =~ =. 
~ proceeded with. perform- aay 
ance without’ being ad-. 
vised: ,,that:- 
funds. had. ‘been provided 
_ as. specified in the Limita~~ ~ 
. tion of ‘Cost Clause in. 
circumstances where. the - 
_ evidence did not establish en as 
that the contractor. Was’. er 


additional ne o 


directed’ or induced to os 


| FORMATION AND VALIDITY a 
| Authority to. Make. . | 
dL ‘The Board. denies a construc. 
tion. contractor’s claim 
Gv for the cost. of ‘construct- © 
: ing-a dike which was not ° 
a. coritract - requirement 
‘where it’: finds: (i); that 
the dike was constructed 
of excess material from. a. 


' that there was any under- 
~ standing that additional 


contract had occurred; 


¢ overrun is denied. on: the oo. 
7 erdiinds: that the’ ak ae | 





- continued . performance, «°°. | 


funds would be provided, ces : : 
or that a change to tne = 


- ’ the: contractor’ S claim. for eee 


_ CONTRACTS—Con. 


FORMATION AND ‘VALIDITY—Con, 

) Cost-Type_ Contracts—Con. . 
had “proceeded 
_° with performance at his — 
~ own-risk and that whether 
~~ additional funds would be. 

_ provided was within the 
discretion of the con- 
- tracting officer. - 2,2 -ne--) | 


tractor 


> io "PERFORMANCE OR DEFAULT 


- Acceptance of Performance 


“4, -Where substantial quantities 
: *.of pipes. which had been 


- ments. | 


~ accepted were rejected on™ 
*-. a subsequent: inspection, | 
_ and the evidence did not 
establish that the pipes 
did not. conform to con- 
tract. requirements, 
ae subsequent rejection. of 
the pipes:.was: improper — 
even though the “initial '- 
acceptance was not the. 
_; final acceptance contem-: | 
plated by the contract — 
_and even though it is a 
~ general rule that the bur-. 
den is on the seller to 
. prove that goods rejected 
- prior to acceptance. con-— 
_form to contract require-  ~ 
The Board holds 
. that the initial accept- 
ance, in the absence of : 
_évidence to the contrary, i. 
-. established that the pipes 


the 


a conformed to the require- 


- tive, 


a ments of the contract. _. | 
12, Under the Standard’ Form © 
= Supply Contract Default 
clause, a termination for . 
ae default, following accept-. 
_ ance, of a contract for the 
-purehase of a scanning 
electron microscope. ‘on 
- ~the’ grounds it was defec- — 
virtue of various breaches : 
of warranty, was 
“proper in the absence of. a 


| latently, 


was. 


im- | 
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PERFORMANCE. OR DEFAULT—Con. 


and was, 


‘Excusable Delays | | 


1. The. Board. denies 2 ‘Govern 
ment motion for recon-  — 
sideration where. it finds 
that a diary" entry con- _ 
tained in an exhibit -of- 
. fered in. evidence’by the. 
- Government, 
with the. testimony ‘of a: 
witness for the appellant — 
Pic created* an: inference: that 2 
the Government was re- 
; sponsible for. an ‘indeter- _ 
_minate:portion of :a pro-) 
| tracted delay in removing _ 
utility | poles. from the | 
-- work area on a road con- 
_ struction. job. and that . 
_ the: 
_ to rebut such. inference 
even though information 


Government failed 


having. a direct bearing 


on the propriety of liqui- 
ee dated damages assessed 


for delayed performance 


' "was apparently within 
its possession or was more> 
aceessible to it than it 
was to the appellant.’ 
_ The Board therefore re-. 
| affirmed its ‘prior hold= > 
ings that no attempt ° | 
should ‘be made to ap-° 
portion the delay between 
_. the parties: and that’the __ 
contract. time should -be 
extended to the date the | 


contract: was determined 


‘together’ 


“Acceptance of Performarice-—Con. 

‘notice preceding: the ter- 
; mination affording the 
contractor at least. ten 
| days. within which. to cure | 
the defects, 
| accordingly,. treated asa 
termination for’ the: con-. - 
_ venience of the Govern- 
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oe 


DELEGATION OF AUTHORITY—Con. Pe 
i JGSRERALLS Con: oe i. 


- Page cape 


Inspection 2 oe Page ~ authority. ‘to. ‘enter. into: 
a. Where. substantial ésentities | . eT eae contracts also” a 
has | authority to: ‘ter=. eo Ms 
. of pipes. which thad been ree sine 
- accepted: were:; rejected . minate such contracts’ es 
on. 4 subsequent inspacs > when to do sO would be * 
ion andthe evidence did in the best interest of the is | 
a ees ree ee as Government. ._--.- areas , 202 
_.. n0t*-establish-;, that . the aoe 
«pipes did not, conform to FEDERAL COAL: MINE HEALTH - 
.. contract.; _ requirements, _AND SAFETY ACT OF 1969 
_ |. the subsequent. ‘rejéction ‘GENERALLY | 7 : 
- of the; pipes. was im-_ L. Iti is error for an Adriinistra-_ | 
. proper. even though the _ _* tive Law Judge to. fail to_ 
_Anitial acceptance was not. - to make appropriate find- 
__ the final acceptance con- -.ings* of fact and conclu- | 
b templated by the con-~ sions of law'and to show: _ 
- tract, and even though it _ the reasons. therefor. in 
‘is a general rule. that the - his decision in any. pro- 
_ burden is on the seller - ceeding brought. pursuant 
to prove that goods re- to section 109 of the Act... 
jected prior to accept- (30 USC: § 819). with * 
: ance conform +0 contract | respect to the occurrence | 
requirements. The Board of each violation alleged. 
holds that the initial ac- ~ and as. to. each of. ‘the 
" ‘ceptance, in the absence | — statutory _ ‘criteria. . Te- 
of evidence to the con- quired by such section to” 
trary, established that — to be considered. ‘Where _ 
' the pipes conformed to —~ such findings and’ con- — 
ee requirements. of the. | : clusions are merely not 
De aa 3U labeled or mislabeled the 
, ogee 2 Board will not normally a 
Fs ‘Remedies for milcgads Giceen 4 | remand; however, where = 
of. a private agreement “ : these requisites (are ob- | es 
_ between parties whohave. = “Tuscated © or absent, @ 
conflicting grazing lease remand may be necessary =~ 
applications must be | . ‘to permit.proper adminis~ 
. sought in the courts, not trative’ and dea aa 
_ in the Department of the - Tevlew—---..-+--------- — Ble 
_ Interior,--which has no ADMINISTRATIVE PROCEDURE a a 
jurisdiction..over. such Generally tage. Se ne 
“matters .~--~---------- 698: _L.. The Board may Ba semua < ; a = 
DELEGATION OF. AUTHORITY - “a, 2. |. by the findings of fact in)... - 
: GENERALLY al ee an arbitration proceeding aes 
ae Upon request. of te State eS _ where they are made a . ee 
Director, a District Man-. _ part of the record, but . a 
- ager, Bureau of Land — the Boardisnot beundor =, 
~_ Management: 22. 


‘who has 4 controlled thereby=.---- 





«582-4044 


a iad ere ae tats | BUPREDIGEET a 


oe FEDERAL COAL MINE: HEALTH: "° ey 
| AND SAFETY ACT: OF. 1969-—Con:.. 


_ FEDERAL COAL- MINE: HEALTH - 
AND SAFETY ACT OF. 1969-Con.: . 


. ADMINISTRATIVE PROCEDURE—Con, | - APPEALS—Con. — | Oe. 
Hearings | et, Mes et cee : Generally—Con.. Ae '- Page — 
Abi “Order of Proof. os ee Page - circumstances advanced a 
2 th Section B56(c) (5) of the. ‘Ad- "3 “by the operator: in de- 
. : “ministrative . ~ Procedure termining the assesstinent 


“OF penalties, and: where — | 
- appellant’s © arguments 
have been fully‘and fairly 
+ .considered by the Judge, . 
. the Board -will’ not. dis- 
_‘turb the Administrative ae 
- Law Judge’ S decision__._. 578 
3. The Board’ will not disturb | 
 * thes findings ‘and ° ‘con- 
_° clusions of -an Adminis- 
trative Law J udge in the .| 


_. Act grants. wide latitude 
te Administrative Law ae 
’ Judges to regulate the — 
< course ‘of the hearing ° - 
including « the ‘order: of. ° 
-proof..In the absence of . 
.. Clear abuse, the'ruling of... .- 
. an * Administrative. Law 
_. Jadge assigning the ini- 
.. tial burden. of: going for- « 
«ward: will: not. -:be | 
overturned... --~2i---~ 610 


absence of a showing that 
- Proposed Findings, Con- “the evidence compels a- 


~‘elusions or Exceptions © 


‘ LL The requirement of. the Ad- 
ministrative — "Procedure 


ae different. result _ Sots: 78) 
| CLOSURE ORDERS == | 
Imminent: Danger 


| pe the ruling on each _inspector observed an 
finding, conclusion, or ex- ‘Smminently enecrous? 
_ ception presented, can — condition, immediately - 


: be satisfied without’ a 


ee ‘Act, that. the record shall : 7 


ily specific separate ruling on © 


- each . proposed finding, — 


~.  eonelusion or: exception; 


_ provided the total de- 
- cision sufficiently informs 


a party of the disposition 


of all its proposed findings | 


-... and conclusions or excep-. - 


| * oe tions. 5 U. s. C. §557(0)-. 631 : be resumed, he. acted in 
= "APPEALS © a me) reasonable, proper and aa 
: Generally’ . Jawful manner. -_.-=i-_. 400° 
oe be The Board: will not disturb | “2 Regardless ‘of the unavail- | 
a finding of an Adminis- - ability ~ ‘of | equipment, | 
trative Law Judge in the  Thaterials, © or” qualified 
“absence of ashowing that. _ technicians, an inspector “> °~ 
5 oe the’ evidence compels yes ds obliged, to issue an order mt 
- different. finding-_-_---- 489 | : of withdrawal under gece 


-s ‘Where the Administrative 


Law Judge has taken into” 
~ consideration. mitigating : 





_ issued an order of with- — 
_. drawal.pursuant to sec- . 
_ . tion 104(a) of the Act, 
7 remained on the. scene 


1. Where. a Bureau of Mines . 


until in his judgment - 


__ . the danger | was elimi- ~ °° 
nated, and. then lifted « oa 
. the order SO that normal 
mining. operations | could 


_ tion 104(a) of the Act, 
_. where, “upon: any, inspec- 
tion of a coal mine, he 


"FEDERAL COAL MINE. HEALTH. e 

AND SAFETY ‘ACT OF. 1969-—Con... as — i, | 
CLOSURE ORDERS—Con. Cyto ae 

 » Imminent: Danger—Con. 7 -. Page |. 


_ AND SAFETY ACT OF 1969—Con. fe 
FINDINGS .., : | _ Page oe 
, we Where . Lkdeninisiratve + a + 


| a “FEDERAL. COAL MINE. “HEALTH ee a 


finds that an imminent . 


danger: exists. 30° = 8. Be ante 
~—632 -- 


~ §§814(a), 814(h)222-2-- 


3. Preserice of 1.5 volume’ per. 


-centum or more of. meth- 


‘ane supports issuance of 
~ With- 
drawal Order.:-:.---72- | 


section - 104(a) : 


656.1. 


of the | six. 
E criteria, required by -sé¢= 
_. tion 109(a) (1) of the Act, 
_ to be considered in deter- _ 
mining the amount of a 


Law. Fda: fails to make + 
the required express find oe 


ings of fact regarding any 


statutory 


penalty warranted, in liew | 
of a remand, the Board ° 
may make the appro- 
' priate. findings: for .the , 


ENTITLEMENT OF MINERS . 


Diseharge | 
_ Burden. of Proof 


ape Proof by. 2 discharged miner 


‘that he has notified only. a 
member of the mine > 


- gafety committee of an. 


Department in accord-. | 


ance with the evidence of 
- record. 30 U. 8. C. $819) 


alleged violation or dan- poh ees nao one nn Hb -- Hee | 
-. ger without showing a ° 2. Where - an Administrative ; 
notice or instigation ' Law Judge. makes: find- : | 
a thereof to. the Secretary ings - of fact regarding » aS 
or his authorized | repre- any of the. six statutory’ _ ig 
7 sentative fails to sustain. criteria. required by sec- _ 
| the burden. of proving a _ tion 109(a) (1). of the Act ae i, 
hort attic a of section 110(b) | a aoe be considered in deter-_ 
4 (1) (A) of the Atte wap - 99 f sInining the amount. of the’ : 
Lig Le penalty. warranted, | but. 
EVIDENCE | , | 3 | , 
¢ : . im so doing, ignores or 
Sufficiency oat : fails to properly apply 
“LA visual observation. will - the ‘evidence of record,. — 
. support a violation, of sec- _ , the Board may. substitute 7 
- tion 304(a)—accumula- . its. findings. to coincide’. 
tion of coal dust.___- sin. , 748 an : with the evidence and” 
2. “Where | a, notice of violation : adjust the amount of the 
of section 304 ahs — penalty. assessed. accord-- 
_ of section 304(a) of the — ingly. 30 U.S.C. §819(@) 
— Act. shows no indication "UA Stes ee 8 ea ggg OO" 
. of the depth or extent. of HEARINGS - z A, Be rae ee 
ahem accumulation of .com- | Generally. 


-bustible material, and 
‘MESA’s sole witness, the 
- the inspector who issued 

the notice, has no present 

. recollection of the condi- 
tion, for which the notice — 

was, issued, the evidence 
is insufficient 40 | con- - 
stitute a prima facie 


eA penalty proceeding before a 
an Administrative Law 
Judge is a de novo pro- 
-eeeding in which | the 

amount of a penalty as-  - 
sessed: is determined: on 
..the basis of the evidence 
_presented without regard _ 
to any assessment pro- 

posed by the Assessment 
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_ HEARINGS—Con. | | 7 HEARINGS—Con, a. 
. Burden of Proof ’ Page be Consolidation _ Page 
4. ‘In a-proceeding to.review.an 3. "Where, in a hearing on ap- | 
_ imminent danger order of plication for review  (sec- 
_ withdrawal, the operator, : tion 105), both parties » 
“3s “the applicant, bears ; agree: that the identical 
the burden of proof, under contentions of facts and 
Rr eons se | law would be offered in 
oo Oo oo ee ! an . assessment’ of ' civil 
_ old-issue of no, danger and | | Raat : 7 
) ; es : penalty proceeding (sec-' : 
the issue of no imminence. tion 109) presently pend- 
If the operator bears the ing’ the “Administrative 
‘ . : ' ! 3 : 
‘ .purden of proving either * Law Judge has the aus 
__. issue by a preponderance thority to consolidate the ar 
. of the evidence, it pree proceedings. ...-..-.2-. 726. 
ee | J610 : " Decisions | —— 
2. Whet She pone E eae : 1. A Notice of Violation of 30. i 
' tice constitutes a viola- OFR 75.400 will be u 
tion. of a. _ mandatory ee en hea p= 
? held where the unrefuted 
” health or safety standard be: 5. 
ag testimony of the Bureau | 
is not. an‘issue in a pro- ; 
eee ti : __ of Mines Inspector shows 
Troi ing ee i: an accumulation of float 
eee cane wo : coal dust in a belt con- 

, ‘drawal order and MESA ; veyor entry sect ose oe 436 : 
- has ae: burden, under of ‘Powers of Administrative ane 
A3 CFR 4. 587, of proving a Law Judges | . 

_ whether the danger nS - 1, An. Administrative Law °° 
volved i is a violation ____- “ 610 , es Judge has no authority to “ 
3. While the burden. of proving ; = convert an imminent 
- unavailability of equip- danger order of with- - 
| if ment, materials, or quali- : ars to a notice of ag 
“fog ‘viola ion._--_---------- | | 
oe ees ideas pentized Eee The Administrative Law 
Re ee es i ee Se Judge properly denied 
datory nea ae safety. ‘ the motion of an operator 
standard is normally to suppress evidence.-ob- 
upontheoperator, ‘ tained in. the course of a 
“where the government's | -coal-mine. inspection, 
proof establishes such | where such motion is 
unavailability, the oper- _ based on the ground that 
_ator is relieved of the _the_ inspector, violated 
‘burden. | and may rely - . the F ourth Amendment, 
upon the government’s | -prohibition against. un- 
evidence_....-w-n-.--.5 ° 632 _. reasonable searches, since 
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HEARINGS—Con, 
' Procedure—Con. — 


‘Law Judges—Con. “Page - followed by the aasess-, +. a 

an administrative tri- . ment.'officer..under 30° 
~ bunal has no authority “CFR Part 100 and does 
to pass on constitutional ae ae . ‘not relate. to the hearing aaa, 
questions. nee ne ee 631 | a procedure pursuant to 43. ra 
Procedure a | - OFR Part ase a | 107 . 


, of a. petition: for. assess- 
..ment of a civil penalty 


ue Upon: service on the operator 


- founded. upon 4 request 





5. A party’ s right to withdraw a 
pleading is determined 
under the rules in effect at 
_ the time such right is ex- 9 
708 


_ quires a moving party... 





745° 


for. hearing, the juris- . ercised . .__ Baar vee eee 
adickon:or the -Office | of 6. An Administrative Law Judge | 
"Hearings . “and Appeals may not vacate an order ; 7 . 
(OH A) vests and the of withdrawal in.a civil | 
request | for hearing, not — | penalty proceeding. held. i osige Ua 
| 7 being a pleading, cannot “at 7 pursuant to. section, 109 i 
be withdrawn ___.---.-- 604 (a) (8) -.--------~.---- | - 
Administrative Law: ; hee Where, under 43 CFR 4, 512, se soe 
Judge does not have the 7 an operator withdraws its. 
ai “power or authority tO - =, petition for hearing and 
- convert an order of with- formal adjudication after 7 
drawal: to. a. notice of - _ the close of an. eviden- ee 
violations..._-.-2-..--. — 626. . Wary hearing, but, prior oo 
3. An Administrative. Law _ to issuance ofa final de- - 
J udge may not vacate an cision, iti is not entitled to | 
- order of withdrawal .in a- _ a dismissal without t prej- ne 
- civil” penalty proceeding fidiegse. oo ae ne 
held carat to section ok 8. An Administrative Law Judge 
* 109(a) (8) ------- eeceeene, 626 | may not vacate an order a 
4, A hearing: instituted by an. of withdrawal. in a. civil |: 
~ operator with respect’ to -. penalty proceeding. held | 
notices of violation shall 7 
ie i, pursuant to section any | 
not be dismissed on mo- , | 
tion by the operator when - 7 ‘Summary Decisions a 
' based upon National In- 7 x An Administrative Law Judge a 
dependent Coat Operators’ nee may notissueasummary = 
Association et al. v.Mor-  — ~ decision upon his own |. 
ton et al., Civil Action No. 7 motion based’ upon an 
. 397-72 (D203 Dist. of . 2 order to. show. cause, ‘be- : 
, a ol.. March 9, - 1973), _ __ cause ti the governing regu-. ee a 
_ which relates only to the — lation, 43 CFR 4.590, ree 
7 validity of the ee 
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sarily immediately_--_.. 


-HEARINGS—Con, ; NEN DANGER—Con. : 
- Summary Decisions—Con.  - Page area of. the coal mine— | 
2 In a proceeding to review an => before the dangerous con- 
- ‘jmminent. danger with- — dition is eliminated; thus, — 
aa drawal order, an Admin- the dangerous’ condition 
_. istrative Law Judge may 
not grant summary de- 7 cannot be divorced from 
cision to the applicant | an the normal work activity. 400 
_ where the record is devoid. 8. An “imminent danger” exists | 
of evidence, there is a _ _ where the cited condition 
general denial of the alle- | - or practice would war- 
: gations contained in the 7 rant. the conclusion by 
Application for Review, ar: reasonable man that, 
. and there is a conceivable at the time of issuance, : 
. set of facts which the evi- a proximate peril to life 
dence may reveal which — ‘or lintb existed and that, 
c would support the posi- if normal operations to 
_ tion of the opponent of | extract’ coal continued, 
summary decision_-- - .-. Fl " e. caniouas: accident. ah 
Waiver — eG ae disaster would be likely 
- J. Where there are s disputed 3 is- - to occur before. abate- 
sues of] material fact, ment See eee eeterey Senne 610 
an ‘Administrative Law - 4 ‘Where: an inspector: observes 3 
: Judge, may not grant , | ‘accumulations of float : 
. there is a peel ara a ~~ coal dust throughout an 
GMERDSCRRTRS, om sth pprstuaay 720 
. IMMINENT DANGER | Rt ce ene ae a ee 
-j.. The. statutory definition ao : a nine with a history. of 
_ “imminent. danger” (sec- ao unpredictable releases of — 
_ tion 3(j) of the Act) must | methane and at least 
be read in ‘its entirety. ; one prior dust explosion, | 
| without picking out indi- he is warranted in issuing © 
vidual words or phrases - _animminent danger with- 
vo also mast os oe > drawal order--.-.-...-. 610 
.. strued in conjunction with ; . etl 
section 104(a) of the Act. | Proximate Peril | 
providing for the issuance _ a Ne “proximate peril to life 
of  imminent- ’ danger ¢ ech or limb. exists where a 
orders_.-.--=------2--= — £00 | reasonable “man. would 
“imminent danger’ ex- -eoneclude that. the facts 
ists when the condition or — sae ies ioe tel oe paced Re 
practice observed could . in digaie Any Puipenein er a at 
reasonably be expected to — cident or disaster, threat- a 
cause death or. serious _ ening to kill or to cause 
3 physical harm to a miner _ 2 serious’ physical charm, 
-- if normal mining opera- likely to occur at any 
tions: were “permitted .to moment, but not neces- 
610 
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INSPECTIONS AND INVESTIGATIONS | _ Page | 
“i. It was the’ clear intent = 
© of Congress to require ~ 


‘MANDATORY SAFETY. ‘STAND- " 
ARDS—Con, —— 


AND SAFETY ACT OF 1969—Con. ie Shee 


neither a search warrant 


. uor.the express consent 


- of an operator, before 


| an inspection | of. a coal 


mine, under the Federal 


. ‘the equipment was | under 


- Generally—Con. a any - Page ne 


repair, and had not been ye 


at one time... ---------- 


used, and was not to:be .— 
: operated until it metthe 
required safety stand-. 
: ards, no violation of the. 


igs 


~. Coal . ‘Mine Health and Act has. occurred... 22 = we 
Safety. Act, of 1969, 30 . Where the evidence is suffi- eae: 
U.S.C. §§ '813(b), 815. ze" ‘cient. to establish” that Oat, ie 
as Clinchfield Coal Company, a -» the roof or ribs of a mine eee a 
_ TIBMA 70a, 79 1.D. 655, were not adequately sup= 
= (1972) CCH Employment —._ ported: to protect persons. , 
' Safety and Health Guide «| = sf0m falls, it isnot neces-"" | 
par. 15, 370: (971) aewsee 631° Le Ge “sary to prove a violation ie 
“MANDATORY SAFETY STANDARDS fool, of the roof control plan. aE ee 
. Generally . er ee | = in order to sustain a vio- | 
d. ‘The reguironint of 30 CFR. S. lation « of séction 302(a) ORS fs e5, : 
“77,215(¢). is’ applicable Ma oe 626 
’ to refuse piles constructed Grounding Bg 2 aes oe 
~ prior to July 1,'1971, ‘as 1. Use of a clamp to’ ground ano 
” well as to: any” ‘constructed: ae Ve electric: hand drill is a. + 
- after: that date hous aa 6251 violation: of: 30: CFR 4 
“2. Where: the’ evidence is suffi-  75,.701-3. unless approved | 
~ cient to establish’ that . - by an inspector or some — 
+> the - “Poof :- or ribs of a - ~ other. authorized repre- —- 
- \. mine were not, adequately . - sentative of the: Secre- a 
o supported. to protect: ea a ON lee AC ‘ 
sons from falls; it’. | Trailing Cable Splices 
not . necessary to as fe Gs 
a. violation of the roof iL Where the evidence shows an 
~eontrol plan in order to = - operator made a defective adh 
sustain’ a violation of ~~ “permanent splice in a” 
"section 302(a) ‘of the | _ trailing cable in violation ~~ 
Oe eee ee 626 of 3800 CFR © 75.604, 
es The presence of defective : , Speers ee Ye 
Ss ee equipment, in a, working és finding that a violation — 
| area of a mine is prima. - - occurred or by holding . 
_ facie evidence of the. vio- that the defective -per-. 
lation of an applicable — manent splice. may. ney | 
e section of the Act; how- - _ be deemed, to bea. 
ever, siich evidence can | _ permissible, “temporary fh ae ee 
be rebutted by the opera- _ Splice__--__.---------- — 683” 
tor, and'wh ere herdsmen 2 2. Under section 306 of the Act, | a 
ee — 30. CFR 75.608, only one. 
~ strated by a preponder- _ temporary splice may be _ ee 
“ance of the évidence that . made in.a trailing cable 
802. 
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that such. remedial pro- - 
cedure was. the proper it 
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MODIFICATION OF APPLICATION OF se 
‘MANDATORY SAFETY STANDARDS 7 


a Publication - Page 

ee ‘Where a proposed. odie: 
tion is amended subse- 
quent to publication in. 


the Federal fegister, strict Elements of Proof 


. compliance with the pro- 


| _ visions. of section. 301(c) _ 
of the Act requires repub- 
_ lication of the new pro- . 


1. To. sustain ‘its ‘burden ; of 


proving that spontaneous 
ignition (or combustion) 


occurred in refuse piles, 


_ esses stacusest ek 382 [ - the ‘Bureau of- Mines 
“Stipulations ae | must show (1) that’ cer- 
: tain combustible material 
i A Stipulation of tacts -and. ‘was present in each pile; _ 
| conditions arrived atafter (2) that the piles were | 
extensive consultation | - compacted in:such a way » 
_ and study by technical as to permit ‘air to. flow - 
_ experts of the parties, in through the piles, allow- 
7 the absence of objection, ing oxidation to occur and » 
ee with aeecemens -of (3) that the inference: of 
the Bureau that the pro- Spontaneous ignition was 
posal will guarantee no . More probably. than any 
_ Jess than the same meas-- _ other inference. which — 
ure of protection as the could be drawn from the 
' mandatory standards, - facts. Ra ee 251 
- shall be sufficient to sup- PENALTIES ae eS | 
_ port a grant of.a modifi- 1, Where an Adsninistrative. : 
cation of the application Law Judge is confronted 8 
_. of mandatory standards - 382 “with a factual determina- 
: "Waiver of Participation — ~ tion of the effect of the 
Be “Where a, party. has had ne amount. of the penalty 
notice of all proceedings on the ability of an oper- 
relating to @ petition for ator to. continue in 
- modification -of a manda- - ‘business - under “section 
-.. tory safety standard and 109(a)(1) of the Act, 
elects not. to participate, and th e rec ord - Bote: 
. he shall - be :deemed = to ! fg tee, 
as ve waived. any - objec- | | tains no evidence’ on. : 
e tion to the petition._.__ 882 - that criterion, the Judge 
7 _ NOTICES OF VIOLATION should apply . the _pre- 
sumption of no adverse | 
Abatement | ' effect in making the nec- gE os 
= ds A change in the ventilation “essary. findings :-c---n- 817 


system to eliminate ac- 

- cumulations of methane 

* in a mine will not con- - 
7 ‘stitute a violation of _ 
section 303 (k) of the Act -— 
- _ where it is. established | 


. Amounts —_ 
- 1. It is not merely the. tact that 
an alleged violation is. 
cited as. 8 part of an 
imminent danger order- 
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"PENALTIES —Con. a PENALTIES—Con. ieee 
| “Amounts—Continued o Page - _ Existence of Violation—Con. ‘Page 
of withdrawai, . but ‘the measurements atthetime == * 
- degree of.danger-created’ - _ of inspection. _..-.._.-2. -coltae os 
“by the violation either . - ‘Evidence Bo et Ee a 


standing alone or.in com- ‘4. A fact may be inferred: from a 


AND SAFETY ACT OF 1969—Con, oa 


bination with other cited | 


violations which i is deter- 


a minative of the statutory 


‘book ou: recording such 





. circumstantial evidence, 
~ and such fact may. be. 
__, the basis of further: in-. 
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criterion of a aaa ference leading to the 
Criteria, a: ee! | | ultimate or sought cake . 
a It is error not to consider,. as fact_..-.- eatana sso ae ? 
~ part- of the history © of Penalty Against Operator, 
_ previous violations in fix L More, than one person may 
ing the amount of a civil. ’ ‘fall within the Act’s def- 
_ penalty under section 109 inition of — “operator,” 
7 of the Act, violations for put the ‘proper party to — 
_. which the’ operator has . ~ beheld liable for penalties — 
agreed to pay, under is the operator responsible 
_ Protest; the “amounts for the violations and 
_ assessed “by the Assess- eo liable for the health and 
ment eae 663 "safety of its employees 
"Evidence | | me go even ‘though | such .. 
1 A violation of section 304(a) operator is ‘an independ- 
. will -be. upheld. where. an. .-- = ent contractor__--..---- 
Be acceptable sampling of ‘a: co 2. ‘The Bureau of Mines has ; 
floor area required to be | _ the initial . discretion © in 
rock dusted reveals the © serving orders and — 
. presence of less than 65°. “notices; however, since.» oe 
' per centum of incombus- the question of the Be ae * Moen oe 
: tablese 22 os 6252 ues - 44 _ sponsible operator. 1S Bes ee, 
a factual _ determination, 
Existence of Violation "the Bureau’ s discretion 
ot, ‘Since. section: 303(g). of the “ must'be’ subject to and 
_ Act requires weekly ven-— withstand the scrutiny. 
tilation examinations to of administrative review. 
_ be made in all _under- 3. Sincé the hearing conducted. 
ground coal mines and. a | = 5 & 
the air “volume measure- | by ia Administrative aot 
ment to be. recorded. ina ie Law Judge in a penalty me 
3 book approved. by the Sec- p ‘proceeding brought under 
a retary, an operator | cannot | section 109 of the Act IB. 
properly be. charged for a de novo, penalties OB 
violation of that section sessed by the ‘Judge, 8 St a 
for merely failing -to re- | otherwise valid, are not 
~ gord ‘such measurements’ | unlawful - ‘solely because es - 
“when ‘the Secretary had they. are higher than the a 
not yet approved the * informally proposed - as 
sessments-: ee wiaeseet o Coll 
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_ PENALTIES—Con. . REVIEW OF NOTICES AND 
_° Presumptions , ORDERS : 2 | 
- Ability to Continue j in Business Page Timeliness of Filing Page 


1. The mailing of an application Se 
for review is ‘not: de- 
~ terminative of timely 
filing since receipt is the _ | 
governing factor..._.1-_- 243. 
2. were the ‘delay: of'receipt'of 
| a properly addressed ap- 
plication for review be- 
yond the expiration of i 
the specified filing period - 


a1. The application of the legal 
presumption that there i is 

no. adverse effect of a 

7 penalty — assessment on. 

- the operator’s ability to 

~ continue -in business in 
the absence of con- 

| - trary evidence produced 
: by the operator, places 


no unlawful or. unjust 


_ since such . evidence is 
under the exclusive con- 


~ should be disqualified -. 


burden upon the operator ~ | 





is’ caused solely by the %% 


_ Department’s ‘own em-. 
ployee, the. application 
will not. be dismissed as 
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-trol of the operator and is untimely filed_...-2---. 
probative only of a 3. Unauthorized -actions of its — 
~ mnitigating consideration own employees cannot 
_ for. the operator’ S own be used by the Depart- 
benefit, 380 U.S.C. ae. _ Ment as the’ basis’ for 
es § 819(a) eae ene «631 defeating a substantive - 
| Size of. Business — right of a party afforded —e: 
ee The ‘criterion of the appro- by the Act...-.--.--.. 244 
, priateness of a penalty to | git ee OF EQUIP | 
the size of an operaitor’s QUALIFIED TECHNICIANS 
business | “under - section 
— 109(a) (1) of the Act does _ Generally | | 
‘not. require the creation. L. Where an inspector aa 
of a legal presumption wee condition ‘in: = coal 
- because the factual infor- _ Inine constituting a health. 
oe Saaation needed to apply or safety hazard, and is — 
such: criterion in deter- aware that the operator 
= mining the amount of cannot-abate such condi- 
' the penalty should be tion because or the ms 
° readily ascertainable by. kemree| eo sie ar Gata - 
| materials, or qualified 
_ MESA. 30 US. C. — technicians, he should 
(a) (1) ee eee 631 | ‘not issue a notice to 
RECONSIDERATION | the operator, either under. __ 
A. _ After remanding a case be- section 104(b) or section | 
‘cause there was no waiver 104(h) of the Act, if he 
* Roe hearing, the Board is reasonably sure. that 
= gre ety Vame eo | continued mining opera- 
- will not grant recon- cee : es 
aN eS a ae . tions: will. not develop 
sideration to decide if the - into an imminent: danger. 
Administrative Law Judge 80) «6US.C.. §§814(b), 
655 SAW) co 632. 


INDEX-DIGHST —- ve | BBL 


FEDERAL COAL MINE HEALTH 


AND SAFETY ACT OF 1969—Con, 
-. ‘UNAVAILABILITY OF EQUIP.. 
_ MENT, -MATERIALS, OR ; 
QUALIFIED TECHNICIANS— 4g He Fe the Federal Coal Mine 
Con, | sae 3 Health: and Safety Act 


Notice of Violation Oe ae Page | __ of 1969, since the power. 


mes ‘Congress never intended that an 
a notice . of - violation § . 
~~ under section 104(b).-of:- 
the Act be issued, or that 
a civil. penalty... be. as-. 
_ sessed, where compliance 
with a‘mandatory health - 
or safety standard is 
impossible. due ‘to.. the 
unavailability. of equip-— 
ment, materials or quall 

fied ~~ technicians. . 30 

U.S.C. §§ 814(), siach), - 2 
eo SIG eh ee 632 | 
7 deétion 104(h) Notices : a 
1. Where an inspector observes: 

a condition in a coal mine 
Constituting a health or 
safety hazard and is 

aware that the operator ~ 
cannot abate such con- 

_ dition “because. of the - 

‘unavailability of equip- _ 

- ment, materials or qual- . 


tions invalid lies outside 
the scope of the Board’s. . 
: delegated jurisdiction: 43 | 
CFR 4. DOD 2hccoeaas, 2 
FEDERAL EMPLOYEES AND. 
OFFICERS Sg Be = 20 
_ AUTHORITY TO BIND GOVERNMENT _ 
iL ‘The authority of the Gov- | 
_ ernment to proceed with 


io validity of a mining 


laches, because Govern- | 
ment property is not to | 
- be disposed. of contrary «= _ 
to law, despite any acqui- | 
escence, laches, or failure — 

to act on the part of its. 
officers or agents__..---- 7 
e Where lands were not with- | 
drawn for Indians, any 


FEDERAL COAL MINE HEALTH 
AND SAFETY ACT OF 1969—Con: © . > 
_ Validity of. Regulations—Con. the Page. site 2 det 


7 to declare such. regula- =, ae 


the determination of the a | 


~ claim is not barred: by | oe 


fied technicans, he: should. 
_ issue a notice under sec- __ 
_ tion 104(h) of the. Act; 


- provided, he is reasonably 
sure that continued min- 


ing. ‘operations. will de-. 


velop. into an. 


VALIDITY OF REGULATIONS 
1. The Board of. Mine aes 


tions Appeals has » 


| _immi-. 
nent danger. 30° UBC, ? 


authority to A carsine 7 
the impact, if any, the © 


4 requirements of the Na- 
tional. 


_ Environmental | 


Policy Act and Executive 
Orders issued with respect. 
thereto may have on the > 


validity of substantive 


regulation promulgated. 
by the iSeereeany: under _ 


i boundaries — 
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express. or. implied, con- ae PG 
sent. by Indian 
‘Officials to. Navajos graz~ 


Office 


ing sheep on public lands. 


outside their reservation ae 
where no. 
| claim to the land was — | 
- made under section 4 of: 


the General Allotment 


Act and. the lands were ee 
| _recognized by such” offi- 
- cials and other govern- — 
ment officials as public 
_ lands, rather than Indian 


lands, could not create - 


Indian. tribal. occupancy 
rights te ‘such | ? 
superior to the Congres- cats 
. sional grant to the State. es, ie 
of Utah for school lands, - 


lands 


bie cit 
St iP 


“FEDERAL EMPLOYEES AND) 


bs ‘the 


OFFICERS—Continued- 
AUTHORITY TO. BIND | 
GO VERNMENT—Con, 


! and ‘the State took an 
- unénecumbered fee ‘simple 
~ title to such ‘sections___ 


“FISH AND. WILDLIFE COOR- | 
_ DINATION ACT = 
) GENERALLY © : _ | 
ad Where. land has ect with- 
drawn for state manage- 
‘ ment as a wildlife area 
-. under the Fish and Wild- — _ 
_ life Coordination Act, the _ 


-INDEX-DIGE ST 
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444. | 


Bureau of Land Manage~ ax. 


ment must consider the 


sustained where it. was 


‘interest — 


. “GRAZING AND GRAZING LANDS 
a 4 ‘Prior to the Taylor Grazing 


generally open, 7 unre- 


. recommendations of the. . 
state and of the Bureau 

| of Sport Fisheries | and. 
_. ‘Wildlife to assure con~ | 
~ gervation. of the. fish’ and . 

. * wildlife before approving — 
- a. right-of-way ~ applica- 
- tion under the Act of. 
-. March 3, 1891, for. a 
-. pumping site and irriga- 

; tion system. peor eae “ 
2. A Bureau. of Land. Manage-.. ) 
ment. decision which Te~ _ 

- jected an application un- 

_» der the Act of March 3, 
: 1891, for a pumping sta~ - 
tion and irrigation system | 

- within ‘a. small cove of a 
reservoir withdrawn fora. 
_. fish and wildlife manage~ 
..ment area pursuant to | 
| Fish and Wildlife 

_ Coordination Act, will be ~ 


ae made in due regard = 
’ the public 
S enrela the: area in 


: light of that Act i=.) 4 197 


Act of June 28, 1934, : 


: served public lands. could 
| _ be grazed upon. without 


197 |. 
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LANDS—Con. a 


; “Page 
* federal. governmental ine": 


- terference Or | ‘regulation, rot 


“but subject to’ certain 


state laws-—--— wreertea4 


- GRAZING LEASES 
| GENERALLY 


Ate ss owner of lands contiguous 
to federal lands is not a 
qualified applicant for the 
purposes of a section 15 

- grazing lease preference 
application when the non- | 
federal lands, which: ‘are 

.. the basis of. the prefer- 

ence; have been leased. to- 

-.another party who has 

complete control over the’ 

. livestock operation con- | 
‘ducted thereon ___-...-. 

2, me applicant for a. section. 15 

_ grazing lease has no stat- 

‘ atone or regulatory right 

. to a full evidentiary hear- 

_. ing before an administra- - 

tive law judge; a hearing 

_ on issues of fact-may be 
. .. ordered by this Board in © 
. its.discretion, but a hear- 
ing will not be. ordered © 
where the applicant. does — 
- not..allege the. existence © 
. of facts which, if. proved, 
. would. entitle her to. ‘the 
; Telief SOUpht sccseene Se, 


APPLICATIONS © 


: . A. Remedies for: Aree Grdcoh 
| of ‘a private | “agreement 


442 


698 


698. 


between parties who have 


* conflicting grazing lease — 
applications . 
“sought in the courts, not _ 
in the Department of the 
" Interior, which has no 
| " jurisdiction over 
ec eee ee ee 
.. 2. As the regulations pertaining - 
to section 15 | 
. leases now provide that a 
_oater applicant is one © 


grazing’ 


‘must be 


such 


698. | 


. : who 


GRAZING LEASES—Con, 2 i. 
| APPLICATIONS—Con. | eo 


IN DEX-DIGEST | 


Page: 


who ‘is in. the iiccuiock. . 


. business and has. a need 
' for the grazing use of the 


owns" 


’” federal land, an applicant 
lands con-: 


tiguous | to federal land — 
_ but. fails to ‘show she. is 
in ‘the: livestock business | 
‘ and- needs. the federal | 


land for grazing purposes 
_ is not qualified, and her 
' application is properly 


rejected for that reason__. 
PREFERENCE RIGHT - 
CANTS | | 
1. An applicant. ie. asserts a 
_ preference. to -receive. a 


698 | 
APPLI- | 


grazing lease under.sec- _ 


. tion. 15 of ‘the Taylor 
« Act. must: have grazing 


rights ~ in excess: of 50° 
_ percent on- the cornering 


or contiguous land, and 
where his rights are 


merely permissive and 
are. subject to revocation: 
at any: time at the will of. 


~ the owner(s), no’ pref- 


erence will be recognized. 


2, An owner of lands contiguous 


531 


' to federal lands is not 2. 


‘qualified | applicant — for 


_ the purposes of a section § 


15 grazing lease prefer- 
ence application -when 
the nonfederal lands, 


which are the basis of 
the preference, have been. 
leased to another’ party 


_ who has complete control 
over the livestock opera- 
tion. conducted thereon... 


to section . ‘15. grazing 
Teases now provide that a 


qualified applicant is one. 


_ business and has ‘a need 


. who is in the livestock . 


for the grazing use of 


oS the federal land, an ee 


698 | 
3. As the. régulations pertainng = = | 
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- 


Ae on who owns kas con- 
| Sua to federal land 
. but fails to showsheisin =>" 
- the livestock business and | 
| needs the federal land - 
for grazing purposes. is. ~~ 
-. not qualified, and. her ~ 
application | } 
. . Tejected for. that reason... 
, GRAZING 
LICENSES 
GENERALLY 
ee Under the . 


is. properly 


PERMITS” 


Administrative 
Procedure Act, if a licen- 
see has madé a timely and 

sufficient’: ‘application for | 

"a rénewal of a. license in 


accordance with agency 


Tules,.a license, with. ref-_ 
_. erence to an activity of a. 
-. continuing. nature does. - 
notexpire untilthe appli- 
cation has been finally 
determined by the agency. 
_. Thisincludes applications —_ 
for grazing. licenses and 
_ permits, under the Taylor 
| Grazing Gti. Sor cote 
2. in accordance with regulation 
43 CER 4115. 2-1(e) (9), 
where the evidence estab- _ 
_lishes that no application 


for a grazing license was 


filed for two consecutive. © 
years, the base property 
- qualifications for grazing 
_ privileges in an allotment __ 
are properly found to. es St, Se 
“ADVISORY BOARDS Oe Bae 
j Ea. proposed decision of a Dis- . 
trict Manager which in- 


cludes a Notice of Advi- 


sory Board Adverse Rec- 
 ommendatlon becomes the’. 
- final. decision of the De- | - 
partment of the Interior a 
on a grazing license appli- 


“ GRAZING PERMITS AND 7 
_ LICENSES—Con. 


-. Recommendation 
comes the final decision. of 
the Department of the. 


property 
and, 
growing | | 
passed but not two full 
years, he files an applica-__ 

tion to transfer some of 

the qualifications from his 


ADVISORY BOARD—Con, 
eation if no appeal. i 
“taken in. the time .. ee 2 


mitted by Departmental 


seu anone: Scie Bese | 
_. APPEAIS. Beck 
ie A . proposed decision of a Dis- na 
* trict Manager which in- _ 
eludes a Notice of Ad-— 


visory Board Adverse 


Interior on a grazing 


license application if no 
appeal is taken in the 
time permitted by. De- © 
_partmental re gulations_- 2 

BASE PROPERTY (LAND) | 

Generally _ | | 

ale Where a grazing permittee | 
_ has been given two con- - 
-. secutive years in accord-. 


ance with 43 CFR 


-4115,2-1(e) (9) G) within. 
which to- 3 | 
- production of his base. 
- property or suffer the loss 
. of all or part of his base 
qualifications 
where after two 
have = 


increase the 


seasons — 


-.. base property to other 


_ land acquired by him, his 

base property qualifica-_ 

.. tions are still. in good 
standing at the time of 

filing the transfer applica-.- - 

' tion. because the term 4 
“two consecutive years” 

. specified in the regulation 


means two consecutive 


_- application years and not 
. two growing seasons. Ac- 
_ cordingly, 
_ Manager. 


the District 
should have 


be- 
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dance © _ 
_ 4115. 2-1 (e) (9) (i) . within _ 


which to inerease the © 


GRAZING PERMITS J AND 


_ LICENSES—Con. 7 . 
BASE: PROPERTY (LAND}—con. 


| Generally—Con. a 
ve considered the. ‘transfer 


“application on its merits 


transferee | would hot 


the transfer application. if 


_. the purchasers. of the 

<property have indicated 
an interest in. obtaining 
“any grazing privileges for __ 
which that land is base 
property. 22222: Ae ae Z 
Commensurability | 


1. Where a grazing permittee 
~~ has been. given two con- 


secutive years in accor- 
with 438 CFR: 


production. of his ‘base 
property or suffer the loss 


_ of.all or part of his base 
_ property. 
and, where after two - 
growing , 
passed but not two full | 
| years, he: files an applica- 
. tion to. transfer some of 
_ the qualifications from . 
- his base property to other 
land acquired by him, his - 
base property qualifica- | 
tions are. still. in good 
standing at, the time. of 
filing the transfer applica-. ) 
“tion -because, the term. 
“two consecutive years” 
specified in the regula- 


qualifications 


seasons — have 


“Manager — 


Page. 


18 
2. Where an application to trans- - 
. fer base property quali- | 
 fieations to other land’ — 
owned by an applicant is 
~ approved, the transfer: is 
_- effective as of the date the 
_ transfer application was 
- filed. A sale at a later 
date. by. the _ proposed 


| ~ affect “the. transfer, . and. ~ 
the ~ District” 
- properly may. consider 


18 


GRAZING . 
LICENSES—Con, Santa 


PERMITS) 


oe : ee 


BASE PROPERTY. r (LAND) —Con, a 
_Commensurability—Con. . 
~ tion means. two: cee 
___ tive application years and 


= not. two. growing seasons. 


| _. Accordingly, the. District 


_ Manager __ 


“considered. the | transfer 


- -application on its. merits : 


- Transfers. me oa ~ 
LL ” Whiere a grazing “permittee 


has been given two con- 
F ceouttee: years in: accor- ~~ 
* dance with 43° CFR 
~ 4115.2-1 (€) (9) i) - 
which to. 


within 
‘increase the 


_ should . have. 


_INDEX-DIGHST 
GRAZING — ‘PERMITS . AND ee 
LICENSES—Con, 
| BASE PROPERTY (LAND)—Con. 
-Transfers—Con, ale | 


Page 


zi production of his’ base. 
prope tty or suffer the loss 
‘> of all.or part. of his base | 


7 property 


qualifications 


and, where after two 


- growing 


seasons have 


+ passed but not two. full 
years, he files an. applica- — 
tion to transfer some of. 


the - qualifications from 


his base property to other » 

- Jand acquired by him, his 
" base’ property qualifica- 
tions are still: in” good 


- standing at the time of 
“filing the transfer appli- 
_ cation because: the ous 


“two conseeutive years” 
: ‘specified i in the regulation 


“%s : application years and not 


| cordingly, the 
_. Manager | 
considered the. transfer | 


2. Where 
transfer 
« qualifications 


two growing seasons. Ac- 
should have 


application on its merits_ 
an application to 


to, other 


“means two. consecutive 


‘District 


base - property: — 


_ land owned by. an appli- © 


= cant. 


is approved, — the 


‘ transfer is effective. as of. 


the date the transfer ap- 


| plication was filed. A sale © 


48 | 


white 
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: “at a later date by, ‘the . 
' proposed transferée would es 
~ not affect the transfer, 


Page 


and the District Manager ~ 


. properly may.consider the © 
_ transfer application ifthe ~ 
- purchasers of the prop- = 
erty, have indiwated an _ 
_. Interest. in. obtaining any: 
_ grazing | “privileges: for | 
_- which: that land is base 
v2 = ne an 
| -HOMESTEADS (ORDINARY) 
(See also Additional Homestends) 
GENERALLY 
A The Indian Homestead awe | 
= of the ..- 
- Gerieral © Allotment. Act _ 
~ are settlement acts within | 
the framework. of other 
| settlement) laws’ pertain- 
- ing to the public lands, 
and the practice, rules ~ 
and decisions regarding oS 
on the | 
public lands have been 
3 applied. to. them with cer- 
-- tain reasonable modifica- —. 
_ tions taking into account _ 
Indian habits, character, — 
and papas eect 
LANDS SUBJECT TO. | 


1° Where land inehaded vB te 
- . homestead. entry is: de- — 
_seribedamong lands with- 
. drawn subject.to valid... — 
~ existing rights, the with- 
: drawal attaches to theland 
“upon. cancellation of the 
S23 homestead. eHthy awa, «= 
2. Publie. lands. which are withs | 
i drawn from all 


and section 4 


settlers’ - 


In & 


forms | 
S20! appropriation under | 


oe joae 


Ag 


811. 


the public. Jand laws, ex- a 


“ cept location for metalli-. . 
ferous minerals under the | 


ae 856 eee s ao -INDEX-DIGEST 


INDIAN ‘ALLOTMENTS ON. PUB. eae 

> LI¢ DOMAIN—Continued . Soe a8 
: GENERALLY—Con.” a | ie Page 

ee phe: Indian Homestead ee a a? 


ue “HoMESTEADS (ORDINARY)—Con. a oS 

Maa ee LAND. SUBJECT ‘TO—Con.” | Page 

"gaining “laws, ‘are not sub-— : 
-ject. to entry. under the 


- homestead IAWaa sana ‘Sil | ~ and section 4 of the Gen- | oe 
iin ON PUB- he s eral Allotment Act. are 
ic DOMAIN ‘settlement acts within 
‘GENER ALLY — - the framework ‘of: other 


vig ae Indian Homestead and settlement laws pertain- 7 


General Allotment Acts — 


~ manifested. a general. gov- 
~ ernmental policy prior to 

and for ‘some time after 
~ 1900 to replace the Indian 
 veservation and  com- 
_-munal. tribal .system, to 


encourage: individual In- 


. dians-to own their own count Indian _ habits, 
_ small farm lands, | and to ~ -. character,. and disposi- ta 2 
- open surplus reservation — TOM st0S6 26S aoaeees — 443 > 


lands to disposition. under | 


the public land laws..__- 


2. ‘From the latter-part of the - 


_ 19th. century . to the 
Taylor Giazing | Act of 


% June 28, 1934, there was 


— 442 


a general policy of -the . 


| federal government to 


_ permit acquisition of title 


: to open, unreserved public 
‘lands. by ~ individuals 


settling upon the land, .. 


_ including. Indians, but 
vested rights were ob- 
tained to the lands only 


upon compliance with a 


| specific act of Congress, 


~- and only for the. maxi- 


mum’ acreage allowable . 
under that law__..-.--~ 


ee “Aihough - the-.school land 


- .. grant to the State of. 
Utah was subject. to 
existing inchoate : settle- 

- ment :-claims, “including, 


any by individual Indians 7 


outside their reservation, 
if the claims were not 

2 perfected, the State’s title 
‘> to ae lands vested. --+-- 


442 


— 44R 5 





” ing to the. public: lands, - 
- and the. practice, rules — 


and decisions regarding 


applied to them with 


| certain reasonable modi- 
fications taking into ac- 


5 Where the Seoretary of Agri- oi 
_ culture has- made a. de- 
termination. pursuant to 
-. section 31 of the Act of . 
.. June 25, 1910, 36. Stat. 
_ 863, 25 U.S.C... § 337 

a, (1970), that lands within 
_a national forest are more — 
_ valuable. for agricultural — 
Or. grazing purposes than 
_ for. the. timber found — 
: thereon, the Secretary of 

_- the Interior is authorized, 

_ in his discretion, to accept 
an application for an 
- Indian allotment thereon, » 
- and to.cause the allot- 
ment to be made, Even 
..where such a determina-. 

- tion- by the Secretary of 

Agriculture ‘has | been | 

made, the Secretary of 
the Interior may: reject 

. the allotment on any 


rational basis, including, 


‘ without limitation, con- 
~ siderations of 
policy. Such considera- 
tions, may mp 


public 


encompass 


_. white settlers. on the 
public. lands. have been 


INDEX-DIGEST _ 4 | S57 


INDIAN ALLOTMENTS on PUB-. 


LIC DOMAIN—Con.. — 
| SETTLEMENT—Con. | Page 


INDIAN ALLOTMENTS oN PUB- 
LIC DOMAIN—Con.. 


GENERALLY—Con, > Page 
recreational and water- _ settlement on his own 
shed values and avoid- 


-allotment------------- _ 442 


INDIAN LANDS | 
(See also Indian Pee : 


ance of erosion._-__---.- 595. 
LANDS SUBJECT TO 
1. Whore the Secretary of hea. 


_ GENERALLY | 
| culture as made a de- 1. The provisions of the Act 
_ termination pursuant to of July 18, 1966, 28 


section 31 of the Act of 
_ June 25,.1910; 36 Stat. 
863, 25. U.S.C. §337 


(1970), that lands within — 


a national forest are more 
valuable for agricultural 
or grazing purposes than 
for .the timber found 


_ thereon, the Secretary of. 


the Interior i is authorized, 
_in bis discretion, to accept 
an application for an 


_ Indian allotment thereon, 
and to cause the allot- — 


ment to be made. Even 
where such a determina- 
tion by the Secretary of 
Agriculture has been 
made, the. Secretary of 
the Interior may reject 
the allotment on any 
rational: basis, including, 
- without limitation, con- 
siderations of public 
policy. Such  considera- 
tions . may 


encompass — 


recreational and water- — 


shed values and avoid- — 


ance of erosion... ----~- 


SETTLEMENT 
1. Under | 


section 4 of the 
General Allotment. Act of 


1887, no improvements or 
other acts of settlement 


are required for allot-— 


ments for minor children 
of a qualified adult allot- 
tee who has maintained 


532-404—74 6 
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U.S.C. §§ 2415 and 2416, 
limit the time in. which 
the United States may 


file suits on behalf of 


Indians and Indian tribes 
which seek any of the 
remedies specified in the 


Act. The Act does not 
apply to suits brought. 
by tribes or individuals — 
without, the assistance of — 
_.. the federal government, 
but such suits, unless 
they are to quiet: title — 
to trust or 
‘land, are subject to the 
.. statute of limitation ap- 


- plicable generally___.__- 


2, Although the Board of Land 
Appeals. takes official no- 


tice of the findings and 
conclusions in an inter- 
locutory order of the 


Indian Claims Commis- 
sion on the claim of the 


Navajo Tribe of Indians 


- against the United States, 


the Board’s decision on 
a protest by the Tribe 
against issuance of a 


confirmatory patent. to. 


the State of Utah’ for 
school land sections now 
included within the 
boundaries of the Tribe’s 
reservation is based solely 
upon the evidence in the 


hearing in the Depart- — 
_ ment on this protest: and 


restricted 


220 


858 


INDIAN LANDS—Con. 
ceneRetE vom 


upon its own application 
of the law to the facts in 
tis Casi esata eset 


3. The Indian Homestead and 


General Allotment: Acts 
manifested a general 


governmental policy prior 


to. and for some time 


after 1900 to replace the 


‘ Indians to own their own 
. small farm lands, and. to 


open surplus reservation 


_ lands to disposition under 


. Navajos. 


‘boundaries 


the public: land laws__--_ 
_ determine » whether any 


occupancy by 
. outside. their 


Indian > 


recognized 
was. 
ognized by the Utah 


‘Enabling Act of 1894 -so_ 


- as to prevent the opera- 


tion .of the grant of lands 
-for school purposes to the . 


State, the intent of Con- 


- gress. must be ascertained 


‘by reading the provisions 
of the grant and the dis- 


claimer of lands ‘owned 


_ or-held by. any Indian or 
_ Indian -tribes’’ together, 
_ by considering the usual 


- Meaning 


-.of the ° words, 


.. by determining,the over- 
all purpose of the Act, 


-and by:-considering the 


' provisions in accordance 


with the historical milieu 


..and public policy of that 


time, as well as any court 
‘interpretations of other 


StabUteS 2 ve wee eos 


5. The Acts of March. 1, 1933, 


- adding 


“vacant, unre- 
served, and undisposed 
of’? public lands to the 
Navajo reservation, and 


reservation : 
fk rec= 


INDEX-DIGEST 


INDIAN LANDS—Con. 


Bane | GENERALLY—Con. = 

of September 2, 1958, 
~ declaring lands within - 
444 the exterior boundaries 


Indian reservation..and. . 
communal tribal system, 
to encourage . individual 


442 
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tionately 
families 


Allotment Act and 
‘ lands were recognized by 


of ‘the Navajo reserva- _ 


tion in trust for the 
Navajo Tribe, 
to valid existing rights,” 

did not affect the existing 
title of the State of Utah 
in school sections which 


had vested in the. State 
in 1900 when surveys 
were approved. including 


the sections__ soa eae 


6. By the Utah Enabling Act of 


1894, Congress did not 


intend the grant of school 
State of 


lands to the 
Utah, effective upon sur- 
vey in: 1900, to be held 
in abeyance as to unre- 
served public lands which 


may have been within a 
_ wide, 


undefined | perim- 
eter of use by a propor- 
few. Navajo 
outside , 
reservation grazing flocks 


of sheep with transitory | 
encampments. in an area | 
also used by non-Indians 
for grazing purposes. and | 


wandered over by Indians 
from other tribSS oe cee 


7. Where lands were not. ‘with- 

‘drawn for Indians, 
express or implied consent 
by Indian Office officials ~ 
to Navajos grazing sheep | 
on public - lands: outside 
-their reservation. bound- 
-aries where no claim to 


any 


the land was made under 
section 4 of the General 
the 


such officials and other 


government officials as 
‘public lands, rather than 


Indian lands, could not 


“subject © 


their 


“Page: 


AAA 
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INDIAN LANDS—Con. 
GENERALLY—Con. 


- create Indian tribal occu-. 


| _pancy rights to such lands 
superior to the Congres- 


INDEX-DIGEST 


sional grant to the State 
_ of Utah for school lands, 


and the State took. an 
. unencumbered ‘feé- simple 
. title to such sections. - noe 


ABORIGINAL TLE | . 
16 The Treaty of 1868 between. | 


the Navajo Tribe of In- 


444 2 


- dians' and the United 


~ States whereby the Tribe 
relinquished its claim’ to 
~ land outside the bounda- 
Tries of a reservation pro- 


vided thereby; ' extin- _ 
3 guished’ the - aboriginal 


; “occupancy — rights of the 
| Tribé— and its members 


* to: any land outside that — 
442. 


reservation: 


SS ee ee 


2. The standard used to deter- 


mine the’ extent of an 
7 Indian. tribe’ Ss aboriginal 
° occupancy is whether the 
tribe occupied a defined 
area, to the exclusion of 
other tribes 


we tere ewe ee 


| 3. Where . “Indian | aboriginal 


rights are terminated by 
abandonment | or relin- 
-quishment by a treaty 
~ with the United States, a 
~ state may take a grant of 


443 | 


lands ‘unencumbered by. 

any occlilpancy claims in — 
~ the’ Indians,-“and where 7 
the state’s title has 


vested, subsequent action 


_ by: Congress sétting the: — 


..Jands apart as: a: reserva- 
tion: for the Indians ‘can- 
' not affect the state’s title. 
-. However, if. .a reserva- 
tion has . been’ created 
prior to. the grant, the 


. state’s title cannot vest — 


until the reservation is 
x extinguished... aoe aL ene 


Page 





] INDIAN LANDS—Con. 


LEASES AND PERMITS 
Generally 


1. Where an oil and gas lease 
provides for a term of 
years and-as much longer 


859 


* “Page 


thereafter as oil and— gas” a 


is produced. in paying ~ 


- quantities, upon’ failure 
_ of production during the 
_ primary period the lease 


‘terminates - eae ts ‘Own 


2. Neither the pegment’é nor’ ‘the 
~ receipt of advance rentals 
by departmental’ Officials 
‘on a lease which ‘has 


ae terminated. can! continue 


‘Sor reiristate the lease_-_- 
Oil and. Gas. ae ‘ . | 


a Where aD. | “oils rae gas: el6nae 


provides for a term -of 


years and .as-much longer 
. thereafter as oil and gas 


is produced. in. paying 


‘quantities, ; upon: failure 


. of: production: ‘during. the — 


.. primary period the: lease 
« terminates © by: its. own 


2.N either: the aera: nor. > thie: 
-. receipt of advance rentals | 


by: departmental officials 

on ‘lease «which. has’ ter- 

-‘minated can continue or 
| hamahoue the. lease -.- .-- 
PATENTS: . 71'S tie 


1A Cae Indian’ ‘Se seaieanien 


786 


736 


736. 


786 


for a patent. in: fee: tO 6 ie 
lands; for -which a trust. . 


patent has been’ issued 
will. be determined on, the 


7 basis of general statutory - 


| “provisions i in that respect, 


~ and a-decision to'withhold 
a fee. patent will: be’ over- 
turned’ on appeal where 


there is’ an abuse of ad-— 
ministrative discretion 


and ‘where the record 
~ supports: the’ conclusion 


_INDEX-DIGEST 


860 


INDIAN LANDS—Continued 

PATENTS—Con. —_ 
that’ the appleeAt is 
capable of properly man- 
aging his or her own ~ | 
BU AWS Set pata eee = B04 1 

TRIBAL LANDS» - 5 i 
1. The Treaty of 1868 beeween 


INDIAN PROBATE—Con. 


_ ADMINISTRATIVE PROCE- 
_ DURE—Con. 


105.1 Applicability to In- 
dian Probate—Con, | 
2. The requirement of the Ad- Page. 


Ininistrative — Procedure 
Act, that all decisions of 


Page 


: - disani -and 


the Navajo Tribe of In- 
the United 
States whereby the Tribe 
_ relinquished its claim to 
land outside the boun- 


_daries. of a., reservation. 


_ provided thereby, ex- 
tinguished the aboriginal 
“occupancy | rights of the 
Tribe and its members 





a Judge shall include a 
statement of findings and 
conclusions, and the rea- 
sons or basis therefor, on 


~ all the material issues of 


fact, law, or discretion 
presented on the record, 
is mandatory and appli- 
cable to all decisions of 
Judges in Indian probate 


to any land outside that proceedings... 534, 617 
reservation... 449 | 9%. The requirement of the Ad- 
eG ees .s ministrative Procedure 
- ee ae » a F 7 Act, that all decisions of 
“> gerved, » and undisposed i. : a Judge. shall. include a 
“of? public: Wands: to ihe: statement of findings and 
Navajo. reservation, and: | conclusions, on all the 
of September 2, 1958, material issues of fact, 
i declaring lands within the . law, or discretion -pre- 
exterior boundaries of the sented on the record, is 
Navajo reservation in. ee Bory: sine applica- 
trust for the Navajo De te el decisions of 
Tribe, “subject to valid Judges in Indian Probate 
3 : - . a c 
existing rights,” did not _ Proceedings—.--~------- 620 
_affect. the existing. title 105.2 Official Notice, Record 
of the State of Utah in 1. Official notice of documents 
school sections which had and records will not .be 
-. vested in the State in taken unless they are 
1900 when. surveys. were introduced in evidence or _ 
approved including the... unless an order or stipu- 
| areas 444 lation provides to the: 
| contrary__.--.-._ 534, 618, 620 
INDIAN PROBATE. | APPEAL | 
ADMINISTRATIVE PROCEDURE _ 180.6 Standing to Appeal 
£05.1 App Lcability ea 1. Although the Superintendent 
cian crs of an Indian Agency has 
1. Judge. must conform to the no interest in the outcome 
requirements of the Ad- he is a proper official of 
ministrative | Procedure: the Bureau of Indian Af- 
Act, 5 U.S.C. § 554 (1970) fairs to file a petition for 
. and. give adequate notice reopening and to appeal 
- ..and. afford :. interested _ ' from a denial ‘thereof 
party opportunity: to be- ine - under. authority of 438 
heard... ~-#2---2--+- --- 295 | CFR. 4.242(d)_.---.. =~ 620 


i) ae INDEE-DIGHED. = : 


“INDIAN PROBATE—Con. 
ATTORNEYS AT LAW. : 
140.2. ‘Fees. _ 


1 Contracts between ‘attorneys. | 
_ . and Indian clients for fees. 

are not controlling upon 
Government . when: 


- the 
payment is.to be: made 


-. from the funds. of a re- 
stricted or. trust estate___ | 
22 Attorney’ s fees in Indian pro- 
bate. will ‘be determined 
‘reason- _ 
a, corollary of © 


“on the basis or 
-ableness’’ 


ie “quantum - meruit’”’. de- 
‘fined “as. much: as. 
deserved” . nee EE ears 


| 3. ‘When an attorney seeks a fee 
allowance from a. Judge 
other than the one before — 
whom. he appeared while — 


| performing legal services, 
_ it is encumbent upon him 
to make proof of the ex- 
- tent of the services and 


the” skill employed; the . 


- record must be complete 


~ when the matter reaches : 
the reviewing authority ; | 


| and j in such cases a. claim 
for fees based solely’ upon 


the gross number of hours. ~ 
- worked multiplied by an 


| arbitrary rate per hour 
‘will. be given : 
credence_____.2.__- eu 


he. 


little | 


CLAIM AGAIN ST ESTATE. 


165. 1 Allowable Items . 


_ ie A claim for attorney’ S: fee is 


not. allowable as a charge 
against the estate where 


_ the services. were .per-_ 
formed’ on behalf of. the — 
attorney’s client and were - 


_-neither | on behalf. of. the 


: Bice nor: of benefit to. 


2, A claim. for oes Ss fee by 


., an attorney, who success- 
fully or._ 
represented a client whose 

32404—74———7 


unsuccessfully 


Page. 
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390 
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“INDIAN PROBATE—Con. ee ae 
"CLAIM. AGAINST ESTATE—Con, ae aca 

165. 1 Allowable Items—Con. 

“interests were in opposi- | 


tion to creditors of: the 


estate and the heirs - Bi aa 
law. is a private business — 

. matter between attormey 
and his client and not a 

proper claim against the 

-estate-as an administra- 

tion expense_ Le ineean ne eM 


. 165.2 Care. and Support | 


a In the absence. of an expressed a 

or implied. contract. pro- 
. viding for compensation — 
for personal services ren- 
dered the decedent rela- 
tive, such services are pre=-. 
"sumed. gratuitous _ ane | 


165. 10 Proof of Claim 


I. When an objection i is made to, . 
and évidence is submitted : 


Pare 


OTA 


challenging the. validity 7 


stronger, and the burden 


| shifts ‘to those. favoring . 
escheat to prove there are 
not: heirs as. escheats. are — 


are not favored ‘by the 


of a creditor’s claim, the. © 
-ereditor must. be present, 

at the hearing and the — 

; burden. is on. the creditor : 

i +0 prove his claim. ----. | 
INHERITING st ese re 

— - 285.0- Generally ee 

‘1. There i isa, presumption that Ape 8 

decedent left heirsiornext == 

of kin capable of inherit- - 

ing. Where there is the 

* possibility of an escheat. 

the présumption is even. — 


{295 2 i 


ong. 
2. State statikes of acne aud 2 ars Se 
_ distribution as construed: . 

es (ond interpreted: by the, - 

_ highest court of the state — 

_ involved will be. consid- 
i ered by the Department yh 
as controlling. in - trust: 
| heirship proceedings ote, 


oe \ A “petition for’ 


INDIAN PROBATE—Con, 
-INHERITING—Con,. = 
285. 4: Moiety © 


yds A moiety is. Aeaned: as a one- 
a half interest in an estate... 
; 2 Where there are no déescend- 


ants of the paternal grand- 
a parents the paternal moi- 
ety passes to the heirs of 
. the. maternal , _grandpar- 


ie "MARRIAGE aoe 
. 825.0 Generally. 


- upon the ‘usages - 
~- gustoms of the tribe or 
~ ‘tribes involved_- _ -- tae 


825. 8 Indian Custom | a 

eo upon the 
REHEARING 

870. 0° Generally 


based , upon ~ evidence 


-INDEX-DIGH ST 


7 B08 | 


~ oo, Indian” marriages: are based 
and: 


op. ve Indian marriages . are based | 

| -usages .and - 

: customs of the tribe or 
tribes involved - See. 


‘yehearing, 


| which fails effectively. to .. 


| - -controvert- the basis of 
' the initial decision in the 
matter, | 


ae = & rehearing. will ‘be ranted 


will be. -disal- Ong 
295 - 


where the original hear- 
ing did not conform with — 
the standards of a full 


opportunity to. be heard 
-embodied in. the Admin- 
_ istrative . Procedure Act 
Gy U.S.C. §§ 554 and 556 
1910) eee eae 


- when the record.does not_ 
- support the Judge’s find- 


Ings -2-—-----2-2-— 659, 731. 


REOPENING. ihe Se 
375.0 Generally 


: e | 1. Although the Superintendent. 


of an Indian Agency has 
no interest in the out- 
come hei 1s a oo —. 


Pn : 585, 618. 
a a ‘A rebearing -will. be. nto 


309 | 


mi] 


731 





INDIAN PROBATE—Con... ee a 


_REOPENING—Con. ... . 
375.0 Generally—Con. . 


of the Bureati ‘of aes 


- peal from a denial thereof 


‘under ee of 43 


. CFR 4.242 (d)_---- 22. 


- manifest injustice or how 


-it might be corrected if 
reopening were permit-— 


~ ted, a petition to reopen 
“will be denied when it is 


375. 1. "Waiver 
' Limitation 


1. Petition to. reopen filed more 
thau three years after the 


- Affairs to’ file a petition — 
. for reopening and. to ap-- 


filed -more. than © three 
years after the final de- © 
termination of heirs ‘was’ 


of Time 


‘Page 


620 


| 2 In the: absence of vompalling’ ; 
-*, -Teasons. and failure’ to 
allege the: existence of a 


665 


“final determination | will 7 


not. be granted. “unless 
there is compelling proof 
that the delay was not 
occasioned by the lack 
of diligence on the part 


of one who i is petitioning_ 
| petition. 40: reopen filed 
_-morethanthreeyearsafter 
the final determination of 
_ heirs will not. be granted 


unless there is compelling 


665 


proof that the delay was ms 


not occasioned by the 


“lack of diligence on the - 


‘part of the pel toning 


8. It is in the public ‘interest 


709 


‘to require Indian Pro- - 


bate proceedings be con- 
‘cluded within some rea- 
sonable time in order 


that. property rights of 

; and devisees in ~ 

‘Indian allotments. be sta- - 
billed. --------2---- 


- heirs 


- tee DEA PROBATE—Con. clea geese 


INDIAN PROBATE—-Con.. en ras a 
OMVILIS—Oon, Se VLE 
425. 20: Proof. of: Will-Con. 


‘accompanying © 


_REOPENING—Con.. ssa oat 
-- 345.1. Waiver. of Time Lim: 
a. itation—Con.., . oes 

4, To” avoid. perseruatine 7 


Page 


Page . ‘it “have 


| : final . 


| manifest. injustice, a peti- 


tion. to reopen filed more 


than three years after 


. the final determination of 


_ the heirs will be granted 


where compelling proof - 


is shown. that the. delay 


_ was not “occasioned by 
‘the. lack of diligence. on 


. _the. part of the petitioning 


ia ‘Petition to. reopen - filed x more 
_ than three years after. the 

determination of © 

. heirs will not. be granted 
unless there is. compelling | 

_ proof that the delay was 
not occasioned by. the. | 
lack of diligence on the 
| "part of. the petitioning 


8. it is. in the public. interest 
.-./ to, require. Indian. probate. a 
7 “proceedings to be con- 


: cluded. within, some rea- 


789 | 


go9 | 


INDIAN TRIBES © 


_ (See also Indian Probate.) | 
‘| GENERALLY. . 3 ay care 
Cai aly “Delegation.” ” ‘The 1 use of. f the ty eS 
eee = 
1970), 


_»¢? term 
ot Solicitor? S. ee 
-- 86803 (Apr. . 
Ege Mee OO? ae inter- > 
. - preting 25. U.S.6:,§48 = -. 
- allowing: Indian tribes to 
_ AG be - given  #? 
. direction, over: Federal’ . 
- employees, does not:add’ . 


“ibeene presented” eae es A. 
. hearing “to all” ‘pa ries. 


“js uncon- 


. “delegation”: . 


present for: parece bie 
ee and that: 4 Teves 
~~ - tested. Such’ ftditips may 
_ then supporta-conclusion 
| that: the: documents'meet’ =. 
' the requirements of 438 9° 
CFR! 4, 2338 (a); and: ‘that ~ re oe 
it may be* ‘ordered ee a 
ee a = 620 


substances to. the argu- ; 


ment that the statute is: 


21g 


= sonable time. in order fe een ae rae te 
_.,that. property rights of — | al unconstitutional’ dele- .°"_ 
heirs and devisees in | gation of authority: pro-. 
~ Indian _ allotments be: . hibited:by Schechter Poul- — . - 
stabilized gag. bry v.. United: States; 295 
a wee? cee: . US. 495 (1985) 22 22 . 
"SECRETARY'S aes pts 2. The provisions of ‘the: vn t chee: 
881.0 Generally of: July 18; 1966, "28 


| 1. The Secretary of the Interior 


has’ by: express terms 
- reserved: to himself’ the 


power to waive and make | 
exceptions to his regula- 


“ U.S.C. §§ 2415 and 2416, ie OS, Saaer 

.. jimit the -time: in - which a ‘ce 

- the United “States: may... - Rae oe 
3 :file suits:;-on behalf of = = 
- - Tndians and Indian tribes ee. 


7 a tions. .- affecting .. Indian — hes : which seek any “of the . - 
gy neue at aM 659 -reniedies spécified in the — 
WILLS aes oS " Aot. ‘The Act does. not 


425. 20 Proof of will 


1. No will ‘can be approved as 


* self-proved unless the. rec- 
: ord ‘Supports, 4 | finding 


| ” by. the Judge that such | 
will .and, the. affidavits a) 





such. suits, 


aa apply to. suits brought by fe Oe | 
| _,, tribes or individuals with- ee en 7 EF 
_ out-the assistance of the. 
federal government, but. 
: unless. they : oe 
.. are to quiet title: to. trust 


= See a soaker “INDEX-DIGHST 


INDIAN TRIBES—Con. ao a INDIANS—Cén. ae Ne 
~  cuaeeeaernne ao Pee CIVIL JURISDICTION Page | 
Be 4 restricted land, are - Fel A The provisions ‘of the. Act of: 
Tek subject to the. statute a He July 18, 1966, 28 U.S. Co. * 
of limitation applicable ean  §§2415 and 2416, limit 
| generally - ---....--...- 220.) the time in which, the: 
38 ‘The Navajo Tribe of Indians United States may file 


has standing within the 


- Department of the Inte- 
. yior to contest.or protest’ . 


_ against the issuance of 


_@ confirmatory patent to - 


the State of Utah for 


" as school sections. within the - 
~. exterior boundary: of the. 
reservation for the Tribe_. 
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suits on behalf of Indians” 


and Indian tribes which 


geek any of the. remedies i 


specified.in the Act. The ae 


Act does not apply to 
~ suits brought by tribes or 
~ individuals without the 
assistance of the federal 
government, but: such’ 


“yNDIANS | le | suits, unless they are to 
nee GENERALLY nee -. quiet title. to ‘trust or 
=, a ‘There is a well-established restricted land, are sub- 


‘rule of statutory ‘con- 
struction to favor Indians a 
in case of doubt as to the 
- meaning - ‘of: words in 
»-treaties* or legislation ins 


- ject to the statute of 

limitation. applicable pen- } 

| erally_—------~-------- | 220 
COMPETENCY 8 ss 

1 A Crow. Indian’ s application zm 


_ their behalf; however, the — 
~ rule is not inflexible in 

its application and must ~ 
: _ give way where such . 


action is. warranted by 


| oe other rules. ‘of .construc- © 
' tion and the. circum- 


stances. of the case__-+-- 


2. “Historica differences between. 


; the situation in- Alaska 
~ and - the other — states 


Age 


afford reasons. for: differ- 


ent interpretations of 


 Jegislation pertaining’ to 
Alaska natives and legis- 
lation pertaining to In- 


dians in the other states. 
_. Therefore section & of:the 
Act of May 17, 1884, 


: regarding the occupancy - 


-of Alaska natives and 


; others upon public land, 


is not in. part materia 


| = with the disclaimer pro-- 
vision in, section 3 of the 


‘Utah Enabling Act of — - 


ar 1894, as to lands “owned 


or held by any Indian or 
ine Andian Tribes”. -/-2-2.- 





for a patent in fee to. 
Aenas for which a trust. 
- patent has been issued 
‘will be: determined on the | 
basis of general statutory — 
provisions in that respect, 
_.. and a decision to with- 
“hold fee: patent will be 
- on appeal ._ 
where there isan abuse. 


overturned 


of administrative discre- 


- tion and: where the record — 
supports the conclusion — 
_ that the applicant is cap- _ 
. able of properly managing 
his or ‘her own’ affairs. 


‘HUNTING AND. FISHING - 


- Muckleshoot 


‘Indian . 
“Tribe is’ an- existing’ fed-- 
- erally. recognized tribal 


804 


entity that is a political ~ 


successor. in interest. of 


_ some of the Indian. tribes - 
_or bands which were'par- — 
ties to the Treaties of 
Medicine’ Creek, 10 Stat. 
1132, “atid Point Elliott, 
12. Stat. 927, and there- 


i _ INDEX- DIGEST. | a x ot OR? ah BOONE 


"INDIANS—Con, a “MINING CLATMS—con. 
. HUNTING AND FISHING—Con. page 3? 


‘fore the‘ tribe’ possesses | Taw, "despite cany -a0-— | 
off-reservation fishing — ~ quiescence, laches, orfail-. — 
| ithe nal 292 ure to act on the part Chasis Pee, 
Stil ‘ | its officers or agents... ~ © B25 
- MINERAL LEASING ACT : ‘coMMoN VARIETIES OF MINERALS = 
GENERALLY : o 


: tnt 8 ~ Generally 
1. ‘The holder of a coal prospect- 


Ing permit is entitled to a 
_. lease pursuant to section. 
. 2 of the Mineral Leasing - 
Act of 1920, as amended, — 
30 U.S.C. §201(b). (1970), 
‘if he shows to the satis- — 
faction of the Secretary _ 
. of the, Interior that the 
land contains coal i in com- 
mercial quantities discov= 
ered prior to the expira- a 
tion: of his periiit occ 66624 | 


MINERAL LEASING ACT FOR | 
ACQUIRED LANDS~ : 


: i Where | ‘mining © claims are | 

- located after enactment . 
of the Act of July 23, 1955, 

- for deposits of. naturally” 
‘colored volcanic stone - 
having various colors, the 
stone | _ being 7 mined: : 
-erushed, sold; and used © eos 
for. roofing rock, the ‘de- > 

posits are common var 
rieties of stone and.are 
not subject to location 
- under the «mining laws — Se 
after July 23, 1955, where | 
it is shown that similar 
_. voleanic stone is of wide- 
spread occurrence and . 


GENERALLY a: Pgs 
1. The. regulatory. eae | 


| GENERALLY—Con, = «ss Pange® 


that. an. acquired ‘lands — 
oil and gas lease. offer 
‘must be accompanied by — 


a statement. showing the 


extent. of . the . offeror’s © 
— ownership. of ' the. _oper- 
ating rights to the frac- _ 
- tional - mineral «interest — 
- not owned by the United © 


a ‘States in- each tract cov- 


ered by the offer. to lease - 


is. satisfied by a state- 


the offeror: does not own 


_ ment to the effect that — 


an oil and -gas lease on 
| any ‘part of the lands in ~ 
“question... _-_~----+-~-— 


395. | 
we granite, 


~ that the claimants ob- | 


tain the same price in the. - 


_ market for the stone as - 
their competitors who | 


produce and sell similar — oe 


issue from the common 


_ varieties category merely — 
to show that it sells for 
_ a somewhat higher price - 


- naturally colored pie 
- : stone. It is ‘not enough 
»-¢0 “remove “the ‘stone in 


than other commonly. oc- - 


- curring rocks used for. | 
‘the same purpose that — 
-are less attractively col-- 
- ored, such as crushed  — 
limestone and ° 


MINING CLAIMS 
a GENERALLY. 


pea [15 eal ea ee 261 a | 
1. _ The authority of the Govern- — 


Be Where placer mining claims — 


‘ment to proceed. with the: 


° determination of the va- 


‘lidity: of a mining claim. 


_is not. parred ‘by laches, 
- because - ‘Government 


property is not to ‘be, 


he disposed of ‘contrary “to: 





_ are located after July: 23, | 
1955, . for - 


‘deposits. of 
. building stone, ‘the stone 
_ Inay be’ an- uncommon. 
; variety subject to location 
where © it commands a 
- Higher pucol suomi | 


"MINING CLAIMS—Con.. ; My Rt 
- COMMON VARIETIES oF ‘MIN: eee 
ERALS—Con, ~ | 


. Generally—C Satleaed:: 


“place because of its uni- 
que patterns and colora- 


? _ -tion characteristies__-- 2 . 
3. ‘The Act of July 23; 1955, as: 


amended, 30 U. 8. C. S611 


Page 


(1970), had the effect of 


excluding from the cover- 


. ‘age of the mining. Jaws 


—“eommon - varieties” 
building stone, but left 


the Act of August 4, 1892, 


80 U.S.C. 


authorizing the location 
. of building stone placer 


| mining» claims, | 
as to building stone thats fs «2 
_ property — 
‘giving > it distinct and spe- 
Site OS, 5 lal vale? ea 
uct 4 To 
a posit. of building stone is. 
. of a common or uncom- | 


has 


effective 


‘some 


determine whether ey de- 


as ‘mon variety, there must 
. be a comparison of. the 


deposit with . other de- 

posits | 
materials in order to ase 
-* certain © 


‘Of : similar type 


whether | . 


Pe as deposit has a property : 
, giving it a distinct ,and | 
special value. If ‘the de- 
_. posit is to be used for the 

/, same purposes as minerals. 
. of common occurrence, — 
aa then there must be a 
ae showing that gome prop-. 
erty of the deposit gives 


-. -.use and generally . this 
value is reflected by the 
_ fact that. the material . | 


~ commands a higher price © 


5, To 
for discovery on:a placer 


in the market place_ wees 


of. 


§161 (1970), 


— 409° | 


“the 


_ it a special value for such. 


satisfy. the requirements — 


mining claim located for — 
common varieties of sand 
; : and ‘gravel before July 23, 


409 


409 
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| MINING: CLAIMS—Con, 


“COMMON: VARIETIES ‘OF. MIN- a 


ERALS—Con. _ 


. ‘Generally—Continued 


o 1955, 


~~ bona, 

ment, - proximity ° to. 
| market, existence: of | 

present demand, ~ and 


and marketed at a profit | 
“as of that date. .Where a. - 
. claimant ‘fails 


it must be shown Sd at 
that the materials within... 
the limits of the claim, 


Page 


by reason of accessibility, — i 


Aas in develop- ae 


_ other factors, could have’ | 
been extracted, removed, — 


to make 


“such a showing, the claim 
aise properly declared null 


| 6. To 


"and Wold 24 oe eo : 
determine whether a mice ae 
_ posit: of sand and gravel... °. 


«872 | 


is of a common or uncom=*; © 


mon variety, there must .. 
.,be.a comparison of the ; 


deposit with other: de- _ 
posits of: similar type 


. materials. 


to. 


ascertain . 


_.. whether the deposit has — | 
a property giving. it: dis- 
. tinct and. special value. - 


If the deposit is to be used 
' for the same purposes as — 


"minerals: of common 0oc- 
- currence, then there must 


» be a showing that: some — 
- property of the deposit . 


gives. it a special value 


~ for such use, and that | 
~ such . 
generally by the fact that 
the material commands © 
a higher price. in. the. 


marketplace... - 2 aS aA ? ; BI 


value is reflected 


Special Value . I 

A Where ~ mining claims are — 
—  ~ located after. enactment 
of the Act of July 23, 1955, 


for’ deposits of naturally. 
colored — ‘voleanic” | 


stone 


: having various colors, the 


VINDEX-DIGEST Oo BOR SS 
“MINING CLAIMS—Con. 


oad | “MINING CLATMS—Con, 
_ COMMON VARIETIES OF “MIN: si | | 


CONTESTS—Con. 

a caak ie Ge ra ve | claim in contest, their a 
Special Value—Con. Page | . testimony taken with the os 
_ stone. being mined, — testimony of the princi- | 
7 crushed, sold, and. used. pal. contestee, called — as 
.. for roofing rock, the: de- part of thé Government’s 

_. posits are common varie- , Case in chief, may be suffi | 

 , ties of stone and are. not ~ cient to establish a prima. - 

- subject. to location under facie case that the mining. . 

the mining laws after July claims are invalid... --- 


23, (1955, where it is 3. When a mining claimant has 
shown. that similar vol- .. failed to answer a com- Ze 
canic. stone is- of wide- . plaint in’a mining. con- 
_. spread occurrence and_ ‘test,-the allegations are 9’ 9. 
_ . that the claimants obtain - deemed admitted under ~~ 
the same. price in the —  43-CFR 4.450-7 and the 


market for the stone as 


were not present. on each a 





Manager. will decide the 


© 824. Me 


824 


a 


their competitors ‘who case without: a hearing... - oe 
produce and. sell similar 4, When, pursuant i043 CFR... 0. = 
naturally colored volcanic. — 4,450-7, a Manager has _ ore 
stone. It is not enough to | decided @ mining contest = 
remove the stone in issue | : against a defaulting con- ~~ 
_ from the, common varie- |  testee and no timely ‘ap--., | 
| ties category merely. to peal was taken, there. 
-. show that it sells for.a.— ‘from, a late , appeal willy 
- somewhat higher price _ be dismissed under 43 - 
than .other commonly SOPRANO) cee: eS 
occurring | rocks used’ for 5. A defaulting contestee cannot. 288 
- the same purpase that are | rely on an answer filed by . oe | 
Jess attractively. colored, * a co-claimant when such’) - ~ 
_ such.as crushed granite, ——| answer never purported = 
gst limestone and pea gravel. 261 to be on the defaulting ©.  - 
CONTESTS 3 -_ 4 contestee’s behalf:------ 324, 
1. A mining claimant i is or ee 6. A mining claimant is. not 2. eee 
ponent of the validity of - denied due process mere- — 
-. his claim under. the Ad- dy because of prehearing ae 
-- ministrative Procedure - publicity where he fails. ~ 
8 SOU, oo U.S.C. §§ 551 et - ~ to show that there was. 
seq. (1970), and has the = any: unfairness in the 
burden of overcoming ‘by | i | contest. proceeding itself. a 
- @ preponderance of. evi- - | 7. The failure of the Govern- 
-. dence the Government’s ment to contest other un- 
prima facie case of failure | patented mining dime 
__ Be OCOMDNY, Wu Uae Toca: ” in a given area cannot 
a ae eee” ‘support a charge. of dis- 
“mining law and of lack of. : ore af Ae, 
discovery of a valuable on. de®. e crimination when eae ee 
| mineral deposit. eat Meuse °° $24. 1. ing claimant fails to show “ie 
2. Despite the. fact that “the. a that such. _ action: was fare 
~ Government’s witnesses. arbitrary or ‘prejudiced . 
his rights in any way... 325 


‘2860.. 2e o> ee Oe i INDEX-DIGHST 


wo CLAIMS—Con. 


“MINING CLAIMS—co: on. 
CONTESTS—Con. . | 


DETERMINATION | OF _VALID- 


Page | ITY—Con. 


“ 28, a is not necessary for . ane 


261 | 


Government to prepare "used for roofing rock, ihe” age 
/ an environmental impact - deposits are common 
_ statement before. issuing varieties of stone and 
a patent . to a mining are not subject to. loca- 

‘claim,-as the patenting 4ion under the mining» 

_ of a mining claim is not a laws after July 23, 1955, — 
“major Federal action” where it is shown that 
within the ambit, of’ sec- - similar volcanic stone is. 

tion 102 of the National of widespread occurrence — 
' Environmental _ Policy and that the claimants 
- Act, 42 U. 3.C. -§ 4382 _ obtain the same price in | 
, (1970). Ca See 538, the market for the stone 7 
ang. Where a prima facie case rests | | ae ee poate a tet. 
-. “upon the establishment of | _ produce and sell similar 

- a negative fact, but the naturally colored voleanic 

‘other party has peculiar — stone. It is not enough to 
knowledge or control of — ig EMV E CHOON Sue IS 

- the evidence as to such - _ from the common. vari- 
matter, the burden rests -eties category merely to_ 
upon him to produce such show that it sells for a- 

_ evidence of sufficient. somewhat higher price 
weight and credibility, 2 Oe ouner eared nA 2 
and failing, the negative ee 
will be presumed to have — ‘same purpose thatareless — - 

eon established. . This attractively colored, such 

bid principle’ applies - in a " “as crushed granite, lime-— 

.. s mining claim contest. to _ ee and Peseta ete = 
-- the extent that where the 2. The — Department of the. 
Government has made a | ‘Interior has been granted 

- prima facie case of non- plenary power . in the 

marketability, and the | administration of the pub- 
 eontestee only testifies. lic lands, and it has 
that he made sales but. _ authority, after proper 
fails to buttress that . notice and upon adequate - 
‘testimony with specific hearing, to determine the. _ 
data as to the sales — validity of an unpatented = 
or provide: corroborating _ mining claim. _-2_2.---- 324 
; evidence thereof, he will 8. Where a mineral claimant has |. 
7 be deemed to have failed . located a group: of claims, 7 
in his burden of proof_-. a SBI 2 he must. show a dis- 
| DETERMINATION OF VALIDITY | covery on each’ claim — 
a located to. satisfy the — 
Mee aA Where aining | claims are “requirements of the min — . 
located. after enactment ee IR eennnnenenene 572 


of the Act of. July oss 
1955. for: ‘deposits ‘of na-- 
~ turally ‘ colored volcanic 

- stone having various .— 
> colors; the stone being 
~ mined, crushed, sold, and 


‘DISC OVERY 


1 A hearing under section F of | 
the Surface Resources. 
Act of July 23, 1955, 
“idirected only. toa portion | 

of a claim is insufficient 





- "“MININ G CLAIM S—Con. 


INDEX-DIGEST. — —6869 
| “MINING. CLAIMS—Con. 


‘DISCOVERY—Con. ee DISCOVERY—Con,. 


8. ee 


to establish. an psoas | 


Page 


- GENERALLY—Con. ee 


developing a. mine, aoe 


of a.discovery as to the — 

| whole claim as the locator — discovery exists within ; . | 
” may still have a valuable — _ the meaning of Ane: min- 

_ mineral deposit on that. ing laws ...------------ 


portion of the claim: not . 
challenged. by ‘the, Gov-. 


locatable 


ture ‘of his labor. and 


“means, with a reasonable _ 
in 


. prospedt: of: success 


minerals ; 
have been. found and - 
- the evidence. is of such a 
- character that. a per | 
son | of ordinary” prud- 2 
enee would be. justified 
in) the . further expendi- 


792 





examined . the mining 


-. claims and the workings 
thereon :and: sample the 


409 
as The Board of Land Appeals ee eee 
will set aside its former | 


572 - 


9B 
7. Testimony by. a government a 
_-. mineral engineer that. he. 


g, pOMnIMONt: 2... sega eoaea cts r decision and remand a 
| : «erage contest proceeding for 4. 
Generally further hearing where a 
1. A mining claimant is the | reconsideration of such. 
_ proponent of the validity decision it finds addi- 
of his claim under the tional evidence ‘is neces- - ee 
Administrative . -Proce- sary for a final determina- 
dure Act; 5 U.S.C. TO Teh et Ge at 
§§ 551 el seq. (1970), and - 5. Where minerals -have. been. 
has - the. burden: of over-~- ~~" found: and the: evidence 
coming by a preponder- -isof sucha character that 
ance of ‘evidence the. _ a person of ordinary pru- 
Government’s prima facie. dence would not be justi- a 
ease of failure to comply fied in the ‘further ex- | 
with the location re-  penditure of his labor:and::  -. 
“quirements of the’ mining : 2 means, with.a reasonable: 
law and. of lack of dis- prospect of. success in. _ 
covery of a “valuable i See ~ developing a_ valuable . 
| | mineral deposit--------- $24 : d . + mine, a discovery does: — 
2. Where a mining elaimant’s | | not exist. within the mean- — 
testimony as to location ete ing of the mining laws.__- 2 
and - discovery is super- 6. To. verify whether a dis- 
“ficial and implausible, it -eovery of a valuable Suite 
is: yeasonable — for the. mineral deposit has been ae 
Administrative | “Law © made, a government min- 
- Jase to conclude from "eral. engineer. need not 
the. evidence. and the | explore or sample beyond. 
~ testimony: of other wit- those areas: which have © 
‘nesses that none of ‘the been. exposed. by - ‘the 
claims was located ac-. claimant; he‘is not re- — 
cording tothe require- '. quired-.to’ do- the-dis- 
nents of the mining laws — -eovery _ work... for. the") _ 
and that no discovery | | | claimant... ae a 
owas. made. thereon_-2.._:.. 324 |, . 


area, recommended by nN 


claimant but. found. no ; 

evidence of a valuable ~ 
mineral. deposit which 

would have in the past or 


“maine CLAIMS—Con.. 
_. DISCOVERY—Con. oo 
PP cy Generally—Con. 


“present justified | a per- 
son of, or dinary prudence | 
_in the further: expenditure - 
of his time and means in | 
an effort’ to develop ‘eo 
= valuable mine, 
cient to establish a prima — 
' “facie case of absence of a 
; “discovery s so as 'to subject 
a mining claim to the — 
 ~ limitations 
. - section 4 of the Act of - 
” Suly 28, 1965 sie | 


imposed by 


-INDEX- DIGE ST: 


“Page 


is suffi-. 


. 8 Under the mining laws one | 
_ discovery anywhere. on a 


“claim ig sufficient to con- 


"stitute a discovery as to 
~ the. whole cee nic 


_ Marketability ° Pa 


ae? - ae 4 The easicetanility test: of 
ae ~ discovery is applicable to 


= 2. ‘The fact: that’ alumina, the - 

. --raw mhaterial from which 
_. -aluminum:is produced, is > 
present in the area ofa — 
group. of mining’ claims . 


; ‘ticular: 


all minerals, including © 
intrinsically ©. °-valuable 
“minerals. ..i2.l2.222.- 


does not satisfy the mar- — 


known process: ‘by which 


the’ case of eee 


nonmetallic mineral, is — 
. whether ‘the ‘claimed oe 
- terial is marketable. 
~ establish - 


) To 
the - 


 Sability of a sagas 


~ * nonmetaltic 


mineral — 


_ketability- test’ of dis- 
covery when. there. is no. - 


‘aluminum ~ may be: ex- 

tracted from the par- 

. | alumina-bearing 

| Pikes compounds ona 

ast _- profitable basis. _. eee 

“8. im applying the prudent-man | 

_ -tést a critical factor to be 
considered, especially in _ 


market-. 


792 | 


792 - 


824 





MINING CLAIMS—Con. 
_DISCOVERY—Con. ‘ 
" Marketability—Con. 


~contestee must fae that. 


_ by reason of accessibility, . 


‘bona fides 
ment, ‘proximity to’ mar~ ~ 


‘in’ develop- 


- ‘ket, existence of present 


~ demand, 


and 


other - 


Page 


factors; the deposit is of 
~ such value that it can ‘be. 


‘mined, removed and dis- . 
posed of at a profit... ... 


4. Where a prima, facie case rests 
. upon the establishment of 


a negative fact, but. the | 


other party has peculiar — 7 


__ knowledge. or. control’ of - 
| _the | evidence as to, such’ 


matter, . the burden rests. 


~ upon him to produce such. 


evidence of. sufficient’ 
my weight and credibility, ; 


— . and failing, the negative 
will be presumed to have. 


been established. . This — 


i fails. to. buttress that tes- 


principle applies i in a min- | 


(ing claim contest to the © 
‘extent that where the 
Government has made a 
prima facie case. of non-| | 
marketability, 
_contestee only testifies 


and 


that he made. sales but. 


. timony with specific. data 
- as to the sales or provide 7 


5..To 


. for discovery on a placer _ 
“Mining claim located for | 


corroborating evidence 


thereof, he will be deemed . 
to have failed i in his bur-| 


~ den of 11 g0 eee a 7 


satisfy. the . requirements, 


- common. varieties of sand 


and gravel before July 23, 
7 1955, 
that the materials within - 
‘the limits of the élaim, by 
‘Teason of accessibility, 


it must be shown 


ee _bona_ fides in develop-_ 
Ff ment, “proximity, to.1 mar- 


the 


409 


‘Page 3s 


2 Where a mining claimant's Ss. 


_ testimony as. to location 
and discovery . is . super- 
ficial and implausible, it 


~ is reasonable for the Ad~ _ 


ministrative Law Judge 


.: there’ 


INDEX-DIGEST 
| MINING CLAIMS—Con. Mee tate MINING CLAIMS—Con. , 
. . DISCOVERY—Con. = ne Be was LOGATIONContiaued 
Marketability—Con. fa "Page | ~~ to conclude from ‘ee evi- ie as 
~~ ket, existence of. spreeent . : dence and the testimony © | 
- demand, and. other fac- of other witnesses that. 
- fors; could have been ex- gone of the claims was 
. tracted:” removed, and. located according to the , fa 
es marketed: at: a profit as of es G requirements of the min- : eee a oe 
» that date, Where a claim-» ing laws and that no dis-. 
~ gnt fails to make such a covery was made thereon. 
“i showing, ~ the ‘claim is . a PATENTS fas aoe ee 
a properly:. declared’ Mule”, ¢ ee 1 It is. not. néeéssary for the come 
| and: Voids ee Glee, 572 | Mie ah Government to. prepare waster ee 
HEARINGS See 7 re / an environmental impact os ute 
alk Evidence tendered on 1 appeal - ‘statement before issuing 
in /a mining éontest may. | & patent to a mining — . 
- thot be éonsidered except ~ claim, as the patenting of 
for the limited purpose of ig. mining claim is not ao 
deciding whether ‘a’ fur- “major Federal’ action” 
- ther hearing is warranted, , * within the ambit of sec- _ 
since the record made at , tion: 102 of the National ae 
the hearing must be the Environmental — Policy | , 
: ; sole basis for decision... 325 : Act, 42° U. 8.0. $4332" 
. 2, The Board of Land Appeals o aa . Sel og ee ree ee 
“will set. aside its: former , ‘PLACER CLAIMS _ | a 
decision and. remand | a 1. Even though a. placer mining ge 
contest proceeding for i claim is located by legal 
further hearing where On. vii subdivisions on surveyed | 
__ reconsideration of ‘such. land, 43 CFR 3401.1 — 
_. decision it finds additional | (1966) . [now 43 — CFR, 
evidence is. necessary for. a 8831.1] requires, ‘in part; 
| _ final determination ___- 588"). _ that. the corners. of’ the 
iat a . claim be staked and that 
LOCATION a a notice of. location be 
le Even though a olnig: mining | a: 7 posted’ thereon in order ~ 
claim is located by legal. - — for such a location to be» 
_ subdivisions on surveyed _ | valid__. + -_. ae 
land, 43 CFR 3401.1 SURFACE USES — ome 
-. (1966) (now 43 CFR L In a proceeding under seetion. ate 
- 3831.1] requires, in part, “§..of *the Surface Re 
_ that the corners, of the = ~ gources Act: of July. 23, - 
ot claim be staked and that 1955, | to . determine ie 
8 notice. of: location. be 3 whether a Suiniag claim Ree 
_: posted thereon. in order Gg subject to the limita-. ie, oe 
. », for such a location to. be eS tions ‘and restrictions is) ere ee tay 
valid ee "beet a had te eis j24 - section: 4 of the Act, the Fa - ed 


issue: is. whether or: not. 2. 
‘is. now disclosed .° 

_ within the boundaries.of © 
each claim valuable min-.- 
erals of. sufficient quan- 

tity, quality, and worth 


Ne 872 eas. #2 f ee INDEX-DIGHST 


“NATIONAL - ENVIRONMENTAL | 
POLICY ACT OF 1969 ~ 


_ ‘MINING CLAIMS—Con. ees 
SURFACE USES—Con. oe. Page - 
- ‘to constitute a, discovery, a0 


and whether the. dis- 


- covery was made prior to ~ 


| the ‘effective date of the 


792 | 





an environmental impact 


| GENERALLY. ae 7 | Page 
1. it is not necessary for the 
Government to prepare. 


| LG epee eee eee ia statement before issuing a 
32, ‘Testimony by .a. government: , . patent to a miming claim, _ 
_ mineral engineer that he as the. patenting of a 
| examined | the | mining mining claim is not a. 
claims and the workings. “major Federal action’ 
thereon and sampled the _ within the ambit of sec- 
areas recommended by . tion 102 of the National 
the claimant but found _. Environmental Policy — 
“1. DO evidence of a valuable Act, 42 U. S. C. o 4382 ; 
minéral. ‘deposit which’ (1970) 2622 ene See 7 538 
7 - would. have- in. the. past “ENVIRONMENTAL STATEMENTS * “3 
See: present” justified a] sy: In ‘accordance with guide- 
|. person of ordinary pru- lines. provided by the 
dence in the further ex- -. Council on Environmen- 
._ penditure of his time and 2 Gal Quality, 36 F.R. 7724, 
_ means. in. an. effort. MO). detailed. . environmental 7 
. develop. valuable. mine, statements are not re-— 
is sufficient to establish a ~ quired under section 102 _ 
_. prima facie case of ab- - pe (2)(C) of the National — 
sence of a discovery so as — - Environmental “Policy — 
to subject a mining claim a Act. of 1969, 42 U.S. 
to the limitations imposed 8g 4331 (2) (Cc) (1970), i 
by section 4 of the Act of connection. with the can- 
ge ee ~ July 23, AGS ick ewe 792:  eellation. of a timber | 
| 8. “Wher a verified statement  — sale, contract men. at 
7 file d pursuant to. the is not reasonable to an- 
: Surf R Ree ticipate «a ‘cumulatively 
ak ne esources ey _ significant adverse effect x4 a 
of July 23, 1955, fails _ on the Say Onna 203 
° we aapceneepes 3 NAVIGABLE WATERS 
Spe co ae : : 1; A lake is navigable i in: fact 
Act, all of the. sections. - | when. it.is used,. or. is sus 
of public. jand which are . ceptible of being used, in 
embraced within each of ' a ordinary condition, as 
the claimant’s mining — a highway for com- 
claims, ‘the. statement is radisé, over which ‘ trade 
i defective” tas to. an | and travel are or may be | 
inadéquately _ described — : coodieiod oy We cle 
wr ie tomary modes of trade , 
- claim — and | said. claim a -» and -travel’ on’ water. A 
~ is subject to the limita- meandered’ lake in Mon- 
‘tions. and | So cHons of . Pa tana, containing 125 acres 
the: Activstil.22221-- 793 . 


% and. which is not. “over | 


| NAVIGABLE WATERS—Con. ve 
waist. deep, is nonnaviga-_ : 
ble where it is located in. 
a remote region and there | 


ds no evidence to show 


: that it has been used in." | 
the past or is susceptible 


_ of being used, as a high- 


: - way for commerce in the. 


"PUtETe ce ee we 


2. Title to the aero e bed: 
of a aera’ lake - 
held to be 


= Saehieh? | 
, someeabls remains in 


the United States where - 
"all of the . abutting up- — 
lands 
"Jake are still public lands_ 
3. The Secretary of the Intérior 
_ has the. authority andthe | 
-. duty to determine what 
lands are public. lands of. 
- the United States, includ- _ 


surrounding | the 


ing the au thority to deter- 
mine navigability of a 


lake to ascertain whether. — 
title to the larid underly- ~ 
ing the lake remains in 
or 
whether title passed to 
a State upon its admission 


' the United ~ States 


into the Union_-_-.-+-- 


‘OIL AND GAS LEASES | 
GENERALLY _ | 
1 An oil and. gas. lessee must 

comply with all the lease ~ 
terms, including the op-. 


erating regulations, at his 


own expense.._----.--- 
- ACQUIRED LAND LEASES . 


| aL The. regulatory requirement _ 
. that an acquired lands 


oil and: gas lease. offer 


must be accompanied by _ 
_ a statement. showing the 
_ extent of the. offeror’s 
os ownership of. the operat- 

ing rights to the frac-- — 


tional mineral’ interest 


- not owned by the United  ~ 


States in each tract cov- 


INDEX-DIGEST- 


Page: 
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FUTURE AND. 
‘TEREST LEASES 


1. Where: an applicant for . 
future interest oil and. 
lease of acquired | 
lands. has interests only = © 
in the land. below 1,000 | 
_. feet below the surface, it 
does not own or control. 


2B: 


Om AND GAS LEASES—Con. 
3 SURFACE USES—Con.. 3 


ered by the offer to . oe 


is satisfied by a statement 

_.. to the effect that. the ee 
offeror does not own an = es 
oil and gas lease on a i 


part of the lands . 


_ question... -__ Sow eee ey 
_ APPLICATIONS - | 
| ‘Generally | | 
1. The regulatory pequiiemacit 


that an acquired lands _ : 


oil and gas lease offer: 


must be accompanied by ~ 


owned by the 


a statement showing the -— 
extent ‘of the offeror’s. 
ownership of: the oper- - 
ating rights .to the. frac-. 
tional mineral interest not ~ 
United . 


States in each tract. cov= 
ered by the offer to lease a 


question 


gas. 


— ee ee ss a 


is satisfied byastatement. 
to the effect that the =~ 
- offeror does not own an 

oil and. gas lease on ad 
part. of the. lands_ Pag ag cata 
895 
FRACTIONAL 1 oe 


all or substantially all: 


of. the present operating. 
rights to the minerals in - 
- the land; if it. seeks: only . 
& lease: for the zone be- : 
’ low 1,000. feet, 
questing i lease . of a 
- horizontal Zone, which is | 
granted, if at all, only 2 
_. where the need for it is 
clear and convincing; in | 
_ either case its offer fora ~ 
. future interest lease must | 


be rejected 


. 
ee me we ew me eee 


it. is re- 


re eee eee ie Ge ape  e 
rae “E yy, We ES oo 4 





INDEX-DIOHST | 
om AND GAS LEASES—Con, i: | PUBLIC LANDS. ere 
ROYALTIES. cers Page. aa GENERALLY | oS page 


e 1 determining the amount of 1. From ‘the latter part of ‘the = 


- value”. ¥ 
both. the purchase price 


_», terms, 
. operating. regulations, at 
his own expense. _i-.2--. 


raneers OF PUBLIC LANDS | 


: royalty due to the United 


States from production of ~ 


natural gas from an oil 
and» gas lease pursuant 


‘Survey to use a, base 
. which | 


. paid. for the natural .gas 


+ to'see: 8, Act of August 8, 
“ . -1946,- 60 Stat.-951, it is 
proper for the Geological 


includes. 


: j as established by the — 
Federal. Power Commis-. 


_ sion. plus any additional 
sum . _ paid by the. pur-— 


chaser of the gas to unit 


operator ‘as consideration ; 


| = federal lease. is a part. 


- SUSPENSIONS _ | 
ow An oil and gas igecce must 


— ‘ for the purchase of. gas — 
_. fromthe unit of which the 


= eomply with all the lease 


including — the 


599 | 


322 | 


19th. century. +o the Tay- 


lor Grazing . Act of: June 


+. 28, 1984, there was agen- . 
eral policy of the federal - 
7 government to permit: ac- 
. quisition iof title to open, 
unreserved public lands 
_ by individuals 
upon the land, including - 


= Indians, but vested rights 


p were Obtained to the . 
lands” only upon compli- 
ance with a spécific act 


settling | 


of Congress, and only. for 


the maximum acreage ale 
| lowable under that law-- ; 
. JURISDICTION OVER oe 
ae The Secretary’ ‘of the Interior 7 
_. has the authority: and the. 
_ duty to. determine what 
lands are public lands of . 
the United States, includ- ‘ 
ing the authority. to de- 
- termine navigability of a 
- lake to ascertain whether | 
title to the land under-. | 
“lying the lake.remains in 


the - United ‘States. or 


GENERALLY 

- a Where the. Sate “of fis 
Interior is required by the . 
> Act. of June 21, 19384, 
"upon application: by a 
©. state, to issue a patent 


= whether title passed to 

a State ‘upon its: admis- | 
| sion into the Union_---— : 313°. 
| RAILROAD GRANT LANDS 
1. A release filed by a land-grant 


. lands and. to show. the 


are subject to prior con- 


- = to the state: for- school - 


. = ' date title: vested and the — 
extent. to which the lands 


-: ditions, limitations, ease- 
. ments, or rights, if any, 


‘he (and his delegates) 
may determine questions 


of law as well-as fact, in- 


cluding a determination | 


ag to whether title passed _ 


under — the school. ae 


railroad pursuant to sec- 


tion 321(b) of the Trans- 


portation Act of 1940, 54 
“Stat: 954, 


extinguishes 


the right. of the railroad. - 3 


- compensation in lieu .of 


lands: originally: acquired 
by it. under the Act of. 
.. July: 27, 1866, in aid of | 


construction of the. rail- 
road but relinquished un- 


; _.der the. Act. of June 4, 


or its attorneys-in-fact tore. 
select lands or receive 


-INDEX-DIGHST pe a oe oe as 2 875... 


oe -RIGHTS- OF-WAY—Con:. ie conte ie 
c.. ACT: OF MARCH 3, 1891. oe Page oe 
<a, There is no grant of a a age ae 


" RIGHTS- OF. -WAY ae 
(See also Indian. Lands, 2) VERS o a 
GENERALLY «© eth ee Page. | 


_ of-way: under the’ ee of se ae 


-. March 3, 


| _ jected: an 


oO There is no grant: of a ete 


_of-way. under the Act. of : 


- withdrawn lands without 


“1891, as to. 


| approval of the Secretary | 


_.of the Interior, who may 


_ deny an application and ' 


‘approval . of | maps filed 
- thereunder’ upon: reason- 


-.- able grounds, .or condi- | 


tion ‘approval: as to the | 


- location. of the improve-. ae 
—. 197— 
2. Where land.has been. :with- 


ments to be constructed. 


drawn for. state manage- 


. ment as. a: wildlife area | 


; 4 under the Fish’ and Wild-. 


- life. aaa Act, - 


--the Bureau , Land 


' Management . a con- | 


sider’ the recommenda- = ie 
. .tions of. the state and of © 


_. the Bureau of Sport Fish-- 
—eries and - Wildlife. to. 


’ assure 


. conservation: of 


_, the fish and:-wildlife be-— 
. fore approving a. right-— 
-of-way application under. 
the Act. of March 3, 1891, © 


— - for a pumping site and ir- . 
Tigation system __.-2----. 
3. A Bureau of Land Manage- _ 


ment decision. which :re-__ 


application | 


~~ under the Act-of March 3, . 


- 1891,-for-.a pumping sta- 


_ tion and irrigation sys-— - 
tem within..a small.cove: -- 


.. of @ reservoir. withdrawn 
.. for a fish and. wildlife — 
 .. management’..area. ‘pur- 
-guant.. to the Fish and — 


_ Wildlife | Coordination 
. Act, will be sustained 


| where it was madein,due ~ 


oH regard for .the.. public 
interest in'managing the _ 
area in light of that Act_. 





“197 | 


~. jected - 


> Wildlife: « 


197 | 


March 3, 


3 1891, ag toe 
: withdrawn: lands cya rue 
 approval:of the Secretary 9 - 
of the Interior, who may 

deny an application. and |. 
approval of: maps filed |. 
thereunder upon reason- 
able. grounds, or::condi- 9 

_ tion. approval:.as..to:. the . ~~ 
location of the .improve-- 7 
ments to be. constructed. 
os Where. land. has. been : -with- 
. drawn. for state manage- yi ea 
ent asa Wildlife area 9 


ee 


under the Fish and. Wild- oe hee 


Land 


life. Coordination Act, > 
. the Bureau. of . 
_ Management must. One te 
sider the recommenda- gC) eee 
. tions of the state and of “2 
the. Bureau © : oe 
_. Fisheries and Wildlife to’ .. - 
‘assure conservation of the . 
fish. and ‘wildlife .-before ~° = 
approving a right-of-way: 
~ application under the Act's 8.3 
- “eof March 3; 1891, for’a.- .- -.: 
| pumping site and irriga- ae a. 
“tion: ‘system. - AR a ae eee 
23 A. Bureau” of Land} ean 
~~ ment: wipe which re- 
: - application. —. 
. under the: ‘Act of March 3; .. 
' 1891, for a pumping'sta-. 
tion and “irrigation: sys- 
tem: within’ ai sraall:cove . 
Of a reservoir. withdrawn . ‘: 
- for a fish: and wildlife 
ae management * area” pur. 
suatit’to the Fish: and. . 
| . Coordination: 
Act, -will be. sustained — 
» where it was‘*made: in 
~~ dué regard for the public | 
‘interest in managing: the — 
, area, in. light~-of that’ . 


of - Sport. - 


ier. i 


‘RULES OF PRACTICE. 
6868 Also. Contracts, Federal Coal 


Mine. Health and Safety Act of” _ 


1969, Indian. Probate. ) 


- GENERALLY 
< Under the 


- for a renewal of a license 


ain 
agency rules, 
‘with referencé to an ac- 


accordance with 


tivity of a continuing 


. hature does not expire 
‘ until the application has 
been finally determined 


by the agency. This in-— 
-- cludes 
grazing licenses and per- | 


applications for 


mits under’ the Taylor 


7 _ Grazing ACC caricd 2 oo 


| APPEALS 


~ Generally | 


. ae A contractor’s apoleador om 
. ‘take: depositions of re- 
tired Bureau employees — 

and of.a newspaper re- 


porter . will. be - -denied, 


“since 


the control of the Gov- . 


witnesses are not under 


: ernment, and the Board 


‘has no jurisdiction over 


2 third parties. —~_~_- eames 


2 A contractor who. fails to take | 

| advantage of 7 
. ment offers to examine | 
certain information rela~ 
tive to its claims is not. 

entitled to have its appli- | 
~ . cation: to take the depo- | 

- sitions of Government 


~~» -employees for purposes of 
_. discovery granted, as the 
a, contractor has: not shown 

_’ good cause as required by 
-- the Board’s rule govern- 


ing discovery | (43 © CFR | 


appeal will be disiniesad : 
where there is no justici- 


 . Page | 
Administrative | 
_. Procedure Act, if a-li-. 
of censee has made a timely 

and sufficient application . 


a license . 


such | prospective . | 


Govern- i" 


-INDEX-DIGE ST 


TTT 
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_ Government _ 
administering the con- 


| RULES OF PRACTICE—Con, 
_ APPEALS—Con, 
| Generally—Con. 


able issue. or where - the 


appeal is moot__-___ oe 


4, pon appeal-from a decision 


page 


392 


of an Administrative Law — - 


Judge, the Board of Land 


Appeals may make - all 
findings of fact and con- - 
clusions of law based 
upon the record just as 
though it were making 
the. decision in the first 
instance. Calera eon ee 
BURDEN OF PROOF - 
LA. construction | sentation. 
claim for an equitable | 


adjustment — is denied 


where the evidence shows 
. that. payment for the 
| overlay work 
in repairing eroded pave- 
ment was provided for 
- in» an accepted change 
order and the appellant  ——» 
failed to sustain its bur- 
_,den of showing that the — 
-straitened financial cir-— 


involved 


cumstances in which the 


- contractor was in at the 
time of the change order 
was the result of wrong- 

ful action by the con- 


409. 


tracting officer or other 


tract’ under which the 


- Claim. of duress was as- 


2. The Board denies a Gover: | 

- ment. motion for recon- — 

. sideration. where it. finds 

that a diary entry con- — 
exhibit. 


tained in. an. 
offered in evidence by the 
Government, together 


with:the testimony of a _ 
‘witness for the appellant ~ 
created an inference that 
the Government. was re- 


sponsible for an indeter- 


minate portion of a pro- 


‘personnel. 


189 


- RULES OF PRACTICE—Con. 
‘ APPEALS—Con, 


oe 


was” 


contained in. 

- tractor’s original claim 
Jetter, as such assertions — 
have no probative weight 
in the absence of further — 

_ amplification and. docu- 
-‘Inentation____2.------- 


Burden’ of Proof—Con. 

- tracted delay in removing 
— utility poles from the. 
work area on a road 

- construction job and that 
the Government failed to. 
. rebut such inference even 

_ though information hav- 
| ing a direct bearing on 


the propriety of liqui- 


INDEX-DIGHST 


Page 


dated damages assessed — 


| for delayed. performance ) 
apparently within. | 
_ its possession or was more — 


accessible to it than it 


was to -the appellant. — 
The Board therefore re- 
affirmed its prior holdings 
- that no attempt should 
_ be made to apportion the. 
"delay between the parties. 
and that the contract 


time-should be extended — 


was determined to. be 


substantially complete__.. 
A contractor: under a con- 


+o the date the contract. — 


935 


tract:for the construction - 


tained its: 
proof where the only 
evidence offered. by it in 


of a road:has not sus- 
burden | of - 


support. of a particular — 


peated the 


‘Dismissal | 7 1 
_ Where Py aipply. cnet 
_ which provided. for the 
delivery and installation 
of a television antenna “2 # 
- system didnot contain a 
-“Suspension of — the 


. §B2-404—74-_8 


- claim is the testimony — 
'. . of one witness who re- 
| allegations 
the con- . 


| 845 





RULES OF PRACTICE—Con. | ae > 


\ 


. APPEALS—Con. 


ie 


of the 


Dismissal—Con. 
; Work” or other ‘ ‘pay. for | 
_ delay” 


clause and. the 
Government 


the building in which the 


system was to be in- °° .. 
stalled had not. been © | 

| completed, the 
dismissed as beyond its — 


Page. 


issued a. a Haas 
modification postponing ee ae 
the. delivery date because. 


Board? 


jurisdiction the contrac-. - 


.tor’s claim for costs in-: 


curred in maintaining a 


crew in readiness to per- 
form the installation .in- 
- asmuch as. the postpone- 
ment of the delivery date 


was not a change within. 


_ the meaning 0 of ‘the 
“Changes” clause.-----. 


Failure to Appeal _ 
A proposed decision : ofa 


District | Manager which 


the Interior on a grazing 


license application if no ~. 


appeal is taken in. the 


time - permitted ‘by De- 
paronecw regulations... - 


ie arings - 


245 


includes a. Notice of Ad-.. . 
_ visory Board . Adverse 
_ Recommendation  be- - 
comes the final decision _ 
Department of.» 


TTT 


1. An applicant for a section. 15 a: 


grazing lease has nostatu- 
tory or regulatory right. 
. to a full evidentiary hear-. 
ing before an administra- 
tive law judge; a hearing _ 
'. - on issues of fact: may be sy 
ordered by this Board = 
in its discretion, but a =. 
hearing will not be or-- 
_-dered where the applicant © © > 
does not allege the exist- 
-ence of facts which, if. 9 9 
proved, would entitle her — 
’ to the relief sought. eae 3 


~~ be. substantially 


RULES OF PRACTICE—Con. 
_ APPEALS—Con. | 

/ Standing to appeal - ae 

io “The Navajo Tribe of Indians : 

has standing within the- 

o Deparment of the. In- 

-. terior to contest or pro- 

> test. against the issuance 

. of a confirmatory patent 

.. to the State of Utah for 

school sections within the © 

- exterior. boundary of the 

a reservation f for the Tribe-. 


. EVIDENCE - oe | 
ee ‘The Board denies a, Govern- 
ment: motion for recon- 
sideration where it finds 
that a diary entry con- 
tained in an- 
~~ offered in evidence by the 

' Government, 

| with the testimony of a. 
> witness for the’ appellant 
created an inference. that 
the Government was re-_ 
hai sponsible for an. in- 
determinate portion. ‘of a 
protracted | delay in re- 
moving utility poles from 
‘the work area, on a road 

oe construction job and that 
the Government failed to. 
_ rebut such inference even 
a though information hav- 

_ inga direct bearing on the 
_-propriety ‘of | liquidated 3 
damages assessed for de- 
layed performancé * was 
apparently. -within,. its 
> possession or was. more 
 aecessible to it than it was 
oe -. to the. appellant. 
.- Board : : 
firmed: its: prior holdings _ 
. that::no attempt should © 
be made to apportion the 
— delay. between the parties 
cand that the contract 
time should .be extended — 
_ to the date the -con-_ 


exhibit 


together 


- -The 


therefore... — reaf- 


“INDEX-DIGE ST 


Page — 
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tract. was: determined to 


com 





| RULES | OF PRACTICE—Con, 
_EVIDENCE—Con. . 


2. A contractor's epeltca iba: to a 


3. 


4, 


take depositions of. re- 


A 


; since - 


contractor 
take advantage of. Gov-_ 


us tired , ‘Bureau. employees | 
and of a newspaper re- 
porter. will. be - denied, 
such.. prospective 
witnesses: are not under — 
the control of the Govern- 


ment and the Board has 


> no jurisdiction over third 


POTS 2c oe Seo 
who £ ails: to 


ro ernment. offers. to ex- 


. is not entitled to have its. 
Sy application to take, the. 
- depositions: of. Govern- 
ment employees for pur- 
poses of discovery grant- 
ed, as the contractor. has 
_ not shown good cause as 
required by the Board’s. . 
rule governing. discovery - - 
. (43. CFR 4. eae 
mining - claimant the 
proponent, of the validity. 


‘ 


amine certain 


inf orma- 
tion relative to its claims 


of his claim under the 


Administrative Procedure | | 
ef seg. (1970), and has the — 
_ burden of overcoming by 


Act, 5. U.S.C. 


a preponderance of ‘evi- 


e dence the Government's 
prima facie case of failure 
to comply with the loca- 
.tion requirements. of the 
mining law: and of lack of 
discovery - of a valuable . 
“mineral deposit. 2.2.7... 


page 
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5. “Where a mining claimant’ S 


testimony at to location 
' and discovery is super-— 
ficial and implausible, it 


_- is reasonable for the Ad- 
. ministrative Law Judge 


to conclude: from «the 
evidence and the testi- — 


_ RULES OF PRACTICE—Con, 
mee: EVIDENCE—Con, Fates & ox 

‘ “mony of Sie miinesed: . 
that none. of the claims - 


| . was located according to 


_. the’ requirements : of the. 

_ mining laws and that no_ 

_ discovery. 

thereon___.__-- AS ae 

6: ‘Evidence tendered on appeal 

sina mining contest may — 
not. be, considered except. 

for the limited purpose of | 


was — 


deciding * whether | a 


~- further. hearing. is war-_ 


: ranted, since the. record 


made atthe hearing must _ 
be “the. sole. basis for — 


decision ao meenn apenas 


7. A contractor under a. con- 
tract for the construction ae 
. of a road has not sus-.- 


_ tained its. burden of proof 


_ where. the only. evidence | 
offered by. it in. support — 


- of a particular. claim is 


-,, the testimony | of one) 

_ witness who repeated : the : 

.. allegations contained in 
.; the. contractor’ S. original - 
claim letter, as such as-_ 

: sertions have no proba- ) 

| tive weight i in the. absence | 
of further amplification 
and documentation. __.. ~~ 
8. The Board: of “Land ‘Appeals: es 


has authority to Teverse 


“the findings of an Ad- 
ministrative ‘Law Judge. | . 
"However, where the res- 
~ olution of a ‘case: depends 
| “the 
+ Judge’s findings of créd- | 
a _ ibility, which in turn ‘are™: - 
-* “based upon his’ reaction — 
~ to the demeanor: of ‘ wit- 
- Desses, his findings will | 


‘primarily upon’. 


~ not be lightly set aside_ 


ma Although the Board of. ‘Land 


_ App eals takes’ . official 


~ notice of the findings and reg 
a ‘conclusions: in’ an: Hinter- 


made . - 


-INDES-DIGHST | 


Page. 
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locutory 


| . against 


relevance, 
fe and credibility = 
an Where a prima facie case. — 
|. rests upon the ‘estab- ~ 
lishment. of a négative 9 
fact, but the other‘party. 
has peculiar knowledge = 
‘or control of the evidence = 
“as to. such “matter, the 9°: * 


- credibility, 


order . 


issuance. 


a “RULES | OF PRACTICE—Con.: ea 
| - EVIDENCE—Con, J Cw Pages” 
“of- ee ae 
_ Indian Claims. ‘Commis- nid ee 
_ sion’ on the claim of the ~~ 
.. Navajo Tribe of Indians 
_‘ against the U nited States, 
__ the Board’s decision. oe cseree s 
“a-protest by the Tribe 9. 
rt) ine: a ae 
confirmatory patent Go 


the State. of Utah for | 3 } 


in an 


| school land. sections. now: toe 

included within ..the- 9 9 
boundaries. of the Tribe’ se an 
_ reservation is based solely rar 
upon the evidence in the = 


. hearing in. the, Depart-- 
'. ment on: this protest and. 
. upon its own. application. | 
_ of. the law to the facts ee 
| | 44 
“102 Exhibits and: ‘oral dead vi, | 
os - administrative Pee Gs 
hearing are not fungibles | ee 
where evidentiary value: 0 oe. 
_ is-aseribed on a quantum Ete 
"basis. Instead, they ‘are .. 
“products having diferent 9° 0. 
: probative values depéend- ae © 
~ ent upon factors. such as. = a 
‘competency = 
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burden rests" upon him 


to produce such evidence’: Cae 
‘of sufficient weight and = 
camd’ failing, 9.17.8. 
the negative will be-pres 0 '* 
-- sumed: to have been es- <> | 

tablished, This: principle. 
applies in a mining claim =) 

_ contest to. the extent =... 
that where the Govern- ° a, 


ment has made a prima: a 


7 “ facie case. of nonmarket-. 


-INDEX-DIGEST © 


RULES OF. PRACTICE—Con. o b 
a _ EVIDENCE—Con. 


1a Under | the 


only | testifies 


- GOVERNMENT CONTESTS 


. . testee- _ 

. + appeal was. taken there- 
. from, a late appeal will 
be dismissed under 43 

= CFR, 4.411(b)_---22-2-- | 
3. A defaulting contestee can- 


Page 


| ability, and the contestee 
that he: 
_ . made sales but fails to 
buttress that testimony | 
” with specific data as to — 
- the sales or provide cor-— 
” yoborating 
- thereof, he will be deemed 
- to have failed in his 
burden of ‘proof-2__-__- 
Administrative — 
? Procedure. Act, hearsay 
_ evidence is admissible at. 
- a hearing if it is relevant, 
ca material. and not unduly. 
' repetitious, but it has 
- little or no weight where 
the circumstances do not 
| establish its reliability.— 


evidence 


572 


1) When a mining claimant has - 


failed to answer a com- 
plaint in a mining con- 
test, the allegations are — 


deemed. admitted under 


4.450-7, B Manager. has 


decided a mining contest 


against. a defaulting con- 
and . no timely 


. 43 CFR 4.450-7. and — 
or the Manager will decide 
the case without. a. hear- 


2. When, pursuant to 43 CFR 7 


not rely on. al answer 


rs filed by a co-claimant 


when such answer never | 


| e - purported to be on the 
7 defaulting 


contestee’s ; 


a’ A mining claimant is” not. 


because of _ prehearing 


- denied due process merely 


a “publicity” where he fails 


-evidence ‘of 
weight and credibility, « 
and failing, the negative _ 
- will be presumed to have 
- been ° established. This 
principle 

- mining claim contest to 
-. the extent that where the 
Government. has made a 


‘prima facie case of non- 
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RULES OF PRACTICE—Con . 
| GOVERNMENT CONTESTS—Con. 


to show: that there i 
any unfairness — | 
contest: proceeding itself_ 


5. Where a prima facie case rests_ 
upon the establishment of. 
a negative fact, but the 
other party has: peculiar 
knowledge or control of :— 
the evidence as to such | 


matter, the burden rests 
upon him to produce such 


applies in a 


marketability, -and the 


_ eontestee only: testifies. 
‘that he made sales but > 


fails to buttress. that. tes- 


+0 have failed in his bur- 


_ den of i205) eee meee 
BEARINGS | 
1. In connection with. Govene. | 
ment cancallation of a 
timber sale contract, a 

request for a. hearing will 


be denied where no. facts 


are. alleged ‘which, if. — 
proved, would warrant — 
granting the relief. sought... 
2. An Administrative Law Judge 


is not disqualified nor will 


his findings be set asidein 
a mining contest because 
of a mere charge. of bias . 
in the absence. of a sub-- 


stantial showing of bias. 


Nios Where an Administrative Law 


Judge’s decision. contains 
a ruling, in a single sen- 


in the. 


sufficient 


evidence _ 


: timony with special data . 
as to the sales or provide | 

- corroborating : } 
thereof, he will be deemed — 


32 


Page 


— 825 


BIZ 


ie 


a 


“RULES: OF PRACTICE—Con. 
‘HEARINGS—Con. } 


~ tence, on all of the pro- 
. posed findings and con~. 


clusions submitted by a 


_ party to a hearing and . 
the ruling on each finding . 


’ and. conclusion | is clear, 


- there is no: requirement Nin, 3 
that. the Judge rule sepa-— - 


| rately as to each of the 
| proposed findings a 


- conclusions_ Baan sini art 3 
| 4 aividiones: tendered on appeal 


In a mining contest. may 


not be considered except 2 
for the limited purpose of 


_ deciding whether a fur- 
ther hearin gis warranted, 
since the’record made at. 


the hearing must be the - 


‘ sole basis for decision..___ 


| 5. The. Board of Land Appeals: 


will set aside ‘its former 
decision and remand a 
- contest proceeding for. 


further. hearing where on 


‘reconsideration - of such 


- decision it: finds additional 


evidence is. necessary | for 
~ @ final determination. __ 


6 Where a prima facie case rests © . 
upon the establishment of | 
a. negative fact, but the — 


‘other party has. peculiar 


knowledge or control of | 
the evidence as to such | 


“matter, the burden rests 


“upon him:to produce such . 
evidence © 
weight — and ‘credibility, : 

~~ and failing, the negative - 
will be presumed: to have 


of | ~ sufficient 


_ been. established. : This 
principle | applies © 


| ‘Government has. ‘made a 


prima facie: case of non- 


marketability,. and. the 


~. contestee only... testifies 


_ that, he made sales. but 


in a. 
~ mining ‘claim contest to _ 7 
“the extent that where the - 


INDEX- “DIGEST 


“Page” 


: — = 
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' “RULES OF PRACTICE—Con. 
| HEARINGS—Con. 


| fails to buttress iat tes- ; 


Bago: oi 


timony, with specific. data — ~ 
as to the sales or provide — 


corroborating 


data 


evidence - . 
_ thereof, he will be deemed. ; 
- to have failed in his bur-" cee: cae 
- den of Ase fs ee me 2 fee 
7, A coal. prospecting permit- = 
tee who applies. for a 
coal lease, alleging with 


“supportive ee 


there is coal in commer-. | 


cial quantities within cer- 
- tain lands in his permit, 

is entitled to a hearing = = 
_ conducted. in. aecordance, ° eo 
with the Administrative 


Procedure Act, °5 U.S.C. ets 


not shown coal” ‘in com- 


te mercial quantities___.-_- | 
&. An applicant for a section 15, 


grazing lease has no stat- 


-§ 554 (1970), before his 
application may be. Tee, Feo Ge) 
_ jected because he has ees 


6240 


ie cutory or regulatory right 
toa full evidentiary hear- 
_ ing before an administra- 
tive law judge; a hearing. | 
on issues of fact may. es 2. Pome 
: ordered by this Board 
in its discretion, but a’. 
- hearing will not be. or 


dered where the applicant oo. 


of a confirmatory patent 


does not allege the exist- 
ence of facts which, if 

7 proved,. would entitle her 
_ to. the relief sought... 


PRIVATE CONTESTS: re 
1.. The Navajo: Tribe: of. Tacs” ne ae 
. has. standing. within- the... 

- Department of the. In. tees 

: terior, to ‘contest or pro- a 

_ test against the issuance 


to the State of ‘Utah for: ba 
| _- school, sections within the 
__ exterior boundary of the 

7 reservation for the Tribe_ : 


442 


RULES OF PRA OTICE— Con. 
“PROTESTS 


Ss 7 ld ‘The Navajo 1 Tribe of Indians © 


7 "WITNESSES ; 


et ‘Department of the Inter- 


ior to contest or protest 


INDEX- DIGE gr 


Rage - 


has standing within the 


against the issuance of a — 


confirmatory - ‘patent to 


the State of’ Utah’ for 
School. sections 
the exterior. boundary. of 


. the: reservation for. the 


within. 


449 


ane A contractor’ Ss soplications to | 
os. take depositions of re- | 
i: . tired Bureau employees , 
: and’ of ‘a. newspaper re- | 

porter will be denied, 


since 


‘such. prospective 


-. witnesses’ are not, under 


. aay - 
2, 
ey 


; ~ parties- i epee ore a 
A “contractor who fails to 
"take: advantage | of Gov- 


the control of the Govern- 
ment. and the Board has 
“. no jurisdiction over third 
299 


7 “ernment offers to examine | 


certain | information rela- 


tive to its. claims is not: 


(483 CFR 4.115). ----.- 


- entitled. to have: its appli- - 
cation: to. take. the dep- 
. ositions . of. Government 

employees | for _ Purposes ‘ 
of discovery granted, as 
the contractor has not 


- shown good cause as Te~ 
os ‘quired* by, the. Board’s 
rule: governing discovery 


3 SCHOOL LANDS 
| GENERALLY 


_ 1 Where ‘the. Secretary of the 


* Interior is required by 
the Act of June 21, 1934, 


upon’ application by a 
state, to issue a patent 
. to the state for school . 
lands and to. show the 


a date title: vested and the © 
“extent to ‘which the lands 
, are subject to prior con- | 


299° 


| SCHOOL LANDS—Con. 
. ‘GENERALLY—Con, 


~ ditions, limitations, ease- > 


" mients,’ or’ rights, if any, 


he (and his delegates) 


aay determine questions 


of law as well as fact, in- 


as to whether title passed 


under the school land - 

efo 4 f: ) Ee aera a 
2. Although the Board of Land | 

Appeals takes official no-. 


tice of the findings and 


. conclusions in an ‘inter-. 
- locutory order of the 

‘Indian Claims Commis- 
- gion. on the claim of the | 


*% Navajo Tribe -of Indians 
_ against the United States, 
~ the Board’s decision on 


a protest. by 


a confirmatory patent to 


the State of Utah for 


the. = 
“Tribe against issuance of || 


“Page : 


‘cluding a determination — 


AAI 


~ ‘school land sections now 


included’ 


within 7 


" “poundaries of the Tribe’s 
~ ‘reservation is based solely 
“upon the’ evidence in | 
the hearing in. the De-. 


partment on ‘this protest — 


the. 


| and. upon its own appl- © . 
“cation of the law to the 


” facts in this case. __.-___. 
3. The Navajo Tribe. of Indians | 


| has standing within the 
| Department of. the In- 
- terior to contest or pro- 
- test against the issuance 


of a confirmatory patent 
to the State of Utah for 


; school sections within the 
- exterior boundary of the 
. reservation for the Tribe 


recognized . 
- boundaries : 


.. determine ~ whether . any 


‘occupancy by 
outside 
reservation 
was: recog- 


Indian. _ 
Navajos: - 


nized’ by the Utah Ena- 
_ pling Act of 1894 so as to © 


44d 
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their Zz 


- SCHOOL LANDS—Con. 


“INDEX-DIGEST. Po ee nO aio Rea 
: "SCHOOL TANDS—Con. AUTEM B 
“GENERALLY—Con.. - Page! 


- GENERALLY~Con. = pane 
| Aaa 7. By the Utah. Bnahiling ‘Act: a 


- prevent: the. operation. of 


7 -- the ‘grant of lands for 


- school purposes. to ‘the — . 
: State, the intent of Con-. — 


- gress must ‘be ascertained | 
by reading the provisions 


of the ‘grant ‘andthe dis- _ 


-claimer -of lands “owned 


or Held by any Indian or. — 


- Indian _ tribes” together, 
' by considering: thé usual. 


_.. meaning of the words, by 
ee determining | ‘the overall 


s purpose of ‘the Act, -and 


by considering the pro- 


. visions in accordancé with 


. the historical milieu and. 


. publie policy of that'time, 
- as -well.as any court-inter- 


~ pretations ‘of other stat- | 7 of 
‘ | . 442 |. 
8. “Although ‘the: Seeae land | 


of 1894, Congress did 
not intend the grant 5. 
- of .school Jands to the .. 

‘State of Utah,: effective 


upon survey in 1900, to ~~ 


‘be held? in abeyance as: 

- to unreserved publiclands 

which may. have beens... 

" -within.a wide, undefined) =. 

.. perimeter of tie byapros. 0 

 portionately few Navajo. 

_ families outside their res- 
ervation grazing flocks 

of sheep with transitory 

. encampments in-an' area ; 

_ also used by non-Indians” | 

_. for crazing purposes and ; 

_ wandered. over by Indiafs =: : 
AAA 
‘8. ‘Where lands were not with- = 

‘drawn for Indians, any: _ 


from other tribes. __- =e 


‘grant to the State of Utah — . express” or implied: cone a 
was subject to existing - ~<sent. by Indian Office =.” 
inchoate settlement . Officials to Navajos graz- 


as claims, including any by . 
individual Indians outside © 


_. Ing sheep on public lands) 
_ outside. their reservation: 
where no. 


their reservation, if the | boundaries 7 fe, a NS eee 
claims were ‘not . per- . Claim “to. the, land) was. fa 


fected, the State’s. title | 


_ to the. Jands vested 222 - 


6. The Acts” of: “March Aes 1933, 


- adding ‘ ‘vacant, unre- 
~ served, and undisposed 


- Navajo reservation, and: 


443 | 


- of public: lands to the 


_ made under section 4.0of. Se 
tbe General - Allotment. hoe 
_- Act and the lands were | 
recognized by such off- 9° > 
cials and* other govern. 
ment. officials: as public 
lands, rather than Indian — 


of September 2,.1958,'de- — He lands, could not create — a 
-_ claring lands -within the - Indian tribal | ocotipaney . : - re 
i exterior boundaries of the Tights to such lands.su~ -° } 


Navajo reservation in 
trust for ‘the Navajo 


_» Tribe; > “subject: to valid 


existing rights,” did not 
. affect the: existing: title. 


& Geetha Sinte: GF Utnein a - title to such sections---- : 

— school sections. which had < GRANTS OF LAND eas ee aes 

_ vested. in the. State. in: .. 1. Title’ to. school - sections a eee 
1900 when surveys. were ~ aie granted to the. State of re ae 


| : approved including | _the 


sections Bese oe 





_perior to the Congres-. 9 \.. 
sional grant to the State = 
_ of Utah,for school lands, ae 
. and” the State took. an ©. 
= unencumbered fee simple ! 


“Utah by section 6. of - = 


. the Utah Enabling pas) 


- SCHOOL LANDS—Con. — 


ee GRANTS OF LAND—Con. 


Congress - 
lands apart as a reserva- 
tion for the- Indians. can- 
“not affect 
title. However; if a reser- 
vation has been: created 

prior to the- grant, the - 
. state’s title cannot vest 
until the reservation is _ 
3 extinguished _ ae ea eae 


~ 28 Stat. 109, vests in » 
- ° the State on the date 
2 oe SOE. Statehood. (January » 
_ 4, 1896), or upon com- 
~ pletion and. 
of the..survey of the 
sections if the lands were 
~ Dot then. surveyed. sfiiareiet SE. 
_ Where 
rights are terminated by 
a abandonment or. 
--quishment by a tréaty 


acceptance 


“Indian. ab original 
relin- 


ae the United States, 


a state may take a . 
ane ‘of 
- cumbered ... by» any oc 
_ -.cupancy claims» 
Indians, and where the 
‘state’s title has vested,. 


lands 


action. by 


setting 


subsequent, 


the state’s 


_ INDEMNITY SELECTIONS © 


he A. resurvey of. either the —_ 


base lands or the lands 


selected by. a ‘State will 
_lave no effect upon the ~ 
 State’s right to. further 
~ Hiew sélection__...-.--_- 


PARTICULAR STATES. 


Ah To determine ‘whether: ae 

- Indian~. 

: Navajos':- = 

recognized » 

- boundaries" | 

hized by the. Utah En- © 

abling Act. of 1894 so as. _ 

to. prevent the operation — 

of the grant of Jands for . — 

. school - purposes to the 
State, the intent of Con- 
gress must be ascertained 


- oceupancty~ 
- outside : 


was 


unen-. 


in the. 


the 


soy. 
their 3 
- reservation 
_recog-. 


INDEX-DIGE ST 
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-elaimer of lands 
or held by any. Indian or 
’ Indian tribes”. together, — 
- by considering the usual 
meaning of the words, by. 
' determining the overall — 
“purpose of the Act, and 
by. considering. the pro- 
visions in accordance with | 
the historical milieu and , 
‘public policy of that time, | 
as well as 
interpretations of © AOUNEE 
| statutes ______- ae as vs 


2. ‘The Acts of March 4 1933, 7 


_ trust for | 
Tribe, . 


- SCHOOL LANDS—Con.- eis: 
PARTICULAR STATES —Con. 


by reading the provisions _ 


pane 


of. the. grant and the dis- 


any court 


adding ‘vacant, unre- 


+. aeeved: and eos 


of” public lands to’ the 


reservation. in 
the 


Navajo | 


1894, . Congress. did. not 


- intend the grant of school 
Jands to the State of — 
Utah, effective upon sur- 

-.vey in 1900, to. be held'in  . — 
‘abeyance'as to unreserved 

public lands which may | 

have been within a wide, 
~amdefined périmeter of 
use by a proportionately. 

few Navajo families out- 


side - their _ “reservation 


_ graging™ flocks - of sheep: 
| with transitory encamp- 


“owned  ' 


Navajo — 
“subject to valid 
existing rights,” did not 
_ affect the existing title. Ms 
_ the State of Utah — 
~ school sections which oe : 
vested ‘in the ‘State in. 
7. 1900 when. surveys were 
‘approved including. the 
| sections _ a oar i 


3. By the Utah Enabling Act of 


442 


_. Navajo. reservation, and..— 
- of September 2, 1958, de- . - 
: claring lands within the 
- exterior boundaries of the | 
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‘SCHOOL LANDS—Con. 
PARTICULAR STATES—Con, 


SCRIP 


ments in an area, “alse 


| used. by non-Indians for 
_. grazing _ purposes 
a wandered over by Indians 
from other: tribes_ oi ee . 


GENERALLY 
LA release filed oe ‘a land- 


grant railroad "pursuant 
. to section 321(b) of the 
. Transportation Act of 


1940, 54 Stat. 954, extin- 


guishes ‘the right of the 


railroad or its attorneys- 


- in-fact to select lands or 


and : 


IN DEX- DIGE ST 


Page 


444 


the 


land underlying the: lake 


Temains in the United 
States or whether title 
passed to a State upon its . 


< admission into-the Union 
_ 3. ‘Where the Secretary of the 


receive compensation in: 


PAYMENT IN SATISFACTION . 
A, de Where. a railroad’s forést lieu 


to. the United States, the 


"SECRETARY OF THE INTERIOR. 


“Delegation. The use of the 


Schechter 


7 ‘Solicitor’ s. 
36803 (Apr..3, 1970), 77_ 
‘interpreting 25 
§ 48° allowing — 
_ Indian tribes to “* * * * 
- be given * * *? direction 
- over Federal employees, — 
. does not .add substances 
to the argument that ‘the 
~-statute’is an: unconstitu- 

. ° tional. delegation..of au- 
thority prohibited — by 
Poultry v. 


term ‘ “delegation” in 


‘Opinion, 


I.D. 50, 
U.S.C. 


United States, 295 US. 


: 495 eine ar 4 


lieu of lands originally 
acquired by it under the 
Act of July. 27, 1866, in — 
aid of construction. of. the 
- railroad but relinquished 
» under the Act of June 4, 


302: 


| selection rights are extin- 2 
_ guished by a release given 


rights (if any). of a pur-- 
chaser of the selection 
_ rights from the railroad 
” are: also extinguished ___- | 


ar 


oe 


M- 


Interior is required. by 


SECRETARY OF THE INTERIOR—Con. a A 
“Page. és 
2, The Secretary of | ‘the In- * ies 
terior has the authority... = 
~ and the duty to determine 

what lands are public 
lands of — ‘United =. 
States, including the au- .  ~ 

_ thority to determine navi- . 

. gability of a lake to ascer- © 
‘tain whether title to the 


313": 


the Act of June 21,1934, 


. upon application by a ‘ | 
state, to issue a patent to. 


the state for school lands. a - as 
and to show the date title =| 


vested and the.extent to ae re 
- which the lands are sub-— 


ject to prior. conditions, — 


limitations, easements, or © | 


rights, if any, he (and his 


delegates) 


determination as’ 


wise. ‘qualified. who. .has 


- filed. an application. for 
~ homestead. entry on a. 
form. approved: by » the 
_. Director, Bureau of Land 
Management, and made — 
_- acceptable 


final - 


may deter- | 
“mine questions of law as | 
well as fact, including a 
Oe oe 
whether title passed un- 
_ der theschool land: grant. e 


SETTLEMENTS ON PUBLIC LANDS » 


ae homestead _ 
claim for an additional’ 
| homestead entry. under 
— the Act. of April 28, 1904 
. (33 Stat. 527), 43 U.S.C. 
§ 213, may be made for 
- unsurveyed 
Alaska by a.person other- 


settlement 


lands - in . 


‘proof — 


on his original homestead | 
settlement. claim, where ~ 


_ 


ae : oe a ae ee “ a “ENDEX-DIGHST 


| SETTLEMENTS on PUBLIC LANDS— 


/Con. a. x Page Where the Ssoietary of the — 


pecans GRANTS Ue page 


' the soeacd area of the 


. two claims does not. ex- 


269° 


Interior. is: required by... 
“the Act of June 21, 1934,_ 


me eged 160 OPER Soke Sie, -. upon application by a 
. 2, From the latter part of the © —' state, to issue'a patent to - 
19th century to the Tay- — © the state'for-school lands 
Ctl Onr. Grazing Act, of- June and to show the date 9° 
28, 1934, there was a title vested and the ex- - 
. general policy of the Fed- — tent to which the lands 
eral Government to per-. ~ are subject to prior con- 
_» mit acquisition of title to. — ’ ditions, limitations, ease- 
_ open, unreserved public © "ments, or rights, if any, — 
lands. by individuals. he. (and his delegates) - 
_ | settling- upon’ the land, may determine questions _ 
. inéluding Indians, but_ of law as well as fact, 
vested rights were ob- including.a determination  _ 
tained to the lands only - ‘as to whether title passed 
upon .compliance with | under the . school land : 
Bh “specific act of Con- a, praise oe ee ae | AAT 
. gress, and only. for the aie ‘Title iLO: school sections 
| maximum acreage allow- =}: granted to the State of 
able under-thatlaw...-. 442 Utah by section 6 of the 
"Although the school land . Utah Enabling Act, 28 - 
_ grant to. the State of . Stat. 109, vests in the 
: ~ Utah was ‘subject tO ex-— State on the date of | 
_ isting’ inchoate settle-— _ Statehood (January Ayo ‘ 
| ment. claims, including : 1896), or upon completion a 
any. by -individual. In- and acceptance. of. the 
_ dians outside their reser~ _ | survey of the sections if 
_ vation, if the claims were the lands were not then. oe 
ae perfected, the State’s , SpuTveyed siaseecaccae AALS 
_. title to the lands vested__ ., 443 To. determine whether any i 
4 The Indian’ Homestead Acts Indian occupancy by 
and section 4 of the Gen-. Navajos outside their 
eae Allotment Act are | — _ Tecognized: reservation © 
a ‘settlement acts within - boundaries was ‘ recog- 
_ + the framework of other nized by the*Utah En- | 
a ‘settlement laws pertain- . abling Act of 1894 so as to ~ 
| “ing ‘to the public lands, prevent the operation of’ | 
» and the practice, rules . the: grant. of lands for — 
~-and: decisions regarding --. gchool purposes. to. the 
white: settlers on the - State, the intent. of ‘Con- 
_. public’ lands have been ' gress. must - be © ascer-_ 
‘ applied to them with cer-— tained by. reading the | 
"tain reasonable modi-. provisions of the -grant— 
fications taking into ac- - andthedisclaimeroflands | 
. ° count Indian habits,char-- | . “owned.or held. by any 
-. ‘acter, and disposition... 448 - Indian or Indian tribes” 


ces STATE Pn ene Hn 


. GENERALLY—Con. — 


_ together, by condidering:: 
«the usual meaning of the. 


words, by: determining — 


the overall. purpose of the 


_. Act, and by considering 
the.” 3 

- cordance with the his- 

- torical milieu and public: 

- policy of that: time, as 


provisions. in ac- 


- well as any court inter- 


hes pretations. of other stat- 


4. Where . 


Indian — 


rights are terminated. by 


: abandonment: -or . relin-. 


. quishment by a: treaty 


with the United States, a 


state may take a grant-of - : 
--. lands. unencumbered - by. 
any occupancy claims -in. 
.the Indians, and.where _ 
. the 


state’s. title. 


_ vested, subsequent action 


by Congress setting the. 


lands apart as a reser- 


vation for the Indians 7 


- cannot. affect. the state’s 
title. However, if a res- 


-ervation | 


has. beén 


ae created ne to. the erant, 
_ the state’s: title cannot 


vest until the reservation — 
is extinguished ___...-__ oe 


“STATUTORY: CONSTRUCTION 
GENERALLY. 


be There: is a well-established. 


rule of statutory construc- 


Hom to favor Indians ‘in . 
case: of doubt. as to the | 


meaning of words in treat- 


2. To. 


_ Indian 


ies or legislation in’ their 
‘behalf; however, the:rule . ; 
~ is not inflexible j in its.ap-- 
a plication and must. give: 
way where: such action is 
_ warranted by other rules — 
of construction and the 


circumstances _ of the 
CROs foie aoe on seeks | 
determine whether. any 


ab original 


has * 


occupancy by _ 


oN DEX- DIGE: ST 
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3. | The word.. ‘ 


va natives » 


' STATUTORY CONSTRUCTION—Con: 
GENERALLY—Con. Sis : 
_ Navajos. 
’ recognized — 
~ boundaries. meg 
| nized by the Utah Ena- 
bling Act of 1894s0 asto 
prevent the operation of -_ 
the grant of lands: for. | 
- school. purposes tothe — 
_ State, the intent of Con- 
'. gress must be ascertained. - 
+ by reading the provisions 
. of the grant and the dis- 
. claimer- of. lands ‘ 
. or held by. any Indian or | 
Indian. tribes’? together, 
by considering: the usual tee 
-.meaning of the words, by. 
? determining the overall. te Faas 
purpose of the Act,.and  ~ a ae 
De considering | ‘the..prow F073. 
visions in‘accordance with = 
the historical milieu.and) 2... 
‘public policy of that time, a 
_as.wellas any courtinter-. - * | 
. pretations of other stat- ot, eee ce 
as’ ce OO Bea: Bag 
in statutes. in relation to 9. | 
“owned,” but.as there is 
no fixed primary-or tech-- 
 nical:meaning, its mean- 0. 
- ing must be determined Paste 
by the context in. which 
itis used to ascertain the 
. ie legislative intent_ oe ieee a, 
4, Historical differences betwéen | 
the’ situation | in. “Alaska ‘ 
“ and the other: states. af- 
. ford. reasons. for. different ahs 
-. interpretations of legisla-. 
- tion pertaining to Alaska... 
and - legislation — . 
<a) pertaining to Indians | in. 
--the other states. “There- 
fore section 8 of the Act — 


otttside- 


was. 


‘owned 


held’? . 


land... often . 


+ 443 


of May 17, 1884, regard- he 
ing the occupancy. of — °°” 


Alaska natives and others a 


Page " is 
“their: ee cine 
reservation 
recog-— 


ee 


| STATUTORY CONSTRUCTION—Con. 


_GENERALLY—Con. 


upon public. tapas is ‘not 
in pari materia with the. 
disclaimer provision 
section 3 of the Utah 


in 


Enabling Act of 1894, as 


es to lands ‘‘owned or held 


by any Indian or Indian 


a The Indian Homestead Acts 


. glons — 


and section 4 of the Gen 
eral Allotment Act are — 
a settlement acts within the | 

_ framework of other settle-_ 
ment laws pertaining to ~ 
the public lands, and the - 

practice, rules and deci-. 
+ regarding -white | 

settlers on the public. 
lands have been applied — 


. to them with certain 


taking - 
_~ Indian habits, character, : 
’ and disposition. -..-.__- 
the “Utah Enabling Act 


: - of 1894, Congress did not. 


reasonable modifications _ . 
account 


“into — 


intend the grant of school 


- Utah, 


survey . 


lands to the State of 
‘effective 
in 1900, to be 


-: held «in abeyance as to 


wireserved public lands 


ae » which may have - been 


within a@ wide, undefined | 
‘ perimeter of. use by a 
. proportionately 


few 


Navajo. families outside 


' their-reservation grazing 


_. sitory encampments in'an — 
area also used by non- | 
. Indians for grazing pur- — 
poses ‘and wandered:over - 
> by., Indians from. ovher > 


flocks of sheep with tran- 


upon 


Page 
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“INDEX-DIGEST . 
SURFACE RESOURCES. ACT. 
GENERALLY 
1. In a proceeding under sec- — 
_ tion 5 of the Surface Re- 
- sources — | 
23, 1955, to determine _ 
_ whether a mining claim is 
subject to the limitations — 
and restrictions of section 
4 of the Act, the issue is | 
whether or not there is 
now disclosed within the 
_ boundaries of each claim 
valuable minerals of suf- . 


Act. of. 


ficient quantity, quality, 


and worth to constitute 
a. discovery, and whether | 
the discovery was made — 
'- prior to the effective date ; 
| of the AC So ache e cee a 
: 2. Testimony by a government = 
‘Iineral - engineer that he 
examined _ 
‘claims and the workings — 
thereon and sampled the ° 
- areas recommended by. 
the claimant but found = 
no evidence of a valuable | 
- mineral 


the 


. deposit: which 
would have in the past 


or present justified a per- 


July | 


Page : 


792 


mining 


son. of ordinary. prudence _ 


in the further expenditure 
_ of his time.and means an © 

effort to develop a valu- _ 
_ able mine, is sufficient to - 
establish. a prima facie 
case of absence of a dis- — 

covery so as to subject a 


mining claim to the 


- limitations imposed by 


section 4 of the Act of 


July 23; 1955 -.------~ 
HEARINGS —— ee a 
J. A’ hearing ie section ‘Bb of © 


the © Surface — Resources. ~ 
Act of July 23, 1955, 


" directed only to a / portion 


792 


| INDEX-DIGEST | 


‘SURFACE RESOURCES. ACT—Con, | TAYLOR GRAZING ‘AcT—Con, ae 


“Page, 3 : , 


. lie lands, by individuals 


_ HEARING—Con.. a Page _GENERALLY—Con. . . 
of a claim is insufficient etes ; _ setting upon ‘the land, | 
establish an absence: of including Indians, ‘but 
a discovery as to the = ° vested rights. were ob- 
- whole claim as the locator: _ tained to the lands. only 
_ may still have a valuable. — upon compliance with a 
‘mineral’ deposit. on. that specific act: of Congress, : 
: portion of the. claim not _ -and only. for. the maxi- 
challenged by the Gov- “ es mum acreage allowable 
: ernment_—-------- aueee - 792 7} a under that law_-------- : 
VERIFIED STATEMENT “TIMBER SALES AND DISPOSALS —_ 
1. Where a verified ‘statement. ‘li ‘Upon request of the State. 
filed pursuant to the Sur- “Director, a District Man- 
_ face Resources Act of ager, Bureau’ ‘of Land. 
| Suly. 23, 1955, fails to set. Management, who has 
__ forth, as required by sec- authority to enter into 
tion 5(a)(8) of the Act, | . timber sale... contracts. 
: all. of the sections of also has authority. to. 
_ publie Jand- which are terminate such contracts 
‘ embraced within each. of when to do so would be 
the claimant’s ah mining > in thé best interest of the | 
‘claims, the statement. is | ~ Government___... 9902 
- defective’ as a8 to. an - Section 1 of the Act of July a, 
inadequately - described 81, 1947, as amended; 30 
claim and. said: claim is. U. 3. C..§.601 (1970) gives. 
- subject to the limitations the Secretary ‘the power: 
and - restrictions: of. the Oe ee - . to dispose. of timber on. - 
ADL e sc) eect op OS | «5 “hie pubis lands 6 to. do- 
TAYLOR GRAZING ACT go would not be ‘detri- 
‘GENERALLY | aan se mental. to the. public in 
1, Prior to the Taylor Grasing | eet ee ee _ 203. 
| Act of | June 28, 1934, se _ 8. In aceordance with aideiies 
generally. open,  un-_ + provided by the Council - 
~ reserved | ‘public “lands.  “on.. Environmental Qual. 
could be grazed upon ity, 36 FR. 7724; de- 
without, federal govern-_ tailed © environmental 
mental interference. or — statements, are not..Te-~ | 
~ regulation, but subject to -. quired under section 102-. 
certain state laws J. ...- «AA [ — (2) (C) of the National — 
2, From the latter part of the 7 .* Environmental - Policy | 
"10th! ‘century’ to “the Act of 1969, 42 ee 
; ‘Tayler ‘Grazing: ‘Act ‘of * . § 4331(2). (C) (1970), 
L* | connection with the. can- oe 
June 28, 1934, there was . gs pate Nee Ae 
a . _Cellation of a timber sale - 
8 general policy of the. contract. where. it is not. — 
federal _ government to | -reasonable.to anticipate a a 
-. permit’ acquisition. of title | cumulatively . significant: 
. to open, unreserved pub-. _ adverse’. effect on. the ae 
environment. ee een 


= oe t . a my 7 mgt INDEX-DIGEST | 


‘UNIFORM RELOCATION. ASSIST- 
“ANCE AND REAL PROPERTY 
- ACQUISITION: ‘POLICIES ACT 
OF 1970—€on. : 


UNIFORM RELOCATION: © 
| ~ASSISTANCE—Con, =, 
"Moving and Helated Fee 
_penses—Con, ae a. 


Payment for Moving Bxpenses—Con. e 
_Generally—Con.. Hee . page 


action’ in | which. _ the 
‘United States acquired — 


TITLE ve So ae 
“GENERALLY ©" s Bage 
4 ‘The | Secretary © of the. In: 
terior has the authority 
= and the duty to determine 
_ . what: lands are public — 
.-" Jands -of the ‘United 
~ States, including the _ 
* authority to determine © 
- navigability of a lake to_ 
‘ascertain whether title to 


.. the. land vane ‘the. --- 
_ lake remains’. in the... 
United States or ¢ whether 


_. title passed td a State —— 


- tracts 


one of two disconnected — | 


| comprising _ the” 7 
farm operation, one of- 
which was situated ap- 


— upon ‘its admission | into. ‘ | . 
the. Union_-~----+----- 343 


UNIFORI RELOCATION ASSIST- 
- ANCE AND REAL PROPERTY a 
ACQUISITION — POLICIES Reece i 
OF 1970. | S "7 a 


i ‘proximately 8 miles north 
~ of the dwelling site prop- 
erty ‘and the other ap- 
proximately 534 miles: 
‘southwest of it, are pro- 
| -perly disallowed as not .' 
_ compensable. ---------- —~664 


| UNIFORM RELOCATION | 
” ASSISTANCE - . ; ner : 
Pp m ts in u a. 
| Moving and Related: Ex- io Related iapenses oving @ ‘i 
J PENBOS Fixed Payment © 


_ Partial Taking of Farm ject 
i A ean for a.fixed payment 
in lieu of actual moving 


. Moving aicpienis 2 Allowance, eee 


te Where: qualified persons digs 


| placed’ from their dwell- 


ing .elect to receive a 
moving expense — allow- .. 
--“‘anee under subsection 202 
_. .(b) of the Act, the pay- 


ment is properly based 


+ on’: the’ schedule - estab- 


<clished for such purpose _ 


- by the: Bureau head in ac- 


-- lowance schedules: main- 
tained by the State high- 


-. gordance with moving al- 


way department of the Ba 


and- related expenses is 


properly disallowed in the. .- ’ 


case of a partial acqiisi-.. an 


tion of a farm operation | ~~ 

“where the farm met the 

“definition of a farm opera- 

_ tion prior to “the ac- 
quisition and the prop- 

erty” remaining after the 

acquisition also 
that definition . eet 


Taking of Farm Operation 


meets 


~—$54 


= 4. In computing average annual 
| net earnings of a. farm - 
_ operation for purposes of 
_ determining the amount 
of the fixed. relocation 


 State-in which the dis- 
ae placement oceurs— ~~~ 719, 


Payment for Moving Rxpeniie 
‘Generally ©” iv 


~-value ‘of 4, dwelling prop- 


: 1 A ¢laimed ‘Joss in. appraised | 


erty whith ‘serves ‘as the | | 
headquarters for:a-farm 


- operation, -and: the ex- 
~ pense incurred in obtain- 


ing the appraisal, being 


unrelated to the. trans- 





payment to which the | 
‘entitled wt, 
+ under subsection 202(c) 
of the Act, by . Feason 
of displacement from — 
_ their farm operation, the | 
utilization by the Bureau 


claimants. are 


In DEX- DIGE ST 


UNIFORM 1 RELOCATION ete 


ANCE AND. REAL: PROPERTY . 


ACQUISITION _ POLICIES: ACT 7 
OF 1970—Con. _ 


ie UNIFORM RELOCATION | 
_ASSISTANCE—Con, 


- Moving» and Related Exe 
. penses—Con. 
‘Payments i in Lien of Moving and | ; 


- Related Expenses—Con. 


- Fixed Payment—Con. | 
7 Taking of Farm Operation—Con. . 


‘ of a four-year” period 
- which is more equitable: 


- for establishing such earn- 
ings than. the.-two-year 
. period which would other- _ 

_ - wise ‘be .applicable, ~ will 
- be upheld as:a reasonable - 
exercise’ of “the: discre- 
.\ tionary: authority.’ dele- 
gated to the Bureau for 


aX ‘ulation-.-.----- eee 


computing average ane i 


nual net earnings. ‘of. a 
_ farm operation. for. pur- ; 
. poses of determining. the - 
amount of the fixed relo- | 
- eation payment: to which . 
gs the claimants are entitled’ 
under ‘subsection 202(c). - 
‘of the’ ‘Act, ‘charges for 
use of the lands on a 
: rental basis may not be 
deducted from net’ eam- 
ings which are reported ye 
and: recognized . for in- . 
come tax purposes of the 


, Owner of the farm. opera: . 


‘Replacement, Housing. Pay- - 


ment. for Homeowners. 


» such: purpose ‘under per- . 
'tinent Departmental reg: | 


iL Where it appears that the re- 
an placement, housing | ‘pay-- 
ment. authorized by. the 


Bureau under. subsection. 


~ 208 (a) (1) (A) of the Act. 


. . represents: 


“an: /amount | 


Page. 
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sol 


if UNIFORM RELOCATION assist. " oS a f - - : 
ANCE AND REAL PROPERTY) | 
ACQUISITION POLICIES: oon ee 

- OF 1970—Con. | oo 
- UNIFORM RELOCATION 
_ ASSISTANCE—Con, Ae 


Replacement Housing: Pay- 
_ ment for Homeowners— ex eee ast 
Con. . Page S 2 es 
which, when added to the: era e 

acquisition. cost of. the r 
_ dwelling acquired, meets 
_ the reasonable cost of the - 
‘comparable. replacement TE oe Ala 
_ dwelling which is decent, 
safe and ‘sanitary, ands) 8s. 
"adequate to. accommo- - | 
date, the displaced . pers 
sons, ‘the Bureau deters 
_ mination will be affirmed... - 
Peele ‘determining . : 
amount, it is proper. to... 
> add to the.total appraisal 
_,. of the acquired dwelling, | 
- the proportionate amount. 2s 


such 


of the total acquisition ; ae | 


costs. in. excess of — ap- oan [ 

7 praised valuation. of. the . : Sore 
acquired property which os 

_’ is allocable to the acquisi-_ 
tion. cost of the acquired: | 


"WITHDRAWALS AND on 7 


GENERALLY © - S Wegia 
A baie land Ties hese ‘ith: pairs ts 
drawn for state manage- 9° 
. ment as a wildlife area «> 

under the Fish-and Wild- — — 

~ life Coordination Act, the — 

_- Bureau of Land Manage- | 
- ment must consider the 
_. recommendations of the 


9 


state and. of the Bureau = a 


Of Sport: Fisheries: and * = 7 e - 
_. Wildlife to assure con- -' 
. servation of the fish and re ees 
. wildlife before: approving _ oS eo 

a a right-of-way application lena 
under the Act of March 3, . 

i 1891, for a pumping’ site 

7 and _irrigation..system.. 


Aer, 


. vested, 


"WITHDRAWALS. AND ‘RESERVA 
* TIONS—Con, ; 
EFFECT OF — 2 ee. 

ods WNT: Indian aboriginal 


_ tights are ‘terminated by — 
_ abandonment or | 
. linquishment by a treaty. 
with the United States, — 
a state may take a grant | - 

OE lands unencumbered | 
| by any occupancy claims 


in the Indians, and where 
the State’s title 


for the 


2. ‘Where land ‘included in a 


oo Public lands which are. with- 
drawn from all forms of — 
appropriation under the | 

public land laws, except 
location for metalliferous 

‘minerals ‘under the min-. 

ing laws, are not subject - 

=. to entry: under the home- 
stead laws_—----------- | 


homestead. entry is de- 
scribed 
withdrawn’ 
- valid existing rights, the 
withdrawal . attaches - to. 
the land upon cancella- | 
tion: of the: pomesvenes ane: 


among ~ Jands 
subj ect to 


WORDS AND PHRASES — 


1. “Teo. Consecutive years.” The 
— “two consecutive 
. years” in 43.CFR 4115. Q- 


term. 


1(e) (9) Gi) means two: con- 


~ secutive application.years _ 
and not. two ° growing 
seasons. . ~~ ghee a sees 


eo 


has 
subsequent ac-- 
.-. tion by Congress setting . 
_ the lands’ apart as ao 
reservation — 
Indians cannot affect the — 
- state’s title. However, if 
a. reservation has” been — 
ereated prior to «the 
grant, the state’s title 
~ cannot. vest until the 
reservation - is- 
. ‘tinguished _. pola ee ee 


Ox- 
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of. Title Act, 45 
. 1069 (1928), as amended, 
43 U.S.C. § 1068 (1970), 
_means'a person by whom’ . 
a grant is made, ‘grant — 
being a generic term 
applicable - . 
statute. to all transfers _ 
of ‘real property, includ-. 
ing devises and transfers . 


Solicitor’s Opinion, 


eC. 


. does not 


WORDS AND PHRASES—Con. 


_ page | 
ae ! “Grantor? The word cee ra ee 


tor” as used in the Color 


under the 


by operation of law.__-_ 


8 “Dategation? ” "The use of the 
= “delegation” ~~ in. 
M- 


term | 


Stat. 


209 | 


36803 (Apr. 3, 1970), 77 
LD. 50,. interpreting OR... 


U.S.C. § 48 allowing ‘In-- 
' dian tribes to “ * * * be 
— given *.* * 7. 


direction 
over Federal “employees, 


does not add substances | 


to the argument that the _ 


. statute is an unconstitu-' 


tional delegation of -au- 


thority prohibited by 
‘Schechter Poultry v. Unat- 
ed States, 295 U.S. 495, 


= ** Hew.” The word “held” as 

used in statutes in rela~ — 

- tion to land often means - 

| “owned,’ ”? but as there is © 
no fixed primary or tech- 

nical meaning, its mean- 

ing must be. determined 

_ by the context i in whichit 

is used to ascertain the 

legislative intent --._.-- 


—«S. “Public. Land.” 


The term 


218 


443 


“publicland,” as used'in 


| the Color of Title Act, 43. 
(1970), | 
. include Jand .. 7 
“purchased by the Gov- 
ernment. That term does ~ 
not: include land: which 
has béen: set: aside - by 
_" -Executive Order .for. the 
_- benefit of the: Indians—. - 


“§ 1068 


702 - 


